This is a reproduction of a library book that was digitized
by Google as part of an ongoing effort to preserve the
information in books and make it universally accessible.

Google books

http://books.google.com



https://books.google.com.sg/books?id=0U9DAAAAcAAJ

Digitized by GOOS[@



IQ wl A3




Digitized by GOOS[G



Digitized by GOOSIQ



T HE

Miveour of Fultices:
WRITTEN ORIGINALLY

In the Qld French, long before the
Conqueft; and many things added,

By ANDREW HORNE:
‘Towhichinlddd,

The Diversity of Courts and their
JurispicTiION.

Tranflated into Englihp by W. H. of
: Gray’s Inn, Efq; -

Furapublica certiffima funt vite bumanz folatia,
infirmorum auxilia, impiorum frena.
Cassiopor,

LONDON:

* Printed by His Majefty’s Law Printers;

L For }. WorraLL and B. Tovey, at the Dove in
Bell Yard, near Lincola’s Inn, and P, Urirr, at the

~ Inngr Temple Gate.  MDCCLXVIIL




B s afuian e adit b aaat B 4 T

.

BIBLIC It .0A
RFGIA -
MONACEXSIS.




The Tranflater to. the
READER.

Courteous Reader :

T hath ever been an- ObJC&IOﬂ
‘(grounded upon Ignorance,) which
hath been made by the meaner fort
of the people to traduce the common
laws of England, and to bring the pro-
fefors thereof into contempt, to give out
fpeeches, and caft it in the teeth (as it
were) - of them, that the faid laws are
built but upon a fandy foundation, wiz.
the conceits of a few men, and that they
are not grounded upon the laws of God,
from which all laws of men ought to
flow, as from a clear and pure foun-
tain. -
This vulgar conceit and objection-
-hath been principally nourithed amongft
A2 thcm,
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them, becaufe the common laws have
been kept from their view and under-
ftandings, being for the moft part pub-
~ lithed in the Fresch tongue. _
I muft ingenuoufly confefs, that fince
it is a received maxim amongft us, that
ignorance of the law doth excufe no
man, that it were good that the fanda-
mental laws were publifhed in our mo-
ther tongue, that fo no perfon might
be mifconufant thereof. And I have
obferved, that it hath been the courfe
and care of moft of the late publithers
of our laws, to put them forth in fuch
language as the common people might
the better know them, and pradtife the
due obfervation of them. But that I
may with the more eafe and plainnefs
anfwer the frivolous objection, remove
that fond conceit of the itgnorant, vindi=
cate our common laws from fo foul an
afperfion, and let the objeCtors fee from
whence our laws deduce their original
(though the learned author in the en-
fuing treatife hath in part done it); yet
“for the clear manifeftation thereof I
fhall intreat the courteous reader to be
leafed favourably to accept of this thort
greviary of the grounds and originals l;)f
the



Zo the Reader.
the common law, which I fhall appl
only as an introduftion to the woll{
which followeth.

All laws are comprchended under a
three-fold divifion: 1. The law of na«
tare. 2. The law of God, of faith, or
of the gofpel. 3. The. law of man,
made upon the dictates of reafon; upon
alt which laws the common laws of
England atc built, as upon firmx and fuore
foundations.

The ficft 1s, that which is called the
law of nature, which is ordained of
God, .and may be called God’s law,
nmtcd unto man’s nature; for what
was that image of God in man, confift-
ing of righteoufnefs, holinefs and truth;
but lex primordiaks, a primordial law

exaétly requiring, andabfolutcly enabling
- the performance of duties of piety unto
God, and of cquity to men both in ha-
. bit and art, * Antigua [cripta fuit lex in
bominum mentibus, et vigebat. God in the

isning wrote his laws in men’s

hearts, and therefore according .unto

the opmlon of moft learned” Divines
: A 3. . and

* St Ambrefe.
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and Legifts: Lex nature nibil aliud eff
" quam participatio legis aterne in rationals
creatura; and according to others, Lex
nature eft lumen ac dictamen illud ra-
tionis, quo inter bonum & malum difcerni+
mus. 'The moft principal precepts:of
the law of nature (which are-alfo max-
~ ims ‘and grounds of the laws of Eng-
‘land) are' 1. Deum venerari. 2. Hongfle
vivere. 3. Patrie magifiratibus, & pa-
rentibus obedire. 4. Alteri ne Sacias quod
tibi non wis fieri. 5. Suim cuigue'tri-
bure. 6. Tollere nocentes e medio propter
Jervandam publicam falutem. 7. Rérum
domsnia, proprietates, poffeffiones, & ufum
diflinguere ;- To honour God, to live
honettly, to obey magiftrates, . to do
as we would be done unto, to render
every one his due, to punith the guilty
for ‘the 'prefcrvation ‘of the public, to
diftinguifh andfettle the dominion, pro-
priety, pofieflion, and ufe of temporal -
things.

Thefe fundamentals of the law of na-
ture are not principally acquired or ob-
tained by art, or doctrine, but naturally
ingrafted. Learnmg and inftruction

- ferve only to bring forth and increafe
thofe natural feeds; but neither learn-

ing
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ihg nor inftradtion do- principally 4nd
~originally give them ; : they are (faith
Sacf‘ates\} but as ﬂmlﬁﬂnndwxvts, whofe .
office it.is only to’ further.the birth of
‘ thc child, not to beget the child. = -

. % The fecond is the law of God, the
law of faith, or of the gofpel ; which
may well ‘be: called Jex amoris, the. law.
of love. Is-not ‘this nation’chriftian 2
Hath it not profefled the common faith
for:1200 years ! Do not our laws all
tend to the. maintaining. of peace, cons
cordand love, ftuits of the gofpel 2. Are
not all ftatutes, acts of. parliament, cons+
fitations, coftoms, made and ufed for the
governn!vent of this. people, founded up-
on fuch principles ? . Let the objetors.
cite me any law in ufe now amongft us;
which is not warranted by fome exprefs
gofpel text; either in the letter, or not
by neceflary confequence drawn from. it;
fure I am that-every law, cuftom, ufage,
- privilege prefcnptlon, a& of parliament,
or prerogative, which: doth exalt itfelf
above or beyond the law of God, the
law of Chrift, or theilaw of nature,. hath
ever by the: worthy fages of our laws
been declared to be void; it were to no-

purpofe ta inftance upon particulars, itis
A g fufficiens
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fufficient to fay, that as it appertaineth
~ to-all godly and chriftian men to ob-
ferve and keep this law; fo to let all
men know, that we are inftruGted by
the worthy profeffors of the gofpel of
Chrift, in the fundamental rules and
grounds of this law, to live after it,
and to dire& all our words and actions
according to it, and by it; and there-
fore I fhall not fay mose of it.

"Fhe third the laws of men, and the
municipal laws of this realm, which al-
thoogh they mav feem to fome to have
their n men, (for as .Solom
to the Lycurgus to the Lace-
demonians, Numa Pompilius, and Afius
Claudsui ta the Romans, weré accounted,
the principal anthors and givers of law
to thofe feveral nations; fo dlured or
Aifred, Athelfiawe, Edwmandus, Edgar,

- Gonutus, Edward the Confeflor, William

the fift, and Hewy the firft, called
Beawxclark, noble and famous Princes of
this ‘nation, part of all whofe laws are
yet in force, were the chief promulgers
of many necefiary and good laws yet in’
ufe with us in this realm); yet if we

look into their laws we fhall find, that

moft of them have their rife from a
higher
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higher power, from the law of God,
and the law of faith, It is true, that
"fome Hiftoriegraphers * have written,
that the original of the common laws
pow in ufe, flowed firfk out of Narman-+
dy, 1 fhall decline that as to the gene-
rality ; but as Cicero was bold to derive
- the pedigree of his Roman law from the
great God Fupiter, fo I hope without
" offence I may be emboldened in the pers
fon of our common law, to fay, Thas
when the laws of God and Reafon
came firft into England then came [
in. : S

The temporal laws of this kingdom
may be divided: into thres parts. 1.
The genetal or commeon law. 2, The
cuftomary law. 3. Statute or parlia-
ment laws; the end of all which are,
ut fopiantur jurgia, & vitia propulfentur,
- & ut in regm confervetar pax & jufls-

tia. : S
The common law is nothing elfe but
pure and tried reafon (refponfa pruden-
tum) allowed and known, containing
the principles and maxims of law (con-
S fonant

Py
w

® Dun. Hift. in tit. Will. Conq. Cicers . 1.
de legibus,
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fonant unto the laws of God) with 4
certain method for the orderly proceed-
ing ‘therein ; the reft confilting in ‘the
minds of the fages of the law, ready by
argument to approve what is trath, and
under-propt with authorities to con-
demn what is falfe. -~~~
- The cuftomary laws are certain an-
cient "cuftoms grounded upon reafon,
which abridge the ‘coutfe of ‘the com-
mon law. The 'diverfity of ' cuftoms
-have grown by reafon of the feveral na-
tions who have had government over this
kingdom ; as 1. The Britains. 2.
The Romans.. 3. The Britains again.
4. The Saxons. §.:The Danes, and
_laftly the Normans ; alb which forts of
people have left behind them. within
this realiy part “of their linguage, and
part of ‘their country ufages,” '-

The cuftoms’ within. the realm are’
callcd by fevcral names: co

Cu/?om

As {Preﬁrzptzom

Ufages. <
By-Laws.

" Cuftoms’
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. -Cuftoms extend properly to coun-
tries, cities, - béroughs, towns corporate,
and. large fignieries, - 2.. Prefcriptions
ron' with perfons who have: capacities
to have interefts and properties. 3. Ufa-
ges refer to places or,towns.qot incorpo-
‘rate, as to inhabijtants and the like,
4. By-laws are properly made in courts
by: the tenants of the manor or precinét,
or out of courts, with a common con-
fent for good order and- neighbourly . u-
- fage. The efficient caufes of good and
lawful cuftoms are, reafon and time,
the one begetting, the other bringing
forth and continuing the fame; in one
place Mafter Lit. faith; this is'a good
cuftom, becaufe it ftands with fome
reafon ; -in another, this is'a void cuf-
tom becaufe it is againft reafon. -

- 3. The laft is ftatate or - parliament
laws ;. Parliaments have been ancient;
they were in the time of the Saxons,
long before the Norman conqueft, (for as
the proverb is) jn the time of the Danes,
the laws Jay thea in water, the people
were governed rather by princes wills
than public laws; for then (as one faith)
Sepultum fuit jus in regno, leges & confue-
tudines frmul fopite, - temporibus illorun
| ' v prava
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prava voluntas, vis & wiolentia magis
regnabant, quam judicium in terra.
Angd althongh in the Saxons time I find
the ufual words of the acls then to have
been,- edictum, confliiutio, little mention
being made of the commons, yet I fur-
ther find that, fum demum leges vim &
wigorem babuerunt, cum fuerunt non mods
inflitute  fed firmata approbatione com-
mumtatis. T o

‘Our author and others tell us, that
the adminiftration of jeftice was only
originally in the crown, and kings in
their own perfons rode circuit every fe-
 ven years through the realm, to hear the
complaints - of their people, and to re-
drefs public. grievances. ~ But after the
divifion of the realm into fhires, publi¢
courts were ereed; as the eounty court,
theriffs turns, hundred court, court leets,
views of frankpledges, and coart barons,
for the confervation of the king’s peace,
and the hearing and determining of all
_differences, debts, contralts, &¢, which
might arife betwixt party and party;
and all perfons were forted into *‘compa-
nies or focieties, wherein ten of the prin-
cipal men called, capifales plegii, ot fran-
ci - plegii, becaufe- they were free‘r;xend;
. 00
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flood as fureties for the refidue, that they
fhould ftand to juftice, and not fly from
it when they had committed any offence ;
the law of Saint Edwerd is molt excel-
~ lent to that purpofe in thefe words ; E4
dam fumma & maxima fecaritas qua
omnes fatu formifimo fuftinentur, viz. ut
wnfpufe fabiiot J fub fieionis -
curitate, (quod Angli vocant ﬁtbwgber ;)
bac fecuritas boc wde fiebat

_ nibas villés totius Ragns fub _ﬁj;ay one de-
cennali debeant effe unmsverfi: and to that
purpofe alfo is the ordimance of king
Alured : Decrevit Aluredus ut libere con-
dtmrm quifque in centuriam aforibereiur

aliquam; atque in decemvirale conjiceretnr
collegium; the- difference only confifting
in this, that king Akured’s law extended
but to freemen, Saint Edward’s to all
men, :

This decenmalss fidejuffio, or dmzm:rale
adleg'mm, by our author is called the de-
ceanery, who werecharged to bring forth
the perfon of every offender to anfwer
unto, the law; whereof Mr. Brafton
fpeaketh in thefe words : De ev autem qui
fagam fecerst (he fpeaketh of one after
a felony committed) drbigenter erit in-
quirendum fi fwzt in franciplegio & de-

cenna,
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cenna, & tunc erit decenna in mifericordia
coram jufticiariss quia non habent ipfum
malefactorem ad reftum. And according.
to that law, if a felon after his flying, or
conviction, were pofleffed of goods, the.
" town or -decennary was anfwerable for .
the fame.. And if the fame were imbez-
zled, -or holden from them, the decen-.
nary might feize thofe goods in. whofe.
pofleffion foever they were found ; asap-
peareth by 3 E. 3. Itin. North, Firz.
Coron. 366. Quod vicecomes &5 decennarii.
Jeifire pojtmt cattalla felonum in manus do-
mins Regis; et vic. cattalla illa deliberabit.
- ille ad refpondend. Regi in itinere, quod.
S vic.nec decennaris [eifierint villa refpon-.
debit .dom. regi in itinere ; but this law

hath been fince altcred by the ftatute of
3E |
I gave Courteous Rcader, ftood - the
longer upon thefe things, as-well to vin-

dicate the common laws from thofe
weak cavils of the ruder fort, as to de- .
monftrate the care our ancient kings and
counfels have had for the peaceable Go-
vernment of the people of the land, ac-
cording to the right rules of juftice, de-
duced from the law of nature, of God,.
and of right reafon; and I with that
Princes
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Princes in -this age would confider and
put in pratice, that golden rule of De-
mofthenes; Bene gubernare, reéle judi=
¢are, jufte facere; fo thould their king-
doms flourith, and they themfelves be in’
high eftimation in the eyes of all their
people. I : C
_ In thefe diftracted times, wherein the:
‘fundamental laws, and liberties of the
fubject have been by a malignant party
fo - much oppofed, I: have offered this:
treatife, intitled,” The Mirrour of. Fu-
f#ices ; 1 have tranflated the fame out of
the  French..tongue sinto Englifh . v
this book many of thofe fundamemal:
laws fo much of late called upon, -are-to
be found (though I do not-warrant all'
in.this baok to be Jaw at this day ;: ma-:
ny of the laws being obfolete, and al-
tered by a@s of parliaments.and common
ufages) it hath been fome difficulty for:
me to finith it; and although that the:
manufcript copy be in the original very:
imperfet; .the Fremch impreffion by:
mif-joining. of words.in many" places.
without fenfe, -and falfe printed';. the:
terms of . law. therein: for: the moft past:
obfolete and warn out; « yet. have I en-
deavoured (as all tranflators of books,
: ‘ efpecially
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¢fpecially of books of the law, ought) fo
keep myfelf clofe- to the words and
meaning of the author, and of the law
then in ufe and practice, well knowing,
that laws many times have their inter-
- pretation according to the ftri@ letter,
and notaccording to fuch flourithes of .
thetoric and oratory as may be put upon
them. ' .

- I entreat thee, Courteous Reader,, to .
accept of it as it is; if thou find any
errors in the tranflation (as I fappofe
thou mayeft' do many) to pafs them
over, or amend them: if thou find
any thing in the work itfelf which
~ mgy advance the common laws, or
the liberties of the fubje@, or fet forth
the true prerogative of Kings, to
weigh them in the balance of juftice:
if thou find any thing therein not fit
to be publithed in thefe ‘days of dif~
traction betwixt .the king and people,
confider that this work was written in
the time of king Edward the firft:
confider again, it is not mine, but
the author’s; who for his antiquity
and learning in the laws of the realm
then in ufe, hath found the favou; o

: 2 : an
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and honour to be cited by many of
the grave fages of our public laws;
fo I commend it to thy favourable ac-
ceptance, and bid thee farewell:

Thy frienJ, ‘who in bis dgﬁn": Srives
that the common laws of the land may
now and ffor ever flourifh. :

W. H.

a ' THE
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PREAMBLE

H E N I pprcewed dxvqrs '
of thofe, who fhould ‘go-
vern the law by rukes of juf;
tice, to have a refpe to their - -own
carthly. profit, and chiefly to pleafc
lords,  and their friends, and ‘to have
a refpe@ thereunto, and not to give
their confents, that the ngh; ufages
ﬂ;ould be ever put in wntmg, where-

by power. mnght be taken from thcm

to pervert. judgment, and others to
panith or, difinherit,  without - pumfh—

. ment for the. _fame, covermg the:r
‘oﬁenccs by the excepqpns of, error

‘a2 and’
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and ignorance, never or little regard-
ing the Souls of offenders condemned
by their judgmients, as their duficd
and places required; having ufed to
judge the people according to their
own heads by abufiops, and by the
examples of others, erring in the
law, rather than by the rules of
the Holy Strigiue, _g(catjj t§  have
erred from the true underftand-
ing  thereof, building without any
fouridation, “ ihid “to' - judge ahd have
cognizifice, And FatHBARN n ‘that
which ‘they Hlile: whidefftobd, both' in
the 1aW"Of ‘the- 1aHd, and of e ‘Trvh
of the Perfons; a¢ it is of thofé who
tike ‘dpon - them Art th ' pronsuncé
Talfe judgohents, ahd By thelr exdcu-
tions, hilfly to pérvere the privileges
of the Krnc) 4nd the ‘dncient ‘rolls
of his treafire, Taking the fame il
to ‘my ferious confideration, ahd the -
Toundation dfid originat ‘of the ufiges of
England givén by the'law, togethér
‘with the rewhids of godd“judges, and

the
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the punithments of others; I thought
it needful (whergin my companions
gavs mc shair affiftagce) to fudy the
Bid and New-Teamhent ; and there-
in we fokmd, that' the Jaw s nothmg
clfe but: 'n'uk:s{, (gluhvereh by our. holy pre-
deceflors i’ thie : Ho y Scriptures, for
the. faying . cf fouls’ from  perpetual
) pation, potwithffanding that the
?a?tﬁz ﬁmp:c dxfu{ed jby falfe judges.
And we found that the Holy Scripture
remained in the @QId and New Tefta-

mento -'ffﬂ?;;‘ig ! i
. . . o
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12 Samuel, callcd 1
- and 2book of Kings.
{ The 1and 2 book of

...4 hopk of Kings.
. Ifziah, v
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The books of the 12

L fmall prophets.

- fobsli .
The Pfalms. ... it

{. Proverbs of Solo-

. #1071.
Eccleﬁaﬁes. :
The Song of Sals-
mon.
niel,

Parah pomegopg

'} -Efdras.

Heﬁcr.

And beﬁdes thefe there are books

.areé

in the old ‘Teftament although they

-
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Toblc. -
Normmndc., { udeth. . -

; ccabees.
e T Eccleﬁaﬂ:lcns.
The ‘New Teament { The Evangchﬁs.
e atains efament ) The Apoftles. .
comana e The holy Fathers.

f The Eplﬁles of St
Paul.:

| The Epnﬁles of the

The Bvangelifts con-
. tain fou:ng:lolunu Canon.

A% bens ov 1 The Revelation.-
Ve iresun _The Adls of the _
A0 41 i ‘APOﬁlcs

- 'f‘ﬁié' wntmﬁ of the apbﬁles con-

tiin four vo N
Lobas ¢ e n0's e

Sd’df"!he vh!amgs of/tbc fatbers there
"isﬂi\o ctrtain’’ matter agwed upon.

')(ulv.'

,Aml ~we find that oun, laws vu:re
agreemg tq, fcriptnres, . and.. that, they.
were in a language beft known both
for the help of us and the common

people. :
anT a4 And
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. _.CHAP L
-;SECT.‘I. |

OF the offences égéinf’c the peace.

Of the original of the law.

Lmighty God fhewed more love
: . to man than to any other creature;
. . when he made him after his own
image, and gave him underftand-
ing; confidering that he ftood continually 47 . o
-ready to fall into fin by three manner of ad- bﬁ;{;ﬁt
-verfaries, and therefore he gave the law to )
force and drive finners to falvation by earth-
ly punithments ; that for the pure love of
God men would abftain from fin, and
thereof made Moyfes their teacher, which‘k
place the Pope now holdeth. :
That law by ordinance of our holy prede-
ceflors is divided into two volumes; into
-the canon’ law, which confifteth in the
: . B amend-



)

2 Of offences againf} the peace.
amendment of fpiritual offences; firft, by
admeonition, prayers, reproofs, excommu-
nication ; fecondly, into the written law,
which confifteth in the punifhing of tem-
poral offences, by fummons, attachments,
and punifhments or penalties.

Of the fpiritual law, the prelates judged;
and lay princes of the other law: the law
whereof this fum is made, is the written
law of the antient ufages warranted by the
holy fcripture. And becaufe it is given
to all in general, it is called the Common
Law. And becaufe there was no other law
but that, were general counfels and parlia-
ments in ufe, and that diverfly in feveral
places, according to the qualities of the
people of divers countries, and beroughs;
they were, according to antient privileges,-
«changed for the eafe of the people of thofe

laces.
d All our ufages and laws a;t alfo hid for
the keeginF and exaltation of tlie %ace of
God; and therefore it is to nown,
that the people are not to be adjudged by
fimilitudes and examples rfot canonized, buit
by the love of peace, of chaftity, of tém-
'g{,rax;:e, of charity, of mercy, and-of good
orks. '

L)
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O the ¢oming of the Englifh, &c. g

CHAP I

SEcT. 2.

4

‘Of the coming of the Englifb into this .

realm. §

AFter that God brought down low the
nobility of the Britons, who ufed
more force than right, he delivered the
realm to the moft hfmblc and fimple of all
the countries adjoining ; that is to fay, to
the Saxons, who from the parts of Almaine
became conquerors thereof, of which nation -
there were forty fovereigns who were com-.
panions. Thefe princes called this land
(England) which before was called Great
Britain, or Br#amia Major. Thefe princes
after great wars, tribulations, and troubles,
fuffered for a long time, chofe rhemfelves.
one king to reign over them, to govera
God’s people, ‘and to maintain and defend.
their perfons anrd their goods in peace by
rules of law. And at the beginning they
made the king to fwear, thithe thould main-
tain the chriftian faith with all his power,!
and govern his people by law, without hav-
ing regard to the perfon of any one; and
that he thould be obedient to fuffer right as:
well as his other people fhould be. o
And afterwards this realm was divided in.
inheritances according: to the number- of.
‘ B2 thofe



4 - Ofthe coming of the Englifb
thofe companions who then remained in the
rea'm, into parts, by fhires, and every one
had a fhire delivered unto him to keep and
defend againft the enemies, according to
every one’s eftate ; that is to fay.

. Barkfbire Gloucefter/bire
Bedfordfbire Cambridgefbire
Buckingbamfbire Herefordfbire
Cornwall -~ Hertfordfbire
Cheflerfbire - Huntington/bire
Cumberland Kent
Dorfet Lancafbire.
Devonfbire Leiceferfbire
Derbyfbire Lincolnfbire
Effex ‘ London -_
Everwickfbire Middlefex
Yorkfbire Surry
Norfolk Shropfbire .
Nortbamptonfbire - Somerfetjhire
Nortbumberland Soutbampton
Nottingbambire Staffordfbire

. Oxfordfbire Weftmoreland
Rutlandfbire Wiltfbire =
Suffolie ' Warcefierfbire.

. And although that the king ought not to
have any peer in the land; neverthelefs be- -
caufe that the king of his own wrong if he of-
fend againft any -of his people, nor none of
his commiffaries can be judge and party ;
it was behoveful by the law that he fhould
have companions, to hear and determine of
all writs, and plaints, of all wrongs, as well



into this realm. S
of the king as of the queen, and her child-
ren ; “and of thofe efpecially where one could
not have otherwife common right: thefe
companions are pow called counts, earls,
according to the Latin comites; and fo at
this day are thofe fhires called counties, in
Latin comitatus ; and that which is without
thefe counties, ‘belongeth to the Englith by
conqueft.

After that time, thefe companions, after
the divifion of the realm into fhires, divided
their people which they found fcattering
about into centuries, and to every century
they appointed a centiner, and according
to the sumber of the centuries {pake every
fhire; and to every centiner they affigned
his part by metes and bounds, to keep and
defend the fame with his century, fo that
they were ready to run to their arms at all
times when the enemies came, or other need-
ful occafion was. And thefe divifions in
fome places are called hundreds, according
to the number of the firft people; and in
fome places tithings, or wapentakes, accor-
ding to the Englith; (which is in French
taking of arms) ; thefe divifions they made,
whereby the peace, which confifted in cha«
rity and true love, was kept and maintained:

.

B3 CHAP.



6  Ofthe firft conflitutions made

CHAP I
SecT. 3.

Of the firft conflitutions made by the f

ancient kings.

. Of king Alfred.

OR the eftate of the realm, king Aifred

caufed the earls to meet, and ordained

for a perpetual ufage, that twice in the year,

or oftner, if need were, in time of peace they

fhould affemble together at Lowdon, to fpeak
their minds for the guiding of the people of
God, how they fhould keep themfelves from
offences, thould live in quiet, and {hould
have right done them by certain ufages, and
found judgments. ' ‘
King Edward I -

By this eftate many ordinances were made,
by many kings, until the time of the king
that now is; . the which ordinances were
abufed, or not ufed by many, nor very cur-
rant, becaufe they were not put into writing,
and certainly publithed.

One of the ordinances was; that every
one fhould love his creator with all his foul,
and according to the points of the chriftian
faith ; and wrong, force, and every offence
was forbidden.

- And it was aflfented unto,, that thefe
things following fhould belong to kings,
and



by the ancient kings.,”

and to the right of crawn. Sovereigs jury;
dilgion, i o :
The fovereign jurifdiction throughgut the
whole land unta the midft of the fea encom-
pafling the whole realm, as franchifgs, trea-
fure found in the land, waif, eftray; goods
of felons and fugitives which fhould remain
out of any one’s rights, counties, honours,
huadreds, wards, goals, forefts, chief cities;
the chief ports of the fea, great manors;
_thefe rights the firft kings held, and of the
vefidue of the land they .did enfeoff the
earls, barons, knights, ferjeants and others,
10 hold of the kings by the fervices pro-
vided, and ordained far the defence of the
realm according to the articles of the an-
cient kings. .

Allo coroners were ordained in every
_couaty, and fheriffs to defend the county,
-when the counties were difmiffed of their
guards, and bailiffs in the places of cengi-
ners. And the fheriffs and bailiffs caufed
the free-tenants of their bailiwics to meet
at the counties and hundreds; at which ju-
ftice was fo done, that every one fo judged
4his neighbour by fuch judgment as a man
could not elfewhere receive in the like cafes,
aintil fuch times as the cpftoms of the realm
;wdcrc,put in writing, and certainly eftablith-

And although a freeman comonly was -
‘not to ferve without his affent, neverthelefs jc
was affented unto, that free-tenants fhould

meet together in the counties, hundreds, and .
: B4 the



8 Of the fir} conflitutions made

the lords courts, if they were not efpecially
exempted to do fuch fuits, and there judged
their neighbours. .

And that right fhould be done from 15
days to 15days before the king and his
judges, and from month to month in the
counties, if the largenefs of the counties re-
quireth not a longer time; and that every
three weeks right fhould be adminiftred
in other courts; and that every free-tenant
'was bound to do fuch fuit; and every frees
‘tenant had ordinary jurifdi¢tion: and that
from day to day the right fhould be haftened
of ftrangers, as in courts of Pipowder ac-
cording to the law-merchant.

The turns of fheriffs ‘and views of free
pledges were ordained ; and it was ordained,
‘that none of the age of 14 years or above,
was to remain in the realm above forty days,
if they were not firft fworn to the king by an
oath of fealty, and received into a decennery.

It was ordained, thatevery plaintiff have
a remedial writ to the fheriffs, or to the lord
of the fee in this form. Queflus eft nobis C.
quod O.&¢c. Et ideo tibi (vices nofiras in bac
parte committentes) precipimus quod caufam il-
dam audias € legitimo fine decidas.

It was ordained, that every one have a
remedial writ from the king's chancery, ac- -
cording to his plaint without difficulty, and
that every one have the procefs from the
day of his fplaint without the feal of the
~ judge, or of the party.

It



. by the ancient kings. 9
.- It was .ordained, -that coroners fhould
receive appeals of felony, and fhould give
the ;judgments of outlawries, and fhould
make the vifnes in. the caufes aforelaid ;
and that all the next towns (hould prefent
to the coroners in the county the mifchances
of the bodies of the people, and the names
of the finders.

. And that every country fhould prefent
felonies, mifchances, and other articles pre-"
fentable in the Eyres for offences, that the
kings might fend to fummon them to ap-
pear againft the coming of the kings or
of the juftices affigned to hold all pleas.

. And for the great damages which the
Commons fuffer by amercements iffuing out
for concealments, and for fault of thefe pre-
fentments in Eyres it was agreed unto, that
thefe prefentments in Eyres thould be by -
the coroners chofen by all the Commons of
the county, and fo the coroners are as it
were the Commons  bailiffs as to thefe
charges : - neverthelefs they are the king’s
minifters, becaufe they take an oath to him.
For perfonal trefpafles neverthelefs, the co-
roners are only punithable, without any da- -
mage to thofe who chofe them, unlefs they
have not fufficient wherewith to fatisfy for
their trefpaffes. '

The Exchequer was ordained in manner
as followeth ; and the pecuniary penalties
of earldoms, and baronies certain, and alfo
of all earldoms and baronies intire or dif-

‘ membred ;
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membred; and that thofe amercements
were affcered by the barons of ‘the Exche-
quer,. and that the eftreats of the amejce-
ments be fent frto ‘the Ex’chcque‘r thoygh
they were amerced in the king’s’court.

t was ardained, that after 3 plaint of
wrong be fued, that no other have jurif- -
digion in the fame place, before the firft
plaint be determined; and from thence
came this claufe in the writ of right, E# niff
Seceris vicecomes faciat, o

It was ordained, that every one of
the age of fourteen years and above
fhould be ready to kill mortal offenders
in their notorious fins, or to follow them
from town to town with hue and cry;

_and if they could not kill them, the of.
fenders to be put in cxigcnt, and outlawed
or banithed. ‘

And that none thould be outlawed byt
for a mortal offence, and ip no other
county but where he committed the of-
fence. ) :

It was ordained, that the king’s courts
fhould be open to all plaints, by which
they had original writs without delay, as
well againft the king or the queen, as
againft any other of the people, for-every -
injury but in cafe of life, where the plaint
held without writ.

It was ordained, that no king of this
realm thould change his money, nor impair -.
it, nor inhance it, nor make any other mo-

_ ney



by the ancient kings. II
ney but of filver, without the afent of the
lords and all the commons. '

It was ordained, that felonies fhould be.
tried by appeals, and that appeals might
fometxmcs be ended by battle, and that ex-

ents of the offenders fhould continue by
gree county courts before the outlawry.

. It was ordained, that all free-tenants
thould be obedient, and .appear .at the
fummons of the lords of the fee, and if
one caufed a man to be fummoned elfe-
where thag in the fees of the avowants, or
oftner than from court to court, that they
* were not bound to obey fuch fumamons, if
not at the charges of the avowants of the
fummons.
~ It was ordained, that kmghts fecs
fhould come to the eldeft fon by fuc-
ceflion of the inheritance, and that focage
lands fhould be partable amongft the
right heirs, and that mone might alien
but the fourth part of his inheritance
without the confent of his heir, and that
none might alien his lands by purchafe
from his heirs, if afligns were not fpcc:ﬁ-
ed i the deeds.
. It was ordained, that every one mlght
endow his wife ad oftium ecilefie or of the
monaftery, ~ without the confent of his
heirs; that heir females, nor widows
fhould not marry themfelves without the
aflent of their lords, becaufe the lords
were not bound -to take the homfi\gcs
oM



12 Of the firf} conflitutions made
from their enemies, or other unknown per-
fons ; and the fame is forbidden upon pain
of forfeitures, whether their parents were
confenting thereunto or not; and that wi-
dows, in cafe they marry without the con-
fent of the guardians of the lands, fhould
lofe their dowries; that thofe alfo fhould
be difinherited or lofe their dowries that
married before; widows neverthelefs this
fhould not forfeit their inheritance for
whoredom, ‘and that the eldeft fon fhould
forfeit nothing to the prejudice of his an-
ceftor, nor his heirs, living the anceftor
whofe heir apparent he is.
- It was ordained, that the lords of fees
might fummon their tenants by the award
of their peers into the lords courts or into
his counties, or the hundred at all times
that they detain or deny to do their fer-
vices in deed, or ‘in word, ef é contra,
that is to fay; the lords againft the te-
nants, and, there they fhall be acquitted,
or forfeit their allegiance with the appur-
tenances, by the judgment of the fuitors,
and all their tenancy ; and the tortious or
outragious lords fhall lofe their fees and the
fervices, and the tenements fhall go to the
chief lords of the fee.
- It was forbidden, that none be diftrained
by his moveable goods, but by their bodies,
or by their fees, except in fpecial cafes af-
ter mentioned. '
It was ordained, that infants fhould be
in ward with their lands and goods, t:;:ud
at



by the ancient kings. 13
that the guardians fhould anfwer for tref-
es done by their wards, and give fatis-
fadtion to thofe who were damaged, except
of felonies; and that their marriages
fhould be to the lords, and that they
fhould have efcuage, relief and aids of
their tenants which they held of the lords,
as to make the heir of the lord knight, and
to marry their eldeft daughters, and that
the heirs males fhould do homage to their
lords, and the females thould fwear fealty;
and that the inheritance fhould defcend to
all the children by warrant of right of the
fleflion, and that the male .fhould . bar
the female, and the next the more remote
by warranc of right of propriety.

It was ordained, that offenders guilty
of death fhould not be fuffered to remain
amongft the guiltlefs, and that the king -
fhould have the value of the lands and the V™~
rent for one year, and the wafte of felons
lands ; and alfo that he fhould have all
deodand; and that the goods and chattels of
ufurers fhould remain_ as efcheats to the
lords of the fees,

Effoins were ordained in mixt and real
actions, and not in perfonal ations, as after
is faid. ' ‘

It was forbidden, that any one fhould
alien the profits of his lands, or his rents_
to any one out of the realm; and it was
alfo forbidden, that none fold wine jn the
kingdom but by ton or pipe. .

I
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It was forbid, that no money was to bé
carried out of thc realm; and that none
fhould carry wool out of the kingdom, nor
fhould kill lamb, or calf which mlght live,
nor ox which was not gelt.

It was forbidden, that no bithop do or-
dain laymen to the order of clerks above
the number which are fufficient to ferve the
churches, whereby the king’s jurifdiction be
deftroyed : it was ordained, that the poor
ﬁ!ould be fuftained by affom, reQors of

OWV' ‘ the church, and by the parrﬂmoners, fo that
none of them die for want of fuftenance,

It was ordained, that fairs and markets
fhould be in placrs, and that the buyers of
corn and cattle fhould pay toll (o the lords
?:mm of markcﬁf; or fairs ; 6;_11“ is to fay, a 2

ie of fix fhill: good, and o
gaodpel:{;sy and ofmor“:,gsmotc 3 fo that no
toll exceed a penny for one matiner of ner-

. Chandize: and this toll was given to teftify
(4] f“{‘the contraéts, for that cvery pnv-atc con-
tra@ was forbidden.

It ‘was ordained, that no a&ion _was re-
ceivable to judgment, gc there whd not 2

nt proof ‘by ‘witnefies-or otNer t‘hm?
mhefnonc vg'as ‘boundvo #hfwer ANy
fult, nor to appear to any acion m the.

mg’s courts before the king’s juftices, be-
ﬁrre they found fureties to anfwét damages
and' the coftsi of fuit, if damages lay in the
cafe, - except in four offences, diffeifins,
certification of difieifins,- attaints, re-diffei~
fins and other cafes, To which ordinance

3 king



4 - (o

by the ancient kings  ¥5

km Henry-the firt put this maigation in
flvom‘ of poor plaintiffs, that thofe who
had fot fufficieat fureties prefent, fhould
make fatisfaltion according to their ability,
according to a reafonable taxasion 3 and 1n
the fame manner in fummons’s, and m ha-
tred of perjury. ataiaits were ordained in all
ations.

It was forbidden, that ho merchant alien
fhould repair into England but at four fairs,
and that done fuch fhould femaia in the
realm above forty days. ‘

Of the curtcfy of king Henry the firf}, ic
wias granted, t arvived
their_wives who wert with child by them,
fhould hold their wives inherisance for ever.
. Many other ordistnees were niade by
them, and fince have betn made in aid of
1&%’ peact; adcording as afterwards fhall be

CHAP«L

$ECT. 4. |

Of@ﬁﬂm a‘nd the k!‘m/‘an of them. -

THE divifion of offences is accordrng to
that which appeareth by the punifh- -

ment, Mortal, or venial.

"The mortal oﬁ'ences are théfe :

.' Majefly, Burning, FEurgla z

of %Pa{/’ 1fying, Lamnqy, Ismicie

Treafon,

0f



158 of oﬁncef and the
Of the_offence of majefly.

The crime of majefty is an horrible ofs
fence done againg the king; and that is
cither againft the king of heaven, or an

lyng
gainft the king of heaven in three man-

1 ners. Herefy, venery, fodmy _
Againft the earthly king in 3 manners.

1. By thefe who kill the king, or com-
pafs fo to do.

»- 2, By thofe who difinherit the king of
his realm, by bringing in an army, or com- -
pafs fo to do.

3. By thofe adulterers who ravith the .
king’s wife, the king’s lawful eldeft daugh-
ter before fhe be married, being in the
king’s cuftody ; or the nurfe, or thc kmg s
aunt, heir to the King.

- Herely 1s an cﬁrand falfe. bcllcf arxﬁng
out of error of the true chrittian faith ; under
this offence is witchcraft or dwmatmn,
which are members of herefy ; and in cafe
lefs notorious they come, by prefumptions
of ill works, which are by evil art, arifing
from an ill belief; and forhetimes of a fir-
mer belief they do wonders, and fometimes
. they come by open confeflions of error.

" 80 herefy is an art to divine. .

Divination properly is taken in the ill

‘ fenfe, as prophecy is taken in a good fenfe.

Divination ufed to be ‘in many kinds,

whereof one manner of divination was
» through an ill belief, by the which the
witch caufed Samuel to nfc, who warned
-Saul of his death,

Another
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Another kind is piromancy, which is done
by. fire. E"—\" , o

Another is areomancy, which ufed to be
done _byhﬁgns 11_111 t;ll;e arr, T hich is done

Another is Hydromancy, which is done
by ﬁgnshin the 'water. X done b

Another is geomancy, which is done :
figns in the lan?:l. T o y

Another is necromancy, which is done
by death,; by making the gead to fpeak.

Anotheér is fouth-faying, which was done
by figns in the entrails and bowels of birds.

On the other part, fome diviners ufed to
put.truft in lots, fome in fongs, fome in verfes
of pfalms, fome in carrying gofpel and
tharms about their necks, fome in enchant-
ments and fpells, fome in figns in the en-
trails of beafts, and in the palms of the
- hands. B ' _
Some were called mathematicians, and
magi, and divined by the ftars. B ,

Others were called Arioles, who took their
anfwers from the devil by evil men.

Others -fouth-fayers, 'who numbered
nights and days ancyl hours, whereby they
ordered their bufinefs. There were many,
other kinds, all which manner of diviners
are to be, by the word of God himfelf, and
authority of the church to be excommuni-
cated, and forbidden as much as mahome=
tanifm, and things againft the true faith.,
And this St. Augafiine proves by many rea-
fons; - and hence it is, that they who travel
to witches or diviners to know " things to

: C come,
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tomegive that td the ciéatures which belong:
eth to God alone. Wherefore thefe wicked
doers are to be femoveéd from the foeiety of
God’s holy people, fo that Ao good chri-
Ttian be ’tazen with their art, nor partner in
their fins. : ‘

‘CHAP I

SEcT. 3§

T HE crime of maj , or offence againft
the king is neighbour to many other
offences; for all thofe who commit ﬁgmux,_

whereby every one lieth againft the kin
- falleth 1into this offence. A.%?E‘Eﬁi??éé

nifters who are fworn to do juftice, and for-
fwear themfelves in any thing, fo thofe who
diffeife the king of any of his franchifes, or
of any manner of right which belongeth to
the crown by occupations, or purpreftures,
or in ‘any other manner, although it be no
mortal offence. :

Into perjury fall all thofe fubjets of the
king wll:o appropriate to themfelves jurif-
dictions over the king, and of themfélves .
make judges, fheriffs, coroners, and other
officers to have conufance of law.

Into perjury againft the king fall all the
king’s fubjects who appropriate to them-
felves jurifdi€ions of counties, honours,
focknefs, reforna brevium, or any thing
which may fall to his inheritance; as wards,

efcheats,
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. &lcheats, reliefs, fuits, fervices, or mag-
riages, fairs; markets, enfangthef, out-
fangthef, waif, cftray, treafure in the
, warren in their oawn lands, or ig -
the lands of others, toll, pavage, pontage,
‘chiminage, murage, carriage, or ather the
X o periry agait ihe king full o

- Into perjury aga e kin ]
v the king’s fubjetts who take ab_;suratioas of
felons and fugitives, and gre no coronersy
- nor warranted by the -king fo to do; and
thofe who put out any indi&ed or sppealed
of any crime out of the roll of the coro-
ner; and thofe coroners who . oftener
than once receive appeals of approvers, or
procure that a man who is irnocent be ap-
pealed by an approver. And thofe who have
detained appeals of approvers of foreign
alls, or whereby any foreigner is agﬁealcd.
And thofe coroners who wittingly fuffer the
yoods and chattels of fugitives to be kefs var
ed than they ought to be of right; or
- coneeal them in part or in sl, or detain
them to their own ufes, to the damage of
" the king; or deliver them elfewhere thaa
¢o the towns, or for lucre have taken more
than they thould in damage of the towns,
or fuffer their fervants to have the gar-
snents, or other things which are to be
feized for the king’s ufe, or the garments
of the dead, or delay to do their office

through covetoufnefs. '

Into perjury againft the king fall thofe
officers who pardon fines and amercements
C 2 which
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which belong to the king, or any man:
ner of penalty either corporal “or pecu-
niary, without fpecial warrant. And thofe
officers who by fummons and adjournments
make the people to travel in vain, as to
gao}-delwcnes, affizes, cnqueﬂs, or other-
wife ; and all thofe fubje&s who bear arms
agam& the king, or run away from his law-
ful army or battle 3 and thofe minifters who
unlawfully ftop, or counfel the people that
they go not into war with the king, or that
they are not bound to go, where they have
reafonable fummons ;- and that the people
be not made knights, but according to the
ftatutes of the realm.

Into perjury againft the king fall all thofe
the kings ﬁ.‘lbjC&S, who hold plea of Wi-
thernam, and- have not return of writs, or
hold pleas of diftreffes, or of any other
thing which belongeth to the king’s jurif-
diction only, without the king’s fpecial
~commiffion, or hold plea in cafe of life, of
imprifonment, of blood-fhed, of falfe judg-
ments, or of any thing difavowable of right
without the king’s writ, or commiffion.

And all thofe the king’s minifters who
maintain falfe aQions, falfe appeals, or falfc
defences.

Into- perjury againft the king fall thofe
minifters who deny to plaintiffs original writs
poﬁ”eﬁ'ory, attaints, or of formedon; or
otherwife do delay their rights, and thofe
who wrongfully do delay or difturb right

judg-
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judgments, and thofe who wrongfully -fa--
vour wrongful judgments; and all thofe
who ufe their privileges or liberties wrong--
fully, or too largely, contrary to their know-.
Into  perjury againft the king fall thofe.
minifters, who receive fines to other ufes
than to the king’s ufe for treafure trove,
for wreck, waif? eftray, aliens, for blood-
thed, or imprifonment, withernam, re-dif-
feifin, or diffeifin, or forfwear themfe]ves to
refift, that a lawful judgment have not exes |
cution; for ufury, purprefture upon the
king, or for any other thing whereof the
conufance doth belong to the king. -
. And thofe ‘receivers who pay not the
king’ debts as they ought to do, and are
enjoined, or render to him part for fatisfac-
tion of the whale, .and do not pay the king
theret, - - o ;
Into perjury’ againft the king fall thofe
who charge the king wrongfully. And thofe
who fpend ¢the king’s quarries, timber or
other thihgs, otherwife than in the king’s
fervice, without fufficient warrant. =~ . =
~ Into perjury againft the king fall efchea-
‘tors, who make wafte of the king’s wards,
or in his fees, or unlawfully take venifon,
fith,; or other goods ; and by their authori-
ty feife the goods of the dead, and for
gain releafe them; or endow widows to the
king’s lofs ; or make hurtful extents for
the king, accounting for lefs than the very
' . C3 valug
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value t6 the king, or willingly fuffer pofief
flons to remain in mortmain which ought
to e feized into the king’s hands, and
whereof the king ought to have the profit,
or which receive more of their bailiwics than
they anfwer to the king, or who wittingly
fuffer feoffments of land, or of advewiohs
of churches prejudicial to the king, or who
fuffer them to alien wards or marriages to.
the king’s prejudice, or fuffer the ages of in-
fants to be proved in damage, or to the
king’s prejudice take fines for wards or mare
tiages without writ, or deceive any one by
eolour of their office, or levy money upon
any upon his awn pro(ger amercement.

- Into perjury againtt the king fall theriffs,
who too high charge the people, by a fur.
charge upon the people of horfes, or of dogs,
and who levy fines or amercements for efs
capes of prifoners, or for any thing againft
faw before the efcapes be adjudged by the
juftices in Eyre, and who increafe or dimi.
nifh fines or amercements beyond the wills
of the afferors or jurors, and thofe officers
who conceal people deliverable to prifon
and do not bring them to judgment,

Into perjury f%ll all thofe officers who are
feproveable for the fufferance, negligence,
‘or confent to the alienation of fran-
‘chifes or of the right of the king wrong-
ﬁlgx’c or to the occupying, or withholding

m. .
And all thofe who elfewhere change old
3 money
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money which is forbidden for new, dwx at
the king’s change. N

CHAP 1
"8ecT. 6.

Qf falfifying.

FAlﬁfymg is dope in two maanem by fal- .
the king’s feal, and his money.

Hu feal may be falfified in many manners.
1t is always falfified when 3 writ is fealw,
whereof the ingrofling, and the matter, or the .
form is not ]u%rgablc by the king, nor by

- the law, nor by the lawful cuftoms of the
realm, which is not to be intended of every
writ abatahle.

It is falfified if 2 man feal therewith after
that the chancellor, or other keeper thereof
hath loft his warrant, cither by death, or in
any other manner.

It is faliGed when a wnt,orapatcnt al-
fgzh inft the king’s forbtddnﬁg Itis fal—
ﬁvﬁed b)' thofe who feal b

pot juftifiable, and it is fal(iﬁed
;bp& wbo feal and have not authority to fead.

Of falifying the momey. 'The money was
ordained round and quarterable, and ui‘c fo
to be made that the outward ¢ € Was ap

0 be récelved and that the 1/, was of
#2 ounces of hne filver, and it was afrentcd -
. . Ca  umo
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unto that'the king thould have 64: for the
fealing of every writ, and for the coinage of
every pound of money 12 d. and no more of
monies current in the realm.

The money is falfified by him who by
evil covetoufnefs maketh it not juttifiable
and it is falfified by thofe who make it, and
have not authority or warrant fo to do; itis -
alfo falfified by thofe who for evil gain put
more alloy in it then of right there ought to
be. “And it is falfified by all thofe who make .
it without the king’s coihage. And it'is alfo
falfified by all thofe whotby ill art counter-

C feit it; and by thofe who clip or waflrit for 111
gam e
P

“CH AP 1 -
' SEcT. 7.

a . Of treafon.
Reafon is not done but betwixt allies
‘ “who m ay Be by blood, affinity and lio-

mage, ~oath and Tervice. By blood, as if one
"OfParentape do any thing to another of his
-blood which is the caufe of his death, or dif-
‘inherifon, or to lofs of homage; for the qua-
“lity of treafon is the taking- away of 1 1f‘e gx.

member, or decreafe_of earthl
“the 1ncreale of villainous thame. Andin thc
‘fame manner is this offence betwixt affines,
“as betwixt ﬁﬁcrs, fons-in-law and parents;
for as cofinage is a line of divers parceners
defcending
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defcendiog of the. fame ftock, and drawn
from : carnal copulation; in like manner
affinity is a nearnefs of perfons defcending
from carnal copulation where there is no
blood ; and as this offence is done betwixt
affines and coufins, fo it is dlfa betwixt allies.

. ' Service, ~

Alliance is fometimes by < Homage, and )

oaths.

“Which happeneth fometimes by reafon of
fealty. iffuing from the fervice of the fee;
fometimes iffuing from the oath of fervice
of the body, and as one of the allies, parents
or ‘affines commit this offence againft the
other, in the fame manner may they do
againft them. , ' .

By fervices; as if one who I have rewarded,
to do me fealty, and be feifed in demefne of
a manor or other gift, or fervice, or courte-
fy, falfify my feal, or ravith iny daughter or
my wife, or the nurfe, or the aunt of my
heir, or doth any thing which is the cauteof
my death by a felonious compafling the
fame, or to the great dithonour or damage of
my body, or of my goods, or difcovereth my
counfel, or my confeflion, which he 1s
.charged . to cohceal. - -

_~And by rewatd is meant, fee, poffeffion,
-rdbé, church, rent, or-other gift, and meat
and drink during the fervice.

And as fuch a one may commit treafon
againft me, who taketh from me fo much
that he is feized, in the fame manner I may

. offend
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offend againt him; by fuch actioa or de-
mand he fhall have againft me, as I may
have againtt him.

‘—V‘

. CHAP L
SE_c'r, 8.“.

.Of burners.

URNERS are thofe ‘who .burn a city,

town, houfe, men, beafts, or other chat-

tels, felonioufly, in time of peace for hatred

orrevenge. And if any one put a man in-

> - o the fire, whereby he is burnt or blemithed

by the fire, although he be not killed with

_ the fire, neverthelefs it is an offence for

which he fhall die. Under this offence fome-
times fall thofe who threaten burning. -

CHAP I
SEcT. 9.

Of Man-flaughter.
X An-flaughter is the killing of aman
M a man; for if it be done b)?\ibca%y, '
¥ or by mifchance, jt is pot Ugher.
- This™offence s ewo ways; either by the
tongue, or by the act.

By the tongue three ways; by counfel,
commandment, or denial,
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By counfel; as he who' counfelleth-aro

: ther to kill, ana fo alfo it is by command-

, not fo do

ment,

. By denial; as he who denieth fuftenance ,

to 2 man.
By a& many ways; fometimes by ftri-

ku?, by poifoning, by neceffity, by will.-
y firiking ; as it afterward appeareth in

_tbe appeals. -

By pou‘onmg or venoming ; as by fecret
felony, and feigned fncndﬂgl‘p, givin fpon-
fon to arother to eat, or"poifoneth or en-
venomed whereby a man is pre-
fenuly or in time killed. Or by imprifon-
ment; as he who keepeth the body of a man
in prifon by coelonr of law, till he dicth. Biy
chance; as by cafting or drawing of a veffe
or other thing, and fome one 1s killed by
mifchance, or by the falling of a tree, and
other the like cafes. But_you muft diftin-

uith where the killing is juftifiable by law,
% there it is no offence; and when he doth
not that which heought to do, and the par-

f

ty yleth-all the di ence which-he may, cry- -

ing out, and def ing himfelf, for then he
doth not %‘r catly o&'cnd but he who doth .
e offendeth morta]ly

wherein owought to di-
ﬁmgmlh w:h&\er the nec ty be avoidable

or not, and if it be avoidable, it is a mor-
tal offence.” |

By will; and that may be either of him-

' {clf, or of fomc etber perfon.

Of
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“Of himfelf; as in " cafe, when. people
ﬁang themfelves or hurt themfelves, or other-
wife kill themfelves of their own felony. -

4, - Of others; as’ by ‘beating, famine, or
other punithment; in like cafes, all are
man-flayers.  Alfo rhis offence is done wil-.
lingly ; ‘as by thofe who'pain men fo'much
as ought not, ornot fomuch as they ought,
he offenderh morrally. But it may be al-

le@i%ﬁ‘d; that by reafon of the pain the
dead#foth fallly confefs the felony; and
fometimes by the reward of the coroners or

juftices are deftroyed ; and as it is of thofe

y who caft and leave children and others who

cannot go in deferts, ‘or in fuch places, and

return not to them, though they do not die

e in the deferts, God fuccouring them. And

/A Jalfo falfe ’lurors,'anﬁ_l witnefles are ‘men-flay-

%W’l’;’*le , and thole who appe €rs, or [can:

aaﬁl?)uﬂy indi&t them, or in other manner

fallly -accufe them. - - - "

" And alfo they falll und‘gr l;1his offence who

: imprifon the people in fuch places, or put
e ,/ them to fuch l;mnifhment,_ whperc it mabee
r\ found by enqueft, that'by thofe means,

( places “or punifhments they came fooner to

their deaths. ‘ :

" Three ways was God himfelf killed ; for
tongues killed him indeed, with the other -

‘who crutified him, or procuréd him fo to

be;. by the tongue Pilate killed him, who
commanded him to be killed; by will, the

falfe witnefies, and all thofe ‘who confented

: thereunto
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thereunto killed him ;. and hence itis that
the evangelifts. differ .of the hour of. his
death, in fettm forth his paffions. - -

Thus oﬁ’encc goch contain maay branches :

Immfomm, ,

‘ vviz." Wonnding, .
. | Battery,
- Falfe ﬂwxrneﬁ:

Impmfonmcnt is the wrongful detammg
of a man’s body, and that may- be in two
manners ; cithérin a commen prifon of the
king, or'in 4 private pnfon which is for-
bidden. .

In a common pnfon none ought to be
put; if ‘he be not attainted -of an offence
which requireth death; or efpecially ap-
pealed or indicted, and. by Judgmcnt of a
falfe and wrongful imprifonment. -

A private prifon is 1. fometimes rxght-
ful and juftifizble; 2. wrongful.”. -

The fame is lawful and _]uﬁlﬁable, when
a man who is bailable is taken and put in
cuftody, till he hath- found bail to do that v
which he ought.

‘People are in cuftody.in divers manners;

in one manner by the warrant of -law, as it
is of infants within age, women ip the cuft-
ody of their hufbands, men of religion i
the cuftody of the abbots, or other fove-
reigns of their houfes, and villains in the

Eody of their lords.
In
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~ In another manner: people are in cuftody
by common aflents as it is of ideots, of peo-
ple wafters of their eftates, of mad-men,
and of thof¢ who aze drawn to follow infa-
mous though pardonable offences, who are
to be in cu -in fuch cafes.
Into the offence of manilaughter fall all
. thofe by whom a man dieth in prifon; and
that may be either by the judge, who delay-
eth to do jufkice, or by durefs of the keep-
ers, or by other unjuftifiable occafion.’
© Into this offence fall all thofe through
whofe default people die, being forfaken
of thofe who are bound to fuftain: them.
And thofe who kill a man imprifoned, by
a furcharge of pain, in cafe when any is ad-
judged to penance. ‘
~ And all thofe who vajuftly adjudge a mag
o death; and thofe who aflent there
unte, and falfe witneffos—who falfly te.
fify a mortal .offence againft an inmoceat

man. - . L :
Into this offence fall dll jurors, and
falfe phyficians, and maintainers of killing,
and rhofe -who beat or weund a:.man, fo
:lhatll:e is far frem liwing, .and nearer to his
eath. : A :
, }Q_I#Qis the want of member, or the
enfecbling of it by breaking, or cutting the

%oi\g,ofa man, whereby he is lefsable w
ombat. .
And Turgis faith, that the lofs of the

fore-tecth is mayhem, and of the turning l;:f
<« the
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the mouth, and of the linde finger, and of
the :%ht joint, and the taking away the
toes of the feet is mayhem, and the more
reafon where more lofs appeareth.” =
And Sewnall faid, that the lofs of ¢
tyes is mayhem, if nature have not taken
them away; but the lofs of the middle
teeth, or of the nofe, or the earsiyTotmay-
hem, although the body is thereby revi
or difhonoured.
And Bilimg laith, that rafure by turn-
ing the bones of the head, or of the fcull of
the head backwards is mayhem, and alfo
of other benes. ‘
A wound i{; c;ufe Of;l?“th m}de by cut-
ing of the hand, or the arm felonioufly, e >
?hgl‘.h it Thewrd hv the lencth  heaadeh Z- / -
d
§

CHAP L
.. . SEcrT. Io.
' * Of Larcenies.

Arceny is the treacheroufly taking away
from another moveables corporeal, a-
§ain& the will of him to whom they do be-
ong, by evil getting of the pofleffion, or the
ufe of them. It3s {aid a taking, for bailing,
or delivery is.not in the.cafe; it is faid of

moveables corporeal, betaufe of gaods not
moveables, or notcotporcal, as 'oﬂanda:ent,
advow-
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advowfons of churches there can be no lat

ceny. It is faid treacheroufly, becaufe that

if the taker of them away conceive ‘the
goods to be his own, and that he may well
take them, in fuch cafe it is no offence.

Nor in cafe where one conceives that it

pleafes the owner of the goods that he take

them, but thereof there ought to be appa-
rent prefumptlon and evidence. There bc
two parts of larceny.

One which is done openly in'the day. by
robbery. The other which is done in the
night, or in the twilight.

Robbery is done fomenmes

(1. Thieves. '

2. Tortious diftreffes qf bailiffs and

others, who wrongful{y exort frm
- the people. ‘

"} 3. Extruders and dgﬂhﬁm w‘bo with
Sorce openly take the goods of others
as before is faid.

4. By others, who run away with other
mens wives, or wards, and their

L goods.

Into this offence fall all fuch who take
the goods of others by authority of the king,
or of other great lords, without the confent
of thofe whofe goods they are.

Larceny is committed fometimes by open
thxeves, fometimes by treacherous ; as it is
in divers kinds of merchandizes, and as it
is of labourers who fteal their labours, and
as it ts of bailiffs, receivers, and admini-
ftrators of others goods, who fteal them in
not giving their accompts,

Into



‘putfes or cloak-bags, or do any other lar-
ceny, by increafe or covetoufnefs of themi
felves,,and all their favourers. ,
Inwo this offence fall all thofe who fuffer
thieves ta pafs when they may arrelt them;,
thofe alfo wha may sake or hinder them, oc
warn them of malice and do not ; and thofe.
who. conceal them for love of thief-booty
or other reward, or wittingly receive their
larceny, or their perfons. .
Into this offence fall all thofe who fteal
by falfe mealures, and falfe weighess—or in,
fiy othier manaer of treachery by colour of
merchandize, and thofe who wittingly fuffer
them where they may hinder them.

- Inte' this offence fall thofe who wrosg-
fully amerce the people with outragious a-
mercements, or outragioufly affeer amerce-
ments, or wroagfully condemn their neigh-
bours either in damages or penalties; and
thofe who wrongfully detain treafure found,
wreck, waif, or eftray which belongeth ta
the king; and thofe who otherwife find
them, and do not reftore them when they
may, and kpow to whom they do belong.

Into this offence fall all thofe who take
wrongful or outragious toll in markets, ci-
ties, boroughs, towns, mills or elfewhere;
and thofe who take pavage, murage, chimi-

Bage, carriage, or other manner of cuftoms

more than they ought to do.
_ Into this offence fall thofe bailiffs whodo
enquire in turns and views of frank-plcdgz;
D
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into this offence fall all thofe who, fteal.
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of more articles than perfonal offences, ahd
of wrongs done to the king and his crown,:
and-of wrongs done to the common people,
and thofe who by extortion take monies or!
.. fines for beaupleader, or for which the ju-
“rors are not charged ; and thofe whoamerce!
any of their own heads without reafonable;
affeerment of the people fworn thereunto.
Into this offence fgll thofe - who-unjuftly’
diftrain, and thofe who fell diftrefles for the:
- king’s debt within the 15 days. :
. Into this offence fall all thofe officers of
the Exchequer, and others who forbid. to:
make acquittances under the Exchequer
feal, to every one for fo much as he hath
paid; and who oftner than once caufe a debt:
to be levied ; who take rewards,  whereby
the towns do not in due manner according
to the conftitution of Winchefter; or who
fuffer that the people be not furnithed with:
arms according to common appointment.
Into this offence fall all ftealers of other’s’
venifon, and of fith in ponds, and of conies,
hares, pheafants, partridges, being in war-
rens, and other fowl, doves and {wans, of‘
the Eyeries of all manner of birds.
' Into this offence fall all the fheriffs, ‘bal-
liffs, and other the kmg s officers, who un-
juftifiably by extortions take money of the
people, as for defaults unjuftifiable, or for
fheaves or other cuftom unallowable, or fott
plea whereof the judge hath o jurifdiction?
and thofe who take money to put men out
of pancls of juries, and put others in. , 2
e . Into
2
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Into this offence fall.all thofe who take
lands, tenements, horfes, or- Othcr thmgs,

gt o of e and ol vy
authority of their bailiffs. mike. unjb&vﬁ&bk?:

collections for monies, or othes provifidns,
or corn in (heaves for {cottals, or other fefti-"
vals, or do to the peoplé. other unlawful.
grievance in the like.cafe. - And: thofe {worn
officers who caufe finesor amercements, or-
other manner of -dutj to be pftentimes le-_
vied upon one ‘man,’ without: aking —re-.
ftitution; and thofe- officers who take of
other than of the king, or of theit dords, ,tOs
do thexr office; -and thofe who oftnes than.
twice in the year hold theriffs turns, or-who.
oftner than once in the year hold views of

- frank-pledges in one court 3 and thofe wio

by unjuftifiable articles amerce the people;
and thofe who at mills or markets take out-
ragious toll, and thofe who-amerce the peo-
ple by prefentments not made by the whole
decennary, or by others than of freemen.

Into this' offence fall they ‘who do any
thing upon another’s inheritance by evil co-
vetoufnefs, or for hatred.

Into this offence fall counters who take
outragious falary, or not deferved, or who
are attainted of ill defence, or of other dif-
continuance, and thofe who deny their feals
in judgment, and thofe who make contratts

‘which are forbidden.

D 2 » ;’Into
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Into: this offence fall ufurers, who lend
money or other things, through covetouf--
nefs to take the fotfeiture. And thofe who:
réb, or fteal the. mirriages of others, or run-
away - with other’s wives, ar villains with the::
goods. of others. + . . .- .

And all fore-flaliers, by whom victuals or .
chttle are made dear. :

They are foreftallers who within any
town or franchife buy ' engrofs, and un-
lawfully to féll miore deat; and thofe but--
chers'who fell unwholefome fleth for whol-
fome ; and thofe fithmongers' who buy and'
fell againft the eftablifbed: law; and all
thofé of what myyfteries foever they be, who
do deceitfully in thei? trade or myfteries.

CHAP L
SecT. 11

Of bamfockne, or burglary.
‘Urglary by an ancient ordinance is a .
mortal offence; for the law is, that.

every one be at peace in his own houfe.
This offerce 13 not done only by break-
ing of-a houfe, but is alfo done by a felo-
nious affault of enemiés in tirhe of peace,
upon thofe who are int their houfes. with in-
tent to repofe there in peace ; whethier the
affault be to Kkill, or to rob, or to beat thofe
who are in reft within their houfes. And-
-although it be that thefe offenders_do not
accomplith their purpofe, if ,neverthc}llefs
. , they
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“they make any bn:dkmg their aaylt of
the doors, windows, .ot » tognger felo-

-mioufly, they ave.guilty ef thts osime.

- Imyo <his offenoc!£ali. all thofe who:feloai-

-oufly force..their jentry :in$0.anothar’s. houfe,
and .cherein do/any vialenoe agaitit the
although they do not break the houfe, and
that as well in the day time as the night;
and thofe who difleite people in fuch
cafe, or caft them out of their houfesy and
out of their peaceable ppffeflions wrongfully.

CHAP L
stc*r T2E e .,
St S

R APE is done two ways, tha&rs 10’ fay,

of thin gss and of women. Thls of-

fence is there put ‘becaufe King £ 1. by his

aturte inade .it mortal, which . is more

' rgropnded upon the will, .than" upop difcre-

‘donj for one fort is whorc omy -another

" fornication, arorher ddtﬂté 7 anothcsr tcelt,

and “another 'rape ; "But‘fo? fpedk propér-

1y we are,to dlﬁ‘mguﬂh df'mccs where-

of the firtt offence is 'gre an theé other.

Whoredom s thd deﬁqunng oP a rnar-

ned'\iﬁﬁi'ri‘felonf oufty.-

~ " Fotuicadon & to ravith womc'n got mar-
 gedt

- Adultery is to tavith anothci-'s wife; |
L ravith coulins; parent
afiges, T "Jim
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Rape is properly the taking dway of .a
- woman for the defire of marriage.
Rape neverthelefs according to the mean-
ing of the ftatute is taken for one proper
. word. given for every enforcement of a-wo-
'man of what condition foever fhe be.

C H A P, 'I.
SECT 1'3.'3

Of the office of the coroners.

']‘ O coroners anciently were enjoined the
keeping .qf the pleas of the crown,
which extend now but to felonies and ad-
ventpres.. © .. .. _
o Ca gmeml
Therc are two kinds of coroners< and
Y j}mml
To thc qfﬁce of general coroners it be-
Jongeth to receive the appeals of all the
.county, of felomr,s done within the year;
“to_award the exigents of contempts, and
0 -pronounce jﬁ Judgmcnts of outlawries;
..,and more, to enquire in what pledge they
_ were, or deccnnary, or of whom mainpri-
zed, and in whofe ward, .
~ Special coropers are coroners of hbemcs,
and of privileged places.

To the-office of the ong and thc other it
doth belong, to view the carcafcs of the dead
by felony, or by mifchance; or to fee the

-burnings and the wognds, and the other felo-
' nies,
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nies, that is to fay, every one in his bailiwic ;
and to fee treafure trove and wrecks of the
{ea, and to take the acknowledgments of fe-
lony, and to give the abjuration to flyers to
fanétuary, and to take the enquefts of fe.
lontes happening within their bailiwics.

.~ As to the view of the carcalfe of the bo; -
dy of a man, it is his office that {o foon
as he fhall be certified thereof, to fend to
the hundred of the place to fummon fuffi-
cient :able. men . of the next towns, that at a
fbort day certainly named, they be before
him at.{uch.a place, all which done the car-
cafe is to be viewed; and if he find it there
buried, that it be taken up, and to the co-
roner it belonggth to record the names of
them who buried him ; and if it hath been
decieafed or  endamaged by. ill keeping, - or -
lain fo long that it cannot be judged how it
came by its death, that the fame alfo be re<
corded, that this negligence be punilhed at
. ‘the coming of the king, or his juftices in
Eyre into thofe parts; and: if the coroner,
sith the advice of the peopjgprefent be able
to judge of the death, then they are to pre-
fenr the manner of his killing, whether he
died of another’s felony, or of his own, or by
mifchance; and if of blows, whether of a
ftaff, or.a ftone, or a weapon; and the co«
roner. s to. record in his book the names of
~ thofe who were fummoned and appeared pot,
that the fame offences of difobedience re-
‘main not unpunifhed, whereby the coroner
could not at that:time do his office for wang

of Jurors.
D4 In
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In thofe enquefts lic no exceptions, or
challenges to the perfons of the jurors; but
he ought to make his panels of the difcreet-
elt, and of the ableft and beft of them, and
to fee that the carcafe be buried.

The panels are to be of decinies ; for co-
roners at thefe enquelts, fheriffs at theirs
turns, bailiffs at their views of frank-pledges,
efcheators and the king’s officers o? his fo-
refts, have power by authority of their office
to fend for the people, which none other have
without the King’s writ; and that is for
the keeping of the peace, and for the right
of the king, and for the common people.

The articles are thefe. -

TOU Jball by your oaths declare of the death
of this man, whether be died of felomy, or

by mzfcbame s and if of felony, whetber of bis
own, or of another’sy and if by mifchance,
whether by the aft of God or of man; axd if
of famine, whether of poverty, or of common
peftilence, and froth whepce be came, and who be
was; and if be died of another’s felony, who were
principals, and who acceffaries, and if bue and
 ¢ry were duly made or not 5 and whether the
men fled according to law or not, and whe
threatened bim of bis life or members,.and who
were fureties for the peace, or whetber be died
of long imprifonment, or of pain, and by whom
be was fartber from life, and nearer vo bis
deaths and fo of all prevailing o:ramﬂma

that can come by prefumptions,
A

)
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And in cafe where be died by burt, or fall,
 or ather cbunce by thea® vf God, fo sbat be bad
nwt: poxoer 49 Jpenk bifore bis death s then you
Soallvell she womes of shr finders, and of bis
wanl naigbloars, and wbe were. biv:parents, and
sf be were kidled tiere vr clfwbere, wd:fv!ﬁ-
wivre, by vobom, .anid bow be s
> and e vuluz and kind qfxbedmimd,
and to wbafe bandsit came 5 Yorsn.cafe a mag
dieth by a fall, mﬁa‘.bmﬁ wreording to Ran-
dulf de Glanvil, # is orduined, ivhatfoever i
eanfe of bis death is deodandy, as it Vs for
subatforver moveh-in the thing wbmof be fell,
as borfe, cart, mill-foxne ; -alfo veffels are Yome-
gimes.deodunds but morin.the fei s She Jimmsup-
on ahe borfes, the gouds bing in ftips, mills,
sartsimdibonfes, are wot atcownsed for deodards.
- und in eafe of anotber’s felomy, thew-the fu-
rovs declare whoawere.the felons, in what pledye,
dozein, ward or mainprize they were, and from
gobance they come, and where they retwrned.
Awd if be was kiled by falfe judgment, then
that the jury Beclore soboawere the judges, who
tbe: qﬁm 1o form the juskoment, end who ac-
voffaries, -and if uf falfe wirueﬂex, who wert
bq and the jirors.
sed: if be divdof bis vom falmy, Mm ‘ﬂmft
they tell she ‘mannmer, and -the walue of -bis
xoads, wnd tbe names:of bis)purews, and ‘Yhe
 fmders, iand of she: uotgebb*m, wnd v.ba oalue of
she «wdjlz

- Thete
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T here are nine manner. of acceffaries.
.1 Thofe who.command. 2 Thofe who con-
¢eal. 3 Thofe who allow and confent. 4
Thofe who fee it. 5 Thofe.who belp. 6 Tboﬁ
who be partners in the gain. 7 Thofe who
Jknew thereof, and did not intervupt or binder it
by forbidding. 8 Thofe who knowingly receive.
9 Thofe who are in the force.

.~ Of mifadventures in turnaments, in courts
and, lifts, -king. Henry TT. ordained, that be-
caufe at fuch duels happen many mifchances,
- That each of them take an oath that he
beareth no deadly hatred againft the other,
but only that he endeavoureth. with him.in
love. to try his:ftrength in: thofe commen
places of lifts and duels, that he might the
‘better know how. to defend  himfelf againft
his enemies; -and therefore fuch mifchances
are not_ fuppofed fclonv, .not, thee. cqroners
have not to do with fuch mltchanccs ‘which
happen. in fuch common meetings, where
there is no intent to commit any felony..

Coroners alfo ought to make their views
of fodomies, and- of monftrous births of
children, who have nothing ef humanity, or.
«who have more of other-creatures than of
man; and coroners were to bury them. But

he holy faith doth mere and more now
'Z:laxly confirm men, that they abﬁam\tacom:.
mit thefe horrible firs which they ufed to do.
Alfo they ufed to enquire of burnings, and -
who put to the fire, and how; and whether
it were by felony or mlfchance 5 and if of

. feloay,
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.felony, of whofe felony, and who were the
. principal, and who the acceflaries, and who

~werg the threaten thercof

It belongeth to them at their views to en-
- quire;. after ‘treafurg. privately , hidden, and

.fouad inthe grqppd, and_how the treafure
was found, and by whom, -and how much
there was; and if it be all feifed upon, or
all camcd away, and who carried it away,
- and how much ; ‘and who' wgre ‘the ﬁndcrs
of it, and the next neighbours. L

. At their views of - wrgcks,, they ought to
“enquire whether the -wreck.came to land,
what be the things, and how ‘much, and tbc
_value of them dlﬁmc"tly by parcels ; and if
a man, a beaft, cat, or otker living thing
~ came with it or not, and that by dividenf gt
ibe delivered to the next town, that they may
 anfwer the lord if he come ¢ claim i i, and
_receive it within the year.

.. At his view of wounds, ‘it behoveth him
that he view the wound, and make a t(.COlfd
of the length, breadth, and depth. of it, in
aid of, the.wounded . xf he complain, i
gafe the wound be healed, the coroner of the
c¢um*y mayhelp him by the record. . Alfo
it belongeth to him to view burglaries, and
to enquire of the names of the felons, and
what they have to live of, and from whence
they came, or whethcr they returned ;. .and
of the menacors, ‘and of othet cxrcumﬂanccs

The jurors are fevered into dozens, fo
" that one dozen fpeak not with another, but
that every Jury an{wer by itfelf, and: rev'ei]w

the
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the prefentments and the verdi&, fo are they
chargeable, to accufe the confpirators who
procure to fave any -offendant, or to inditt
an innocent in fuch enquefts. -
- Adl the verditts before the coroners as
-wellof acceffaries:asof ¢he principal are at the
commandment of the coronérs receiveable
‘by the theriffs, and-the principal and accef-
faries are to be taken and delivered to main-
- prifors, and in the prefence of them and of
the fheriffs their %Zods moveables and not
“moveables are to 'be’feized into the king’s
hands, and by a reafonable extent and divi-
dend, the moveables are deliverable forthe
finding of the prifoners, and for their need-
_ful and reafonable fuftenance, and the king
to be anfwered the refidue, faving the right
‘both to the principal if they be acquitted,
and to the acceffaries by mainprize. -

And if any one fly, or make refiftance, and
- wijl not anfwer the law, it is lawful forevery

one to kill him, if he cannot otherwife ap-
prehend him., '
_‘And Bermund awarded, that all goods of
-thofe that fled thould remain forfeit to the
- king, faving to every one his right, although
.that afterwards he yield himfelf to the
~peace. _

And Jfelgram faid, that he is no flyer who
“appeareth in judgment before he be out-
Jawed. ’.',?f
" If any one fly to fanctuary, and there de<*

mand proteétion, we are to diftinguifh ; for
if he be a common thief; robber, murderer,
' night-
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night-walker, ard be kaown for fuch aone,

and_ difcovered by.the people, and of hig
pledgs- and deziners ; or if any one be con-
vi&t for debt, or otlier offence upon his-own:
confeflion, and; hath forjered the realm, or.
hath been exied, banithed, outlawed ot
waived; or if any one h‘a;c- offended inv
fan&uary, or joined upen this - to be:
defer;cwd- in fa‘:a&uaryv,,p:hey ma;mgck,e him:
out thenca without any prejudice to the fran-
chife or fanctuary. But in the right of of-
fenders, who by mifchance fall into- 30 of-
fence mortat out of fanéuary, and for true
fepéntanee run' to monafteries, and comw-
monly confefs themfelves forrowful, and re-
peant, fuch offenders being of good fame, if
they require tuition of the church, king. Hen..
11. as Clspendon granted uato them, that they
fhould be defended by the church for the
fpace of forty days; and ordained that the.
towns {hould defend fuch fiyers for the whole
forty days, and fend them to the coroner a8
the coraners view. Ic is in the ¢lection of
the offender to yicld to the law, or toi ac~
knowlédge his offence to the coroners, and
to the people, and to waive the law; and if
he yield himfelf to be tried by law, he is to
be fent to the gaol, ane to wait for eitlier ac-
- quittal or condemaation; and if he confel®
a mortal offenice, and defire to depart the
realin, without defiring the tuition of the
church, he is to go from the end of the
- fantuary ungirt in pure fack-cloth, and }:hete
woag
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fwear that he will keep the ftraic way to fucht
a port, or fuch a paffage which he hath cho-:
fen, and will ftay in no parts two nights to-.
gether, until that ¥or vhis mortal offence,
which he hath confeffed in: the hearing of
the people, he hath-avoided the realm, ne--
ver to return during the king’s life without’
leave, fo God him help, and the holy evan-
gelifts;- and afterwards let him take the fign
of the ‘crofs and carry the fame; and the
fame is as much as. if he were in the protec-
tion of the church. ' : ‘

" And if any one remain in fan&uary abova
the forty days, by fo doing he is barred of:
the grant of abjuration if the fault be in:
him, after which time it is not lawful for
any. one ‘to give him victuals. - K

And although fuch be out of the peace,
. and the protection of the king, yet none
ought to dithearten them, all one as if they.
were in the protetion of the church, if they
be not found out of the highway, or wilful-
ly break their oaths, or do other mifchief in
the highway. - '

If he who is killed be unknown, in fuch
cafe the coroners ought to thew the murdered
cloaths, according to the ftatute of king Ka-
nute, who ordained for the fafeguard of his
Danes whom he left in England ; that if a
man unknown were killed, that the whole: -
hundred fhould be amerced to the king
by the judgment of murder. Four things
excufe the hundred from the judgment of
murder. .

1 If
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- 1. IF the felon" be known who killed him, .
forif. the felon be known, then may he: bc
attainted of the felony.
.2 “Another,'if the fclon be: appnchendcd
or if he fly to a.monaftery:
-.3 If'the kllhng céme not by felony, hut.
by mifchance. . - b
4 The fourth in cafe where a man. is az
fclon of himfelf, and becaufe there could.be-
no murder of a man unknown; it belongeth:
- to the cororiers to enquirein thofe felonies -
of what kindred or lineage thofe that were»
Killed were, fo that one may know by their-
parents whether they were of the Englifb na--
tion or not ; for if no man could name thzir
parents, it was great prefumption that they:
were aliens. And thence it is that.one call-:
cth that parentage Englifbire; where the pa-:
rentage be found of the father’s or of the:
mother’s fide ; and if no Englifbire be found,
thea that it hath the Judgment of murder.
To the office of the coroners it alfo be--
longeth to receive .the confeffion of felons in:
the hearing of witnefles, whereby-of a grand
felony done by many offenders it came to:
pafs in the time of king Fobn, that one of the:
offenders petitioned the king, that:he would.
pardon him his life, for that he had accufed.
the other offenders who were his companions,
and that the king outlawed them; and at
~ the requelt of the king the earls granted,
that in fan¢tuaries only it fhould remain for
law, that offenders having confefled the fe-
lony might accufe others, and that it w},lvas
then
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then ordained, that the coroners thauld take
foch-confeffions, and: fuch appeals but once,
and not many times.

‘Women arened admittedsto hring. appeals,
nor infants within- the age: of 21 years, noc
ideots, nor men prafefiors; nor clerks in-
dicted or appealed of any crime, nor men
attainted: of falfe appeal, nor thofe who are
‘vanquithed in bastle, but -thofe. who: have
government of themfelves. :

‘The appeliecs are: to be feifed upon bo--
dy and twice in the year, that is ta fay,
once after Michaelmas, and anather time af-
ter Eafter; and becaufe ftheriffs ta do the
- fame make their turns of the hundred, fuch
vifnes are called the therifP’s turns ; where it
belongeth to the fheriff to enquire of all per-
fonal offences, and of all the circumftances.
of offences done within sthe hundred; and
of the wrongs of the king and queeri’s offi-
cers, and of wrong done to the king and the:
common people, according to the articles
aforefaid in the divifion of offences.

. The appellees are to be feifed upon hodr
- and goods as aforefaid; and if any forex ner
be appealed who is out of the power of

coroner, the king’s commiffary is to caufc .

him to appear, or outlaw him.
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"CHAP L
SecT. 14.

Of the E#cbequer.

g THE Exchequer is a.place which was

ordained only for the king’s revenue,-

where two knights, two clerks, and two

- learned men in the law are affigned to hear

. and determine wrongs done to the king and

crown in right of his fees, and the franchifes

and thre accompts of bailiffs, and receivers of

the king’s monies, and of the adminiftrators

‘of his goods, by the overfight of one chief,
who is the treafurer of England.

The two knights ufually called two ba-
rons, were for to affeer the amercements of
earls, barons, and of the tenants of earldoms
‘and baronies, fo that none be amerced but
by his peers. - , ‘

. To this place there was a feal affigned,
with a keeper of it, to make acquittances
upon every payment to thofe who defired
them, ,'a_n? to feal writs and efcheats under
green wax iffuing from thence for the king’s
revenue, , - /
_ In this place there are alfo chamberlains
and .mahy other officers, who belong not ve-
ry much to the law. '

E CHAP
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CHAP I
SecT. 15
Of inferior courts.

T ROM the £rft affemblies came cénfiffo-
‘L ries which we now call courts, and that
in divers places, and in divers manners;
whereof the fheriffs held one monthly, dr
every five weeks, according to the greatneft
or largenefs of the fhires. And thefe covres
are called county courts, where the judg-
ment is by the fuitors if there be no ‘writ,
and is by warrant of jurifdiétion ordinary.
The other inferior courts are the ‘courts of
every lord of the fee, to the likenefs of hun-
dred courts ; and alfo in fairs and markets,.
_where right is to miniftered without delay,
whether the matter concern plaintiff or de-
fendant, according to the firft ordinances
in which courts they have conufance of debts,,
.covenants broken, and of trefpafies, and of
fuch fmall things which pafs not forty fhil-
lings value; and alfo they have conufnce of
. trefpafles, and forfeitures of the fees betwixt
the lords plaintiffs and the tenanats defen-
dants, Et e contra.

There are other infefior courts which the -

bailiffs hold in every hundred, from three
weeks to three weeks by ths fuitors of the
- freeholders of the hundred. "All the tenants
within the fees are bounden to do their fuit
o there,.

L
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there, and that not for the fervice of their
perfons, ‘but for fervice of their fees.

- But women, infants within the age of 21
years, deaf, dumb, ideots; thofe who are -
indited or appedled of any mortal felony
before they 'be dcquitted, difeafed perfons,

and excommunicated perfons ate exempted .

from -déing fuit, and although it be that
fuch freeholders may do fuits at inferior
eourts’ By their attornies, neverthele(s the
judgmeht “is“not to be given or holden for
foreign ; ‘and if any plea be removed by
writ of jufticies, replegiare, wafte, 6r of
other nature, that enable the jurifdiction
from which the writ is orxgmally fent, and

rcturnable :

SEcT. 16.

Of the [beriffs tyrns.

THE theriffs by ancient ordinances hold
feveral meetings twice in the year in
epery, bupdeed, where all the freeholdcrs
within she, hundrcd, are bound to appear for
the fervige of their fees 5 thatis to fay, once
aieer Michaclmas, and angtbpr time after
Eaer ; .apd bgcaufe ibcmffs to do this make
theis-suen . of hqqd,reds, fuch appearances
ase called the fheriffs turns, where it be-

hemh to dberiffs to enquire of all perfonal
afences, and of all their circumftances done -
. E2 - within
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within thofe hundreds, and of all wrongs
done by the king and queen’s officers, and
of wrongs done to the king, and to the com-
mon people, according to the points afore-
faid in the divifion of offences. . . . -
All freeholders within the hundred are
not bounden to appear at thefe courts, for
king Henry 3 excufed fome perfons, and {aid,
that it was not needful that archbifhops, bi-
fhops, abbots, priors, earls, barons, religious
perfons, nay fuch people, nor other whg
were exempted to do fuit at inferior courts
fhould appear in proper perfon, if thejr ap-
pearance were not neceffary for fome other
caufe than only to make their appearance,
And if any one hath divers tenements in
divers hundreds, his prefence is not to be
excufed notwithftanding the king’s grant.

CHAP 1L
SeEcT. 17,

Of views of frank-pledges.

F thefe firft aflemblies it was alfo or-
dained, that every hundred do make

a common meeting once in the year, not
only of the frecholders, ‘but of- all' peffons
within the hundred, ftrangers and‘denizens
of the age of 1% years and upwards;- except
of archbithops, bithops, abbots, priors; re-
ligious perfons, and.all clerks, eatls, rbaron;
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Rnd kaights, feme coverts, deaf, dumb, fick,
ideots, infected perfons, and thofe who are
not in any dozein, to enquire of the points
aforefaid, and of the articles following, and
not by villains, nor by women, but gy the
affeerment of freemen at the leaft; for a
villain cannot indi& a freeman, nor any o-
‘ther who is'not receivable to do fuit in in-
ferior courts; and therefore it-was anciently
ordained, <that none fhould remain in the
realm if he were not in fome decennary, and
ghdfe-'pf freemen ; it belongeth alfo to
undredors once a year to fhew the frank- .
es, and the pledgers, and therefore are

the views called the view of frank-pledges.

The articles are thefe.

BE the oaths you have taken, you fball de-

" clare whetber all they who ought, do ap-
Dear or not, '

- If all the freemen of the bundred, or of the
Jees be prefent.

. B gll the framk-pledges bave theiy dozeins
entire, and all thofe who they bave in pledge.

- If-all thafe of the bundyed, or of the fees of
the age of 12 years and above, bave fworn
Sealty to the king, and of the receivers of others
wittingly.

Of all blood-fheds, of bue and cry wrongfully
levied, or rightfully levied and not duly pur-
fued, and of the names of the purfuers; of all
mortal offences, and of their kinds, and as well
of the principals as of the acceffaries., .

Of all exsles, outlaws, waifs, and banifbed

: - Eg3. perfons
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perfons returned, and who bive finie recelond
them, and of thofé who bave beew jalgvd 1]
death, or abfured the redlm: )

Of ufurers, and of oll their goods. - -

Of treafure trove, wrecks, waifs; ¢ff
and of -every purprefture and em?oammm
on the king, or upon bis dignity. -

Of all wrongs done by the king’s qﬁcﬁ‘: dnd
others to the common people, and-of all pur-
preftures in common places, in the laﬂi, or n
1he water, dr elfetobere. “

Of bdundaries removed 10 th cmmum
 fance of the people.

Of every breach of the aﬁ:e of h'aad EM,
wine, clothes, weights, meafures, beams, Buifofls,
. gallons, ells and yards, and of all- falfe fcales,

and of thofe who bave ufed them.
" And of thofe who bave bought by ame kind'of
méafure; and [old by anotber kind in. deceit of
merchants. or buyers,

Of the difturbers of. framing latoful judg-
ments, and of the framers of wm:gfal Sjudg-
‘tnentsy and of the abettors-and confensérs there-
- #into.

- Of every wrongful detinue of ¢be body of a
‘man, or other diftrefs.

Of every falfe Judgment gwm by the 'vttw i
.4be other bundred, or.in the fee. -
 Of every forefalment done in the common
bighway. .
 Of wrongful repkwe:, and wmrgful ref-
“eonfes.

Of every outragious difpyéfs in another fee, or
in the market for & foreign tontraf?.

Of all bridges brokem, and caufeys, waysy

common
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camup brifge and. who ought for 0.repair

1oam.. . :

T OF the makers of cloaths dwelling out of
- igreat sowns, in places forbidden. ,
. Qf taners and curriers of leather. S
- Qf butcbers, and wkq J2l) unwholefome fiefb
far: that which is found, and of all thofe who
fell corzupt wine for Jound wine 5 or beer, aley
19w .an(( mz well brewed, for that which is
Bood and wholefome. ‘

OF fval atcenics
- Of cutters of purfes.

Aué }[ thafe who fuffer people to ufe any
yfiery for reward or fee. B
- Qf receiners of thief-book.

_ Of the makers and baunters of falfe dice.

Of outragious toll-takers, and of all other

duegrvers. ,

Of qli manner of confpirators. :
ind of all other articles available for the de-

Rrudiiop of offenders. .
" And tbe prefentments are 0 be fpaled with
-4he feal of the jurars, Jo that none by fraud do
insreafe or diminifb thews 5 and that which can-
fat be redreffed there by thefe prefentments, is
: W{qﬁz’e at the feriffs firft turn s and thofe
- #higgs which the [heriffs cannot redrefs are 10 be

prefented by the fherifs into the Exchegquer.
All thofe wha are prefented for any offence
eokich is marsal, and banifbed perfons who are
returned, and their receivers, and thofe who are
gt in allegiance under the king, are to be feifed
.ﬁm, apd fbeir gaods to pe feifed inbo the king's
Gangia ’ -

Bg @0 4
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And although it be fo that the bailiff cannot
bear and determine any ation at the leet, me-
vertbelefs if any ome prefent be grieved by any
wrongful prefentment, and complain thereof, or .
if the baihﬁ‘/ar Sieward bave a fufpicion that
the jurors be in fome cafe perjured by concealing
of any offence which is prefentable, or of amy
offender y it is lawful for the bailiffs (or few-
ards) by twelve mere difireet meny to enquire of
the truth thereof without delay, and although
that the laft jurors [ay that the firft are per-
Jured, nevertbelefs becaufe that no decennary or
Juror is not atteftable with lefs than two juries;
and becaufe tbe later jury is not taken but ex
officio of tbe bailiff, and not in the nature of
an attaint, the firft jurors are not to be takemw
attainted, but are only to be amerced. .
And if any one profer bimfelf to fwear fealty
Yo the king, be is firft to be pledged in fome
frankepledge and put in the decennary 5 and af-
texwards fworn 10 the king, and then beis forbid-
dento oj%td and commune with the offenders, and
be is to be enjoined to be obedsent to bis chief
pledge. |
And to take this oath in thofe views is none
exempted who 1s paft the age of 21 years, man
or waman, clerk nor layman, except aliens ftran-
gers, meffengers, or merchants, and thofe who
are in cuftody. ~
" At thefe views of turns, and views of frank-
pledges effoins bold, where the abfence of thofe
‘who cannot be there is excufable, and fuch ef-
foinsare adjournable to the next courts follow-
-dug, that the ¢ffoiners bave their warraxt.r.T h.
' ¢



The Contents of the Second Chapter,

F aélions.

Of judges.
of plaixtg';g:.
Of rewards or fees.
Of pleaders or countees.
Of attacbhments. =,
Appeals, and to whom appeal is given. -
Of gools and gaolers. - - - - -
Of bails in appeals.
Of the appeal of majefly. -
Adppeal of falfifying. '
Of appeals of treafow. = .
Of appeals of burning. . - - '
-Of the appeals of murder. . :
Of tbe appeals of robbery and lartesy. .
Of the appeal of burglary. )
Of tbe appeal of imprifenment. :
Of the appeal of maybem. !
Of the appeal. of wounding. Sl
Of  the appeal of rape. . .
Of real offences at the king’s fuit. ¢ ..
Of offences perfonal at the king's fuit. . . ,
Of denal offences and perfonal fuits. oo
Of the affize of novel diffeifin.
Of difireffes. -
Of comiralls. . Lo
Of villenage and neifty.

Of - fummans.
é effoins. v
Of attornics. . —
CHAP



CHAP I

Secr. L -

-—— T

Of .affions.

, HEN it is faid thet kings and
N ‘ ;‘ ; princes have the gav:t?mcnt
and corseétion of offenders,
with aid of the prelates s and to that intent
they are God’s vicegerents on earth, and to
do the fame they have jurifdi®ion over the
offenders by pains, and chiefly thole offen~
ders which are uader their jurifdigion ; ne-
verthelefs ki;}gs cannot Ror ought not to -
take notice of the offences of others with-
out altions -of accufers, which well ap-
peareth by the example which God fhewed
when he was in his confiftory, and demand-
ed who was the accufer of the woman-fine
- per; and becaufe none prefented himfelf an
accufer againft her, & give: us a perpetual
example that right judgment cmnotrﬁz i
ven without there be three perfons at the
leaft, viz. a judge, a plaintiff, and a defea~
L | danty
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dant, God fzid to the woman-finner, That
fhe {hould go in peace or quiet, fince it be-
Jongeth, not to a judge, to be both judge
‘and plaintiff, and therefore it behoveth to
{peak. of actions, and who are and may. be
j;dges, and wha plaintiffs, and who defen-

anfs. : o
. An-aion is nothing elfe but a lawful
demand of right, and there are three man.
per of a&ions which have their introduions
by writs, and by plaints in manner as fol
loweth, wiz. perfonal, real, and mixt.

"CHAP IL
) SecrT. 2

Of yadges.

A LL thofe who are not forbidden by law
may be judges. To women it is for-
didden by law that they be judges; and
thenoe-it 18, that feme cowerts are exempt-
“ied: to do fuit iin .inferior ceurts. On the
wother part a villain cannot be a judge by
reafon of ‘the two eftates which are repug-
qants ; perfons attainted of falfe judgment
* cannot be judges, nor infants, nor any un~
der the age of 21 years, nor infected perfons,
nor ideots, nor mad-men, nor deaf, nor
dumb, nor parties in the pleas, nor men
excommunicated by the bithop, nor crimi-
pal parlons; for God when he was upon
: 3 carth
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earth entered into the confiftory where a
finner was to be judged to death, when God
wrote upon the grouad, .and faid to the fui-
tors-who came to judge her, Who of you is
without fin 2 and there gave a judgment 3s
an example to judges, who take upon-them
every day to judge the people, whereby he
taught them, that none fhould take: upon
themfelves fo high and noble a calling, as to
fit in the feat of God to judge offenders,
when they themfelves are guilty and ‘con-
demnable. - N
. And thofe who are not of the chriftian
faith cannot be judges, nor thofe who are
out of the king’s allegiance ;. next, thofe
who have no commiffion from the king
cannot be judges, nor noné whofe authority
is repealed, nor any one after judgment is
given in the caufe ; an example thereof ap-
peareth in the writ of right, ef nifi feceris,
wvicecomes faciat; nor none after death, or
the return; none whofe warrant is vicious,
not any one if his fuperior. will not have
him. A judge commiffary hath not power
to judge but according to the points, and
within the words of his commiffion, and the
original writ, no more than the -arbitrary
judge hath power to go beyond the points
-of his fubmiffion, : - : o

CHAR
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. CHAP I

L " SEcT. 3.

¢ - [ Of Plﬂiﬂhﬁ. « s
PLaiﬁtiﬁ's; are thofe who  purfue their
right againft others by plaint.”

All may be accufers or plaintiffs who are
not forbidden by the law. :
_“Infe€led perfons, 'ideots, infants within
age cannot accufe, or be plaintiffs without
their guardians, nor criminal perfons, ' nor
an outlawed, exiled or banithed perfon, nor
a woman waive, nor a villain without his
ford, nor a feme covert without her huf-
band, nor religious perfons without their
fovereigns, nor perfons excommiunicate, nor
deaf nor dumb perfons without their guar-
dians, nor the judges of the ‘cafes whereof
they. are judges, nor any one who is not of
the king’s allegiance, fo as he hath been
more than forty days within the realm, ex-
cept approvers who are fuffered to accufe
criminally people of his own condition in
favour of the peace.

How lawful men ought to complain.
- They ought in friendly manner to thew
their offénders, ‘that is to fay, their trefpaf-
fers, that they reconcile or amend them-
felves towards them ; and if they will not
do {0, and 'the caufe be criminal, then ye
are to diftinguifh ; for if any one feek ge--
yenge, then it behoved him to bring his
altion by appeal of felony ; and if he feek-
eth only reparation of damages, then he
behoveth

-
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behoveth to bring his a&tion by writ, which
is to contain the name of the king, and of
the parties, and the name of the judge, and
of the county, and the plaint in the demand,
if the damages or the demand exceed forty
thillings ; and if not, then a plaint fufficeth
without a writ.  And becaufe all fuits of
the plaintiffs could not be determined upon
the firft preferring of the fuits, nor the fui-
tors or the plaintiffs prefently relieved jn
their fuits. Therefore, kings ufed to go
from county to county every feven years, to
enquire of offences and trefpaffes, and of
wrongs done to themfelves and to the crown
and to the common people; and of all
wrongs, errors, and negligences of their of-.
ficers, and of all falfe judgments; of pains
pardoned or wrongfully judged, or outragi-
oufly ; of outlaws returned, and of their re-
ceivers, of the values of counties out of hun-
dreds, towns, manors, and of moveable
goods which belang to the king, and to the
crown ; of the lands of ideets, of alienators
of fees, of offences againft the king’s in-
hibition, of privileges and franchifes preju-
dicial to the king ; of bridges and highways,
" and of all other needful articles; and the
ufed to do right to all perfons by themfelves,
‘or by their chiefjuftices ; and now kings do
the fame by the juftices commiffaries in
Eyre, affigned to hold all pleas, =~ =~
‘In aid of fuch-Eyres are fheriff turns
needful, and views of frank-pledges, and
~ : - when

-
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when 2He people by fuch enquefts were in-
dited any mofttal offence, the king
ufed to condemn them without anfwers, -
which ufage ftil remaineth in Mhmaine s but
of -pity and mercy, and becaule that man
by reitfon of his frailty cannot keep himfelf
from fif, (if he abRain not froth it by ‘the
gract-of Gbd), it ‘was accorded that no ap-
peltee nor indictee fhould be condemned
without anfwer. And kings had no jurif
diGtion but of mortal offences, and of the
rights of the chown, and of their own rights,
and-of the wrorigs of their minifters, and of

omre againft common law, and com«
mon ordinances,, #nd che articles of Eyres.

‘CH AP H
SEcT. 4
Of rewards and fres.

7 TN G'S ufed-to give rewards to the
- chief'of the ftock, and to all thofe who
faithfully ferved ithem ; and from the re-
‘wards ‘of 'kings others took example to re-
wiard ‘their fervants; and becaufe -no free-
man was-bounden to ferve againft his -wil,
by reafon whereof none, were bound to ferve
the king or any other but by the fervice of
his fee, or by reafon of his refidence or
dwelling in another fee ; fome are bound to
‘erve the king foracertainty by the year. And

' ic
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it 1s not lawful for thofe officers who take
wages certain of the king, to take any
wages of the people. o
» gut the judges who ferve the king, it is
$«o . 7 lawful for them to take twelve pence of the
plaintiff after the hearing of the caufe and
no more, although there be two judges, or
two plaintiffs in one ation: and the plead-
er fix-pence, and a knight fworn a witnefs,
four-pence, and every juror four-pence, and
the two fumners four-pence.

Neverthelefs in the time of king Henry 1.
it was ordained and aflfented unto, that ju-
rors fworn upon enqueft of office, as in af-
fizes, recognizances of affizes, re-diffeifins,
certificates of affize, and attaints, and other
the like fhould not take fees becaufe they did
the fame ex. officio; and to anfwer thefe
monies, and the damages, are the defendants
chargeable, if judgment be given againft
them.

And to thofe who followed any fuit for
the king’s profit, and were not any of his
minifters, Eing Henry 1. gave to them the
twentieth part of the profic with their reafon-
able cofts. In like manner the judge was
not to hear the plaintiff’s caufe, if he put not
in fecurity to anfwer his adverfary’s damages,
if he complain of him wrongfully.

A

CHAP
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., C:H A P 1IL.
T seers
;- ~ l‘ - ‘;,‘A‘v) " S‘ ;;‘Z . . :
. Of countors or pleaders.

THE RE are many who know not how
-d ‘to defend their caufes in judgment,

and these are many who do, and therefore -

pheaders: are neceffary, fo that that which the
plaintiffs.or aCors cannot, or know not how

to do by themfelves, they may do by their -

ferjeants, attorniesy or friends.

~-Countors are. ferjeants {kilful in the laws -

of the realm, who ferve the common peo-
ple to declare. and defend ations in. judg-

ment; for. shofe who have need of them, for -

their fees.- . - :

Every pleader of others caufes eught to

have a regard to four things. 1 That there

be.a perfon. receivable in judgment, that he -

be no . beretic, -excommunicate perfon, nor
crimtnal, nor & man of religion, nor a2 wo-
man, nor within the orders of a fub-deacon,

nor 3 betiéficed clerk who hath cure of fouls,

nor under the age of 21 years, nor judge
in the fame caufe, nor attainted of falfity in
his place. . -

2 Another thing is, that every countor is
chargeable by the oath that he fhall do no
wrong nor falfity contrary to his knowledgs,

but fhall plead. for. his client, the beft he -

£an according to his underftanding.
~ F 3 The
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3 The third thing is, that he put no falfe
dilatories inta court, not falft witnefles, nor
move or offer any falfe corruptions, deceits,
leafings or falfe lixs, nor.confént to any fuch,
but truly maintain his client’s caufe, fo that
it fail not by any negligence or default in
him, nor by any threatening, hurt, or vil-

lany difturb the judge, plaindff, ferjeant,

er any other in court, whereby he hinder
the right, or the hearing of the caufe. - -

4 The fourth thing is his. falary, come
cerning. which four things are to be regard-
ed; 1 The greatnefs of the caufe. 2 The
pains of the ferjeant. 3 His worth, as his
learning, eloquence and gift.. .4 The ufage
of the court. -

A pleader is fufpendable when he is at-
) taintes to have received: fees of two adver-

. faries inone caufe ; and if he fay or do any

thing in defpite or contempt of the court;
and if he fall under any of the points afore-
faid, befides the exceptions which are to the
perfon -of the pleader; for no man be a
pleader who cannot be a plaindff or atkor.

&

CHAP IL
SEcT. Q.

Of attachments.

) Erfonal actions have their introdutiond
A~ by attachments of the body; real by
I - fummeong
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‘ WM mixt ationss firft by fqmmd.ixs

and afterwards by attachments. :
. The law requireth that offenders in cafe

‘ of death have not fuch mitigation or favour

that “they be brought or fummoned, or di-
firained to apfpear in judgment by taking of
their, cattle, if the offenders be known, and
nototious, and the plaintiff purfue them fo
foon as he-may. And if any one fly for fuch
offence, then according to the ftatute of

. 'Winchefter he was to be followed with hue

and cry, with horn and voice, fo that all
thofe of one town who can are to follow the
felon to the next town ; and if any fuch felon
be attaint and conviét of the felony, let him
be killed if. he cannot be otherwife appre-
hended. But it is otherwife in felonies not
known, for it is not lawful to kill the offen-
der without his anfwer, if he may be taken
alive. . - .
. And if any one would complain to have
revenge, or to drive the offender to the fal-
vation ef his foyl, let him go to the corongr
of the place where the' offence was done,
.and fet forth -his complaint there as he will -
_prove it, and the coroner is to caufe the fame
_to be diftin&ly enrolled ; and if he caufe him’
to record it as murder, being corrupted to
deftroy his neighbour by his plaint; fo that
- he have judgment, the Jike is to be done to
.him if he prave not his plaint.
5, - At the ‘next court, after the appeal is en-
rolled, it belongeth tofuch plaintiffs to recitg.
.their appeals, and to find fureties to purfue
o Fa - them,
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them, or to remain in prifon till théy hivé
found bail, and to the main-prifors fuch
plaints are to be delivered by coraners body
for body, that they fhall purfue their appél:
‘lees, and to caufe them to appear’in‘couit
1o receive jultice when they fhall be ‘d¢
manded, if they do not prove theirvappcalg;

)

The perfonal offences are thefe:
Twprifonment. L
Maybem. S ' - F
Wounding. ‘ !
Battery. : i S
Perjury. '
Ufury.
Refcouffes.
Forefiallings.
Breaking of parks. '
Refifance of framing lawful judgments. A
Executions of falfe judgments, and all wrong-
ful offences. '
Carrying “away of treafure trove, of wrecks,
waif, eftrays. o
The atachments of mortal offenders are
by their bodies without fureties, and the at-
tachments of venal perfonal offenders are al-
-fo.by their bodies, but yet they are bailable.
. Real offences are thofe upon which are
grounded writs of right, of cofinage, "of
dower, of right of advowfon, of entry, of
cicheat, writs of Quo jure, of formedon, and
of all writs, feodals. _
Mixt offences are thofe upon which thefe
writs are framed, viz. of cuftoms and fer-
vices,

R T
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vices, of villanage, of covenants, of ho-
mage, of rendermg diftreffes; of ‘mefne and
. gther acqunttances, of efchcats, and the hkc,
-apd by reafon of the mixture of their i mtro-
dn (‘.hons t;hey are called mixt. '

. . CH A P. I

S lerld
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.0} :".* L o

mfdppazl:, and to whom appeal is gweﬂ
"J‘ 4

THE aftion of appeal is not giveh to all
alike, but cvery one is allowed to have
lsa.ition of trefpafs to whom any trefpafs
p,s dopc, .except fu lP ch as cannot have any ac-
-tion at all,
fo Evcry one may have an appeal of burning
.tp whom the damage is done, and the pro- -
. perty..of. the .thing burnt doth belong.
Ea.rcnts, kindred, and allies, ufed to be

" admitted b bring appeals of murder; but
,& ,appeal of the wife of the killing of her

yand is to be received before all other ;
2R yct not of all hig’ wives,, but of her’ on-
:Iy wha lieth betwixt his 3rms, whichis as
..much as to fay in whofe feifin he was mur-
dered; forif he had n many wives, and all were
ahve at the time of his'‘murd r3 neverth

% (he only.is admitted to bring the app cals

(the reft whom he laft ook, to be
,m; €y 3 alr.hqu L in right fhe be ot 1s w}l
°‘gpd the reafon thercof is, betaufc it bélong-
F3 . eth
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no  Appeals, and to awhom, &e.
eth not to the temporal couft to try,
which was his ‘wife of right, ahd which m
fa& ; and the appeals of all other aré to. be
fufpended, pendant the fame appea! brought.
After the appeal of the wife is the apptal
of the fon lawfully begotten, of the murder
of his father, to be received before all other,
‘it is faid (lawfully begotten) becaufe a baf-
tard is not to be accounted amongft fons,
for the common law only taketh him to be
a fon whom the marriage proveth to be fo.
After the appeal of the éldeft fon,-the
appeal of the next of blood is ufed. to be re-
ceived, and fo from one degree'tq &ho or
in the right line of cofinage; - and if %
blood fail in that line, then théy &f the “to-
lateral line are admitted to bmﬁé}:\;;ﬁﬁcﬂ,
or the kindred where the blood s at-
cording to the degrees of cofifanguinity’ and
affinity, and efpecially in the Hie of the fa-
ther’s fide; but the appeals of -miurdér

‘were reftrained by king Hesry'I.”to the

four next degrees of bleod. ' _
 And if any one within the age of £t y
do bring an appeal, the defendant’is hot
bound to anfwer fo high an 4&ion’ Ainfil he
hath paffed that age; and therefore fuch -
appeals are to be fufpefided Gl both the
parties of full age, if exception in the cafe
be taken to the nonage. ~ 7 ' ¢
Men and women, c}cﬂzs‘?;g

, ldytrien, in-
“fants and others, of what' ;ézzk foever
they be, may bring app'eaig tpt ’.t‘l;é;lfe
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who are not fuffered to bring any a&ions;
and although it be that many do bring ap-~
peals, yet one neverthelefs is admitted to
continue, and pendant that, all the- otheys
are to be fufpended. And in all cales the
appeals againft the acceffaries-ace to be fuf-
pended, pendant the - appeal againft the

principal, be it one or many. .

CH AP IL
7 8EC T. 8.

Of procefs of exigent in appeals.

AT the firft county the coroner is to do
_no more but to.enter the pledges who
praperly are main-prifors, and to command
That fuch take the appeals, and feize all
their pofiefions and their into the
king’s hands, as before is faid ; and if they be
‘taken, that they be kept till due defiverance
be.of them, and if they be not to be found,
‘and the plaintiff come at another county,
‘and recite his appeal or appeals, then are
fuch appellees demandable_only by their.
names, and by {uch namies as’ they are beft
_ known by, that they appear to anfwer the
king’s peace; for if any one be appealed as
fon of the father, and is known by another
Sir-name, the appeal is in fufficient, and by
«conifequence abatable at the peril of the
: F 4 plaintiffy



3 Of gaol and gaokess.
:plaintiff'; and at the third county they:are
- to be demanded in like manner-.as before,
-at which county court if the appellees ap-
-pear not, nor are taken into main-prize to
appear at:the next court, judgment is to be -
.-given againft them for their contempt by
«the coroners ;” and thofe who do appear be-
fore judgment of the coroner, are prefently
to be delivered over to the gaol, where they
are to be received without difficulry of finey
orrequeft. . -~ ., . -,

PNRY

CHAP I

SEcr. 9.
L T Ry

. Of gael .and gaolers. . §°
Gaol is nothing elfe but 2 commén

L\ prifon, and as a leper, or 2 man who
hath a difeafed body, is not to be fuffered
.to dwell or remain amongft men who are
found; fo mortal fin is a kind of lepro-
'fy ‘which maketh the foul abominable unto -
-God, -and. therefore fuch mortal finrers or
‘offenders ought to be feparated from the
fociety of the people. And to the end
that innocents bg not infected with their
,offences, gaols were ordained in ‘every
county to keep fuch mortal offenders in,
there to remain till judgment were given
againft them in cafe the oJences were no-

torious. ‘ .
' - : There



Of gaol and gaoIer:. : -3
common,
Thcre are two kmds of prnfons % and
prz'vate. :
. Every common pnfon is a gaol, and none
,hat‘x a gaol but the king only.
." A private prifon is another prifon, from
whence every one may_ efcape who can, fo as
'he da no other trefpafs in the efcape. None
are imprifoned in 2 common. pnfp on but for
‘a mortal offence, and therefore it was forbid-
/den by 'king Henry IIL That none fhould
levy money for any efcape in the land, if the
efcape were not adjudged before the juftices
-in Eyre, whether for-the fame a- cerperal or
. a pecuniary punithment were awardable or
not; and becaufe it is forbidden that none
be pained before judgment, the law requi-
reth, that none be put amongft vermine, or
in any horrible nor dangerous' place, nor
into any other pain; but it is lawful, for
_gaolers to fctter thofe they doubt, foast
etters weigh no more than 12 ounces; and
to enable the keeping of thofe in the gaol
who are violent, outragious, or da other
_.trefpafs thcrq :

..

CHAP L

- Ssc'r. xo.,

Of pmple bazla&le in. appeals

SOME appeals of mortal offences, al-
though they are not bailable by law,
" neverth¢-



w4 - Of the appeal of majefly.
neverthelefs they are fuffered to be bailed
when they are brought ‘into the gaol; as
namely, the appeals of murder, robbery,"
burglary, larceny, or out of prifon, where
it is found that they ate wrongfully appeal-
ed, and for fuch cafe was the writ de odso &
atia invented. - ' :
\ Thofe who are condemned to have corpo- -
_ ral punithment are not to be bailed; but
it is otherwife of thofe who are imprifoned
for a fine, or any other pecuniary penalty or
punithment. ~ ,

o\

.. . CH-AP I
Woea . SB@T. FI.
. Of the apgeal of majefly.
£\F the crimes of majefty, nor of falfify-

ing, nor of any thing which concern-
eth the king’smight, there lieth ho appeal,
~but actions or indiétments.

‘For flanders of fodomy, our ancient fa-
thers would never agree thus for the fcandals
of fo doing, that any one fhould bring ac-
tions by way of accufation, nor inditments,
nor would. ever affent that they fhould be

“heard of in regard of the abominablenefs of
the fin; but they ordained, that fuch no-
torious finners fhould be forthwith judged,
and judgments framed againft them.

Of the imagining of the king’s death,
of other kind of oHfences of majefty agai
an carthly king, there were accufations l;ut

or



| Hypeal of falffying. 4
for indi€tments ¢ for every true fubje® was
with it expedition co‘thew the fume:to the
king, 1o that he-be not taken'or feifed up- -
on- by bis'lohg fay, or by grows'delay, in
it cafis the wocafations are to:be received;
sind ivfoll partismont lev the accufer by him-
I, :0r by ‘s ferjeant’ do it,'uceording as i
iwiis done in this caf¢ in the time of king £d-
mond in thefe words. - o
:7.i Recelyw- hieve (i againft Walligror, That
at fxch a day; in fuch a year of'the reign of
ich-a king, intd fuch a-place came the faid
Willggres to this Rovelyw, and: found him to
e ineounfel, and in afiftance with Arbeling
" Turkille, Baliord and others, £o arrelt, orto

make prifoner, or to kill our lord king E4-

mond, and to do the fame they were fworn |

to keep counfel, and to commit this felony
according to their power.

'CHAP I
S.EYCT"IZ.

~ Appeal of fé!ﬁ[ying.

THIS offence is not openly done, itis feen
by a falfe writ, or falfc money found
jn one’s poffeflion, and although that three

perfons are necefgry in judgment in this
i oafey :peverthetefs it is ordained, -that the
poffefor of il things be by. the judge ex
.gffcio driven to anfwer to the title of their
pofleflion thereof, which is not fo in all czﬁ:z

- 41 .



76 of. apﬁmls of treafn.

Amd if there be-any: ope-whe ' Will; Age
:plcad tojudgment; then he is to be»msupned
‘to the gaokand-all his goads are to be feifed
into the, king’s banda, and: te be feif¢d upon
as in all; xcﬂlmnalﬁ&nowbmught byappeals
or ihdikipents ; alo in venal aQiong fuch
-contumacers ufed to, be: oopdemned.- for not
-pleading, as by their plcading and lawful
attainder.

;..i Bnd'if: any ong faith vha: hﬁ cama u;the
‘money . lawfilly, and: doth; pot know.: by
* whom, noc.none oﬂ"embcmfdves agginft him
to préve the affismative-of she aGion; then
-it belongeth to the poffefibr, of 'the: mouey ®
rprove the afirmative of -his-epfwers: 1 v
+And if any-one fajth,:that it-came to. him
from 2 man. eertainy Jes. it be as aftcrl\m
w(lsfald. R | VB N A T LR Ll

B -
v, 3

"
S

"CH AP IL )

S E‘ cT. 1 3
of ap;eals of treaj&n

’I‘Reafon is fet forth in appcals in thns
mdriner according 4s it'is found’ in’the
!olls in the time of king Alfred. - :
Bardyif here doth appeal Dirling there for
vthat, that in as much-as ‘this fame-Dirkisg
was' the ally :of the -fate Bardulf, the-faid -
Dfrlmg came’ fuch a day o(" thc year, @c

T .‘:’



Of appeals of “treafin 97..

and-during the ailiance:tavithed ‘the wife of
¢he: fame : Barduif, or-counterfeited his feal 3
otf.did him fome other mifchief.- Or thus;
Hakesifan, father, or; vsher. parent, or lord, or
ally, chis Dirling killed; or thus, remained
in aid, and in counfél with Daffray, the ad-
verfary >of this Bardulf; in fpeech which

souched the lufsof his Life, or members, or
- of hisearthly honour ; orthus, difcovered his
counfel: orrdtis confeflion 3 or thus, whereas
ke ought ‘torhaweiza lawful inrolment: ac-
cording: to Jalw iof fach -a plea, .the- fame
Dirling fallly incolled the fame to his difin-
hersifon, oc otherwife. to his damage; or
thus,’ whereas:he was his attorney in fuch a2

-plea, before fuch-judges to gain or lofe, and

* -fhould have done him right, he.loft. by his

default, or by his folly, negligence or collu-
fion, or reftored the thing in demand, or
did him fuch hurt.  Or thus,” whereas he
fhould have excufed him,-or eflfoined him
fuch a day, &¢. he fuffered him to lofe the
poffeffion, or {uch other thing through his
default; or thus, whereas he ought to have
sruly fpoken for him in fuch-a csfe, the faid
Dirling did ill advife him, or fpeak againft
-him in fuch a point; and afterwards- thus,
this treafon did the faid Dirling felonioufly
as a felon, and traitoroufly as a_traitor, and
“if he ‘will deny it, Bardulf is ready:to prove
- it upon him- by his body; ‘or as'a may-
~ hemed man, or'a woman, or a clerk oughe
1o prove. S e

R " E And



*8  Of appeals of treafui,

. And shhough thst advice be.gvbon. te
fome, that it belongeth not to the pm‘&‘io
fhew the proof of his aftion, .until it be-des
nied of the adverfe party.to hafien right, ne-
verthelefs fuch ufage is fuffered, as in this
cafe following, others it is;-as, if any
fheriff or other, take one to be bail or furety
for another, and he denieth 'it, it  behoveth
the plaintiff to fay that he wrongfully deniesh
it, andtherefore wrongfully; for in fuck 2
year, fuch a day, and before fuch a one, of
his own will he became ‘pledge for fuch a
one, and the plaintiff to haften his bufinefs
fuffered to fhew the fame in his declaration,
~ and if he denieth it, &9¢. the anfwer of the
adverfe party is fuffered to be taken, and af-
scrwards he is to go to proof by his repli-

CHAP IL
SEcT. 14;

Of appeal of burning.
HE appeals of burning are in this maa-
ner’; Cedde here appealeth Hardixg there
-(which he fir-names) for that, that whereas
-this fame Cedde had one houfe, or divers} or
a ftack of carn, or of hay, or a mill, or other
- panner of goods in fuch a place ;- or thus,
- wheréas Wetad, tather or mother of this Cedde
was in fuch a place fuch a day, &c. the fame
Harding came thither, and put fire inltxo t}:lc
oufe,
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Of the appeal of murder. '79
houfe, and. burnt the. faid Aetad therein
whereof he-died ; ‘and this felony the faic;
Harding didffelpniou[{y. o

CHAP IL
Secr. 15

of tbeéppeél of ;::urder:\ .

| OFthc offence of rhurder,s the appeals

are fuchy Kwotting here appealeth Car-
%ng thus; that where Cady, father, brother, -
fon or unole of this Krotting was in God’s
pesce and the king’s, /. in fuch a place,
the fame Carking came thither, and the fame
day and year, &r. with-a fword, . ar other
kind of weapon run him through the body,

.+ gave him fuch a wound, in fuch a part of
. bis body whereof he died; this. murder he

did upon malice forethought felonioufly,
&¢c. or thus, with a hatchet, or with a ftone,
or a ftaff ftruck the faid Cady upon the head,
or elfewhere, of which ftroke he died fuch a

~ day, at fuch a place, &¢. or thus, that where

the fame Cgdy was hurt, in fuch a part of
his body, of a curable wound; or had
fuch a ficknefs, or curable difeafe, and put
himfelf to curing of this Carling, who faid
he was a phyfician; the faid Carking came,
and took upon him the recovery of the faid
Cady, who by his folly, negligence, €¢. fe-
loniaufly killed him ; or thus, fo lougl dc&

‘  layed



80  Of ke apped] of murder:
layed ‘his deliverance, whereby:he Kkilled -
him; or thus, hung him, or felonioufly
killed him, or falfly judged Regicald who'
firtt actainted the 12 jurors, witnefles, who
wrongfully hanged Gordian her hufband by
2 4 jurors, who afterwards by feveral appeals
hanged the firft 12 jurors; or thus, pained
him fo much to make him confefs, and to
be an approver, that he falfly acknowledged
himfelf to have offended, and made him to
appeal innocents of crime, fo that it lay not
in Carling that the fame Knotting was notad-
judged to death; or thus, whereas the faid
Kuotting lay mayhemed upon his bed, and
was reckoned fo young, or fo old, or fo
fick that he could not go, the faid Carling;
came and carried the faid Knotting from fué\
a place, fuch a day, &Jc. .to fuch a water,
ditch, marle-pit or defert, and therein threw
him, and fo left him without help .or fufte-
nance, {o as he did as much as lay.in him,
that he was not there dead of famine; this
mifchance he did unto. him felonioufly, as a
felon, &e. - S

CHAP I
S SECT. 16,
./‘!-ppeals' cj" robbery and lar’*cem". :
THE apﬁeals of :robbery ére thefe-; Of :

. mond .here appealeth Saxemond there,
. that



Of the appeal of burglary. 8% -
that whereas this Ofmond had a horfe of fuch
a price, the faid Saxemond came fuch a day
and robbed him of his horfe, €. or of fuch
a garment of fuch a price felonioufly, or of
_two oxen of fuch a price, or other kind of
a price, &c. he received the
ftolen, or was aiding, or con-
1to. ,
5: Armelwalde here appealeth
- that whereas he had fuch
, Es’c he fclomouﬂy, and as -
iem away. )
ons meet two rights, the ri ht '
n, as of the thing rob
< ftoken out of his pofleflion who had no nght
in the property, as of things taken from the
- bailee or leflee ; and the right of the proper-
zeas itis of a thing ftolen or rebbed out of
pofleflion of hun who hath the property
in thc thing.

CHAP IL

~SecT. 17.

Of the appeal of burglary.

F- burglary are thefe appeals; Athal
O here % pealeth Colgrumerc s tha{
- whereas the faxd Arbalf was in fuch a place
in peace, &c. thither came the faid Colgrusm,
. and thh force and arms.affaulted his houfe,
and in fuch a'part brakeiit,  or did fuch Iike
other vxolencc felonioufly,
' H AP
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CHAP I
| SecT. 18,
'Of the appeal of .im;rifanment.-

OF the appeal of imprionment thus;
\_J Dariing here appealeth Wiloc there;
For ‘that whereas the faid Duarling, 8c. the
“faid Wiloc came and arrefted - the faid Dar-
ling, and brought him to fuch a place, or at
fuch :aday, and ‘put him into the ftocks; or
inirons, or in other pain, or inclofure, from
-fuch @"day until fuch a day, & or thus,
_‘contrary to fufficient bail offered by him, in
_a cafe bailable detained him, or after judg-
ment given for his deliverance froin: fuch
.a day to fuch a day, this felony hedid felo-
nioufly, &¢. . -

CH AP I
SecT. 19

. . Of appeals of maybem.

A.P’P,EALS.pf’r‘na;?h'em are thefe; Um-
A bred here appealeth Maimawood thete;
_for that whereas _the faid Umbred, &c. the
" fame Maimawood came and made an'affault
" upon him of fore-thought malice, and arm-
ed-in fuch a manner, cut off the foot, or'the

" hand of thé faid Umbred, or with “fuch a
o ) 3 ftaff



Of ¢he
Ff fruck:
pierced the.
ftruck out
mayhemed .
nioufly, &e..

'CHAP IL
SEcT. 20.

- .Qf the appeal of spounding "}

OF woundtng are thefdappeals ; - Bary-

ings here ‘appealeth Okf there; that
whereas the faid Barnings, &c. the faid Okf
thh fuch a weapon ftruck him, and wound-
ed hinyin‘fuch a ‘parc of his body, whigh
’WOu d contained fo much in’ length, fo much
.in breddth; and fo -much in depth and this
\vound he gave inm felomoaﬂy -

| ARre £ amme —

c H A P, .Cn*

SEc'r ‘21

: Appeal af rape
N ap eal of rape is in thl; mannet ;
- oroug,b hete appealeth
K th ¢ ; for that whereas the fald arzi b,
&c “the faid Atheling came, and thh foréc
caft;her-down, and in defpite of her, feloni-
,opﬂy vithed her; and becaufe that e ly_g?' ‘

‘rapey ed not to be holdcn for a morta
G2 fcnce,



§4 o Of ‘offences real, at the
Fﬁri;c, no appeal wis thereof, if thereifl fhé

“did riot fay, and took away her virginity. -

M

"CHAP H
SecrT. éz.
Of offences ;'e'.a_l,—:'z; the king's fuit,
THERE are. many w!;o feek not abfo-

~ lution, notwithftanding -they have
“offéhded againft the king mortally § and

therefore. becaufe the king is bound ex officio -

Q_cgn_}psl_m:mgwm'the King ufed

“every {even years to go through all fhires in
 His realmy, :to tnake enquiry according as be-
1 fore 1 faid; further, 1n aid of fuch Eyres
‘wére coroners; (keriffs tutns, views of frank-
pledges and other enquefts t0 erquire of
thofe offenders as is faid.

But becaufe fome are wrongfully flander-
ed, king Heary 1. ordained, that none fhould
be arrefted’ hor imprifoned for flander of
mortal offence, before. he were thereof in-
dicted by the oaths of honeft men, before
thofe who had authority to take fuch indi&-
_ments, and then they were firft to be feifed

- upon by their bodies, and goods, as in gp-

“"peals, and to be kept in prifon till they

- .cleared them of the infamy before the king
“or his juftices,” . - T . T

Of the crime of majefty in nokind was

.any indi&ment but of herefy or Romery,

LT - whereof



- king's fuit, - 8s.
whereof if any were indi@ed ‘and brought
to judgment, let there be an indi@ment for
the king by fome of his péople iff this'man-
ner, according to that which-is four(dﬁgt’ 4
rolls of ancientkings. .. =~ .07
"1 fay. Sebourge there is defamed by gded
people of the fin of herefy, becaufe that te
of evil art, and belief gorbidd;r’x, -and by.
charms -and ‘enchantments he took from:
Bn;gbtéﬁ by namie, {5c. the Hower of his ale,’
whereby he loft the fal¢ thefeof, “fo thac
judgment be not given of lefs' than three
perfons; or thus, Molling who is there des’
famed by good people, that fuch a day he
denied his baptifm, and caufed himfelf to’
be circumcifed,- and-became 4 Jew, ora Say’
racen, or offered or facrificed to Mabomes’
in contempt of God, to the damnation of -his-
foul ; ancr this offence he did felonioufly,
&c. and fo in every like cafe for the king;
and if he will deny it I am ready to prove
it upon him for the king, as to-the king it
belongeth to dojs, that is to fay, accarding
as.an iafant within age. - . . .,
Of falfifying thus; [ fay for the king, thac.
Mimunde there is defamed, {J¢c. for that _he
fuch 3 day, &¢. fallified the king’s feal, or
his money,- in fuch a kind, or fuch, &e. -
Of snefpafles indictments now ceafg ;. of.
purnings thus, [.fay, (¢, that Seabright there
s defamed, Ge. for that at fuch a day, &,
he fet a fire- fuch a houfe or goods, &

G3 O Qf
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A e s
86  Qffences perfonal, at the _
- Of myder this, I fay, &40, thcflck s 4

‘uch 3, weapon firuck Jpgki in foch &
£ s body, by which fhroke he fs &ill
c. s e
= degrees of acceffaties afé to'be fewid
he principals according to their HgHr.
larceny in this manner ; 1 fay, that G
ere, €9¢. robbed fuch,a marfktiown, or
wn. of his Forfe, or of other-kind of -
¢, 0f felorioufly ftole, of Way tor-
3 to" the offence of fuich thieves Known,
unknown thieves by taking of thief-
vhich is a receipt of larceny, which he
gldv; took to fuffer fuch a one to pafs, or
),

-

it, or wrongfully' to procure hi$ par-

.“_{_ 3 f,rv.‘: [ T PR R R RS DR T
R e ™ .
A O HAP 1.
. ... SEcTt.23.
. : Of -affennces perfonal.at. the kingls fuit. -
A~ Peefonal -offence is divided dnto: tlo-
L branches, whereof the-one extendeth:
to perfons, dfid the dther to goods.'l: "
> The venial offence which extends to per~
fons §s-dividable 'into 'gteat offencks; and.
fmall offences 3 and although the king have
conufarice of all offéncesyet he refgrvethdn.
- 1y the ordéring of all grofs offencts-to hiths
felfy and the contifance of:the lefler he leaves
to all thofe men. who have courts within their
demefnes ; and upon this divifion of offences
hath the king eftablifbed the peace, fo as fuch
lords and bailiffs have the ordering of the
peace for fmall offcpces. . ... The




king’s fuit. - &
¢ 'The venial offences perfon
Jury when qne telleth a lig a
and perjury. of his officers, the
not declared felonioufly, a:
- mayhem, wounding, batt
thewed without appeals, al
sreafuse found, diffeifin, re-d
. nmy athers ;. the declarasions
fences, venjals, infamatorie:
clired at the king’s fuit in
. Iay for aur lard the kiny
is perjuted,.and lieth againfl
whereas the faid 7. was the ki
and was fwarn that he thoul
ny right, nor remedial writ
the faid 7. fuch a day, &
fuch a- ene a writ of attaint, or other reme-
dial writ, and would not grant it him for lefs
than half a mark, {5¢c. or thus, whereas he
was one of his judges affigned, and was fworn
to do juftice, &F¢. he in this manner, in fuch
a court gave judgment, or awarded againft
fuch a party, or releafed fuch a party, or u-
furped fuch jurifdi®tion upon the king; or
made himfelf judge, coroner, or fheriff,
bailiff, or other minifter of the king’s, with-
out warrant; or thus, whereas he was chan-
cellor of the Exchequer, &¢. he forbad to
- give an acquittance of fo much as fuch a one
had paid of the king’s debt under the Ex-
chequer feal, or delayed to give an acquitcance
from fuch a day till fuch a day, and would
not give an acquittance wnlefs he bought
G 4 i



L 4 Of -venial trefpaffes,

.1t for fo much ; or thus, for that he holdeth
plea againft the king forbidding, or in pre-’
Judice of the king -and his crown, and the
tather feeing it belongeth not to any ecclefi-
aftical judge to held fecGlar pleas, but only
of teftamentary and of matrimony ; or thus,
ke difturbed the giving of judgment, or fur-
¢élafed fo to do juftice by negligence, or by
his confent.

In this manner- are the prefentments to be
~made at the king’s fuit, of perfonal wrongs
of all his minifters great and fmall ; and al-
fo againtt all others not his minifters, of all
wrongs done to the king by thofe who have
fworn fealty to him. .

CHAP IL
" SECT. 24.
Of wenial tﬁ?ﬁ?’aﬂi’:, and ;er/bﬂa) Suits,

O thofe who have caufe of ation, and

& will not purfue revenge according to
their rights, by aions o% trefpafs to res
cover damages for the trefpaffes; nevers
thelefs ye are to diftinguith where the trefz
pafs is done to the perfon of a man, and
where to his goods. :
And if to a man’s perfon, every one may
have an aftion to whom the trefpafs is
' done,



and perfompl. fuiss. %9
done, except thofe who can majntain no ac-
tion without their guardians. v

And if to the goods, then ye are to diftin-
guith whether to his proper goods, or to the
goods which he hath wih others in common.

And if to the proper goods, then to dif-

- tinguifly if proper to a man, or belonging to
another thing, as to the crown, or to any,
church. : .

If to.a man, then to diftinguith if to a
man free of himftlf, or to a man who is in
. And if to a man free of himfelf he hath
feveral actions, and if proper to any other
in ward, the altion belongeth to the guar-
dian.

If to a man in ward, the action belongeth
to the guardian, or to the next of kin, pas
rent, affine or ally of his name, to the ufe of
him who is in ward. : :

Of goods which are in common no feve-
ral a&ion lieth, and therefore of goods which
belong to men of religiod the action be-
longeth to the fovereign of the houfe, in his
name for him and his covent, or in his own
name, and the name of him who is in hiscu-
ftody, if the attion be an action perfonal,
wvenial. ‘ . . ©

And there is a difference betwixt a&ions
which are to caufe death, and pardonable
ations, for as much as to mortal actions the
fitic is to be brought firft againft the princi-
pals, and a‘terwards againft the acceffaries
and in venial aficns of perfonal trcfpaffe’i],

a
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afl ougght to be: comprehendét in the phine
in common, the principals, the commanders,
the confpirators, and the acceffaries, for as
fnuch a$ 2 man fhall not recover feveral da-
mages by feveral plaints thereof';- neverthe-
lefs none of the acceffaries is'to'plead to the
attion before the: principal hath pleaded, or
b& condemnéd for his'contéempt.. -
Perfonal trefpaffes ufed, to be heatd and
detérmined-in infertour ‘courts of ‘lords of
fees, and thén' the offendets “wére attachable
by their bodies, and they ufed to keep them
and bring them to judgment, if they were
not bailed, without offending the law.
" ‘The remedial- wiit-of trefpafs requireth
bail to them, which whofoever could not
find was to°rematrr in cuftody without his
keeper, ‘becaufe they were bound to acquit
* their-pledgess- - ‘ -
And it any neverthelefs become pledges
of their'own will in fuch'cafes, they are to be
taken; but jf they are théfeby endamaged
by ron-fuit of #f€ party, "fhcyyﬁad no reco-
very againft the principal furety ; a purfu-
ing may be in divers manners, fometimes by
pledges, as it is of thofe who can find them;
fometimes by trufting them, as it is in cafe
of foreigners and poor, who have not abil-
ity to find pledges; and fometimes by the
bodies of the plaintiffs, as it 'is of appellees,
‘who have no other fureties but the four
‘walls of the prifon. .

L. .. And
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sofmth for the dirdnefs wiich 1v Ufedkdo be-
done to the bodies of édfenders ‘intperfpnab:
offences, or-vemal, king Hemry i:fttg;'méd,
thmt: cfley: ikould arrelt ;them: St by whein -
badiesy umitil shey juftify thermdelves-by Bail,
aud if they be not. found, and if they do’
not difchasge. their bail, they are thén w be
diftrained by their tands to the valee of v
demand,; and “if ‘they then make defauie;-
their-kahds are to be delivéred over ro che!
phintdfs, until:they: have made fatitfaction:
by a reafonable extent, if before they have
not acquitted themfelves by law. . - -
- 'Of. pledges, notethat thofe are pledges
for purfuing who the plaints affirm, and-
thofe are pledges who teprieve any other
thing befides the body of a man, for they
ate not properly pledges, but main-prifors,
becaufe they fuppofe that thofe plevifables
are delivered to them by bail for the body.
- The ordimary declaration of venial plaints
begins in thisform ; I fhew unto you who
am here, that £, who is' fhere, wrongfully
delayed his aétion, by a falfe effoin which he -
catt fuch a day, in fuch a place, &e. to the
great damage of the plaintiff, .
- And of trefpafles done aghin(t. the king’s.
pedce 1t is eafy to- thew,: and of wrefpafies
doneagairft tords or bdiliffs, and-in hacréds
of. sheife. plamnts,’ king. Herry 1. ordained,
that audience were fordidden to plaintiffs in
‘v-nial attions, and that none was bounden
. T to
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to anfwer fuch 'a&®ions, if they had not prey
- {ént proof of a lawful fuit. o
And there is fuch-a difference between a
eriminal ation in pleading and a venial, that
if'a ferjeant put thefe words, fcil. (feloniouf-
ly as a felon, &¢.) in declarations of venial
aétions, the declarations are vitiousand abate-
- able, becaufe that.no judge hath pawer by a
venial plaint to determine felony ; and in the
fame manner is the count vitious and abate--
able, where the count is upon the right of
property, and upon the plea of pofieffion,
Et ¢ contra, and there are fome ations
wherein no declaration or count; as in
diffeifin, re-diffeifin, certifications of affize,"
falfe judgments and attaints. :

. —

"CH AP IL

SECT. 25

Ofaj]ize of novel diffeifin, and re-diffeifin.

vAMongﬁ: other perfonal trefpafles, it is
not to be forgottert to make mention
of diffeifin, of which it is needful firft to fee
to the tisle, why it is called affife of mevel,
diffeifin. '
An affize in one cafe is nothing elfe but,

a ceflion of the jyftice, in another cafe it
is

%y

(
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' js &n ordinance of certairity, where nothing

could be more or lefs than right, for the
greatfevils which are ufed to be procured in

‘witneffing, and the great delays which were

in the examimatlons, exceptions and attefta-

' tions, Randolpbus de Glanvile ordained this

certain affize, that recognitions fhould be

“fworn by 12 jurors of the next neighbours,
and fo this eftablithment was called affize.

In the third cafe affize is taken properly for
‘an a&ion in four manner of pleas pofieffories;
' - ( Novel diffeifin.
Sl  Mortd ancefior.
" ) Darrein prefentment.
Furis utrum. :
.- But fiich affize are cilled pesi¢ affizes, to.
_make a difference from grand affizes, for the

.law.iconcerning fees is grounded upon two

rights, of poffeffion, and property. ,
And .as the grand affize ferveth to the
right of property, fo the peti affize ferveth
to the right of poffeflion, and becaufe fuch
petit affizes are to be taken of the counties

_ “where the fees are, by the fatute of king

'Edward called fuch aions, affizes, either
for the general ceffion of the juftices, and of
others, or from the proper names of fuch as-
.tions. : v oL
It is called novel, to put a difference
.fromi thofe which are ancient, for: ancjent-
ly kings ufed to go over the fhires so en-
quire; hear,” and determine offences, and
0 redrefs the wrongs there, and that whigh' .
was
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was siet bm&f?bz in-fuch Byres of perfonil
trefpafles hefore remained to the judg-
ment of God alone; -and afterwards by rea- .
fon of the multifude of - offences, and .that
kings could not.do 2t} by.themfelves, there-
Hore they fent their . commiffaries .who now
-are -called ‘juttices in:Eyre; who have not
power to decree and determine a perfonal
-offence, ’but for a thingbrought and not de-
termined in the lat Eyre; then for as much
as the -dwlleifin,, or the perfonadl aflion .was
brought before the Eyre, the aftion or dif-
feifin was ancient; but if .the' diffeilin be
done fince ¢he laft Eyre, ;then jt is a novel
diffeifin. .

Difleifin is-a perfonal trefpafs,of 2 wrong-
“ful putting -one out .of -pofleflion, it is faid
wrongful, to.put a difference from righsful,

which is no-offence ; -as if I take from. my
wife,-or my villdin, . or from-another. who is
ny ward, that which is my own; or if you
-take fromme that which is minel take itfrom
-you again, 1-do not offerd ; for I am wat-
‘ranted fo-to do by the law of nature, fering
this ufage is-common to men, beafts, fifhes,
ifowls, and other earthly creatures, but I can-
“not-do fo afterward ; -for-if I take fromyou
forcibly any thing whereof you have had
Sthie peaceablé -pofieflion, I do diffeife -you,
--@hdl 'do wrong to the king, when F:dif-
féife’litm ‘of His right, or ufe.force whereil
-‘-,'opghholulfé’ judgment. - .On the other fide,
“¢hac-which4s taken frog me by .theﬁgh:jful
[ Judg-
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arary, is nof taken wropgfully fromme, .
, W’ron;?s here taken as well for deforce-
‘ment or difturbancg, as for eje&ion. o

... Deforcement, as if another enteceth intp
-Znother’s. tenement, when the rightful ow-

.ner.is atthe markes, or.elfewhere, and at his
_returp cannot enter therein, but is kept.ous,

and hindred fotodo. .,
- Difturbance is, -as if one difturb .me
wrongfully to ufe my feifin which I have
-peaceably had ; and, the fame may be done
Shree ways. . - . - -
.. 1.As when ong driveth away a diftrefs,
fo that,I.cannot diftrain in the tenement lia--
ble'to-my.diftrefs, whereof I have had fei-
fin before. . . ;
2. Another:is where pne dath replevy his
?:l’crcfs by the (heriff, or the hundred wropg-
N 3y As -if .one diftrain me fo outragioufly
-that ] cannot manyre, plow, or ufe my land
duly ; in which cafe it. maketh one an out-
" ragious diftrainer to diffeife, or for to eject
.the tenent ;s if any. one eje®t me out of
‘my tenement, whereof I have had peaceable
pofieflion by difcent.of inheritance, or other
lawful title to the pofielion. '
_Note that all right is in two kinds, either
in right of pofieffion, or in right.of proper-
.1y, ‘and - therefore the right of property is.
Rot fo determinable by, this affize, as is the
known poffeffion, or as that which altoge-
-ther favoureth of a poffeflory right. :
The
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"The remedy of difleifins hold not of
moveable goods, nor of any thing which
‘falleth not into inheritance, as land, te-
nement, rent, advow{oh of a church, and’
a houte of religion, franchifes, and the ap-
purtenances, and fuch other riglits, whether
they are holden perpetually in fee, or for
term of life, or years, according to the eon-
tract, as well as the land mortgaged to fuch
a one and his heirs, until fo much be paid
to fuch a tenant or his heirs.

Ejection of a term of  years falleth into
the affize, which fometimes cometh by leafe,
or bailment, or loan, and fometimes by
right of wardthip by the nonage of forie
heir, and to the recoverer it belongeth to
hold them according to the contracts.
. Villanage in fomecafe falleth into this aflize;

“as to free-tenants who are ejetted or dif-
turbed to continue their feifin of lawful pre-
Afentments, and whereof a bargain is made
betwixt any donor and any purchafer, and
“although that the purchafer cannot prefent
living the clerk of the donor inftituted into
the church; the title neverthelefs of com
tracts barreth not altogether the donee, fo
* that afterwards he cannot prefent againft the
form of the cortra&, and if he do the do-
nor falleth into this affize, and the bifhop
who gave the inftitution to him whg is not
prefented, by him to whom the right of
prefentation doth belong in his own name.

Into
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1ckito, this alGige alfo, fall donofs and pur.
; éhafets, who make vicious tontradts of lands
.agd poffé Hofis, as.alfo it i3 of guardians,
dnd" of ‘Farmers who léafe ‘their lands f?r‘
Qer time than their term endureth, in
:;l}l%ggeﬁxhclqrd of the fee, or of him
. o;%.!;bé, reverfion belongeth, as'it is.of
Ahole leflors who have fee-tail. = =
.. $n the other fide fall into offence thofe
nthe king’s officers, and others who diffeife 4

man; or a corporatioh of their franchifes,
Q'E‘Fr;of they havethe inheritance by lawful

ohitle, if not through the default, abufe of
M?fﬁﬁmce of ‘thofe, or of their bailiffs, to

whom tﬁe'fi'ancl;ifcs belong:
- Jato: this offence alfo fall all attornies,
Yeho yield up the inheritance, or freehold of
q;hg: lents in judgment, and the juftices al-
q.5ha yield to them; and the tenants alfo,
-Igr,ir, behoveth not attornies to lofe their
.clients_rights, but it behoveth them to de-
‘,Z't;nd,,‘ gm all a rightful judgment be gi-
,ven. .

. Into this offence fall all thofe who com-
, mit any. waffe, exile or deftruction in lands,
.As,that, which is not juftifiable by law, as
;thofe who affign over linds to others, where
in the feoffments to themfelves, or their an-
_ceftors there is mentioned but of heirs only,
.and. that may be two ways, viz."to heirs
, general, or to fpecial heirs, named as in fee-
tail, or not named, as in frank-marriages.

H This
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“This a&ion all perfons may bnng, men,
women, clerks and laymen, infants and
others of what condition foever they be who :
~are not forbidden by the law.

It is forbidden to villains to bnng thns
altion without their lard, for ‘as much as
they are in the cuftody of their lords, in the
fame manner to feme coverts, and to others
who are in ward, and to thofe who were
pever tenants. in thelr own names, but in
the name of the lord.

The law alfo denieth the fuit to thofe
who have withdrawn ‘ themfclves from the
fame acion in judgment, or have rcleafcd
or quit-claimed their right,

And note, that retrabere, & ﬁd} trabere is
not all one, retrabere doth acquit a man from
thofe things which are in his writ, or in his
alijon ; but neither the one nor the other
can utterly bar him, if he do not openly de-
clare the fame; but fubtrabere withdraw his
altion, every plaintiff may do cither by him-
felf or his attorney, whether he be prefent.in
court or abfent, and altho’ it be that one will
not purfue his altion, yet he doth not fo bar
himfelf, nor withdraw himfelf, but that he
may have a new wnt, and a new plaint, if
he do not openly in judgment fay, that he
withdraweth his a&tion ; thefe remedies hold
againft a diffeifor, and where there are ma-
ny, againft all thofe who appear in the forcc,
or tn the aid.

CHAP
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Of difireffes..
" NY attion rightfully grounded upon a
A perfonal trefpafs, accrueth to é)coplc _
wrongfully diftrained, which is called a di-
ftrefs ; and becaufe that none can cover his
robbery or his larceny by diftrefs, it is firft
to be known what is the divifion of di-
ftrefles. o e
- 2 Who may diftrain. , ‘
- 3 When, and of what things a repleve
A repleve is nothing elfe but a reafonable
diftrefs.
A reafonable diftrefs is to the value of
the thing in demand without any other fault,
for no outragious diftrefs is termed lawful.
There are two manner of diftreffes,” a
dead diftrefs, as of corn, wine, and other fuch
chattels 3 and a live diftrefs, as of a man, a
beaft, and of_fuch like things. .
No man can diftrain, who is not warranted
~ fo te do by law, or by fome other fpecial
. deed. L ‘ .
,} By the law, as for damage feafance,
- and for debts and contralts of foreigners;
for foreigners are diftrainable by their move-
able goods, and fummonable becaufe they
PR H 2 are.

vy

N <
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are not free.tenants in the places where they
are diftrained; and for (as wel) a debt re-
covered as any other, and fo for amerce-
ments of damages, and arrearages of ac-
compt, or other thing, .
2 By deed, as if you grant me any annu-
. ity, and do grant me to diftrain in the lands
. for the arrearages of the fame, or other fer-
_vice,' and 'bind your pofleflions which are
“not of my fee in whofe hands foever thty
" come to adiftrefs. oot
" When'and what things a man may difiriin.
A man’may diftrain cattle or othier thihgs
fo foon as he finds them damage feafant, and
- not the day after, and after the time of pay-
mernt, and not before,” and not every ‘day ;
- and inthe njght a man may not diftrain, But
‘only in the day time, but for‘damagg fea-
, fant; for before fun rifing, or after'i%mifet,
'no man may diftrain but ‘for damage fea-
fant, where 2 man may diftraid in places, or
. lands withip the fee, liable to diftrefs and
not clfewhere. =~ N
' Of what goods & diffrefs may be. -

Of all goods which the law forbiddeth
not ; the law forbids that a man fhall not
diftrain within the view, where he mayhave a
fufficient diftrefs in'an open covenable place.
+ . A covenable dead diftrefs is not by ar-
mour or veffels, by robes or jewels, by wri-

. tings if there be found another diftrefs fuf-
ficient in itfelf.

_ A covenable live diftrefs is not to be of

fheep which art gelt, muttons, of dogs,

: birds,



There Vaiﬂev .I'\wo'/ci.tzd: of | leading of dijir@’qs.

.1 One when a man leads away a live di-
ftrefs again(t fufficient gages and plédges.
"2 Another, when one will not fuffér him-
felf to be diftrained lawfully, and the one
S H 3 and
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and the other are perfonal trefpaffes againft
" the peace.” -

And then if any be wrongfully diftrained,
'ye are to diftinguifh whether it be by thofe
‘who have power to diftrain or by others. -

- And if by others, then Heth an appeal of
sobbery, whereof Hailif gave a notable judg-
‘ment; and if by thofe who'may diftrain,
then they . ought to deliver thc diftrefs by
gages and pledges. ’

And if the diftrainer, and the plaintiff of
the diftrefs lead it away, then the conufance
thereof doth belong to the king’s court, and
fo there is remedy by a writ of rcplegxar:
facias. '

Neverthelefs, for the releafing of fuch di-
ftrefles, and for the haftening of the righe,
Randulf de Glanvile ordained, that fheriffs
and hundredors fhould take fureties to pur-
fue the plaints, and fhould deliver the di-
ftreffes, and fhould hear and detérmine the
plaints of tortious diftrefles, faving to .the
king the fuir, as to the leading, . "

Two things fall in thefe plaints; plaints
of taking, and of detamma, whcreof thcrc
are four degrees.

1 Where the taking is Juﬁnﬁable for
lawful, and the detaining alfo, as for a debt
due, or debt recovered.

2 Where both are wrongful (as) fuch as
3re dlfavowablc both in thc taklng and de-

;umng ]

3 Where
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. 3 Where the taking is lawful, as in da-
mage feafant,-and the detaining tortious, as
againft fufficient gages and pledges tendered.
4 Where the taking is tortious, as in a
pound, and the detaining lawful, as for a
debt confefled, and of no more have the or-
dinary judges conufance ; but in cafe where
the plea.begins by writ, conufance ought to
be made of the taking; of the detaining
lieth remedy by an affize of novel diffeifin.

. The taking and the detaining are fome-
times by parties known, and fometimes
by parties unknown, but although the per-
fons are known, neverthelefs the names of
the detainers ought to be known; and ac-
cording to that the avowant, or the plaingiff”
or his bailiff if he be not prefent, ought to
frame his declaration, and the plaint jointly
againft the perfons, and againft the detainers,
or feverally againft one of them, and if
againft them both, then thus; 4. wrong-
fully took, and caufed to be taken, by fuch
a-one known, or unknown, {F¢: and drove,
and carried away, &' and wrongfully doth
detain from him, & againft gages and
pledges, and is yet feifed thereof: or thus,
wrongfully detained from fuch aday till fuch
a day, that he delivered the fame to the
king’s bailiff to his damage, &¢c. for thefe
wards (and yet is thereof feifed) leaves it to
them, that they cannot have fight of the
diftrefs, and to thofe who detain the diltrefs
by avowry of property. : '

- H4y -~ CHAP
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Of contraéts. |
A contract is a f] eech. betwixe Qaftiefs',"
. that a thing which is not done be dohe’-
of which there are many Kinds, whéreot:
fomé are perpetual, as thofe of matrimony ;

others are temporary, as of bailments, and’
leafes ;" and one kind is mixt, as of éx-

changes, which fometimes are for a time, -

and fometimes for ever; and aqne Tpeci‘af’
kind is an obligation.” = - T o
" And becaufe the law doth not interried->
dle with every contract, we are to fee Who-
may contract, and of what things contraéts
may be; every one may make confracts
with all perfons who is not forbidden by
law. - o TR

" The law forbiddeth that none €ohtri@ -
with the enemies of the king of heaven, nor
with the enemies of their earthly king$ nor
with any mortal offenders, nor with thofe

ﬁhio are not of the chriftian faith, nor with
~outlaws, nor waives, nor with thofe who-

are known felons, nor excommunicated, nor
with any who are in ward, if not to the pro-
fic.of thofe who are in ward ; nor with deaf,
nor ideots, nor madmen, nor appcllcgs,’ nof

perfons indiéted of crime.

Of

-
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Of all things not forbxddcn 57 IEW
| THe 149 forBAdetk that @ rish do mbt
makd a dontrat’ of thé right- of andther,
akﬁbhbh he offend noty ‘the law ﬁﬂ‘bnds’
contrads of ufury, JMEIGM, Murting: of
the Body,- diﬁxﬂ‘rcmiﬁg, ancP o? othier df«

fENES o vites: B

Contra&s are fot bxdden whéh #He 1o tﬁe’
- dithagé of tRe party’ gainirig, by vice, by
forbx&dmg fixturé of offénce: -

Coiitraclé a¥¢ viciows ; 1 {owiétimes by
intetmhixtut€ '6f offence; 2 fomediiies by
ifitermixtute * of - ill- belief; 3 fofierimes
whén.they afe made aga‘in& thar whick-is
abfblutely forbidden ; 4 and fonietimes by
falfe fur pofition. * :

“Th tlgc firft cafe, as if 1 contra® wnth ,
you; that if I do not fuch a thirg, or
fuch a thing, that it fhall be lawful for

"ot dtiother to kil me, or to wound
thc, br impnlbn mé; or of ufury, that
yot thal} not demand of C. for 100/, 54,
or other thing, &¢.

- Ifh the fécond, as if 1 gwé or deliver; or’
lexV% a thing with you in hope that you
_ Wﬂl re-deliver the fame to mé again, and
you dethin this thing from ie; or if T

devife i in my, will, that you fhall Tell {fome
of my ‘tenérents’ to pay my debts, or to
do other things with the money, a and you
being my executor, keep this money far
gver to your own ufe, without doing of it;

T o
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or if 1 fell, change, deliver a leafe unto
you to have fo much of you at fuch a time,
and you keep from me that which you
promifed. : Tty

In the third cafe, as if I make any con-
tra& with thofe with whom it is not law-
ful, neverthelefs the contraét of matrimony
is not forbidden betwixt infants, although
it be ufed to be, but in cafe of difparage-
ments; for difparagement is an offence
which is greatly forbidden.

.. The fourth cafe, as of .chatters, or
other kinds of muniments; as it is of
charters, and feoffments made in the fei-
fin of the donors, and of charters of quit-
claim made out of the feifin of thofe who
have them; for no charter, no rent, nor.
gift remaineth good for ever, if the donor
be not feifed at the time of the contra&
of two rights, of the right of poffeffion,
and the right of property; and as a char-
ter fuppofing a gift to be made without
difference is void, fo is the quit-claim
of a thing whereof the maker of the deed
is .not in pofleffion. of the. thing quit-
claimed. .
. And as the charters in the cafes afore.
faid are nothing worth, fo alfo are:the war--
ranties, and whatfoever belongeth to fuch
eftates, which are without force by virtue of
fuch falfe fuppofition, - - . o X

On the other (ide, fuppofe that a fingle,
deed be falfe, which teftifieth the gift to be,
returned to the donor, or to his heirs, or in

~_ any
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any other manner of condition; for a ,?‘f'
is always fimple, and not of the fame affec-
tion of the giver as.to the right of the gift,
that the thiﬁ;given fhould remain to the
purchafer without hope of reverfiop.

- A fingle deed is a muniment without in-
denture, and therefor¢ the law ‘requireth,
that eferipts, teftimonials of contrats condi-
tional, fuppofing a reverfion be indented,
and chirographed. . o ,
- Contra&s are fuppofed falfe in taking ho-
mage in deceit of the law; asif I take your
homage for other fervice than for the
fervice iffuing out of the tenure de Haupert.

~ ... The law forbiddeth alfo, that-none let

nor take any land, nor fee, nor poffeffion,
nor term of years to eome:above the serm
of forty years, nor that any contradls be
imade in fee farm for ‘ever, nor for years,
rendering more. rent by the year than the
fourth part of the value; 'nor. that any
be endowed of advowfons, nor any aliena-
tion of .advowfons be. made out .of the
blood, if not in perpetuity, or-fee-fimples
- nor that’an advowfon be partable amopgft
parceners, but ‘that it remain entirely ta
the next heir of the anceftor, or that
there be any leafe for years left, or fees
tail thereof, for the advowion of a church
is fo much in the fpiritualty that there
can: be no alienation thereof, but in fee-
fimple. -

In
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3 Inrigfks oficontraéts of -bailment; induds
mmxﬁranohnﬁdxher goods andmonies; is i
lawful for every one.wifely to difpofe.ofi his
goodsto-whom he-will ;- and thecefors it. is
advifed that every oneshave: bailiffs;. or affiy
cers who lie conceiveth do welbundérftand the
manoreahdHif he be endamaped by, any fer»
vant, of- other hurt, that it be accopnied his
own , -feting he took nor Iufficient
furety o thcxr faithfulne(s and difcretion;
and ¢ comtra,. for dgain®y him 'who hath no-
shing the law giveth no.zecovery,’ nor other
vemnedy but revenge ; neverthelefs if theré
be any fuch bailifs who will not tender a
true account to hls lord, he is. chargeable
thereunto, by 'a writ of account, which is a
mixt a&ion if he have wherewith to juftify
himfelf ; and if-he Be not diftrainable, nor a
freetiolder, and deceiveth hislord, and will
not rendet an account for fuch dlfobednence, .
he fhall have the faid action perfonal mixt.

And according to the change of the na-
tures of the actions, the forms of the reme-
dial -writsiare changed. -

And  although that fuch for their con-
‘tempts are banithed for a'time, or for ever,
yet'is no man to be outlawed, or imprifoned,
for the fame; but if any be in arrearages to
his lord, ye are to diftinguith thereof if he -
‘have any thing, whereof fatisfattion may be
made by judgment, to the examplc of a
~debt recovered, or otherwife.

CHAP-V
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.:AN‘aﬁiQn of villdnage and niefty isa
-4\ mixt action, grounded upon a perfon-
al trefpafs:done to aqother, when a man pro-
fecutes a freeman to enflaye his blood. - -
.. *This action is g mixt action in fayour of
liberty, for very feldom will any one ‘depart
_from his. lord’s manor, if he claim not him-
{elf to be a freeman. L
... !This a&ion hath introdution, by fum-
. moms, ‘and attachments of the lands. .
. . A waive is nothing bug a villginefs, and
" notwithftanding:that according to the Jaw of
._pature all creatures ought to be free, never-
thelefs by conftitution, ahd by the deeds of
.~men, (ar¢) they and other creatures enflaved,
- asit is of beafts in-parks, filhgs in ponds,

AP S ..;."»'..,‘1 o ‘. N ';_/: P . ' e
Of willanage and nigfty..
\ ety

-and birds in-cages. o .
. ..“The villanage of man is a_fubjetion of
. fuch great antiquity, that by the- memory of
.man no free ftock can. be found thereof ;
which flavery according to fome is the curfe
: which Noabgave to Caanan the fon of Cham
« .his fon, apd to his iffue, and according to
_-others of the Philiftines, who became flaves
_ at the battle which was betwixt Dsvid and
the children of Ifrael of the one party, and
. Goliah the Philiftine on the other part.
. ’ And

2
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And as other creatures are kept in inclo-
fures, fo are villains kept to guard the pof-
feflions of their lords, and from thence are
faid regardants; and fo men are villains by

-the law of God, by the law of man, and by
the canon law. -

From Shem and Fapbet come_the gentile
chriftains, and from thofe from Cham,the
villains which the chriftians may give away,
or fell as they do other chattels, but not de-
vife by will, becaufe they are aftriers, who
are annexed to the frank-ténement, and of -
them there are many others. L

Thofe are villains who are begot of vil-
lains and niefs.in fervitude, whether born
in matrimony-or out of matrimony ; thofe
alfo are villams who are begotten of villaisis,
and born of free women in matrimony, and
thofe are villains who are begotten of a free-
man and .a nief, and born out of maui-
mony.

The other manner of villains are thofe
who are adftidged villains by a writ of #s-
tivo habendo, and their iffue after them.

Villains become free many ways; fome
by baptifm, as thofe Saracens who are taken
by chriftians, or bought and brought to
chriftianity by grace. ,

Some became free by the Pope, as it is of:
thofe villains who by bifhops are ordained
“into orders of deacon, and above; but not-
withftanding the fame a man fhall not lofe
his right thereby who will fue for them. o

' n



Of villanage and niefty 111

" On the other part villains become free-
men if their lords grant, or give unto them
any free eftate’ of inheritance to defcend to
their heirs; or if the lord take their ho-
mage for their land, .or if the lord eje&t -
~ :them out of their fees and give them fuf-
‘tenance; or if he put them™in' a common
prifen if it be not for crime. » .:. :

‘A woman after fhe is put in poffeflion by

“her lord, is never again to be challenged as
-a nief, notwithftanding fhe be fold.
- sAnd if the lord fuffer his villain to an- .
fwer in judgment without him in a per-
fonal a&ion, or to be a juror amongft free-
men, as a freeman knowingly, and without
- ~the lord’s claim; the villain hath this plea
-to the villanage if he return not of his'own
~actord, - . Coi -

" Alfo a villain becomes free through the
lord’s default in a writ of nativo babendo,
as by his non-fuit in the writ. : -
~ Alfo by proof of a free ftock, or to have .

“"been born of free parents. ; A
Alfo by the lord’s grantin court, and al-
fo 'by ‘prefcription;: .alfo by default of
-proof,” and alfo by the lord’s negligence,
as by the remaining of the villain with-
in a city, or upon the king’s demefnes for
~'a whole year; or if .wittingly he fuffer
* hisvillain to be a fuitor. in- another court,
or:-to be fworn in affize, or elfewhere
- amongft freemen; if avillain depart from
- bis lord claiming free-eftate, fo that he can-
’ not
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-pett feife - him: within -the maner.within the
ryear, orout of -his fee, snor.after- his 1 writ
of:.nativo babeud. hnougf::, it.belosgeth. to
-the dodd shat he-bririg 1again- that aQion
~wehichuds visdwcountiel, and: pleadable in .the
-gounty,: by ifummans: and. difksefles. of-hijs
Jends; ; for:the - law. requireth. that- ke do
right and ufe not: force. T
- The parties being brought to-.judgment
-in;;the: county-¢ourt, . and - the actjon beiog
declarediin, ‘the.defendant by wway of ex-
geption,.may plead that he is; friank,/1and
-becanfenthat 4 free ¢ftate;is of a higher.pa-
ture than villanage ; - therefore-becaufe -the
+fheniff hath not power tostryfa high a:plea
by the: writ of ustive bakendo, ,thofe:wrigs
nand fuch. pleasiare {ufpendable.till the co<
ming of the juftices in Eyre intb.thofe
.parts ;- but if the king comimiand motita the
~oontrary,  thefe. pleas arer:notgédjousnable
but from one.county court. torasother. -’
- Note that, all villains are,not flayes, for
flaves are faid regardant, nsibefore ;;: they
.ean purchafe nothing bue 6 the Jord’s ufe,
they know not in the:evening what#rvice
.they .fhall do.in-the meorning, . nor any
-«certainty . ‘of their fervices;  the lords may
- fetter, imprifon, beat or chaflife thofe .at
- their pleafures; faving to them their lives
-and> members, . thefe may inot fly; ‘or run
- from:their Jords. fo long as-they find -them
-wherewith to llive ; inor -is it lawful .for
- others :to. receive :them without their, lords
T confents.
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fodfent; thofe- can have no manner of
adtion: mm& any man without their lords,
bunin cafe of felony ;. and if thofe flaves
holddsnds of -their Jords, i¢ is intended thar
they hold them -from day to day at theis
fords will, and net by any certain fervices.

* Villaias -are tillers. of lands, dwcllmﬁ
, in .upland villages, for of will comet
villain, of borough Jurgefs, and of city
citizen s and of villains mention is made in
the great charter of libertigs, where it is
faid, that a villain be not fo grievoufly
amerced that his tillage be not faved w
him; but the fatute maketh no mention -
.of Javes, becaufe tbey have nothing of their
own to:lofe.
And of villains are these txllagcs called
v:llanages. :
--And note, that thofe who are free, and
quit of all fervitude, become fervile by
contraéls madc bctmxt the lords and the -
"hants..
- And there are. many mgrmgrs of oomraas
(of fees, as of gift, of rent, of exchangt,
-and leafe,: which all may make for a time,
or for ever, and quitmens without obligation,
and charge of fervice, and with charge. .
- And thefe conwatts (as all other) are
. madeby writings, charters. and muniments,
by folemn: witneffes, acccrdmg to the ex-
ample of contracts of marriages, which
ought:to bea pattern to all other contracts;
I ~ according

* Note, by villains ia this place i+ meast copyholders,
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~according to which examplé were the firft
contraéts made by the firft conquerors,
when the earls were ‘enfeoffed of. the :earl-
doms, barons of the baronies, knights of
knights fees, ferjeants of fefjeanties, ' vil
lains of villanages, burgefles and merchants
‘of boroughs, whereof fome received: their
‘lands -withdut -obligation or fervice, or in
frankalmoign; fome to hold by homage
and by fervice, for defence of ‘the realm,
and fome by villain cuftoms, as to'plough
‘the lords lands, to reap, cut and carry,
*his corn, or hay, or fuch manner of fer-
vice, without giving of any wages, whereof
‘many fines -were -levied of fuch fervices,
.which make mention of the deing of thefe
" bafe fervices, as well:as of other:more gen-
tile fervices; and although fo it be, that
‘the people have no charters, deeds,  nor
muniments: of “their lands ; neverthelefs if
“they were ejetted, or put out of their poffef-
fions wrongfully, by bringing an aflize of
“novel diffeifin, they mightbe reftored totheir
-eftates as before,; becauft' they could aves,
-that they knew the certainty of ‘their fer-
viees, and works by the year, as thofe whofe
anceftors before them were aftraies for 2 long
‘time, in cafe diffeifors were not their lords.
-And thereupop St. Edward in his time, .
~caufed enquiry to be made of all fuch who
‘ held, and did to him fuch fervices as plough-
ing 'his lands, ¢, befides their lawful cu-
ftoms. ' :

And
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- And afterwards the people lefs fearing to

offend than they ought, many of thefe vil-

lains by wrongf{ll diftrefles were forced to
do their lord the fervice of rechat of blood,
and many, other voluntary cuftoms, to bring
them in fervitude under their power for
.which their remedy was a writ of #e injafte
vexes. '

'

CHAP IL
S;E’C T. 29 '
- Of fummons. .

THISchaptcr, maketh mention of fpecial
A-  fummons, to make a difference from
general fummons, where all freecholders and
-others ought to come according to ‘the na-
ture of the cry whereof, and every one may
- fummon by a common cry; *but of this
fummons this chapter maketh not mention.
" A fpecial fummons is a friendly admoni-
tion of an amendment of an offence, or
wrong; and becayfe none is tied to anfwcg
to any adtion real or mixt before a fum-
" mons, therefore it is to fee; o
"1 Who have authority to fummon. . _ ;
2 Who-are fummonable." . o
3 In what place he is fummonable. ' _
4 How far one is fummonable. ' * ;
5 At whofe charges. ‘
6 How often.

R

12 - v Who
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¥ ‘Who may be fummonerg. "~
- '8 What is a reafonable fummons,

1 All who have jurifdi&tion, have authe.
ity to fummon. o
2 All thofe who are not forbidden by
Jaw are fummonable, none is to be fum-
moned for a perfonal offence, nor any one
who is not a freeholder.
" 3 A man is not fumenable in all places,
for no man is fummonable, nor bounden ta
receive fumimons out of the fee of the party
who caufeth the fummans, nor elfewhere but
in the manor appendant to fuch a court
where he ought to anfwer, nor in all places
of the manor, 'but only at the tenement in
demand. " o
4 How far one is fummonable; got
out of the fee of the court where one is to
anfwer, 4 P
5 At whofe charges? At the charges of
thofe who are the firft caufers of the fum-
_mons, except in juries and enquefts taken e
officio 5 for no freemaniscompelable to grav'f,
and appear in judgments at his own charges
notwithftanding that the law requireth that
every tenant obey the fummons of his lord.
6 How often one is fummonable’; but
once in one caufe, neverthelefs re-fummoned
holdeth place in fome café. v
7 Who may and ought ta be fummoners;
rio man is compellable to be a ftmmoner if
he will not agree to it neverthelefs all thofe
-may be fummoners who will, that are not
3 , ‘ forhidden
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“forbidden by the law. Women, nof vil
lains, nor infants, nor any infamous petrfon,
Ror any ori¢ who 15 not & frecho]der eannot
be a fummoner.
8 It is a reafonable fummons, when itis
_teftified by two loyal free witneffes, neigh=
bours to the perfon, or to the houife; or tene-
ment contained i the writ, with wariling gi-
ven of the day, place, party, judge of the
* caufe, and a reafonable refpite, at leat of
fifteén days to provide his anfwer, and to
dppear in judgment. In juries neverthelefs;
nor énquéfts there need not be o full time or
refpite given.

© .
- S— i e

CHAP I

SEcT. 30.

" Of effoins. v

ESSOIN is an excufe of a default by any
- hindrance in coming to: the court, and

Feth-as welk for the plaintiff as for the defens
dam: T

"The'law of every effoin is, that the caufe
of the himdrance be enroled with the name
of the effoiner, fo that if the adverfe party;
or his attorniey, -or effoiner, will traverfe the
emfe, he is to be received fo to do, that if
it be found falfe, then that the cﬁ‘om be
turned to a default.

-All thofe may be effoined who are not,
forbidden by law 3 no defendant in perfonal

1 3 a&yns,-




)

1n3% Of effoins,
atjons, nor any after default can be efloin=
z}i, ‘nor any prefent in court; nor doth efs
inlye in a feire facias, nor in a venire facias,
nor in a recordars facias loguelam, nor in ad-
meafurement of pafture, nor after the parties -
have. joined iffue in judgment though the
jury appear not; nor in cafe where the plain-
tiff ‘hath not found furety to purfue his ac-
tion, nor where one hath attorney in court,
- if both be not efloined, nor where the fum-
mons is not teftified ; nor after an effoin not
warranted, nor to him who was not named
in the writ, or in the plaint, except in war-
ranties ; nor any one who is re-fummoned
in mortd’anceftor and darrein prefentment,
nor when the day is to come, nor where the
effoiner cometh too late, nor any one whofe
adverfary is' dead, or any of his parceners,
nor he who is adjourned from day to day,
nor the king’s officer as officer, nor he to
whom it is commanded that he appear if
he pleafe. : .
. No effoin is juftifiable if it be not or-
derly caft, nor is it allowed to infants within
age, nor to any who is in cuftody; nor to
many having one right, if the caufe be not
divers. - - :

All may be efloiners whom the law for-
biddeth not; it is forbidden to women,
to infants, to villains and to all who are
in cuftody ; to madmen, to ideots, to ex-
communicated perfons, to the judges, and
to the parties in the caufe, to be efloiners
' ' ‘ ' at
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3t eﬁhcr times “not warranted, or attainted
of falfe delays; to criminal perfons, and to,
thofe who are not of the chriftian faith, or
in the king’s allegiance, it is forbidden that -
they be effoiners..

.- There are chiefly two kmds of eﬁ'oms,
the one of the king’s fervice, the other of
hindrance.

The firft 1s dmdable, exthcr into the fer—
vice, of - the king of heaven, or of the’
kmg on. carth; of the king of heaven in
three manners. :
» 1 Hither for the gcneral paﬁ'age of all to

the, land of, &e.-

-and this efloin is not
otherwife adjournable, but that the parties
go without day, and are to appear again by
re-fummons of the plaintiffs, at the return
of the defendant. This efloin is not allow-
able .to plamtlﬁ's, nor to the defendant rea-
fonably fummoned before his going from
“his houfe in a perfonal attion, nor in other,
but in, a plea which toucheth inheritance ;
nor byt in a writ-of right patent, but not
of dower, nor of burgage.

- The other eflvin of the fervice of the
kmg of heaven, is of a commen pilgri- |
mage beyond fea, towards the haly land,
and this lafts for a year, this holds not bu;
accordmg as_the other.

. The third, of a_pilgrimage beyond fea,
as to Rome, or to Saint Fames de compo-
Jella, and take place for half a year, and

I 4 thefe
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thefe effoins are to appear the fext cwm
following the terms adjoarned.

After re-fummons holdeth place the
¢ommon efloin de mal venire, and aHo after
the term of adjournment; but this coms
mon ‘effoin never holds phcc before the
. éfloins before faid. o

The effoin of the kmg on carth’s femcé
s in two manners. © -

1 The one is of thofe who fervc ay
foldiers, as _meffengers; or as minifters; and -
this effoin is not refpited but from courttd
court, or the common day, to the example of
a common effoin, if it be not warranted a¢
the next court by the king’s writ, it is o
be turned to a defaul. :

2 The other is of thofe who ferve thl
king by tenure of their land for the deéfence
of the realm, and he hath no day ; but tHe

laintiff is without day, and the plea is to
Ec recontinued in the fame eftate when his
adverfary fhall be returned.

" Thefe latter efloins are allowable in pleas;
fummonable to plaintiffs and' defendaits;
except in dower unde nibil babet, -quare i
. pedit, darrein prefenn'ﬁcnt, nor to wonmien,
nor to infants, not to ideots, nor to deaf
nor-to dumb, nor madmen, nor to any in
tuftody, nor to any who is not free of him-
felf, nor to any attorney,” as-attorney, nop
where the effoiner ackdowledgeth the:caufe
in judgment to be falfe, nor aftcr any eapé,
nor after-diftrefs in the lard, -

. 0. -

After
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- Afser the effoins of: tee king’s fervice

licth an cﬁ'omof aubommh, u‘t not ¢
ontrs.

- Fhe "efions of difturbance o hinaranea

wdmdsﬂe ekher of -ficknefs, ot of fomd

other hindrance, a5 of thofe who coming
towards the cours: are vaken by the king's

enemies,'and fo:hindred; or by watersy
bridges,- or. enemies difdovered, or by tem-
pefts, on ether realomable. d:&wban'ce, {0 -
that dﬂy imemc pmm"co appear a¥ ﬁhd

Thc eﬁ'oin of: hindﬂnce and ficknefy is
dividable, cithser ‘of languithing which is
aalled de male ki, and that holdeth place
for a yeary or of ficknefs in the- journey;
and that holds not but to the example of a4
common effoin 3 in thefe cffoins of hinder-

.ance are-cfloins.ds maly weniend:;

This efloin lieth after every fummons, and

re-fammons upon pleas, éxcept to

jurors, and thofe who ate &mmoncd for thc
wommonwealth,.

‘Bot.of: udgoummcms mas to: dﬁhnguﬂh 3

. for nivdhe Eyre of juftipes, the adjourniment

is:for three days, or four:at the moft, orlefs -

* sicdording a5 the places are/near, or contain,

and to-this. cﬁbm u refpxted fiftcen. days at
the 1ﬂaﬁa S

The effoin of ﬁekuefs ‘in - paffage - lncch
befére the: effoin deawale lectd, and: aWo dfter
the yeur oft thé linguithing; and ‘it lieth bey
[ora appeamrwd and afecr appearanice, ‘em-

cept
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ecpt in four dffizés; and where it kiéth in
a&xons it holdeth in warranties. .. ‘

This common effoin is not allowable in
the cafes aforefaid, but ‘ance after the par- .
ties have joined iffue, nor after. thee ‘parties
have agreed. to ‘appear without ¢ffoin, nos
where a bijfhop is commanded that he have
or caufe fuch a perfon to appear;-nor there
where many claim by one right; -or are ted
nants of the fame right, nor to0 a man_.and
his wife, nor to all the parceners; /but if a
man dieth without heir after the writ pur-
chafed 'and brought, the writ.is: thereby
abatable, becaufe at the day of the date
the plaintiff had no attion againft the other
. parcenets which are alwe, ‘as fo that of
the party.

-This common e(fem hcth as well for .in
fants where they are unpleadod of theu:
lands, as for men of full age S
. And as the fame is allowed to the tenant,
fo'is it warranted where no fickhefs is ad-
judged ; this efloin is allowable from day
to day, accordx:fg to the:common adjoern-
ments in writs rnght, till the ficknefs be

judged, if the tenant rife not before from
{ns ficknefs ; neverthelefs none can do itin
fuch a cafe if not with the plaintiff’s leave,
or by the command of the king, if the: plam-
tiff ‘will not-give him leave. i . -

- “This effoin holdeth in .thé writ ‘of. droit
patent fent 1o the Jord of the: manor, and

ina writ of droit clef¢ of Jands helden l?f
the



Of -effins. ~ 123

- the king in capite, and. in the writ of cufs
soms and fervices,: after that. the. dcforccor
hath pleaded, and faid that the batt]e or the
grand aflize may be joined.

The effoin de malo detti is in court for
two years when the ficknefs turns to weak-
nefs; this effoinliethnot for the ISEmtlﬁ' 3 and
after the ficknefs adjudged, it is adjournable
by a year of refpite to.the court of Lon-
don.

Weaknefs lieth not is any writ of right
after appearance, but where battle may be
joined, or the grand affize,

This efloin de malo lec?i was never allow—
able to any-attorney,-nor to any but thofe
who ‘had -a warrant before the common ef-
foin’ caft by the tenant, nor to any.after
the weaknefs adjudged, nor withous, ri-
fings . nor in juflicies, mor in the writs-da
quo-jwre, nor de rationabilibss . divifis, . nor
quo warranto, nor cuftoms and femccs
before . that the court be certified that.
::ttle tmght bc Jomed, or : the, grand afp

¢ This cﬁ‘om gf deﬁmla 'vam:dt is. called;
de malo ville, and. this liesh in cafe where
one appcareth the -fiet. day in judgment,
and is fuddenly taken-with ficknefs,in the.
town, that he cannat the next day, appear
in court. m 3.0,
.. This elen may be cnﬁ the fecond day.

by one, the ,thud day. by amother, and
'the fourth day by a, xhi:d, .in which mhfo
-t the
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the judéeowghe to receive the settirnies of
are fick, but this efioin lieth

fiot but there whcre the eﬁ’om de mio Jaﬂi

lxeth

CHAP I
SEcT. 3I.
of atto‘rnx’e&.

. B EFORE a ples put into court by ef-
foins, by auachment, or by -appear~
ance of the parties, none is to be received
by attorney, o morc than a plea is re-
moveable out of court into a higher court,
where the plaint or the writ is not browght 3
mor any is to be received by attorney in a
plea which was, nor in a plea which fhail
be, buc only in a plea which is pendant ia
the county court, or elfewhere; or is
bro hei by the- king’s writ, and this plea
rwards removed into a higher court;

by this removirg the attorney is not re-
moved, for no attorney is removable on.
Tefs hp whofe atvorney -he is, come into the
court in proper perfon and remove him, if
not: imcafe where onme' hath general attor-
acy, for ‘general atcornies may appoint {pe-
cul, amlvcmow shem; nor any can re-
ceive
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ceive attornies after the plea brought but
the king, or other warranted by a fpecial
writ, if not in the prefence of the parties.
All may be attornies which the law will
permit; women may not be attorajes,” ner
1infants, nor villains, norany who are in cu-
ftody, or any of
felf, nar any wh
are not {worn tc
perfonal action,
#ativo babendo ;
they have attor
not to appear, .|
no attorney, k
‘when he doth it.

Tﬁc
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CHAP 1L

SEcT. I. 

R

: Of exceptions. S

plaintifP's declaration, and becaufe the
people commonly know not all the ex- -
ceptions in pleadings; countors are neceffary,
who know how to advance and defend their
clients caufes according to the rules of law,
and the cuftoms of the realm ; and the more
needful are they to defend them in ihdi&t-
ments, and appeals of felony, than in perfo-
nal or venial caufes; and the better to help -
our memory, which every day inclineth to
forgetfulnefs, it is neceffary to fhew what is
an exception, and the divifion of it, and the
order of excepting, or pleading; for fome
account them guilty who plead not, or plead
ill, or not fufficiently ; for example, if any
one vouch one to warranty, and judgment
afs (if he tell not the year, or before what
judges the judgment pafled) it is as if he had
faid nothing ; and fo of other cafes, and al-
though a plea be requifite, neverthelefs every
one is not received to plead; for fome are
admitted

IT behoveth the defendant to anfwer the
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admitted to pledd wishmt suters 4q all ac-
aions, and fome not, bugin-felonies,, -
~ Every one may dnfwef ‘withowt- & tgtgr
who is not forbidden oy thelaw. . -

The law forbuddeth masried women toau-
fwer without their hufbands, -but thep We,are
to put wdifference inahé cafes ;- for if, fre be
withi'the: age of one.and twenty years,
is notadmicc-d to: pitad in #ay -cale wishoue
her hutbarsd, bye-in cafe whese her dpllin}n-
niong, or that which.-doth amount- w, as
lmuch, doth appear by the malice, ‘er pegli-
gence of her husband-; and if fhe-be of fujl
age,.then fhe fhall fo anfwer alone in cafes. of
death and felony ; and fo it is of men with-

_ in the order of religion, and of vittzins; and
of all thofe who arc in cuftedy, and are not -
delivered.

. CHAP III._
SgcrT. 2.

What exceplion is, and. the order of
exception, or plea »

A Plea of exception is a thing allcdgcd
for anfwer, cither to delay or bar the

And there are two manaer of exceptions,
sdilstories, and peremptories,
: The order.to plead is fuch, that the pe-
wemptory plea is in the higheft degrce, for the
dilatory may have a rféourfc to the pe‘emp-
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tory, bat not ¢ ¢comtra. And of dilatories
fome are principal, and fome are fecondary,
‘and’ from the fecondaries there is no re-
courfe to the principals, and according to
‘their degrees are they put in, partly ton§c1p~
‘our remembrance.

‘And fome exceptions are in counts, in re-
‘plications, and rejoinders, and fo forth, until
‘the truth:be cleared in the proceedings of
“the pleas, whereby one may furely come to
‘give clear judgments.

"' ‘Voucher to warranty lieth not in perfonal
_atiéns, -although that averments by record,
and muniments, and withefles availeth. -

" CHAP HL
- . . SEcT. 3.
Ekcept:'om of dilatories,

THERE are many difatory exceptions,
. whereof the firft is to the judge, and
that many ways ; one unto thie power of the
judge, and that may be in two kinds, by
_reafon of the two kinds of jurifdiGions, or
. becaufe the king or his judge delegite Hath
-no power, or cohifance in the caufe, as ‘it
is of the perfon of a clerk, by reafon of the
<privileges of the church; or becaufe the
ordinary judge hath not power or conufance

“of a thing done out of his jurifdittion,: nor
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any ‘one within a franchife of a thiag done
in guildable, nor kings, nor thofe of one
country, or -of ond land, of things done in
another land or ‘country. L

CHAP IL
'Szcr.+

Of exception of clergy.

iFOR the privilege. of clergy; as if a clerk
be ordered in court defore a lay judge
€o.anfwer to an adion for a perfopal tref:
gafs, and efpecially in a cafe criminal .and
anottal plead. that he is a clerk, the. jud
hath no further conufance of the caufe, for
the church is fo enfranchifed, that no lay
judge can have jurifdiGtion over a clerk,
shough the clerk will acknowledge him for
bis judge; and in fuch a cafe he 1s withoue
delay to be delivered to his ordinary.
... Neverthelefs, to give attions to plaintiffs
Againft the acceffaries in appeals and in-
di¢tments, it 'belongeth to the judge ex of-
Sicio toenquire by the oaths of honeft men,
An, the prefence of the clerk, whether he be
guilty or not, and if he be guilty thereof,
_(then -he is -without delay to be delivered
40 his ordinary, and the plaintiff fhall
-{ue againtt the acceffaries in the king’s court,
o K2 and
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and in the fpiricusl ¢ourt againtt the cleck,
and the clerk fter his due purgation made,
fhall without delay have all his lapds and

moveables delivered to-him: - i.. . <

I}

€ H AP IIL
SecT, 3§
Replication of bigamy.

THE exception of clergy is fometimes
"1 counter-pleadable by -a replication §f
bigamy in this manner: -
" Bir, he ought: not’ to erfj8ythe Beactie
iof ‘this privilége; fofi:-he hath forfeted g
Jame by the fin of bigemy, -as' he wherhavh
mariied 2 widow, or hany Wivesi: and Tiete
that matrimony is the lawful orderof join-

ing together of a chriftian mian #ml veoihen

by their affents; and as of the .deity and
humarity of Chrift there is ‘fhade an um-
diffolvéable unity ;- fo-was mattitneny, &nd
uccording, to fuch unity was fuch coupling
found to be, and theréfore none-¢dn rérsain
in that unity who takes: to him{elf a phe
rality; and of a pluratity arifeeh>this" o
fence of bigamy, which offénce’ druweth
<lerks nearer the lay power. =~ = 7
And note-that bigamy indy -be ‘ewd
‘wayss one by ‘a pluralicy ‘of wives, ds he
*.who marrieth two wives or fnere, e ?he
-t : after
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dfér the death of the other, or outlivin
the other; the dther is plurality of huf-
bands as well as wives, a3 it-is of:-a widow
who fuffereth - herfelf to-be: married to anos
ther man, whether her widowhood came by
the death of her hufband, or by divorce s
and becaufe it belongeth to fay in what
point a clerk is bigamus, the bigamy. is eri
abte " in ‘the lay court; if neverthelefs the
Jct? doubt thereof, “then the ordinary is to
tify ‘the fame at the: command of thd
ing, as'in the cafe of matrimony when'it ie
denied. On the other fide, a clerk is ins
coynterable by other replications, as he is
for being'a murderer, or a' notorious liar, oz
of fuch ‘a condition as the church is not-to
prote&‘hnm aoamﬁ: the kmg’s peacc. S

- 2y

Ay '.’n1 T o T ravad

| CHAP .
T Sacr 6

Eiccepﬁoit w‘l‘be Po'wer of ﬁb@ ftfdgz.

A GAINST ’the pow« ofdve ud the
‘defendanit may help h;mfdi] by otlwes
@latéty pleas: in this: manner; Sir, 1 der
mand, the fight and-the hemngoﬁ the come
miffion, wheu‘ebryfbulclaun jurifdi€tion over
me; and’xﬁ thie ‘jadge @0 not deny it, .ar
c;ﬂmot fhew g (aotwathﬁandmg that no
judge delegate’is compellable to fhew his
power), yet may the party plead thus; Sir,
I appeal from this commiffion, becaufe it

K 3 maketh

T
Ry
Y
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maketh no mention of the caufe for wluch
I was brought to judgment, or not of that
pomt ; or becaufe you have no conufancc
. fuch a point; or. becaufe it is vncxous,,
and that may be divers ways, as if it be.
not. fealed with the king’s feal of the chan-,
cery; for none is tied to yield obedience ac-
cording to.the laws and cuftoms of the realm’
ta the-king’s privy feal, or to the feal of the
" Exchequer, nor unte any other feal, but on-
ly 1o the: feal which is affigned ta be known'
of the common people, and efpecially in ju-
sifdi@tions and original writs, if not for the
king only. Or it may be vicious becaufe
the fcal is counterfeited or- falfified, or be-
caufe the king is not named in the wnt, he
not being out of the kingdom, nor in ward;
or becaufe the writ containeth fummons in
the action where it is perfonal, or attach-
ment where. the a€tion is mixt or real, or
becaufe the feal is not faflened to the parch-
- ment, but-one may remove it, and take it
~ from it at his pleafure; or becaufe the writ
was brought too late, or too foon; . or be-
caufe it hath rafure, or interlining, and di-
vérfity ‘of hands, and of words, or falfe La-
tin; or becaufe the writ is written upon pa-
per, o:~parchment -which is forbidden; -or
for default found in the  writ, as the omif-
fion or; tmnfpoﬁtlon of. a,werd, £yll¢,ble or
claufe, as it is of abatable - writs ;. or ,bccaufe
the king died before ‘the writ was; bre ,
or becaufe the writ is falfe in the day od :thc
| ate;
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date, or becaufe the commiffion requireth
the aflociation of one who is not prefents
or becaufe the writ was never fealed, or be-
caufe the fa@ was not done within his jurif-
diction, orina place not there determinable,
or becaufe the judge hath not power or co-
nufance either of the quality or the quantity
of the thing. S

CHAP UL

SecT. 7. ' b

Pt N
]

Ea{k‘gﬁion‘ to the perfon of the jidge.

ALthough the writ be good, and the
/\ 'power be fufficient, “yet there- holds’
dilatory exceptions to the perfon of the judge
(as it is faid) of fuch perfons who cannot be
judges. - - ' . f

. CHAP I

. f: v' - ,' V.ZS"E| Mcv T. s 8" " t .
- .. - Exception. to'the time. -
THER dilatories there are of time, of
place, of hours, of manners, . -
And note, there are three manner of times®
extgnptcd from pleas, in which no parties
fit in courts to give judgments, whercof
. Ky two
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wio.arg by: liw, and’ the other at' the will
of the king. - .. | S
- One, time. containeth (we months, viz,
Auguft-and September, which are afligned to
gather in the fruis of corn, (F¢y. | ‘

The other times contaiaeth the feafls, and,
the fundays, which are appoinged fellivals
for the honouring of God, and the iats,,
which feafts are thefe : -

"1 The day of thé birth of Chrift, -of S

Stepben, of St. Silvefier, and the epiphany,
and the purification of our lady, Eafter week,

of the rogations, which contain three days,
of the afcenfion, of Pentecoft, of the nativi-

ty of St. Jobm the baptift, of the twelve

apoftles, of St. Lawrence, and of the affump-
©on of the mether of God, and her nativity,
of St. Michael, and of All Saints, and of St

Adartin, with all fuch feafts which all bithops
hold feftivals in their bifhopyicks, for that
they are canonized ; befides thefe the days
of relicks, of the annunciation of the mo-
thier of God, and of her conception, and of
the invention of the crofs. :

And note, that whereas God commanded
to keep holy the fabbath day; it was or-
dained, after the réfurretion, that we keep
holy the fabbath days. : ’

The third time is forbidden by the king’s
proclaamation, - of hours may arifg-dilatori
for after the hour, of noon, or in the ni ty

{ 3o plea’ts 10 be Roldes. v
Loy L C eare
i o . C:.H: Af;’
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CHAP IL.
Stct. 9.
Excéption of tbe j;lace.
OF the mabnse arl ilaory; fox n 1 |
ng, nor in walking, nor in taverns,

nior elfewkere, but in known places for a
conififtory can-any court be hoiden, -~

g
NG e

i
ey r

 CHAP ML
, | SEecT, 1. ‘ )
Bxception to.the pg::ﬁn of the tlaintiff,

OTHER exceptions dilataries arife from
the perfons of fome plaiptiffs, as it is
of thofe perfons who are rebukeable of age
. cyfatigng: Qther exceptions dijataries rifg
from the pesfors of the pledders, or of the;
atarnies, or of the efloierrs, for nono can do;
:}m by bis-aptorsey which himfglf canagt.
0, nor can any be an pfipiner; attoonay, oF
pleader who may not be a plaintiff.’

A / CHAP.
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Exception.of perfon; and qf bis cuflody.

OR he may take exception againft his
own perfon, and fay that he is not
within the king’s power, or if he be im-
prifoned for a greater offence, or appealed-
or indicted of crime, or of a higher crime;
or he may fay, that he is not bound to
anfwer thereunto, for as much as he'is not
brought to judgment by-a right courfe,
which willeth that no man may be at-
tached- by his body, when he is diftrain-
able by his lands or other goods, if not
for a perfonal offence.

Or he may fiy, that he is not tied to
anfwer to any aflion which toucheth lofs
of -life or member, or right of property,
until he be of the full age of one and
twenty years or more; -and there are other
dilatories of the perfons of the anfwerers,-
which ‘appear before. = .. g

CHABR
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CHAP m

.. 1 .SEGT. Iz |

7 Exieption’ of fummons.

]l\ipleas of 'fmi;xﬁox{s he may féy? he ought‘
ot to anfwer, becaufe the plaintiff hold-

cth np fuit of diftrefs, nor hath any other
manner. of .proof prefent; or becaufe the

plaintiff hath not found furcties to purfue

his plaint, or becaufe he was not fummon-
¢d, or not reafonably fummoned, or that he
received the fummons by no freeman, or
but by one freeman; or becaufe he was
fummoned too late, or becaufe he was ne-
ves fummoned, what thing to anfwer to, or
becaufe he was not fummoned againft the
plaintiff. - . _ ,

-4 CH AP IL
-. rS E_C,.T; 13. . .
- .- Exceptions of vicious counts..

“~ A S writs' which' are vicious are abateable,

+ & Mo+fosalfo are vicious appeals; as if thie

appeals. be not brought within the year af-

" ter-the! felony done, or not before the ‘co-

roner, .0r not'in the county where the of-
fence was done, or not in a right place, or
' for
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for variance, qr for omiffion, or interrup-
tion, or becaufe the ‘plaintiff f§ barred
againft others in the fame a 1.
Sometimes it happemeth that the thing
which is robbed or ftolen. is foupd in the
pofieffion of a true man, againtwhom the
owner of the property, or of _tb;: poﬁ'eﬁjpn
frameeh his appeal, as helwho 1s 2 rebber
of -anether; in whith eafe -there is'a differ-
énce; for if it be found-that fuch a thin
wns given; {old, idr defivered to Mm with”
cut collufion, in {ucly-¢afe- the- poffeffor is
aéquited, or at leaft 'battable! until the ext -
coining of ¢he juftices ;” and - when the jufs
tices comé, the fitft poffeffor thereof is to
be arrained, and he miy fiew how it came
to -him ; - neverthelefs- ¥ --he 'would' - vouch
oneth whrrdnt it he tanit, not'deny thertis
tle of his poffeffion; butin the nate of voud
cher he may fay, that it came to ‘him by
dggful title, as that he bought it in fuch a
market, or in fuch a place, without men-
tioning of whom ; and:thecfheriff is there-
upon to caufe a jury to be impanelled, and if
the anfwer be found- true, then he is acquit-
ted, and if not, then to be condemned as
before, a3 if the plaintiff had proved the fe-
lony. ‘
« And 3f any one appear,: dod-julify phe
thing ta: be his, he ismof- to be recsived As
a:pasty, but the caufe is firft to- bef teied be-
toixe rtine- two firft; and afterwards - he' may
rbake. the efiranger a party if ke will ;- -an§
Teor [ .« . P S

e : 3
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to the poffeffion of things, in cafe where a
falfe writ, ,or falfe money, or larceny, or

- thing loft, br eftrdy, or other hurt is found

at the king’s {uit, although that the laft pof-
feffor acquit himfelf of the fclonK 3 if the
glaintiﬁ' neverthelefs prove the thing to be

is, as of his poffeflion, or ftolen from ano-

they, of ethtrwife-loft, the law:is; tha€he ra-
-gtwves: the: thing witheut;any-payment for it.
- 'QOn:he may haye exception. dilatory o
. vicidus. idéed, for wariance betwixt the

words- of the writ and the nature of the
a&ien, ‘and;the couns, as if he hmomia:l
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o -1 Exception to approvers, -
-&7*0-an approver one may thus anfwer;
Sir, I'am a true man, :fworn to the

king, and within a frank-pledge ; .ind this
approver is a felon’ attainted by his own
' confeflion, and out of the king’s proteQtion,
and by confequenee aut of the king’s peacs,
ol whereby



C H AP IL
~- = SECT. 1§
Exceptions of indictments.
THESE exceptions hold to indi@&ments;
Sir, I demand fight of the indi€tment,
whereby I may take exceptions againft the

perfons of the indi&ors, or to the fopm of
the mdx&ment, for no vnllam can mdl& any

Or if the mdxﬁ'mcnt be not made by the
whole dozein of freemen, or by othcrs who

‘cannot indi& any man.

Or if the ind:&ment be not fcalcd with
the feals of the twelve jurors, or that it is

not the.record of judges authorifed there.

unto ;.



aaiy ol anfoer 1o troafm.
unto s or if the indiGmert hath not Beeh

" within the yesr, or by people of credit, and
of gotd famhe, no man is bound to anfiet tb
foch an indi@event,

! Wor if the inditment hith ot “Heen

‘made within the neighbourhood of the fame
county, aHo if the indi@ment be genmeral,
for a generdl flander defameth no than; not
s ‘He ¢compelled to afifwer therearito § - as if
¢he inditmeént be, facha one is a murdeérer
or ‘a thief, or wicked, without alled 'n%‘)aﬁy
particular offence therein, for to ti,é m-
mon, fame of the people an indiGtmert
ought to give no.credit or belief. . . -
. Or he may fay, that the juftices went the
Eyre after the felony done, where nothing
was moved of this felény. ~ Lo

- 4 S

CHAP IL
= BecT. 16, -

* dn anfuer bo treafon.

! )

D/?rlmg here denies all treafons and felor

pies, and whatfoever is againit the
king’s peace. : R
And as to the confideration he may fay
thus ; Sir, notwithftapding the joint alliance
betwixt us by homage fometimes before
this time, neverthelefs when he counted that
I thould comenit this treafon, I had yielded
up
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up to hiny all the lands which I Keld of him,
or I loft them by judgment, or by difleifin,
which the plaintiff did to me, or he ap-
pointed them to come to' pthers; in which
cafe the felony is barred, and the plaintiff is

cotfcn;mable. ' _ )
nd as to the confideration of prefent
fealty he may fay, that this alliance the
plaintiff forfeited againft him in fuch a
point, or fuch a point; fuch fealty iffued
out of fuch lands whereof the defendant was
not then tenant, neither in demefne nor in
fervice. R :
And to the alliance of curtefy he may
fay, that fuch benefit was' not to continue
but until a time paft before the time named

in the appeal, for afterwards hé paid him

mothing of fuch penfion, or other curtefy
but by judgment had againlt him, and in
defpite of him ; or thus, before the time na-
med in the appeal he yicldéd up to him his
deed- of the penfioh, or releafed the fame

- unto him; or quit-claimed the fame where-

by the alliance was deftroped.

L  CHAP
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CHAP IL

SecT. 17.
Burning. | -
TO burning he may fay, that the mif-

chief came by mifchance, and not of a
premeditated felon.

C H AP il
SeecT. 18

Murder.

T O an appeal of murder he may pléd,
that the action belongeth not ta.fuch

women as the wife of the plaintiff, becaufe he
was not killed in her arms, or in her, feifin.
Or thus, Sir, the plaintiff is to have no ac-
tion, for as much as there is one nearer of
blood who hath brought his appeal, and isa
perfon of ability fo to do; or he may:fay,
that he is not: bounden to anfwer in. Eng-
land unto an at done out of the realm, if
the thing concern not the king’s right, as
his perfon, or his inheritance ; nor in a pri-
vileged place where the king’s writ runneth
not of an a& done in a foreign place, nor
e contra in a franchife, of an a&t done in
guildable ;_ or he may fay, that he did it
not felonioufly, but by mifchance, or by a
lawful judgment; or thus, not againft the
peaceas a %ugitive, or as a known felon, or
as gne who was not within allegiance to the
king at the time of the Kkilling.
CHAP
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SecT’ 10
-Robbery or larceny.

TO an appeal of robbery or of latéeény he
may plead, that he wrongfully bring-
eth this appeal, for as muck-as the plaintiff
brought an” action of trefpafs againft the
fame tPerfons of the fame before fuch judges;
and if any one would cover his larceny by
- colour of avowry for an eftray, or a waif,
in fuch cafe it behoveth that he fhew forth-
-a title allowable for fuch a franchife; but
this exception is counter-pleadable by his
peremptory replication; Sir, fuch avowry
ought not to be of any force, becaufe he
prefently carried away the eftray,-or waif fo
found; er changed it, or fold it,or killed it,
or put it out of the view, or from the know-
ledge of the necighbourhood;. whereas he
ought to have:publickly cried it in three
markets and monafteries next-adjoining, and
keep it in a common place for a whole year.
o the exception of diftrefs holds this re-
Elication; Sir, fuch avowry ought not avail
im, becaufe he was not a known bailiff in
fuch a hundred; or becaufe he did not any
thing in the manner of a diftrefs, as not ina -
due time, nor had any warrant, but took it
in the night time, or in fuch.other manfer fe- -
lonioufly robbed him, and ftole, €¢. and in
the like manper may a replication hold a-
gainft a robbery made by colour of diffeifin.
N L a CHAP
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SEcT. 20
 Of burglary.
O burglary he may fay, that he entred
- & into the tenements without doing any

felony, and not againft the peace, as into
his own demefne and freehold.

C HAP IL
SEcT. 21.

, ~ Of rape. ,

N appeal of rape he may deny the felony,
I and fay that he ravithed not ﬁ:r
again{t her will, but that the affented, and
that appeareth becaufe fhe conéeived by him
at the fame time, and there is na.prefumption
that the was ravithed againft her will by foul-
ing of her ‘garments, nor'thedding of blood,
nor hue and cry made, or other manner of
violence offered. SRR ,

.

'CH AP 1L
SEcT. 22.

_ Of imprifonment. ' -
=~ O the ‘appeal . of ,imprﬁ&ﬂmén; “he
1 may fay, that he did it by force'of 'a
rightful judgment of fuch a Jjudge; .but
to. that plea is this replication ‘good, att!x'at
. . ter

Al L .
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after there came a warrant to him to deliver
him, he kept him in prifon for the time
named in the appeal. -

 cCHAP IL
SEcCT. 23. |
2)4 gréaybem and wounding.

IN mayhem he may demand the view
thereof, for he cannot lawfully complain
when there is no mayhem to be judged of;
and of appeal of wounding in the fame
manner. By the death of the king all pleas
are fufpended, all gaols opened, ng judge,
bailiff, ar other officer qught to intermeddle
therewith for want of warrant, and all out-
Jaws, and all waives, and thofe who have
forjured the realm, and all banifhed perfons
~ ufed then to return, except thofe who were
exiled apd banithed forever ; and if apy re-
covered before for that he could not have
debt, if he were not juftified to the peace;
and if he he brought to judgment, and if he
" be accufed of autlawry, he may fay that he
is difcharged of the.outlawry by the king’s
grants or he may fay that the outlawry
-ought not to prejudice him becaufe he was
under the age of 21 years at the time of the
outlawry, and therefore that he was not
outlawed for the felony. -
Or becaufe the felony was notdone in fuch
a county, or becaufe he was not outlawed

L3 ~in
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in' England, or not within the king’s domi-
nion where the writ runneth; for an out-
lawry pronounced againft a man in the bi-
fhoprick of Durbam, or elfewhere in the
land where the king’s writ doth not run,
fhall prejudlcc as one in the land where the
king’s writ runneth, nec e contra.

g becaufe the felony was not done in
the time of this king, or not fince the laft
Eyre in' that county ; or becauf€ the pro-
cefs of the outlawry was falfe, by a falfe
warrant, or without any warrant, ot becaufe
he lay fick, and was efioined ds malo Jeéii, or
becaufe he is alive for whofe death he was
outlawed ; or becaufe he was imprifoned
the day of the outlawry, or becaufe he was
in the king’s fervice in the Holy Land, or
within the realm for the proﬁt of the com-
monwealth.

Or becaufe he had the king’s prote&xon,
or becaufe he was a madman, or an ideot, or
* deaf, of dumb, or profeffed in religion; in_
which cafes if he pray to be received to an-
fwer, he is to be received.

And the plaintiff was to be demanded,
and it was to be proclaimed, that if any one
could thew why he fhould not be enlarged
that he appeared at a certain day.

Al parties in judgment aré ‘neceffary to

be prefent, and they are to have Oyer of
the writs, of the original, the plaintiff’s

commlﬂion, the quanmy or the quality l:)f _
‘ is

2
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his plaint. And the diffeifor or their bai-
liffs, every one of them for himfelf may fay
in this manner, he may anfwer and fay for
himfelf, that he hath not done any wrong
or diffeifin, nor hath any thing in the tene-
ments put in the plaints; and he may fo
anfwer, and fo of others till it come to the

‘tenant in whofe name the diffeifin was ; and

he may anfwer and fay, that he is notin by
diffeifin, but is in by by D. who enfeoffed

"him who is not named in the writ; and it
‘may be that D. entred by E. and fo ‘there

may be many, according to divers: feoff-
ments betwixt the firft difieifor and the te-

" nant, in which cafes no voucher to warranty

holdeth place for a perfonal trefpafs, and
therefore every one is well to look not to .
make a contra&t of a vicious thing, and
that he take caution, and fuch furety in the
contraét that he may have a recourfe to re-
cover if he lofe the thing; and therefore
the lords ufed fo keep their manors that
none could enter by intrufion, 'diffzifin, or

by -other vicious' bargains, nor otherwife

unlefs the bargains were entred in their full
courts, whereby the lords could not have
received their enemies into their manors, not
have taken their homage againft their wills,
nor any ufed to enter before they had found
fureties to reftore to the purchafer or his
heirs the value of the thing, if by rightful
judgment it belonged to him after his

L4 = thing
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thing loft for the offence of alienatian, ar for
~ his power of this warranty.
- .Fo the principal difeifor it belangeth to
-have a regard, if the plaintiff put more into
his plaint, that he anfwer not but to that
which he may avow ; he may fay, that there
is variance betwixt the original and the com-
miffion; or that the writ is vicious, as it is
in mifprifion of names, or fur-names

Of names, as Renand for Harrand, Mar-
gery for Margaret, and fuch like; or he may
{fay the writ 1s faulty for want of fur-names,
or if the names of dignity be omitted; as
if a bithop, abbat, prior or other, be dif-
feifed of any thing in the right of his dig-
nity, and he makes his plaint fimply of a
trefpafs done only to his perfon, and not.to
this church or dignity in this manner; 4.
complains to you, whereas he ought thus.to
make -his plaint. 4. bithop .og London,
and fo it is of diffeiffors; or he may fay,
that the writ is vicious, becaufe the plaintff
who is folely in the plaint hath no caufe of
altion, but with anothet who is.not named
in the writ. ,

Or it may be faulty if it be not contained
in the writ, diffeifivit eum, where it ought to
be deffeifivit eam, or eos, where it fhould be
eum or eam, et e conira.

It is contained in the writ, (wrangfully
and without judgment) {¢. and to that one
may plead not wrongfully, but rightfully,
denying any other force.- o

And’ note, that one may be difleifed
~wrongfully and without judgment, and

wrong-
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time he withdrew his a&ion before fuch
judges. '
-, For the helping of the peoples memories
are efcripts, charters and muniments very
neceffary, to teftify the conditions and the
points of contradts; for by the ftatute of
Lenfred, who ordained that one might deny
contra@s by waging of his law, and that
plaintiffs prove their writings, otherwife -
their charters which are not denied, and not
to be thewed by jurors in England for foreign
contratts, of places enfranchifed, or_ elfe-
where, where the king’s writs run not, by
copies, or collation of the feals of others,
or by jurors, or by battle, according to the
plaintffs action. o '

. To give matter and way to exceptions in
the aid of thofe who are to anfwer, one is to
know the end and limitation of ations, and
of pleas, fo that the pleas may have an end,
and therefore prefcriptions were ordained,
whereof Thurmond ordained, that criminal
actions for revenge fhould ceafe at the year’s
end, if they were not brought before, and
the fame time he appointed in all ations for
wrecks, eftraies, waif, and of things loft;
in perfonal a&tions venial ke appointed the
term after the laft Eyre in thofe parts; in
real a&tions and mixt he appointed forty
years, neverthelefs as to the king in the
right of his crown, and to the frank eftate
nullym tempus occurrit.

To
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‘T'o an action of account he may. fay, that
he never was his receiver, nor adminiftrator
of his goods, nor of his monies; whereby he
was bound to render him any account, and
that he received them of him under the' ti-
tle of buying, whereof he gave him a wri-
ting to furrender at a certain time ; or thus,
notwithftanding he washis receiver or admini-
ftrator in a franchife, or elfewhere out of the
realm, or in a privileged place, whereby he
is not bounden to give him an account within
the realm; nor where the king’s writ run-
neth, or is guildable, or e contra.

Or he may fay that the writ is vicious by
falfe fuppofition, and falfly fuppofeth the de-
fendant to be a fugitive, and befides not a
freeholder within his bailiwic to whom the
writ is fent. ' :

‘Or he is not bound to yield him any ac-
count for that he was never receiver of his
own hand, or of his daily receipt he gave
him a daily account; or that he difburfed
nothing, nor brought any thing but in the
plaintiff’s fight, or of fome of his; ‘or for
that the plaintiff by tallies and other rolls
hath difcharged him of fo much in value -as
the defendant was to give an account for, -

* Or becaufe he hath made him an acquit-
-tance thereof, or becaufe he was never
-guardian of his inheritance as his guardian,

but was guardian during the time of the
thing for his own proper ufe, or it belong-
eth to him that is guardian of the lands

o - ‘ in
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in the right of his fee, whether it be focage
or other. '

" Ta the a&ion of villanage he may fay,
that he is a freeman, and that he hath prov-
ed the fame at another time by a writ of k-
bertate probanda, that he is quit from any
challenge by the plaintiff for ever, if he have
no reafonable counter-plea againft it.

As to the feifin of villain fervices he may
fay, that he did thofe fervices wrongfully, by
gxtortion, and durefs of him and his bailiffs,
or for the fervice of villanage and villain
land which he held of him, and not by fer-
yvice of blood; and there are two other
things, the one that if the defendant can
thew a free ftock of his anceflors, either in
the conception or in the birth, the defendant
hath always been accounted for a freeman,
although his father, mother, brother and
coufins, and all his parentage acknowledge -
themfelves to be the plaintiff’s villains, and
do teftify the defendant to be a villain.

- The other thing to be noted is, that no
more than the long tenure of copyhold land
_maketh a freeman avillain, the long tenures
of freehold maketh a villain a freeman; for
freedom is never loft by prefcription of time,

There are many manner of proofs by the
fame pleas, fometimes by records, fome-
times by battle, fometimes by witnefles,
fometimes by the confeflions of the adverfe
partigs. '

1 By
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1 By record, as in cafe where the parties

* do agree together upon fome inrolment, or

to the

judgment ‘of fome judge ordinary

_ 4 By bittle, for upon warrant of the com-
Bat which the julges took betwixt David for
the people of frael of the one party, ard
Goliab tor the Pbiliftines on the othet party,

- is the ufage of battle allowable by the law m

Englahd, o that the prodf of feloby and o-
thet ‘cafes is done by cothbat of two aé-
cording to thé diverfities of the dtions ; for
as there is a perforal a&tlon and 4 real; b
there is a perfonal combat and a real ; per-
fondl in.perfonal actioris, redl in reals ; and
thefe combats are difering in this, that in 4
rfonal combat for felonty none cin cony
ggf. for another, neverthelefs in- aétions,
perfonals, venials; it is lawful 'for the plain-
tiffs to make their battles by their bodies,
or by loyal witnefles, ds'in the right of reat
combits, becault that hotie can be witnefs
for Himfelf ; and no man is bound to dil-
cover his real righit, and although they'iake
thefe conibats for f?hc plaintiffs by ‘witnefits,
the deferidants neverthelefs miy defend their
own right by their own bodies, or by tha
Bodies'of their freethen ; and furtheér they
differ, fdr as much as in appedls rotie can-

real #&jors} ‘fOr if ‘that one of the partik:
be hutt fo as ‘he tannot combat, hi$ eldeft

fon 'ay wage the badle for him, -~ * 7
2 The

. combat ‘for another, but it is otherwife '{%
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‘The battle of two men fufficeth to de-
clare the truth, fo that the vitory is holden
for truth. - v ,

‘Combats are made in many other cafes
than in felonies, for if a man hath done any
falfity to me in deed, or in word, whereof
he is appealed or impeached in judgment, if
he deny it, it is lawful for me to prove the
attion either by jury or by my body, or by
the body of one witnefs ; and if it be of
the falfe judgment of many, then the proof
belongeth only againft the pronouncer of the.
Jjudgment for the whole court. '

And fo it is in cafe where you deny your
gift; bailment, pledges, deed, feal, or other
manner of contra, or the words which you
fpake, or the.deed which you did. :

Neverthelefs you are to diftinguifh of the
qualities- of the caufes, for in appeals of
felony none can combat. for another, as is
faid, but in venial caufes, although one be
killed in the battle he committeth no mur-
der, but only.thofe vanquifthed, - or their
- clients for them fhall tender to the comba-
tants vanquifhing, forty fhillings in name of
cowardice, befides the judgment upon the.
principal. o :

And in cafe where battle could not be
joined, nor there was no witnefs,. the peo-
Flc in perfonal actions ufed to help. them-
elves by a myracle of God .in. this manner;
if the defendant were a woman,. or of fuch
a condition that fhe could not joiq'battll&
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and the plaintiff had no witnefs to prove
his a&ion, then the defendant might clear
her credit by-the miracle of God, -or leave
the proof to the plaintiff ; and in the con-

. trary cafe the proof only belonged to the
~ plaintiff. ) . :
- At the day of the proof, or of the purga-
tion, .after the enediction, and the maledsc- .
tion of the prieft, cloathed with the holy
garments.of the mafs, and after the parties
oaths, one ufed to keep the party; and he
was to carry in his hand a piece of burning
iron if he¢ were a freeman, or put his hand’
or his foot in boiling water, if he were
not free ; or to do fome fuch thing which
were impoffible to do without a miracle from
.God; and if he was rot hurt or blemifhed
the adverfe party remained as attainted; byt
chriftianity fuffered not that they be by fuch
wicked arts cleared, if one may otherwife
‘avoid it. oo - -
~ Battle is not to be joined betwixt all peo-
ple, for it is not to be joined but betwixt:
equals, nor yet betwixt all equals,- for not.
betwixt the father and the fon," por ‘betwixt.
women, or infants, or clerks, or parents, or
afligns. ’
Equals are not a man and a waman, nor
a holy man, and an excommunicate perfon,
nor a chriftian and an infidel, nor a whole
man and a fick, nor a man of good memory
and a madman, nor a wifeman and a fool,
nor a found man, nor a man mayhemed,
nor
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for 4 man and 4 child, nor a clerk and #

lay perfon, nor a man profefled in religion
#d a fecular man, nor a trué man and &
felop, nor a man within the king’s allegi-.
ance dand out of his allegiance, nor the lord
and tenant. . .

The fmallnéfs alo of the thing in defvand
- doth hinder the batté¢, and many othier

caufes, as it appeareth in the law of feess

nevertheléfs ?fPthofé who are not réceivabie
t6 join in battle will combat, if thé acde be
joined betwixt them, it is no wrang to theny
who defire it. o

And if any one offeréth himfelf to com-
bat with one armed, who beéfore was not
brought by the parties, and the adverfé pa;?
demand judgment for the defadlc of his ad-
verfary ; as if he tendereth a witnefs who'
offereth himfelf to décide the dfféréncey
and now he offeréth to furnith the battle'by
another who was not feen, nor heard incourt;
and who cannot and ought not to try the
battle ; in fach cafe it bélongeth' ¢o try the.
exception as peremptory to the dttion, if'
the parties will not agree unto it.

CHAP.



R 161
C H A P IIL
SEcT. 24.

) ramentum duell;.

FTER the battle joined, adjourned

and prefented, and the parties duly
armed, firfk the defendant is to {fwear in this
manner, Hear thisyou man who I hold by the
hand, whom you call N. by name, that I did
never kill fuch a one your father, or faid any -
fuch thing fuch a day, &J¢. So God me help,
and the holy evangelift.

Afterwards the plaintiff ought to fwear in
this manner, Hear you this man who I hold
by the hand, that you who are called by
your right name N, are perjured, becaufe
that you fuch a day, &e. felonioufly killed,
. gc.' or faid fuch words, or did fuch a thing,

c.

C H A P L
" SEcCT. 23%.

The ordring of the combatants.
FTER their oaths be taken, it behoveth
to look that the parties be armed ac-
cording to the ancient ufage, of what condi~
tion foever they be, knights or others.

The ancient ufage to be armed in all cafes
of combat is this, the bodies are armed with-
out feme cotu et beliea, and the heads and the
necks and the hands uncovered, the backs,
thies, legs and feet armed with iron, and
each to have a fhield of iron, and a ftaff

" horned of one affife. The plaintiff cometh

into the lit from the Eaft, and the defen-
M dant
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- -dant from the Weff, and on the place they
fwear in this manner. That they have not
* about them any charm, nor deceit, nor have _
cat nor drank any thing whereby the truth
might be difturbed, leflened, and the law of
the devil enhanfed; foGod them help and the
holy evangelifts. Then proclamation is made

that none difturb the battle, and oyes is made,

that there be no noife upon a corporal pu-

nithment ; and then they meet together, and

if the defendant defend himfelf till after the

_ fun fetting, and' demand judgment of the de-

fault of the plaintiff, in that cafe judgment -
fhall be given for the defendant. :

And if any fraud be found with one of the
parties, as to be privily armed, or there found,
or other thing unallowable, and the fraud be
adjudged, that they be prefently fevered, and
judgment is prefently to be given, and the
vanquifthed is to acknowledge his offence in
the hearing of the people, or fpeak the horri-
ble word of cravent in the name of cowardice,,
or his left foot to be difarmed and uncovered
in fign of the cowardice, and that judgment
be prefently given againft the principal.

C H AP IL
SEcT. 26.

A S to perfonal trefpafs, in the cafe, this
: exception lieth, Sir, he wrongfully
tmpleadeth me of this trefpafs, for the fame
‘man impleaded . fuch or fuch before fach
Judges, in fuch a place of the fame trefpafs,

and
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4hd made me no party to the fuit; and for-
“afmuch as that he then recovered by judg-
ment his full damages againft them named
in his plaint, and this fuic is not brought
againft me, but to recover damages, and the
law is, that a man fhall not recover double
damages, I demand judgmient of his a&tion.

As to the alienations and occupations of
franchifes, reals, appendants to the crown,
a man fhall not vouch therein to warranty,
- nor demand the view, nor preferibe in them;
for of fuch dignities none can help himfelf,
. by-a” plea of long prefcription, but'fuch
avowries of long continuance are accounted
rather prefctiptions of wrong, than lawful
exception, feeing nullum tempus occurrit regi,
in his franchifes, but-therein the king is
like to an infant who can lofe nothing al-
thouglhi that for the perfonal trefpafs for the
ufing of them, it behoveth every one to ex-
cufe the wrong done to the king, or to any
other; and that may be done two ways,
becaufe his anceftor whofe heir he is, died
feifed thereof, and fo that he hath enjoyed
the fame by title of fucceffion, as a thing
annexéd to his land. Or becaufe he, of
whom he purchafed the land to which the
franchife belongeth, was feifed, as if he were
the poffeffor thereof. Bur this exception is
counter-pleadable by this replication, Sir,
this avowant cannot recover nor excufe
himfelf. For although that fuch a one his
anceftors were feifed thereof, yet neverthelefs
' ' - Ma s he
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he could not grant away this franchife, -for
the kings never granted them fo, that the
grantees could affign them over, or make
affigns of them.

Secm. 2/7. |

Of purpreftures.

~O purpreftures, if the defendant may
excufe his wrong, he need not te anfwer
thereunto without a writ, no more than te
the action of franchifes; not of his own

wrong of land or fees, or of the appurte-

nances againft any other than againft the
king; nor for the king but in his prefence.
_And if the wrong be not originally the
plaintiffs, he may vouch to warranty.

C HAP IL
SEcT. 28.

Of treafure.

. TO the alienation of treafure found, he
may juftify it, if he be privileged or
aythorifed fo to do. Or he may fay, that
he himlelf put it there, or fuch other whom he

€

remembreth; whereby no aétion accrued to

 the king, R
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C HAP IL o
SEcT. 29.

Of wrecks.

TO the a&ion of wrecks he may plead,
that the king hath no ation for the
fame, becaufe the year is not yet paft; and
in the fame manner is it of eftrays, and of
all other things found. Or becaufe that he
knoweth to whom the goods belong whois
alive. Or becaufe the goods were taken far
in the fea, and were not caft upon the land
by the waves of the fea., ‘ S

CHAP I ',
"SEcT. 30.
| Of ufury. |
TO ufury he may plead, and fwear that
. he lent his corn in winter, to receive
the fame in September, according to the pricé -
as corn fhould be fold, which was dearer at
. that time; or he may fwear, he lent his mo-

nies to receive better money for the fame far
3 year; and that the fame is no ufury.

CH AP IIL
SECT. 3I.
Of hbunting.
2 O an altion of hunting, chafing, ot
fithing, he may plead, that he hath

done no wrong, for it is his right to hunt
e M 3 there,
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there, or to chafe, or it is his common pifcary
belonging to his manor of fuch a place, &',

CH A P I
SeEcT. 32.
Qf obligation.

| 5 to obligations (or covenants) he may.

plead, that notwithftanding that obli-

gation be his deed, neverthelefs it ought
not to bind him, becaufe it is viciops, or by
falfe fuppofition; or becaufe the defendant

_never faw any money or other thing to the

value; or it is by mixture of offence or ill
faith, as it is faid of vicious contra&®s ; or he
may plead a releafe or quit-claim ; or that it
was contracted that he might do wafte, or
that he hath done nothing to be adjudged
wafte; or becaufe he hath taken nothing but
reafonable eftovers for houfe-boot or hay.
boot; or he may claim fee in the tenement
~ by any lawful title. ,

CHAP I
SEcT. 33.
Of attaint.
F any of the parties fay, that the jurors
have made a falfe oath, or any jury; an
aftion of the attaint lieth, which is to be tried
by 24 jurors, fo that every. falfe witnefs be

attainted by two juries. . In which cafe it be:
hoveth the plaintiff to have the firft verdict

Prg:fgn; under the king’s feal, or of the party‘3
‘ Pt
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or of the judge, and the parties to the pleas
and that he declare in what point they have
made a falfe oath. :

Or the tenant may plead, that the plaintiff
ought not to be anfwered to this attaint, be-
caufe the firft judgment had not its full ef-
fect; or becaufe that the principal in all, or
in part, or in right of fatisfattion of the da-
magt:s remaineth yet to be barred. -~ -

her exceptions there are, asto the chal-
lenge of the perfons of the jurors, as appear-
eth in the chapter following.

CHAP L
BecT. 34
. The ordinance of attaint.

Ecaufe it belongeth to the plaintiff to
prove his a&tion, and to the affirmer to
prove his affirmation, and not to the denier
his negation; and that two credible witnef-
fes according to the word of God are fuffi-
cient for witnefs. The ufage is, that the
affirmative party, in aid of the court, caufe
the neareft credible neighbours to appear in’
witnefs, fo that there be 12 men at the leaft
of the jury, of ancient time ordained to be of
the affize, of which if two men’ are by falfe
verdict of them, and of the other jurors; or
if by good examination, if all the jurors be
of one affent found convenable, it fufficeth
and if not, or if all the jurors fay generally,
that they know nothing, or'doubt of the mat-
ter, or if they fay not exprefly againft the de-
o M 4 fendant,
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. fendant, or if they fpeak for the defendant,
in fuch cafes, it is to be adjudged againft the
plaintiff, that he proveth not fufficiently his
faying. And although the defendant would
make other defence, he fhall not be fuffered
fotodo. - :

Againft jurors hold challenges, as againft
witneiles, in this manner. Sir, this man is
not a convenable juror, becaufe he is one of
thofe who indi¢ted me of a mortal crime, fo
as he did as much as in him lay to deftroy
me, and fo he is my mortal enemy, or for
other caufe of enmity. '

Or becaufe that he is excommunicate, or
indi&ted, or appealed of a mortal felony ; or
becaufe he is not of the king’s allegiance, or
becaufe he was at another time attainted of
a falfe oath, or fuffered fuch corporal pu-
nithment for his offences or otherwife is infa-
mous. :

Or becaufe he is friend coufin or ally, or of
kindred to the other party; or becaufe he is
a villain, or otherwife in cuftody; or becaufe
he is the fervant, or protar, or tenant of the
adverfe party, or becaufe fhe is a woman, or
becaufe he was outlawed, or becanfe he was
forjured the realm, or becaufe he procu-
red himfelfto be one of thejury, orbecaufe he
is within age, or becaufe he is a lunatick, or a
madman; and many other exceptions of chal--
lengers there are, of which if any be denied, "
the challenge is to be tried by the jurors, and
according to the trial, the juror fhall be ad-
mitted or refufed, and if nojury once appear

tor want of jurors, he may have another.
' ' ) CHAPR
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CHAP IIL
SzcT. 3%,
Of oaths.

OATHS differ many ways; the chief
' oath is that of fealty, which is incident
to every homage iffuing out of land, and
fometimes there is the oath of fealty, of re-
fiants and dwellers in other manors, "and
fometimes remaining in others fervice.” -
* The oath of allegiance was in thefe words.
I will bear faith to fuch a king of ‘life and
member, and terrene honour, againft all thofe
that from this day forward fhall, &¢c. So
God me help, and his holy evangelift. -

CH AP L
SEcT. 360

1
- - Homage.

Omage is 'd"oné’ in thefe words. 1. be-
come your man for fuch land ; fo that

‘the whole quantity be fhewed, and certainty

fpecified ; whereby the lord well knoweth
both how he may warrant his tenant, and for
how much he bindeth his land to warranty ;
and that the tenant know for how much he
is his tenant. e
"CHAP.

[ 4
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‘C H A P L
SEcT. 37.
. Fealty annesxed to bomage.
T HE oath of fealty annexed to bomage is

. in thefe words. I fhall bear fealty to
~ him by name of life and member, &e. for fo
much as I fhall be his tenant, againtt all, 3¢
faving the oath of fealty which I have made
to fuch a king, &e. ‘

And if I fwear fealty to another than to the

king, then thus, faving the faith which I
fwore to the king, and to my other lords.
- And if the homage be done to the king,
or to another to whom the tenant hath be-
fore fworn fealty, in thefe cafes, he needeth
not {wear fealty again, if the allegiance in no
cafe hath been broken.

CHAUP I
SEcT. 38,

Common oaths.

Ommon oaths are in thefe words, I will-
{peak truth in what you afk of me in
fuch a cafe; So God me help, &e.
The oaths in affifes are in thefe words.
I will fpeak the truth of the Jand of which
I have had the view by authority of this af-
fife, or of the land of which this ation of re-
diffeifin is arraigned, or of the pafture, or
fee, or of the nufance, or of the wall, or of
the ditch, or of the pool, or of the water, or
of the churgh, or of the rent, or of the fer-
vice,
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- wice, and nothing fhall hinder me that I thall

not fpeak the truth, &e. . .

Of life and member and terrene honour,’
he will do fo much, that he will never affent
that theking or hisotherlord have damage of.
his life, or any of his members, nor will af-

~ fent that his honour fhall be overthrown in

power nor fame.

CHAP I
SEcT. 39.

Of final accords. -
-NO law forbiddeth pleas, nor accords,
wherefore it is lawful for every one to
agree with his adverfary, and to releafe and
quit-claim his right, and his action,
" Neverthelefs after one hath once affirmed-
and brought his perfonal attion whereby
fcandal arifeth, none can agree it without the
Jeave of the judge, fo as he may withdraw it.
For every plaintiff in altions of fcandal, who
attainteth not his adverfary according to that
as he hath brought, his plaint.is adjudged
fcandalous, as his adverfary thould be if he
were attainted, Neverthelefs, in favour to
fave 2 man from -death, who is not attainted
of mortal offences, it is fuffered that the ad-
verfe parties do agree; after battle waged
fP the parties neverthelefs remaineth in-
famous. ' :
None can accord or agree, who is not of
the age of 21 years, nor any who is in cu-
ftody, nor any by attorney.

In
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In Loftody are villains, married women,
men profefled in religion, infants within the
age of 14 years, heirs ideots, heirs deaf and
dumb, heirs difeafed, and thofe who are in

rifon, and under bail, and women who are .
i the cuftody of the, lords, who have the
marriage of them, '

The
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-The Contents of the Fourth Chapters-

OF Fudgment.

Ordinance of judgment,
Of jurifdiction.
Of faults punifbable.
Of defaults.
Of perfonal aftions.
of default; in real atlions.
Of attions mixt.
Of pledges and mainpernors.
Of defaults after ﬁmmm

of murder
'Of pains-in divers manners:

Of falfé judges.

Of perjury

of tbe oﬁm of jufbices in Eyﬂ
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Of fatisfation of debts.
Cafes of diffeifin. -~
Of amercements.

Of amercements taxable.

Of the aﬁce of juftices in Ejre. -

CHAP.
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CHAP IV.

Secr. 1. |

B of }'ddgmem. :

HE ﬂowéi:;, and neceflity of law doth
l depend in righteous judgment,

~ without which the law can have ne
effect, nor any due end. And therefore it
is fit to fpeak of judgments, which are not in
all points here according to the rigour in the
old teftament, and the ufages ufed by Mo/es
and the prophets, before gxe incarnation” of
Chrift ; but they dre mitigated to' the tem-
per of mercy, of the truth, and of the juftice
which Chrift himfelf ufed-upon the earth,
and commanded to be ufed in the new teft-
ament, and which the apoftles and their fuc-
ceffors have ufed fince the incarnation of
Chrift, and according to the judgments of
the ancient ufages in pleas, touching the
laws of this realm,

CHAP
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" CHAP IV

The ordinance of judgment.
]Udgment cometh from jurifdiction, which
is the greateft dignity which belongeth to
the king. And there are two kinds of ju-
rifdicion, ordinary and affigned; every one ~
hath ordinary jurifdiétion, if offence take it
not away from him; for every one may
judge his own according to the right rules
of law. But this jurifdiion is now reftrain-
ed by the power of kings, in as much as
none hath power to hold plea of trefpafs or
of debt which paffeth 4o0s. but the king.
Nor any hath power of conufance of fees
without a writ. Neverthelefs, it is Iawful
for every one to f. ouft the mortal offender,
for committing of their offences, by good wit-
neffes, by warrant of ordinary jurifdiction,
whether the offenders be clerks or lay peo-
ple, of age, or within age, and all other of
what condition foever they be ; and in thofe
cafes are thofe offences called notorious of-
fences. , )
- ‘There are two kinds of notorious, notori-
ous in fait, and notorious in right.
Notorious in fait is, where no contradic-
" tion lieth, nor no oaths need to juftify them,
by reafon of the witnefs of the people.
Notorious of right, is where the offenders
are attainted of their offences by themfelves,
or by the oaths of witnefles, or otherwife in
‘judgment.  This jurifdi®tion affigned is
.o - ' that
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that which the king affigns-by his commif:
fions of his writs; for without a writ he
cannot by law grant any jurifdition, if not
in the prefence, and with the affent of the
- parties..’ :
None can give jurifdi&tion but the king,
and the reafon is, becaufe he is not fufficient
to bear without help the charge which be-
longeth to him te punifh the trefpafles, and
to afloil the offenders which he hath to go-
vern.
And fo our anceftors appointed a feal and
a chancellor to help the fame, to give writs
remedial to all plaintiffs without delay.
That writs ufed to be of this aflife, they
were withoutrafure, withoutinterlining, with-
out blots, without ufual tranpofition, and
without every fault in the parchment and let-
ters, and written in Englith with a known
hand, by a clerk of the chancery, and ufed
‘to contain the name of the parties, and the
fubftance of the plaint, and the name of the
judge, and of the king, or other tefte of the
writ, which fometimes were direted to the
lord of the fee, fometimes to the bailiffs,
fometimes to the juftices in Eyre, fometimes
to certain perfons named, and fometimes to
perfons not named, as to bailiffs, juftices, and
theriffs. ‘ N
And every plaintiff ufed to have a com-
miffion to his judge, by the writ patent
aforefaid. :
And now may juftices, fheriffs, and their
clerks forge writs, thorough draw loofe, a-
.mend or impair them, without any profecu-
I tng
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ting or ‘punithment, -becaufe the writs are -
made clofe through abufe of the law. By
that feal only is jurifdition grantable to all
phaintiffs without difficulty, and the chancel-
lor is chargeable by his oath of allegiance to -
make fuch writs, and that he do not delay or
deny juftice, nor a remedial writ to any one, *

CHAP IV
SecT. 3.

:}‘uriﬂi&i onis a power to declare the law.

HAT power God gave to Mofes, and
T that power they. have new, who hold
his place wipon earth,, as-the pope, and the
‘emperor, and under them the king now hath
this power in his realm. :

‘The king, by reafon of his_dignity, -ma-
keth his juttices in divers degrees, and a
‘pointeth to them:jurifdiion, and that in di-
avers :manners, fometimes certain, efpecially,
~ .asiid commifions ofilefs:aflifes; fometimes in
-eertain generally, as it is of commiffions of
juftices.in Eyre, and of:the chief juftices of
' ig::as before the king, and of juftices-of the
-bench; to:whom jurifdiétion-is given to hear
and - determine. fines . not--determined, the
- gratid affizes, the tranfations of pleas, and the
Isights of the: kifig and.of the queen, and of
- s fees;:and the words of : the king’s writs,
~whether they benamed generally or fpecially.
. -'Befidgs, the barons of the Exchequer have

' N jurif-
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- prifdiction over receivers and the king’s bais
Kfls, and’ of alicnations of lands and righea
belengihg to the king, and to the righv-of
his crewn.’ Sometimres jurifdidiian is given
w theriffs for she defaults of oghers, 93. apt
peareth in the weit of vight; where ig 1s faid,
that if he do not right; that the fheriff of the
county fhall do it. ‘

" “Sometinies to thofe who have the return
of writs returnable. ..
Sometimeés jurifdiction is given to the ju-
ftices of the bench by remeving of the pleas
out of the counties, before the faid juftices,
and fometimes to record the !pleas. holden
in mean courts without writs, before the
fame Jiflices of the berich : buy a thdfe re-
conds owght novavail thie phatneiffs, if not
aftee Wdgmmept @iven, that the pleas be re-
turnable yntil atter their judgmenss.  And
as the pleas movediupon the writs are to

- e rewandéd o the lords courts, where

thie bovds have not faibed. to. do. right. Ih

-Jike rhannor-are che plens removed by pone

feturmuble in the counties, in cafe where the
Panties never appeared!in court for 1o phead.

To the officeof 'chief juttices it belong-
eth to rediefs and punifh the witous jidg-

“yrients; and the wiongs and'the errars of athqr

“Juftives, and bynetit to caufe. co come befode

“the Kings, the proceedings and the recdnds,

~with the originat writs, and beford fuch: ju-

“fticés are all lewers pleadable tetirrizbie, and

to be ended, wherein .mention is neade beé-
fore the king Mmfeclf; and the: writs het
©o JioZiee.o i phendable,

L
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pleadable, nor returnable before the king,
are returnable into chancery, =

- And alfo it belongeth to their office, tQ
bear and determine all plaints made of pere
‘fonal wrongs, within twelve miles. of the
king’s houfe, and to deliver gaols and the
prifoners from thence, who are to be deli-
vered, and to determine whatfoever is deter-
minable by juftices in Eyre more or lefs, ac»
cording to the nature of their commiffion. -
- i On the other fide there is a kind of jurif
diction, which is called arbitrary, -which is
not ordinary, nor affigned, as is fuch which -
is by the affent of the parties. = ..
- Of jurifdiion cometh judgmeat, which
hath many fignifications : in the one, judg.
ment is as much as to fay ablolution from
dffenke’; in another fenfe, as fentence, which
fometimes foundeth well, as of difc or
acquittance from pusithment, and {ome-
times ill, as excomengement: and inanother
fenfe, as the end of the plea, and the end of
jurifdi&ion. :
~+ Jurifdi&ion affigned may be for a time, or
for evier. . For a time, as in fome exception
dilatory; where the alion reviveth; for ever,
as by-a definitive fentence wpon the a&ion..
- Judgments vary according to the difference
of offences. In like offences neverthelefs
there are the }ier:d'mdgmcnta. For the mot-
tal offences according to the warrant of the
old teftament, were affoiled by death; forin
 the old teftament it is found, that God com-
‘wlanded Adyfes, thax&bc ﬂ)ouldnoafuﬁ:ctigfe»
, .. Na ‘ lgng
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lons‘to live.  But'before more is to be fpo-
ken of punifthments, it is to fee by what in-
troduction offenders and contumacious per-
fons are compellable to appear in court, and
by what judgments. S . :

'CH A P IV,
SECT. 4 . . )
- Defaults punifbable. y
\ Efaults are punifhable many ways. . In-
J appeals of felony they are punithable
by outlawry ; which judgment is fuch, that
after that any one hath been folemnly called,
and demanded to appear to the king’s peace
at three feveral counties for felony, and he
cometh not, that from thence forward he is
holden for a welf, and is called . wolf’s-head,
bécaufe the wolf is a beaft hated . of
all people; and from thence forward it is
lawful for any ‘one to kill him; asitis a .
wolf, whereof the cuftom was, to bring the -
heads to the chief place of the county, or of .
the franchife, and according to law, for
every head of an outlaw, to have half a
mark, and fuch fugitives, outlaws, forfeited
for their contempts, the realm, country,
friends, and whatfoever belonged to the
peace, and all manner of rights which they .
‘ever had, or could have by any title, not on-
1y as to themfelves, but to their heirs. for
ever. Alfo, all confederations of homages, |
of alliance, of affinity, of fervice, of oaths,
and all manner of obligations betwixt the
outlaws and others were broken, fevc:n:d(i
an
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v and defeated by fuch judgment, . And all
~ mpaner of grants, rents.and contradts, and
all manner of attions which they had againft
any: manner of perfons, were void, nof only
from the ‘time of judgment, but from the
time of the felony, for which fuch judg-.
ment was given; and fuch perfons could ne-
ver again refort to anfwer the felony, if the
procefs of outlawry were not faulty, if not
by the great mercy and favour of the king;
women were not plevilibles, and. put in do-
zeins as men, but were waves. ’

CH AP 1V
SecrT. 3.
Defaults.

N perfonal attions, venials, defaults ufed
to be punithed after this manner. The
defendants were diftrained to the value of the
demand, and afterwards they were to hear
their judgments for their detaults,. and for
default after default, judgment was given for
the plaintiff. This ufage was changed in
the time of king Hew. I.. that no freeman was
not to be diftrained by his body for ana&tion
perfonal, venial, fo long as he had lands; in
which cafe the judgment by default was of
force, till the time of king Hen. [II. that
the plaintiff fhould recover his feifure of the
Jaad, to hold the fame in demefne aiter de-
fault, until due fatisfa&ion was made, fo as-
the defaults were more hurtful to perfoas in

contempt, then profitable. _ ,
.. Somie a&ions are perfonals, and not mixt
in the introduction, as of neifty, of wcooung,
N 3 _ of

—
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of leading away diftrefles; and fome a&ions

there are; that aithough they favour of ¢he

perfonalty and realty, yet they hold not the
. rules of thofe a&ions 5 as of recognitions of
affifes, in which if the tenants make defaults,

for that there is no diftrefs nor feifure of the -

land, or other thing in the king’s hands, bue
the recognitions are to be taken ex officivg

and the-judgments are to be pronounced acs .

cording to the verdict of the juors, in re-
fpet of fuch defaults.

CHAP 1IV.

_SECT.' 6.

Of perfonal attion.
Y N perfonal a&ions, venials, where the de-
I fendants are not freeholders, the defens
tlants ufed to be punifhed after this manner,
Firft, procefs was to be awarded to arreft
their bodies, and thofe who were not found,
were put in exigent in what court foever the
plea was, and were at three courts'}folemnly
temanded and prochaiinred ; and if they ap+
peared not at the fourth court, then were
they banifthed the lord’s jurifdition, ot the
bailiffs of the court for a time, or for ever,
_¥ccording to the quantity of the trefpaffes.

CH'AP.!'
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CHAP 1IV. -
SecT. 7.

A Defauits in real ablions. :
HE defaults in repl actions are punith-
able in this manner. t the firft de-
fault the plaintiff is there feifed to the value
of the demand into the hand of the lord of
the ¢ourt, and the ctenants are fummonable
to hear thexr Jud%ments of defaults; or a¥-
’tg appe pearanee, the feifure is to be adji
to thé plaintiffs, to hold in the namie 6f &
‘diftrefs, until by lawful judgment he ®e
,qufted thereof. ~And if any one appear i
‘court ﬁrft he is to plenife the thing in dé-
- .man an Prcfentiy 1o anfwer the default ;
in whnc}x cafe he may deny the fummons, bd-
tapfe he was never fummqned or Hof red-
9na fummoned, and thereof he -may
zls law againft the tefimony of the
‘ﬁlmmoners, altEough they be prefeat, and if
Jhe wage his.law, he is prefently to plead to
t é aé&on, or to. the piamrrﬂ" -

c H A P 1Iv.
oo chr 8. ' '

~ Of atlions mixt. '

THE defaults of mixt actions are pumﬂz
able'in chis manner, the defendane ade
‘Qxﬁramaﬁle by aHl their moveable goods and
fands, faving that they are not put out of
‘that pofiefion from court o court, ¢ilt they
ﬁxat‘ and an{wer, and the fiyes come <o

Profits of the lords of the courts.

N 4 CHAP
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CHATP (Vv
SEcT. g..

 Of pledge and mainpernor.
PLedgcs and mainpernors are of one fig-
nification, notwithftanding that they
differ in names; but pledges are thofe, who
bail other things than the body of men, as
iin real actions and mixt, mainpernors are in
_perfonal a&ions, only thofe who bail the
y of aman fafe pledges are thofe who
. are fufficient to anfwer the demand, or the
value, and are true men, and freeholders to
whom the plaintiff is, and in whofe court the
gie: is brought ; and if any one bring the
y or his fees by default, he is fufficient
punithed, though he be not amerced, but
‘then the offender is firft amerceable, when he
is brought to judgment, and cannot excufe
his wrong or fave his default.

And as none who cometh before fummons
ts amerceable, fo no plaintiff is amerceable,
or his pledges, de profequéndo for nonfuit,
where the tenant appeareth according to
the warrant of the fummons; or otherwife,

- maketh fatisfaktion for the fame. Asin cafe

‘where the king commands the fheriff, that
‘he command fuch a one to appear or todo;
and if he do not, and the plaintiff put in
fureties to profecute his fuit, then that he
fummon or attach the defendant, &¢.. In
-which cafe, if the fheriff had not warned the

tenant



‘tenant to appear. to do.according to the
points of the warrant, if he take furety of
the plaintiff to profecute, he doth him wrong:
but the plaintiffs and their pledges are o
be amerced, when the deYendants offer them-
felves in judgment againft them ;" and they
".make defaults by nonfuit. B
... And alfo thofe fheriffs do wrong who for-
bear to execute the king’s commands, in as
much as the plaintiffs have found furetics to
profecute their plaints, when rio meation is
.made in the writs to putin fureties. . .. L

C H AP, IV.
+ . SECT. 10.-

| Dq‘adn 'éﬁer ﬁmmn:.

: AS there is a default of perfons, in the like
‘ manner there are of things ; as of fer-
_vices iffuing out of lands where the lands are
infervice; and where not:  if rent, fuit, or
other fetvice be behind ta. the lord of the
fee, the tenant.is not diftrainable for the
fame by his moveable goods, but it behoveth
to {fummon the tenants to fave their defaults,
or to make fatisfattion, or to anfwer where-
fore thofe fervices due out of their poflef-
fions are behind to the lords ; and if they
appear not at the fummons by the award of
the fuitors, their lands are to be feifed into
the lord’s hands, till they juftify themfelves
by pledges. - And if they be again fummon-
-ed, to hear the judgments for their defaults;
\ ' S “although



136 Uf defaults, e,
although they come not at the fecond “furii-
mons, they are not to be amerced, in as much -
as they came, they may render the land, or
- alledge e privilege, or fay fomething why
they ouglit not to obey the fummons.
C.Xnd if the lord have not a proper court,
nor fuitors, or hath not power to do juftice to
his tenants in manner as aforefaid; then the
fame may be done in the county or hundred,
or elfe in the king’s courts; or at firlt by 2
‘writ of cuftoms and fervices, and other r¢-
medial writs. And if any one hath not any
thing to acquit himfelf, the lord is not to
lofe his right although he be delayed there-
of, but the lord may feize his land as before
is faid, and the tenant is to-recover his da-
mages where he can, and it fhall be account-
ed his folly o enter 6r remain {n‘another fee,
‘without the confent of thelord. =
" And if any one ouft him of his fand, and
“of his tenement, and enforceth another pérfon
70 hold of him, and maketh himfelf mefne
‘betwizt the lord and the tenant, in préjudice
“of the lord, in fuch a cafe the law is ‘qfc}l ]

70 hold the courfe after Gid. "

CHAP IV . |
E /S)Ecy’r, . :-. ,‘ ; ‘f
o _cliaupfox.';" . ::
Y F any one do of fay to his lord of whoth
X he holdeth any thing, which turseth tht’:
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the hurt of his body, or to hit didnherifon
or to his great dithonour; firft by the award
of his court, or of fome other fuch a one %
fummonable, if he be his tenaat,: aad afrer-
wards if he make defauk ke is-diftrainable
by his land by the dord, till he appear; and
if he appear, and cannet diichirge bunfclf,
- by his wager of law, by 12 mea mareor fefs, -
according to the awapd of the xourt he'isab -
be difinherited of ¢he tenancy, which be
holdeth of the lord, in fach a amer by the
judgment of the fuitors, and fo it behovesh -
that the tenants leave their lands, and tlm
they come to the lords. -

And if any one denicth his lbrvmewhdz
ke ougit to do, it may be {aid by the lords,
that wrongfully he demieth ¢ither pare or the
whole, and that to his wrong, and fo furthes
oount of feifin by his own hand, and chag
fuch is his right, €. as after fhall be fid.

And the tenant may chufe to try hisright
by his.own body, or by another, or join ifise

n the grand afiife; and pray conafamce
w ther he hath the better ri ;:holdfuch
land fied, difcharged of {uch fervice, a3
helmmorthefmd A. o have the fame
hnd ia demefae us he chaimeth.

JAnd if the defendant will cry his i %maby
the body of anocher, then ye are w
guith. For if ehe aftion be perfonal, vhe fuit
need not be prefent; and if the action be real
und the temanc hath his champion preﬂmt;
thea may the pluiniff offer
ugarﬂchcdumpm of the defmdam, or

he
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~ he thall e his covenant or his writ.” And:

' if the defendant have no champion, ther are
the parties adjournable if they have joined:
~ battle, *that they have their champions ready-
- at the: next court, as appeareth in the cafe of
Saxeling .to -whom Haftan was bound ina
bond of 10 L by a writing obligatery.made
at Rome, which the faid Hunfan denied,
that.it was not his deed, to. which Sgxeling by
way :of replication. an('wercd thathe wrong-
fully denied the fame, and chat wrongfully;
for that he fedled it with his feal, or with
the feal of another which he borrowed of
him, fuch a day, fuch a year, and at fuch a
place, and that if he would deny it he was
ready to prove it by the body of 4. who faw
it, or by O. and C. who faw the fame, and if
any hurt come to them, he was ready to
prove_the fame by another, who could prove’
the fame. - And fo it a iPpea.rcth that it is
not needful to have prefent fuit in fuch per-
fonal .actions the firft day, but the pimcs
may be adjourned as itisfaid. - - - -
.And if any one who cannot be a-fit' wit-
nefs, or who'is a champion, be offered by oné
of the parties to combat, who was not na-
“med before to make the battle, and the ad-
vérfé party there challenge him, and.’de-
mand judgment of the default, in fuch cafe
}Ee _;udgmcnt is'to be given agamﬁ; thc ‘prof-

. Aad‘.xf any il happen . to ‘any of -their
chiampions whereby. they cannot combat ac-
cordmg to their proffer, none¢ is receivable

to

~
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manper are thg lords challengeable of wrangs
am;l injurics done by.them.to their tgnants, *
‘And if the lords do not appear to anfwer °
thenr tenants; then are the tenants to be
ged that they do no fervice: fer thclr »

lands, till thc Jords have. anfwcrcd gt
(PRI : R U . . .»:.'; Lt
. i .’.: ,’,' ERSta
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Of mybmm Lo
PUhiﬂtmltm is a faeksfadtion for & h'efpafa
or an offence; there are ‘two' kinds -of
punithments.  Voluntary and viclent. -

Voluntery is that-which bihdeth the deer
oQ'Ins ewn-aecord; ‘a4-it-is i s com
terifes, 1o compet the ‘people 10 Keep ‘their
bargains, bue with fuch punithinents thelaw
medleth: npe: with: of ‘Violene !ptmxﬂument
wherewith the law medleth, *there e two
kinds, corperal and pecuniary.

Of corporal- fome are movtal, anﬂ fdtne
venial; “of meital, fome- are by beheuding
fome by draw:ng, fome by hangidg, fotne
by burning alive, fome by falling froms dan-
govous places, and otherwife’ according o
ancient privileges and ufages.

The offences which require pumﬁsmen% of
death, are-the mortal offences.

" Of veniel punrithmests, fome zre byhﬂ'b
of member; as the felony of maylem in
" cife of wreng § - of meinber; fome by the
Yofsiof hand; as i moﬂ‘aife‘notams, and of
tucters of pméés with ehe larceny ‘of lef8
than r2d. end ‘mote than 64. which ki

Rich. changed, fome: by ‘entting owt

tongues, as it ufed to be of falfe thneﬁ'cs,
fome by beating, fome by imprifonment,
fome by lofs of all their moveable goods,

- and Rot meveable, as of falfe judges, and it

is
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. ¥ "Vhe caule whether it be mortal or ve»
mial, 2 The pesfon, the plaintiff and defea-
dant, 3 The Plaae, whether in fan&uaxy,m
#0t, 4 The uime, whether in day or in the
wight, 5 The quality af the trefpafs, 6 The

quastity areth in: xtfelf, 7 The. end,
whether were in manger of
diftrefs by o gu&nﬁlglq iMPORKAL, or ip
;\:nm of hr@nyn by ahenatan unjulkifige

i LTl 3
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S tc T. 33 ;J o
ST Of mfamnw pwrfau.r
ALL thofe who are rightful attainted of
ari offence, whereupon cerporal pu-
mﬁzment followeth, are infamous. -

* Infamous-arealt thofe who offend mortally
or fefontoufly, all thofe wha are perjuréd in
givitg fale witnefs, all falfe'judges, all falfe
uflrers, -and all thofe who-‘are - attainted of -

nal trefpafles, to whom open penancc is
Joined by judgment of Iaw.

‘Thofe who imprifon a freeman agamﬁ his
'will; or-blemith the credit of his franchife by
enorhon, or by any purchafe; thofe who al-
fo biiig atraints and cannot prove the perju-
xy; whereby honeft jurors are flandered.

And thofe who indiét or appeal a man whe
isinnocent of crime, blemifhing his credw, or
wrongful - flandering him of .an tfonal
wrong; for thofé thge pleas are hZidpoedtouy,
the one becaufe the holy feripture forbiddeth
‘vengeance to men, but the punithmeht of
offenders belongeth to God; and-Geod ¢omy-
mandeth to thew mercy, and that is againft
the appeal of felony ; the other of 'attainder
of perjury is- odious for: The ‘dorporal’ pe-
nithment which followeth thereupon ; -the
3d becaufe it is againft the law of nature;
which will not that any man fhould be in
ﬂavcry to another creature.

Again
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' THE Pu;n&ﬂxmcn; of the mortal fin of mae
jeRy againi} ghe king of heaven, for

domy,




194 v Of burning.
domy, is.by burymg the offenders alive deep
in the ‘earth, fo that the remembrance of
them be forgotten for the great abomination
of the fa&, it being fich a fin which calleth
fdr vengeance from God, and which is mere
Horrible than ‘the raw{hmg of the mother’
but this offence is'not to be brought ‘before
any judge by Way‘ of accufation, but the ve-
1y hearing of it -is forbidden.  The judg
meént of Romery is by fire, either to be
burnt or hanged. “
*" The judgment of herefy is fourfold one
is ‘excommunication, ‘another dcgrad‘atlon, :
the third dxﬁnhemmg, the fourth is bummg
to cinders. ©

The Judgment of majeﬁy againft” the
earthly king is by punithment, according to
the ordinance and pleafure of the king. -

The judgment of falﬁfymg, and'of tréa-
fon, is by drawing of the parties, and hang-
ing them till they be dead. - -7

C H A P IV
SECT. 15

Of bummg

THE judgment of burmng is to hang
until the parties be tead, which ufed
to be by burning, and in cafe wbcre the da-

- mageous burning is by increafe of any ¢
buﬁxblc matter ; it was ufed to caft th

into
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into the fire when they found them freIh in
the domg of it.

LT i .(,Hl‘: ’< ) - -.,{
¢ H AP IV,

s

4

Of murder

pdgment of murder i comimorly
2> by hanging until the parties be dead;
in' felamcs ‘not notorious, and in’ notorfous
itis by beheading the murderers, neverthe-
lefs we are to diftinguith, for fome kill meni
and offend not, nor deferve any punith<
ment ;: fome-are man-flayers in fignification
and not by name 5 and fome are ﬁayers of
themdelves, i« : i...

v Pbe firft are lawful ]udgcs who by a nght

judgment, and good confcience kill men; -

and the’ minifters, or officers whor do-execus
tions.of fuch.lawful judgments ; ‘and alfo;as-
it is of thofe who.kill without judgmens;
and-without' offences as it.is .of . thofe: Who
are without difcretionjand. kill naen; as madi
en, ideors, infants within. the age of fev
years; dnd, thofe.who kill men in.keeping: of
the king’d peace, and of thofe who kill by
law, as-ofidiofe. men-flayers, . who kil men
 ivetheir. mrtat'uﬁmcca notorious.: n fady
and as.itis of thofe wha kill men .in their
own doﬁ:ng : who otheswife; gannot! fave
theit own lives. . _
O 2 ' . Th
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. The other fort:s of tl

fire to kill and cannot, :

caft infants, fick people,

places where-they- inten

want of help; and gs it is

innocent men, that to ¢

confefs themfelves to ha

ed ; thofe who conden

Judgment, although th:

reétly kill them 3 and as
- who appeal: or "indiét i

mortal offence, and proy

or their mdx&ments, ;

ufed to be judged to

king Henry 1. ordained t

they be not judged to

have corporal punifhme

‘who wrongfully appeal, -

for if any one hath appe

ly, that there was ‘no «

judgment, or other reafo

cafe he was to be adjud

faltion to the party, anc

fer corporal punithment.. FU
-« "King Kanute .ufed ta Judge the matnpms
fors according ds the: principals, when their
{rmmpals appeared not in” judgment, but

ing Hen. 1. made this difference, that the
| ovdmance of Kanate .fhould - hold againft
tmain-prifors ‘who were: confenting to the
fact, and «the other fhould be ‘adjudged
againft the pldintiffs, according to-the e
ample .of the principals if they were {pf!L
enty

—
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fedt, and apainft the king' they weré pu-
nifhed with a pecuniary penalty. - -
. The third tafe is of thofe who burn, Hang;
hurt, or othérwife kil themfelves, -
_ Again ye are to diftinguith of éthér men:
flayers; as of phyficians, jurors, juftices,

witnefes, of ideots, maduren and fugitives ;
for phyficians and chirurgions are fkilful
in their faculties, and probably do lawful
cures having eand ennifcrences, {o-as nothing
faileeh to th zh to their art be-
Torigeth ; if their patients die, they até not
tlieréby men-flayers or mayhemors; but if
théy take upon them a cure, and havé no
ktiowledge or fkill therein; or if they have
krowledge, if neverthelefs they negle& the
¢ure, or minifter'that which is cold for hot,
or hot fot cold, or take little care thereof,
or rieglect due diligence therein, and efpe-
¢ially i burning, and cutting off of mem-
Bers which they are forbidden to do but at
thé peril of their patient; if their patients
die, or lofé theit members, i fuch cafes
they are men-flayers or mayhiémors.

. Judges judge” ttien fometimes fallly to'
death wittingly, and fometimes out of igna-
fanceé; in the firft cafe they aré murderers,
and dre to be hanged by judgment, and not
only thofé who gave the judgment, but the
acceffaries, abetrors, and thofe who hindred:
siot fuch judgmient when they might have
done it,

O3 And
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And in the.fecond place ye are to diftin=
guifh; for one manner of ignorance is, as
if a thing known had not been known, and
this. kind of ignorance doth excule; the
other is of ‘a thing not known which ought
to have been known, although he was nog
bound to knowit, and this excufeth; alfg
the third kind is, which cometh of not know-
ing that which a man is bound to know,
and this excufeth not ; and note, that igno-
rance in itfelf is no offence, but this neglect
of knowing is an offence. The judge doth
not offend fo much that he doth not make
the law, but he offendeth in foolifh underta-
king upon him to judge foolifhly or falfly,
The fourth kind of ignorance is, that a man
judgeth of a thing otherwife’ than rightful,
" and if fuch ignorance come of the fat it ex-
cufeth, and of the law then it excufeth not,
Or thus, there is one manner of ignorance
which one may overcome, and fuch excufeth
not; and there is another kind of ignorance
which one cannat vanquifth, and fuch ex-
cufeth, whether it come by nature, or by too -
much paffion, or ficknefs, or of rage. =
. And that which is faid of judges is to be
intended alfo of jurors, and of witnefles in
cafes notorious, where many intermedle fe-
lonioufly, and any one be killed, and there
be no caufe to kill him; in cafe alfo where
a child is killed by too much beating, and
in cafe where many have wounded one man,
who died of one foleft roke, all of them gct;]e-

. : rally



Of murder, ~ . 199
rally are adjudged men-flayers for the appa-:
rent evidence of the fact; for none but
God can judge the intentions of thofe that
gave the ftroke that it was to kill, nor who,
intermedled therein to hinder that any hurt
were done, with a good intent; fome who
gommand what may be for hurt, or may be
for good ; fome which held the parties, and
wothers who ftruck. - , e
- Agwin ye -are to. diftingnilh of ether
men-flayers; as fome kill thofe who enter
0 do a mifchief, if fuch cafes be not noto-
rious their acquittance or condemnation is
in the difcretion of the fuitors; alfo in cafe
when people kill a man in defence of them-
felves and their. poffefions; as it falleth in
diffeifins. . . , -
- Again, if a man draw another to fence
with him, or to fhoot with him, and he gi-
-veth him fuch a wound as if he meant wil-
lingly to murder him, the fame is not to

- be .judged for murder, feeing men cannot
judge bur according to faés, and not ac-
cording to the intents or thoughts of the
parties hearts. o
. Of fools alfo ye are to diftinguith, for -
all fools are accountable men-flayers, as to
have. judgment ; but only ideots, and in-
fants within age, for a crime cannot be
done, nor an bgence but through a corrupt-
ed will, and a corrupt will cannot be but
where there is difcretion, and ‘innocency
of confcience .doth fave fools. outragious;
and therefore Robert Volround ordained, that
- : 04 ideots
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ideots being heirs fhould be it the citody
of the king, for their marriages, and for
their inheritances of what manors or lordy
foever they held their lands. .

_ Likewife ye are to diftinguifh of madmen,
for franticks and lunaticks' may offend ot~
tally, and fo they are to be accounted and’
judged for men-flayers, but not thofe who
, ‘are mad continually, '

Of infants alfo ye are to diftmguifhi, of
infants murderers, and of infants killed'y
the murderers within the age of one an(i
twenty years are not prefently to be judged
to death in' a fatt not notorious, before they
be of full age. ’ '
- Of infants Killed ye are to diftinguifh,
whether they be killed in their -motherg
wombs or after their births; in the firft
cafe it is not adjudged murder; for thaf
none can judge whether it be a child before
it be feen, and known whether it bé a mon:
fter or not; and to infants killed in the
firft year of their age, the conufance belong-
eth to the church. ' ‘
~ Of fugitives, and of thofe defendants ig
the diftin@ion which followeth; he who
- killeth a fugitive after that he fubmitteth
himfelf to the king’s peace in a fact not noto-
rious, he is to be adjudged to death as 2
man-flayer, otherwife not; and he who kil-
Jeth a man defending himfelf, who might
fly and avoid the killing is alfo to be adjudg-
ed to death as a man-flayer, otherwife not.

Of
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' OF i oFEnCey of roblicty s Hfcény, burs!
glary, where. the dutiage ekcdedeth 1712,
where dhie- offenders’ are takieh it tHeil of-

fenees;: the offériders are 16-be Kilked by To-

fing of their heatls, if the people Be prefent
afeer the fa& and teftify dmé-‘félbxgr s andig!
cafes not n&oﬁous;.ehegedgmeﬂ: i iy to'be’
Hanged tilk they be dead, - -~ 7 f
© And if the deferidant be 4 WolHiah yé aré’
1 diftibgtiifh; whether fli¢ Kak 2 hafbdnd!
ot not, Who ' is yer living, and aHbo'of ¥’
#&%ion; whether it be mortal or notx for if
fhe be; dnd was fole without' 4 hufBand
whiéh fhe Hath marfiéd at thé- d6or’ of the
monafiéry, ahid the aftion bé mortal, MY
fisall anfiver as a matt doth ;. 40 if (he Be 4
féme covert-ye ‘até to 'diftingtiith;-for if fhe
bé accuftd of a ‘mortal crimé as ’ﬁﬁeii‘a!;
fhe fhall anfwer; anid if ds # aceeffary; then
ye are to diftinguifh; for if the be aceufed
of confenting to the felony of Her Hufband,
or to @ny other, her husband: fot Knowing

“jt; yet ye are to diftiguith of the crife;
- of thé offences of larceny, of burglary, and

of 6thér fmall offéncés fhe may anfwer, thaf
fhe was under the command of her husbarid,
and that fhe could not contradict him ; tha€
anfwer is-peremptory in larcerty, and if withs
eut the knowledge of her husband; the fhal
anfwer : and 'if a woman witHouat Her huf~
band be aceufed to have been in the com:
pany of 4 thief for a minute, or a vety fmall

Ce s : ' time,
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time; fhe may fay, that the was not in bis
compagy but as his concubine. . .- 'n
-, Of mortal judgments, of outlawry, of ab-.
juration of the nealm, of vanquifhed in bat-
tles . for mortal felony, and otherwife at-
tainted of -a notorious mortal offence, or not
nojorious, the offence is fuch that the blood.
is corrupted ; and of the offenders the blood:
is zgx.gigé‘tzig‘;,yqry defcent in rifghg of blood,
fo that nothing can . defcend from them, toy
any of their heirs either next or remote. by,
defcgqt, but all fhall remain to ‘the lords of.
the fee, from the time they committed the
offences, whoever were tenants thereof: in
he mean time by. what contradls foever;
and ‘all fealties, contracts, and obligatjons
are blotted out thereby; and of fugisives it
is éccord;ni as it is with outlaws, and their
goods which remain (befides what ‘belong
to others) remain forfeited to the king, . ..
- And the like in remembrance of their fe-
Tonies, and in hatred of the felons, it is law-

ful to deftroy all their manlion-houfes, to .

eradicate their gardens, to cut down and
wafte their woods, to plough up their mea-
dows, or otherwife overturn them, which
king Hen. 1. did moderate at the requeft of

the Commons in this manner, for ‘the fa-

ying of the lands of mortal felons in their
hands, of what manor foever they were hol-
den, that he fhould hold the fame, and
fhould take the profits thereof for pne year,
and fhould do wafte if there were not other
3~e=manr made with him, :

o For

“5‘ SV AANAAY o

— ————
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For the offence of fape, thc,]udgment
was to be hanged till he-died, without ha-
ying regard whether thé womat ravithed'
were a maiden or not, or thhout ”dlftm-
guithing of what " condition’ fhe was, and
whether at the fuit of the perfon, or at the
King’s fuit; which offence before the time’
of king Edw. the fecond, was by burning of
them ovey the eyes, becaufe the luft came

ip by -eye I and the heag of Whoredom camc

mi:he 1’c1ns of the lcchcr, SR "

Swen tbmg: do ﬁay ;adgment qf deatb
L T “Falfe judgment; or foohﬂx ud cnt.

2 Falfe {‘égzxgmony. ‘ 1 gm o

< 3 Defalké of better anfwe;. '( co

4 Thie haft of’ the km§ T

A woman with chil

hefirt three cafes have refpxte by forty
days, the fourth by thirty days, the fifth
by forty wccks, or more if the chxld be not
born ¢

6 Widht of chfcrcnon, as it xs of xdcots,
nfadmen, and of infants.” -

7 In poverty, in which cafe ye are to di¢
ftinguith of the poverty of the offender, or
of ‘thing ; for ‘if poor 'people to avbid fa-
mine take vi¢tuals to fuftaio their lives, ° or
cloaths' that they die not of cold, fothat
they perith ‘if they keep not’ * themfelves
from death, they are not to be adjudged
't death, xf it were not in their powér to

. have
)



that the affirmation was.firft to be- re&:iYed
inproof in favour of life ; ard thenee it was
that if one man accufed another of felony,
and he plead that he is not the manm, the
proof was awarded to- the defendant te con-
vince the other of lying,. either by his bo-

dy or otherwife. And fo it is if the defen-

«dant fay that he could not be at the doing
of fuch an ad, at the day, place, or year
named: in the-plaint, becaufe he was then
"~ ih another ‘place, where by prefumption he
could not do-it, or that he could nat be
there prefent ; or if he faith that the thing
came to him by good title, in favour of life
the proof belongeth to the defendant pe-,
remptorily at his peril, to the-overthrowing;
of the action, and the exception ; but if the.
defendant foly deny the aétion, in fucl cafes
. the proof belongeth to the plairiiff,

of
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THE corporgl pum[hmcnts ofdmd: bes

ing pal,; we age to.come 1o corporal

?umtbmem venials, vdaicb«m 'hyo 'ine
IRTONY anow; aml fiek 0 mgnn

tdlions, on(shkt for irke) which are in:thoes
cidfes, that is to fayx, in mayhem, wounditig}
and imprifonment, in which if'she pleas’
brought in by appeals of felony for revenge
only, then belongeth the judgment tallion,
or like judgment, as mayhem for mayhem,
wound for wound, imprifonment for impri-
fonment.

‘And if pardonable in form of a trefpafs,
then thefe judgments hold place, ,that the
offenders make reafonablelfatisfaction to the

intiffs, and afterwards that they be ad-
“judged to do open penance according to
the quantity of the offence,

Open
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./ "Open peninces ate thefe ; améndmenits of
highways, caufways, bridges, fetting them ap
in" pillories 6r ftocks’; "impriforicient, and
abjuration ‘of the realm; exile, banithment;
either frotii off the land, ot frem the towni
from entring into fuch a place, or from
going out of fuch-a place, by ranfom of fuch
a penalty, by pecuniary punithment, or by
other fine,%nd fuch ather, kinds of judg-
ments penals. And if the offenders be in-
fants, or otherwifg in-cuftody, that in fuch
cafe;_ the gugu’:llians;1 be adjudg;d to make
fatisfaltion of the damages;, and ar-
dians to betake thcmf%ige?zo :hegﬁ of
the drefpaffers; but the dpen penance .is
to. befufpended fo long as they.are in; wafd,
fo thag according to. the difference of; the
- offences.. nd : the  offenders. the . pumithy
merits. were in mannet asifolloweth 3 and
firft of falfe, judges, who the-more greatly
offend for as much as they are:in.a highes
degree than other people.. . -.i .

Py

[\
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. - Offa!/&j”dge’. S FEVERAE PN |
OF falfe judges affigned, king Alfred or-
dained fuch judgment, that the wrong
they do to God whofe vicegerents they are,
and to the king who is put in fo noble a
a place as is the fcathof.‘&gl, and hath gi-
-ven them fo great dignlity as to reprefent gg
perfon. of- God, and the ‘,cgn,ufagﬁ} as-4
judge offenders, that firft they be adjud;
to make fatisfaction to thofe they have hurs,
and that the remainder .of. the goods
thould be to the king, faving, all other
fighs, and all their pofieffions, with all their
“pirchafed lands fhould be forfeited in whofe
ands foever they' be come, and that they
be delivered over to.falfe Lucifer, fo low
that they never return to them again, and
their bodies that they be punithed and ba-
nifhed at the king’s pleafure, and for a mor-
tal falfe judgment that they be hanged as
_ other murderers ; and for mayhem, wound-
ing and imprifonment, that they have like
- for like, and the fame law, and in the fame
condition. y o ¥
" The judgment of falfe judges ordinaries
i$ not in venial judgments fo penal, as it i
of judges delegates before ; but they areto
make fatisfaltion to the parties’ plaint_ilﬁ

NS
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and to the king they are punithable by
a pecuniasy penalty, -and difabled from ail
manner of jurifdi®tion whatfoever; and in
cafes mortal, and tallions, according as it
hath been faid hefare of other judges.

CCcHAP W
' SpcT.oag9.

AV .

:'* : :‘“ - y - pf:}e{j‘(’zo i 3 ,’.,, . 7
PEW ‘js 4 great offenee, ‘of which ye
al

afe fo diftiiguifh cither of perjury

falfe tcﬁigbny, mg by breach of fﬁf:g, 3 l?f
each of “the oath of fealty3 of .the 'ﬁrx,{
. perjupy ‘ye-are to diftinguifh, sither of per-
jury mortal, or venial; if ‘of maortal, thep
the judgment was mortal, to the example of
apparent murderers. o

And note that in all perfonal a&tions ther¢
befongeth fuch an award,’ that due fatisfac-
tion‘be made to the dplaintiﬁ‘s, and that the
offenders_be punifhed with corporal pains,
which pains are to be brought ‘our by ran-
fom of money; and if ofg venial perjury,
. then that they be banithed fqr a time, or

- for ever; and that their woods, meadows,
houfes and gardens be eradicated accord-
'ing to fh_e ‘example of murderers, fgvh?
that their heirs do not remain difipherited.
. Of the other perjuty ye are to diftinguith,
as breach of faith to the king, or to arfother
a 2 perfon,
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perfon, and if to the king ye are to diftin-
uith, whether as his tenant or not; and if
the oath of fealty be in refpet of land, and
the fealty be broken in any of the points,
then lieth the procefs and ‘defaults aforefaid;
and if of an eath not in refpett of land, ye are
to diftinguifh, whether of the common qath
of fealty fworn to the king, for the remain-
ing in his fee, and then only corporal pu-
pithment holdeth place, which paffeth the
punithment which fhould be adjudged to
others nat the king’s offices, according to
the king's pleafure. o

CHAUP 1V
o SEcT. 20.

Of tbe offices of juftices in Eyre.

HE prefentments of offences -are ex
: .officdo by corcners, by fheriffs and
bailiffs in turns and views of frank-pledge s
by ‘enquefts and fpecial juftices, and by
Kings ex officio, or by their chief juftices, of
. of their juftices generals ; and becaufe that
the ane have not power to determine the

refentments of fuch offences, nor to punifh
the trefpaffes, and the other who can will
not, or do nat that duty which of right
they may do; or punifh the innocent and
Tpare the guilty ;. It was anciently ordained,
‘ P thac



210 Ofthe offices of juftices in Eyre,
that the kings by themfeves, or by their
chief juftices, or by %eneral juftices to hear
and determine all pleas, fhould go circuit
every feven years, through all fhires, to re-
ceive the rolls of all juftices affigned, of co-
roners, of enquirers, of efcheaters, of fhe-
riffs, of hundredors, and of bailiffs, and of
all ftewards, of all their judgments, en-
quefts, prefentments, and all their offices,
and to examine thofe rolls, whether any
had erred therein, either in the law, or to
the damage of the king, or to the grievance
of the people ; and thofe things which they
found not determined that they fhould de-
termine them, and in the Eyre they fhould
redrefs the officers, and punifh the negli-
gence of them according ‘to the rules of
law, and that they fhould enquire of all of-
fences, which belonged to the king’s fuit,
and to his jurifdi@ion. And note, that not-
withftanding the king had the fuits of all
“mortal offences, and of wrongs done to the
law, and to the right of his crown, it is not
thereby to be ynderftood that he fhould have
the fuit of all offences; but if any one be
plaintiff and doth not proceed in his fuit af-
ter the fame is affirmed, ye are to diftinguith,
if it be of a perfonal offence venial it fuffi-
ceth for the defendants, for the nonfuit of
_ the plaintiff doth fuppofe fatisfaction of the
damage ; and if it be of a mortal offence, yet
the king hath not the fuit, if not by warrant
of appeal, or indi&tment, wherein it be-
: hoveth
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hoveth tothe appellees andindictees that they . -
make hafte to acquit themfelves, for none is
bound to apfwer to any manner of ation
brought by them, becaufe they are barred
by an exception of mortal infamy, by being
appealed or indicted.

CHAP 1V
SEcT. 21,
of the articles in Eyre.

EVERY thire ufed to be warned by forty
days at the leaft, by general fummons
of the king’s coming, where after the effoins
adjourned, and the aflize of victuals fet, and
the . ordinances proclaimed, and thofe of
franchifes adjourned, and the jurors called,
fworn, and charged with their articles; and
the claimers of franchifes, and the rolls of
the juftices, of.coroners, and of all fheriffs,
and of all other manner of pleas and pre-
fentments after the laft Eyre taken and re-
ceived ; the firft thing was to inquire, hear,
and determine the articles prc?cnted and
‘brought in the laft Eyre which were not
ended, and afterwards to determine writs
and plaints, to deliver-vifnes, to examine
the rolls, to redrefs the errors, and all other
_wrongs by right judgments, without refpect
unto any perfon.

P2 All
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All the judges ordinaries, and amgnéé,
theriffs, bailiffs, and ftewards of lords of ma-
nors, and all other who claimed jurifdi€tion,
which any one could attaint of any wrong

“done againft the right rules of law, were
.condemned for the wrongfuljudgments, with

-regard to the diftintion of the parties
grieved. .

Coroners, efcheators, fheriffs, bailiffs, and
other minifters doing wrong to the king, or
to the people, ufed to be punifhed accord-
ing to the example-of the other, and further
according to the king’s pleafure.

The offenders which were found ufing
falfe fcales and falfe meafures, and gaining

by breaking of any affize, either of bread,
wine, ale, cloth, or other merchandizes, ufed
to be fet in the pillory, and women in the
tumbrel, and afterwards were not fuffered
.. to merchandize at any time, nor could they
depart from the place or town to any libex-
-ty, becaufe the ufage was contrary to law..
Cut-purfes taken de faflo in their notori-
“ ous fins ufed to be hanged, and for the cut- -
ting of purfes and ftealing of other goods
under the value of twelve-pence, and lefs’
than {ix-pence, one of their ears ufed to be
cut off without carrying them to prifon, ar
before any judge affigned, apd to.banifh
them from the town, or from:the manoy,
- for the fecond offence. ~
And for their larceny under the value o
fix-pence they ufed to fet them in the pil-
- ‘ ' ’ lory
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lory for the firlt offence, and to banifh them
for the fecond. "»'
~ In the judgments of perfonal trefpaffes,
venials, as to the taxing of the damages put
in plaints, Martin de Pattefball ufed this
courfe; the judge ufed to enquire ex officio of
the jurors, ' by whom any principal trcl}mfs
was adjudged before him, the names of all- .
thofe who were guilty in the firflt degree, and
of the acceffaries, and therein he proceeded

- €0 judge the damages according to the
number of the indi¢tors, fo that no plaintiff
fhould recover no more entire damages by
plurality of plaints for one fole trefpals
againft the trefpaffers feverally.

C H AP 1V
SEcT. 22.

Of franchifes.

F franchifes note, that becaufe the king
7 doth not hold his rights and dignities
- of his crown but as an infant, nor a grant
from him of any franchifes is fo eftablithed
‘that kings cannot repeal them again, fo as
he give fatisfaétion to the value as by war-
ranty; and it is lawful for every one who
findeth himfelf grieved to fue for the king,
to feife every franchife forfeited -for contu-
macy ; as if the bailiff of a franchife do not
execution of the return of the fheriff ac-
- ' P3 cording
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cording to the command of the king, by
any abufe, as by ufing his franchife too large-
ly, or not duly; by a writ enfuing, it is
commanded that the fheriff enter irto the
franchife, and the king doth recover the fei-
fin thereof, and fo the fame becomes guild-
- able which was before a franchife.

And all thofe ufed to forfeit the franchife
of keepirg of a gaol in fee, who by title of
franchife of infangthief, or of return of
writs hurted not without delay, the pcrfons
taken in the places within the franchife for
felony done in guildables, and fend them
into the gaol in guildable, fo that the king
do not lofe the goods and chattels of the
felons, nor his other rights; for the king
gveth no franchife to his own prejudice,
nor to the prejudice of others, efpecially of
return of writs, nor to have the cuftody of a
gaol. An example may be as betwixt two
neighbours in a franchife, the one cannot
keep a prifon to the prejudice of the king,
and if he do he forfeiteth the franchife.

Arnd it alfo appeareth, that jurors came
out of franchifes before the king and his
comm flioners to guildable and elfewhere at
his command, as well upon criminal actions
as upon reals, A _

And if any one receive a felon wittingly

“into his franchife, the fame is now chal-
le: geable,

-

CHAP.
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CHAP IV,

SEcT. 23.

Of /atisfation of debts.

F a plaintiff recover againft many by
I judgment, he fhall have but once da-.
mages, as in this cafe ; if many perfons owe
one debt, and every one be bound in the
whole, if one of them make agreement for
the fame, although he do not make a fpecial
agreement for all the debtors, all of them
neverthelefs are difcharged, becaufe fatisfac-
t¢ion hath refpeét to the debt, and not to the
perfons, ' :

CHAP IV

SeEcT. 244

Cafes of diffifn.

F the jurors in petit affizes are agreed

, I that one fhall give their common verdict
for all, and if they fay that they know no-
thing, nor that the plaintiff fhall receive no-
thing becaufe he proved not his-aétions and if
they be of divers opinions they are not there-
fore to be threatned, nor imprifoned; but
they are to be fevered and diligently exa~
mined. And if two jurors be found to
agree amongft all the reft, it fufficeth for
: P4 him
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him for whom they fpeak, and they are not
to be examined upon the title of the pofief-
fion, but it is fufficient for the judge to know
if the plaintiff were diffeifed of his land,
whether it were rightful or wrongful ac-
cording to the plaint; for though it were
right, neverthelefs it was tortious, becaufe
the tenant ufed force where he fhould have
ufed judgment, and for that he made him-
felf a judge therein, judgment is to be given
for the plaintiff, fo as he fhall recover fei-
fin, fuch as it is, faving every right by an-
cther writ; for an affife lieth not upon af-
fife of the fame tenement, betwixt the fame
partics, nor an attaint upon an attaint;
and if the jurors for him, whether thi¢y
were fworn upon the altion, or upon the
- exceptions, judgment goes for him, and
they behove to enquire of the others named
in the writ, and if the diffeifors came in
with force and arms, although they hurt no
perfon’s body, all of them neverthelefs are to
be adjudged to corporal punithment, accord-
ing to the quantity of the offence ; and if
they caft him out of his dwelling houfe, or
out of his demefne, the felony of this bur~
glary is punifhable at the king’s fuit, or at
the fuit of the party ; for none is to be caft
out of his houlfe where he dwelleth; and
which he hath ufed as his own for a year,
without judgment, although he hath no ti-
tle thereunto but by difleifin, or intrufion,
and it fufficeth for force and arms, only the
fthewing
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fhewing of arms for to hurt the adverfariess
and under the’ nam€ of "arms are contained
bows, arrows, faws, lances, fpears, ftaves,
fwords, and targets of irom. _

The jury ought to enquire of the da-
mages, that is to fay, of -the profits of the
~tenements fince the diffeifin, and to whofe
hands fuch profits after came, and of the
chiarges, cofts, and reafonable expences which
the plaintiff hath fuftained in his whole reco-
very, and ih all things, and how much heis
endamaged in diftrefs of his goods, and in
his honour; and the damages being af-
fefled, it is to be awarded that the plaintiff
tecover his feifin, fuch as it is, according to
the view of the recognitors, and the da-
mages ; and the difftifors ar¢ purithable ac-
cordirig to the points of the offences.

For the goods fousd ih the tenements
whereof none can kriow the value, as char-
ter, writings, royal treafure, and fuch things
locked up, the plaintiff hath an a&ion by
appeal of robbery, or by a writ of trefpafs.

In judgmentof larceny véniable fatisfaction
is to be made to the plaintiffs, to thé double
of the value of the things which are ftolen ;
and in cafe of robbery, to the value (4 dou-
ble) or four times value. '

[

CHAP.
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C  CHAP 1V
~ SecT. 23

Of amercements.

A Pecuniary pain we callan amercement,
L'\ which follows real offenders, and mixt,
and fometimes are certain, and fometimes
uncertain. An amercement is - certain,
fometimes according to the dignity of the
perfons, as it is of earls and barons; for he
who holdeth an entire earldom is to be amer-
ced one hundred pounds when he is lealt
amerced ; and a baron for a barony entire
one hundred marks, and he who holdeth
lefs, lefs; and more, more; according to
the quantity of the tenure. ’
And fometimes, by a certain affife in an-
other cafe, as it is of efcapes of people im-
prifoned, in which cafe ye are to diftinguih,
of the place; as where one efcapeth out of
the king’s prifon, or out of the prifon of
another; out of the king’s prifon ye are to
diftinguith of the caufe, whether it be mor-
tal or venial, and if mortal, then diftinguith
if the caufe were adjudged or not, and if ad-
judged by notory of fa&, or of right, then
the corporal punithment is uncertain; for
if the keeper, or more be affenting to the ef-
cape, punifhment of death followeth there-
upon; and if the caufe was not adjudgeck
an
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and the keeper was not the king’s officer,
nor affented to the efcape, then the affife of
punithment is fo many fhillings fterling or
more, according to the ufage of the country,
or of the place, or of the perfon.

And if the caufe be venial, then the efs
cape is not punifhable.

And'if the efcape be from the prifon of
others, then ye are to diftinguifh of the
caufe, and of the caption, whether the caufe
be mortal or venial, and if mortal, then the

ecuniary pain aforefaid holdeth place ; and
if the caufe be venial, there is no punith-
ment for the efcape.

"CH AP IV.
" SEcT. 26.

: Of amercements taxable.

COmmon amercements are taxable by
_/ the oaths and affeerments of the peers,
of thofe who fall in mifericordia, according
to the conftitution of the charter of fran-
chifes, which willeth that a freeman be af-
fefled when he falleth into an amercement
according to the quantity of his offence, a
merchant faving to him his merchandize,
and a villain faving his wainage; and thefe
afféerors are to be chofen by the affent of
the parties if they will, but the king’s of-

ficers
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ficers are- the niere grievoully to be amerced
for the breach of their faith, &Fc. '

. Many cafes there are where corporal pu-
pithments. are bought in by fines of money,
aid fuch ase called ranfoms, which,is, as
much as, to fay, redemption from corporal
pains ; whereof fome fines are common,. as
for murders; other for perfonal trefpafles of
towns and commonalties; which fines king
Edward oxdained, that they hould be af’
fefled in the- prefence of the juftices fo as
the. names of them be put into the rolls of
the juRtices, fo that the eftreats may come
to the Theriff to levy the fame by parcels,
and not by total fummons. '

- And in cafe where one recovereth debt
or damages, king Edward enalted, that it |
fhould be in the elettién of them to do exe-
cution by levying fuch debt, and damages
of the moveable goods of the debtors at the
very value, to the value of the thing in de-
mand, except the exen, and-beafts of the

lough, together with the moiety of Iy
gnd %enem:nts of the debtors, ?the gorfc?s
be held fufficient by a reafonable extent un-
til che debt and damages be levied. . .

Thofe who are appealed and indited of
felony, and are not to be found, it beho-
veth that they be proclaimed, and efpecially
before the king, and his juftices errants, and
if they be found guilty, then they are to be
commanded to put them in exigent, fo that

the firft county after the Eyre be the firft
' day, -
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day, #hd fo they e demandable ‘at three
county-courts until they be outlawed, if
they ‘tender ‘not themfelves to the peace.

R T

c'H A P IV,

SECT. 27.

, | Of V‘tgzie;:oﬁce ,of jé/;‘ic’és i Eyre.

Tdthe’"dﬂicc of juttices in Eyre it belong-
.1 eth efpecially to enquiire by jurors, and
by examination of the ro ]s-of the coroners,

- of :all ‘that’ were ouglawed after the laft Eyre,

and after certificate of their names they are
to enquire of ‘the names -of  their pledges,
that is to fay, whether they were in’ dozein,
or in frank pledge, and if their pledges be

~ in the fame county then are the pledges pu- -

nithabie by a pecuniary pain, becaufe they
brought not thofe they took’ in ‘main-prife
fo appear; and if they were elfewhere in
dozein, then they are to enquire in whofe
matn-prife they were, and they are punifh-
able according to the example of the pledges
for the fame caufe.

To help the memories of the people are
efcripts, charters _and muniments very ne-
¢effary to prove the condition and the points
of contralls, gifts, fales, feoffments and
ather things.
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By the ftatute of Leuchfred it was enatted,
that one might deny nude contraéts made by
words, and it was ordained, that plaintiffs
fhould prove their writings, which were de-
nied, and not proveable by neighbours in Eng-
land,and for f%reign contracts by battle, or by
the fetting to of other feals, or by jurors at
the elettion of the plaintiffs.

If jurors have obfcurely or doubtfully, or
not fufficiently given their verditt in any
altion or exception; or any of the parties
be grieved thereby ; there is remedy by a
commiffion of certificate to make the jurors
come again, and the parties who are the
plaintiffs ought to have under the king’s
feal, and of the judge, and of the parties,
the proceedings of the plea before, and fhew
the defe, and the offence of the jurors; in
which cafe if the judge by examination find
it doubtful, the faid doubt is to be reduced
_to certainty, and the obfcurity to clearnefs,
and the error into truth; and fo the firft
Jjudgment is to-be redrefled.

The
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.The vConvtents of the fifth Chapter.

‘ ABuﬁom of the common law.
The defells of the greas charter.
The reprebenfions of the fatute of Merton and
Marlbridge.
Tbe reprebenfions of the flatute of Wefiminer 1.
Tbe reprebenfions of the fatute of Wefim. 2. and
of Gloucefler. -
The reprebenfions of Circumfpete agatis.
' nge reprebenfions of the new flatute of mers
chants. :

A}

CHAP
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CH AP V.
) . 8ecTt. L,

| Abufions of the Common Léw,

4 HERE are many who fay, that al-
l - though other realms ufe a written
law, yet only England ufeth her
cuftoms, and her ufages for law not written
but betwixt rightful and tortious ufages
there is a difference, for tortious ufages not
warranted by law, nor fuffered by Holy
Scripture, are not at all to be ufed: as for
example ; thofe of thieves, whofe ufages
are to rob and fteal.

And to thew fome abufes holden for ufa-
ges, which are frauds to the law, and re-
pugnants to right, and which are not found
Juftifiable by Holy Scripture, is this chap-
ter made of a colle@ion of part of the abu-
fions of the law, and of perfons erring from
the knowledge of the right of law and from
lawful ufages.

Abufion is a difufe, or a mifufe of right
ufages turned to abufes, fometimes by con-
trariety and repugnancy to law, fometimes
by too large a ufage thereof. :

1 The
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1 The firft and chief abufion is, that

" " the king is above the law, whereas he ought

" to be fubjet to it, as it is contained in his
oath. ' :

¢ It'is an abufe, that whereas parliaments
ought to be, for the falvation of the fouls of
trefpaffers, twice in the year at London, that -
. they are there but very feldomn, and at the
pleafure of the king; for fubfidies and
collettions of treafure, and where the ordi--
nances ought to be made by the aflent of
the king, and of his earls, they are now
~made by the king and his clerks, and by -
", aliens, -and others who dare not contradiét
the king, but defire to pleafe him, and to.
counfel him for his profit, though the_
counfel be not covenable for the common

- people, without calling the counties there-

unto, and without following the rules of law,

whereby it followeth that many ordinances

;u'e grounded more upon pleafure than upon
aw. -

3 Itis an abufe that the laws; and the cuf-
toms of the realm, with their occafions, are
not put into writing, whereby they may be
known, o as they might be known by all
‘men. : - :
4 Itis an abufe, that force holds in dif-
feifins after the third day of peaceable feifin,
for as much as he is not worthy to be aided -
by the law, who flyeth from judgment, and
ufeth force. - '

‘5 It is an abufe, thit juftice is delayed
in the king’s court, more than elfcwhcres. -
6 It
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6 It is an abufe to fuffer any to be i
the realm above forty days, who is of the

age of fourteen years, Engli/b or alien, if he -

be not fworn to the king by an oath of
fealty, and in fome pledge and dozein.
7 It is an abufe,. that clerks and women

are exempted to make the faid oath to the

king,. feeing the king taketh: their homage
an:lgfealty f%r» lands. & e
8 It is an abufe to hold am efcaps out of
prifon, or the breach of the gaol,%) be a
mortal offence, for that ufage is npt war-
ranted by any law, nor is it ufed in any place

. but within- this realnr and in Franmse, for as.

much as one is warranted to do it by the
law of nature. . B
9 It is an abufe to fuffer fo many forms

of writs to be pleadable, and therein efpe- -

cially that the writs are clofe, and not patents
as the writs of right 3 and in that they are
made with interlinings and rafure, and other-
wile vicious. v
10 It is an abufe that the money is not
quarterable, that it is not filver, that it is
held payable if the foreign circle be notr
‘whole, to allay the money per 18d. and
make paying of lead to every, &¢, =~

11 It is an abufe that the king takes
- more than twelve pence for the exchange of
twenty (hillings in the pound. ’

12 It is an abufe that no poundis fuffered
‘to weigh twenty-five fhilkings, or more than
twelve ounces.

13 It is an abufe that Treafon is not

adjudged
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adjudged more by appeals than it is. '

14 ft is an abufe that a man -who hath -
done man-flaughter of neceffity, or with.the

ce, or not felonioufly, is detained and

‘kept in prifon wntil he hath purchafed the
kmgs charter of pardon of death ; as it is
- for mifchance.

15 It is an abufe to hold the moveabie
goods of fiyers forfeited before they be at-
tainted of the felony by outlawry, or other-
wife.

16 Ttis 2n abufe to outlaw'a man before it -
hath been enqmred by the oaths of neigh-
bours.

17 It is an abufe to fuﬁ'er a man at-
tainted of felony to be an approver, and to

 -have a voice as a true man, and that clerks,

women, - infants, and others ‘who ecanndt
‘combat are fuffered to be approvers,

18 Itis an abufe that others receive the
appeals. of approvers, than coroners, and
.that they are fuffered to appeal oftner. thaa
‘once, or by diftrefs or otherwnfc, or in-any
‘martner falfly.

19 Itis an abufe that the ju[hces drivea
‘true man to be tried by his country, where
he profereth to defend himfelf agamﬂ: the
approver by battle.

.20 Itis an abufe to force people appealed

'by approvers to acquittals, where the appro-
‘ver put in his appeals, if he be not theréof
-elfewhere inditted, or after the lying of the
-approver attaintéd, or after the death of the

approver. _
b Q.2 - 21 Ip
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21 It is an abufe to fuffer an approver to
Jive, after he fhall be attainted ofa falfe ap-
© peal.

P 22 It is an abufe to fuffer thieves, and
.known and notorious felons, to be defcnded
in fanctuaries.

23 It is an abufe that thofe felons who
~ .are forjudged the realm are not fuffered to
chufe their port and paflage out of the
realm, and to limit their journies.

24 It is an abufe that they enter into the
fea, and from the fea, the church next the
fea, and that entries into great places are de-
nied them, and that they have not the pri-
.vilege of pilgrims.

25 It is abufe to adjudge murdcr for de-
fault of Engleftire, fince murder ought to be
- -the Englib punifhment of an alien.

- 26 Itisan abufe that acquittances-of pay-
-ments made to the king in the Exchequer
:are by tallies, and not by the feal appointed
for it.

27 It is abufe that the king’s officers of
the Exchequer, have jurifdiction of other
.things than the king’s monies, of his fees,
-and of his franchifes, without an original
writ out of the chancery under white Wax.

28 It is an abufe that the king’s debts lie
dormant, and are delayed to be levied by
eftreats, fince the arrears of fheriffs, and of
“other the king’s receivers are to be levied
~without delay upon thofe who prefer them,
-if they themfelves be not fufficient, and the
arrearages of the dcbts of others ate to be
: levied -
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levied upon their fureties where the princi- .
pals are not fufficient to pay the arrearages,
the amercements are liable upon the affef-
fors if the principals are not fufficient; and
fo it is oiP fines, and all other the king’s

" debts; whereby it appeareth that no debt

ought to be much behind, in fo much as
fome think that none are chargeable with an
old debt if not of malice, or by negligence
of the king’s officers. o
29 Itisan abufe that they of the Exche-

. quer, or other, receive attornies, or hold

conufance without an original writ out” of
the chancery, which none can do without
jurifdi@ion. ' -

30 It is :an abufe’ that freemen and free-
holders have ordinary jurifdiction, but in the
courts of lords of manors, or of hundreds
or counties. o o

3t It is an abufe to amerce any man by
reafon of a prefentment in perfonal trefpafs,

" in as much'as no man is to be amerced but

for the offence in a real or mixt action.

32 It is an abufe to amerce any man by a
prefentment made of lefs than twelve fworn
freemen. , ‘

33 It isan abufe to affefs an amercement
certain, without the affeerment of freemen

" fworn to it.

34 Itis an abufe to affeer amercements
in the abfence of thofe who are to be amer-

ced.
35 It is anabufe to charge the jurors with -

Q3 - any
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any article touching wrong done betwixt

neighbour and neighbour.

36 It is abufe to believe any one hath ju-
rifdiction, if a commiffion give it not.

37 Itis an abufe to obey the judge who
is appealed of doing wrong, the example
whereof appeareth. in the old writ of right,
Et nifi feceris vicecomes faciat.

38 It is abufe that a freeman be made the
king’s officer by any election againft his will.
- 39 It is an abufe that the falaries of
pleaders be not certain.

" 40 It isan abufe that the defendants have
not amends of wrongful plaintiffs, '

41 It is an abufe that pleaders are fpared
of oaths according to-the peints. .

* 42 It is abufe to fufpend a pleader if he
“be not attaint of a trefpafs, for which he is

condemnable to corporal punifhment.

‘43 It is abufe to fummen a man for a
perfonal offence, : . :

44 Ir is abufe to adjudge a man to death
by fuitars, if not in cafes fo known, that
there need no anfwer. ‘

- 45 It is an abufe to bring the appeal elfe-
where than before the coroner of the county,
sand that appeareth by the writ of appeal, a8
a writ grounded upon error. '

46 It i1s abufe to let to,bail a man ap-
pealed, or indited of a mortal offence, by
pledges.

47 It is an abufe to determine the ap-
peals of felony by judges, ordinaries, fui-
tors, -

48 It
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48 Tt is abufe that all perfons are com-
'monly receivable in appeals of felony. -

- 49 It is abufe that all infants within age
are in ward. ' ,

50 Itis an abufe that people may alien
their inheritances from their heirsfurther than
. the grants, or their purchafe of lands make
meation, for none.can make an afligne, if it
be not fpecified in the grant.

51 It is abufe that the inheritances of
heirs females are held in ward (though it be
of knights fervice) as of heirs males, fince a
AOMman is at age at 14 years.

52 It is abufe that gaolers or their fove-
- reigns plunder prifoners, or take from them
other tEings than their arms. v

53 It is abufe that prifoners or ethers for
them pay any thing for their eatries into the
- gaol, or for their coming out.

"~ &4 It is abufe that a prifoner is laden
.with irons, or put to paia before he be at-
tainted of the felony. ‘

55 It is abufe that the gaols are not de-
. livered of the prifoners, who are deliverable
without delay, without a writ.

56 It is abufe to make a man to anfwer to
the king’s fuit where he is not indited, nor
appealed.’ - ! ,
457 It is abufe to imprifon any other than
a man indi¢ted or appealed, without 3 fpecial
warrant, in cafe for want of pledges or main-
prifors. : )

58 Itis abufe that juftices deliver prifo-
atrs not taken b:fore the date of their war-

Q4 © rants,
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rants, finee the king’s ‘ntention was not but
of thofe who are then kept in prifon. -

59 It is abufe that the writ of Odio & atia
take no place but in murder.

60 Itis abufe that that writ lieth for in-
dictees. ,

61 Itisabufe that appellees or indiétees of
morta) crime are got out of prifon by bail, or
thofe who are condémned to corporal punifh-
ment before they do their penance, or that
they have bought .in the fame by fine and
ranfom. . : _ .

_ 62 It is abufe that the writs Sicut alias €
Jicut pluries pafs the feal, in cafe where it
fhould make thofe officers inobediént of
. right, and to the king, and fhould charge
others to do fuch commandment..

63 It is abufe to put thefe words in writs,
Nifi captus fit per [peciale preceptum nofirum,
vel capitalis jufiiciarii noftri, wel pro forefla
noflra, &c. for no fpecial commandment
ought to exceed the common law, .

64 It is abufe to fuffer the judges to be
plaintiffs for the king, - '

65 It is abufe that aliens, or others who
have not fworn fealty to the king or infamous
perfons, or indi¢ted or appealed of mortal
crime, or who have not an able commiffion,
or after any wrong done, or after judgment

given, be fuffered to have jurifdi@tion, or
to judge out of the points fpecified in their
commiffiors, ) - '

66 It
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66 It is abufe that in appeals by plea-

" ders are the places, and the countries, and
the hours of the days, and that it is againft
the peace, fince every offence is againft the
peace, and fuch other words needlefs.

67 It is abufe to abate fufficient appeals,
according to the ftatute of Gloucefer. '

68 It 1s abufe that the remedial writs are
faleable, and that the king commands the
theriff, that he take fureties to his ufe for
the writ, for and by the purchafe of thefe
writs one may deftroy his enemy wrongfully;
and becaufe that fuch fines and penalties run
in eftreats, though they do nothing but hurt
to the purchafer thereof.

69 It is abufe that foreigners are not re-
ceivable in altions by fureties of freemen,
who have not wherewith to find pledges.

70 It is abufe to diftrain in ‘perfonal ac-
tions, where the profit of the iffues comes to
the king, and no profit accrueth to the
plaintiffs. ~ '

- 71 It is abufe that any plaint is received
to be heard without fureties prefent, to teftify
the plaint to be true.

72 It is abufe, that it is faid that villainage
is not a frank tenement, "and that an affize
lieth not of an ejetor,for term of years,

- as well as it doth of a frank tenement for

term of life, or in fee; for a villain and-a

‘a flave are not all one, either in name or

fignification, for' as much as every freemah
- 'may
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may hold in villainage to him and his heirs;
erforming the fervices and charges of the
ces.

73 It is abufe to hold that feifin accrued
not to the purchafer when the donor left his
goods, for as a contralt of marriage is good
by the confent of the wills of men and wo-
men, although that one of them repent, and
* after the marriage. would withdraw himfelf,

but he cannot tl%ereby diffolve the contract;
fo as well it fufficeth to make the contra®”
by the delivery of feilin as by the celebra-
tion of the marriage, although the purcha-
{er have no other feilin by taking the ef-
'plees, nor any deed, ner writing to teftify
the bargain; aod if it were that a woman
~after the marriage were ravilbed and con-
fented thereto, and the hufband repleve her,
and the ravifher anfwering to the contra&
fay, that the hufband had no right nor ac-
tion, becaufe he was never fully feifed by
taking the efplées; nor had no deed: or
-faid, that he was never out of feifin of the
woman becaufe fhe was cloathed with his
tobes, and by her .robe fhe remained in his
feifin; this exception nothing availeth him
to excufe his wrang no more than in this
cafe. If 3 man buy a horfe, and agree with
the feller, and the feller deliver the fame to
the buyer, potwithftanding that the feller
repent of the bargain, and forceably take
back the horfe; although the buyer hath no

- ’ aftion
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altion for the fame, becaufe he remained
always feifed thereof at will ; fuch e’xceptien ,
is ot'good.

- w4 It is abufe to think that contrads for
goods not moveables are otherwife than for
' movcablc goods.

- #5 It is abufe to think that feifin accrueth
not as foon to a purchafer of his purchafe;
as to an heir of his mhcrltance, fince the law
requires but three things in contrals. 1
The agreement of the wills. . 2 Satisfac-
- tion to the donor. 3 Delivery of- the pof-
feflion and gift. If a tranfmutation of fei-
fin be given to the purchafer by the donor
at the hour of one of the clock, and the
purchafer dieth at the hour of three of the
clock he dieth as well feifed of the tenemene
as he fhould ‘be of 2 woman, er a horfe,
though the dopor have not departed with
and removed his chattels; and it fhall ne-
ver be a good plea’for him to fay, thae-the
freehold aftcr fle tranfinutation of feifin by

a imple livery temained in the doner, after

this Fivery of the temement; bue if the

agreement of the donorbe not performed
accordin to the contra&, then he may help
* himfelf

- 76 It is abufe to thmk that one cannot
recover a term for years's nér prefentments
to churches in manner of diffeifin, fince ma-
ny reafons may avail to re-diffeifors.

77 Itis abufe that attaints are not granted
m qhancery without difficulty, to attamft_ all

alfe
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falfe jurors, as well in all other actions per-
fonals, reals and mixt, as in affizes brought. .
28 It is abufe to drive a diftrefs out of
the hundred.
g9 It is abufe to make the view of the
diftrefs to bailiffs, in that a plaint will fuf-
fice, and a court, and that he is yet feifed
thereof. , ,
. 8o It is abufe that we do not fue for a .
tortious diftrefs by way of felony, and that
one attaint not thefe robbers at the king’s
fuit. : :
81 Itis abufe that vicious coatra@s are
by agreements maintained by law, as forbid-
den of offence. Is not ufury an offence?
is not imprifonment an offence ?- hgw can
one bind himfelf to ufury, or tq, imprifon-
ment, or a diffeifin, if he do, not offend. :
82 It is abufe that advowfons of charters
are aliened by law for years in mortgage,
or to-farm, qr are pargable. - . . .
83 It is abufe that léafes of farms are not,
longer than forty. years, Jfince continuance
of {eifin by length ot;,;imc. doth difinherit no”~
man. R
84 It is abufe that no land is let to farm -
or in fee, or for years rendring rent by the
year, more than the fourth part. - '
~_ 85 It is abufe to outlaw a man for a de-
fault, in cafe where. the, principal caufe is .
not felony, .

86 It
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. 86 It is abufe that auditors are appointed
" by the lords to hear accounts without the
affent of bailiffs. B o
~ 87 It is abufe that bailiffs have no reco-
* very of damages from tortious auditors.
88 It is abufe that regard is had to the
. perfons, when fuch law is not for bailiffs
. againft their lords, as e contra’in the right of -
debts due by the one to the other.
" 89 It is abufe that a man may challenge
- one for his nief to whom he never found fof-
tenance, in as much as a villain is not a vil-
lain but o long as he remaineth in cuftody;
and fince none can challenge his villain® f%’r
villaiage though he bein his cuftody, if he
‘find not fultenance to his villain, or fend hith -
> to fome land in his manvor where he may ‘gain
~ his living, or otherwife fetain him in hisfer-
vice. R
go It is’ abufe that- villains are frank-
. pledges, or’pledges of freemen.

g1 It is abufe that others fuffer villains

to be in their views of frank-pledges.
92 It is abufe that the lords fuffer their
villains to plead, or be impleaded without
them, for a villain is not amerceable in any
other court, becaufe he can lofe nothing, as
he who hath nothing proper of his own.

93 It is abufe to hold villains for flaves,
and this abufe caufeth great deftru&ion of
poor people, great poverty, and is a great
offence. o

TR
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94 1Tt is abufe that a man is fummoned
who is no frecholder. -

g5 Itisabufe to fummon a man elfewhere
than in the land contained in the demand,
if it ‘contain land.

- 96 Itis abule that 2 man travel at hisown |
.charges, by any fummons perfonal.

g7 Itis abufe that ajuftice or other make
a fummons, who is not a freeholder within
the county. '

98 It is abufe to fummon men without
giving them reafonable warning upon :what
to an m‘ . . :

99 It is abufe that falfe caufes of ¢floins
~ are admitted, for as much as the law allow-

cth falfity in no cafe. -
100 It is abufe that an effoiner is admitted
in a perfonal action to the defendant, [ince
one is maipprized to appear in court by
mainprifors. - .

‘101 It is an abufe to receive an effoin caft
in by an infant within age.

102 It is an abufe to receive an attorney,
where no power fo to do is given by writ out
of the chancery. '

103 It i§ abufe to receive an attorney,
where the plea is not to be judged in the
prefence of the parties, if not in cafe where
one maketh an attorney general.

104 It is abufe that none can make an
attorney in perfonal altions, where corporal
punifhment is to be awarded. '

105 It is abufe to receive exceptions
in judgments, if they be not fufficiently pro-

I nounced,

I S——— |
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" hounced, for from the order of the excep-
tion rarc}y arifeth clear judgment.

106 It is abufe to allow a warrant of
vou;:hcr to a thief, or m other perfonal ac-,

" sion,

o7 Iti is abufe.that judges affigned thew
not the partics pleading their warrants, or of
" his power, when they demand it. g

108 It is abufe that juftices and their
officers, who kill people by falfe judg-
" ment,-be not deftroyed as ether musrderers,
- which king Alfred caufed to be done, who

caufed forty-four juftices in one year to be
hanged as murderers for their falfe judg-
ment.

1 He hanged Darling becaufe he had

judged Sidulf 1 death, for the retreat of
Edulf his fon, who afterwards acquitted him
of the fact. - '

2 He hanged Segmr who Judged Ulfe to
-death-after fufficient acquittal.

3 He hanged Cadwine, becaufe that he
judged Hackwy to death without the confeng
of all the jurors, and whereas heifteod upon
the jury of twelve men, and becaule threg
would "have faved him againft the nine,
Codwine removed the three, and put othess
upon the jufy, upoa whom Hackwy put not
‘himfelf.

4 He hanged €ole, becaufe he judged Ive
to death when he was-a tnad-man.

5 He hanged Malme, becaufe he _;udged
Prat to death upon a falfe fuggeftion thag
he commyited the felony, L

6He -
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6 He hanged Atbulf becaufe he caufed
Copping to be hanged before the age of one
and twenty years.

7 He hanged Markes becaufe he judged
During to death by twelve men who were
not {fworn. : ) y

8 He hanged Ofl/ine becaufe he judged
Seaman to death by a falfe warrant, grounded
upon falfe fuggeftion, which fuppofed Ses-
man to be a perfon in the warrant, which he
was not. ' ‘

9 He hanged Billing, becaufe he judged
. Lefton to death by fraud, in this manner he
faid to the people, Sir, all ye here but he who
affifted to kill the man, and becaufe that
Lefton did not fit with the other he him com-
manded to be hanged, and faid that he did
aflift, where he knew he did not affift to kill
him, o

10 He hanged Seafaule becaufe hg judged
Olding to death for not anfwering,

11 He hanged Thurfion becaufe he judged
Thurguer to- death by-a verdi&t of enquett,
taken ex officio without iffue joined.
12 He hanged Atbelfion, é‘e’caufe he judg-
* ed Herbert to death for an offence not mortal.
13 He hanged Rombold becaufe he judged
Lifchild, in acafe not notorious, without ap-
peal, and without indiétment. -
14 He hanged Rolfe, becaufe he judged
Dunftan to die for an efcape out of prifon,
15 .He hanged Freburne becaufe he judg-
.ed Harpin to die, whereas the jury were in
doubt of their verdi&, for in doubtful caufes

-one ought rather to fave than to condemn.
: He
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* x6, Herhanged: Seabright. %he judged
Ax.be&brar:tp dezth beeaurfe he éomge
onc by .a faife. judgment tortak ... . .

7 He han ed Hale becaufe he faved 73 r:_[
mm thc thetiff fronrdedth; who, tedk to the
king'siufe fromandther’s goods againtt his
will, for as much as any fuch takiog-fram an-
athdquamﬁ s will, il rohtmt)uliaﬁhvno
difference. - -

18" He hanged Arsbld becan{e b fwed
-Bzylg#‘t, .who. robbed the people. by ¢plous

of diftrefles, whereof fome were by feHi
diftreffes;. fotne by extortion of -finks, as if
betwixt extortion of fines, releafing of tortix
bos chﬂrdﬁs md robbcty there weta’ dtﬁ"er-
ence. ... -
"1.19'He hangcd : Erkinosaldbecaufe he }mng'
ed Franklin, for naught elfe but becaufd hd
taighetd himwhevahguithed b)c lba.ﬂtlemOre
ral to fay thetword of cravant.
20 He hanged Barmond bem& be caufed
Garbolt to be béheaded by his judgment in
England, for tbat for Whlch he. Was ‘outlhwed
indrefand. s *. -

21 He han ed Allmdn‘ bﬁcaufe e faved
Owtenan: byaolgbm of diﬁ'éxﬁm wha Was at-
miinted of burghsy, - o0 v

122" He hanged. Saxmmdrbeéaufc hc, hang'
ed -Barrold in Brgland, where thekirig’s wiis
runneth for a fact which he did in the 4me
Jand wherestine king’s writ did notrdm. . -

a3 He:hanged Mffer becaufe hejidged a
clcrk to death over whom he had not cog-
hizance. | Bl
L o24) 'He hangcd .eran becaufe hc 1udged

R Hanting
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Hanting to death becaufe he gave judgment
in appeal before the forty days pendant the
appeal, bya writ of falfc judgmentbefore the
kin,

' 2g5 He hanged Dxlmﬁ becaufe he caufed
Eldon to be hanged, 0 killed a man by
misfortune. ‘

26 He hanged Ofwin bécaitfe he ]udgcd
Fulcher to death out of court.

27 ‘He hanged Muclin, becaufe he hang.-
ed Helgrave by warrant of mdn&ment not
fpecial.

Pez8 He hanged Horne becaufe he hanged
Simin at days forbidden.

29 He han ied Wolmer becaufe he Judged
Graunt to death by colour of a larceny of a
thing, which he had rcccwed by title of
bailment.

- 30 Hehanged EI' bcrbeme bccaufc he Judg-

ed Ojfgot to death for a fall, whereof he was
acquitted before, againft the fame plaintiff,
whichacquittance he tendred toaver by oath,
and becaufe he would not aver it by rccord
Therberne would net allow of the acquxttal
which he tendred him. .-

31 He hanged Wolflor bccaufe he ad-
judged Haubert to death at the fuit of the
king, fora fact which Haubert confefied, and
of which the king gave him his pardon, but
he had no charter thereof, neverthelefs he
vouched the king to warrant it, and further
tendred to aver it by mrolmcnt of thc chan-
cery.

32 He hanged O_/htell becaufc hc Judgcd

2 ‘Cetling
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Catling to death, by the record of the coro-
ner, whereby replication allowable the plea.
did pot hold. And the cafe was fuch, Cas-
ling was taken and punithed fo mych, as he
confeft he had mortally offended, and that
to be quitted of the pain; and Oskisell ad-
judged him to death upon his confeflion
which he had made to the coroner, without
trial of the truth of the pain, or the fa&,
And further, he caufed the coroners and of-
ficers acceffaries to be apprehended, whq
hanged the people, and all thofe who
might have hindred the falfe judgment, and
di? not hinder the fame in al cafes; for he
hanged al] the judges who had fallly faved
- a man guilty of death, or had falfly hanged
any man againft Jaw, or any reafonable ex-
ception, R L
33 He hanged the fuitors of Calevat, be-
caufe they had adjudged a man 19 death in
. a cafe not notorious, although he were guilty
thereof ; for no man can judge within the
realm but the king, or his commiffaries, ex-
.cept thofe lords in whofe lordihips the king’s
.writ doth not run, '
34 He hanged the fuitors of Dorcester,
becaufe they judged a man to death by ju-
rors jn their liberty, for a felony which he
did out of the liberty, and whereof they had
ot the conufance by reafon of foreignty. -
35 He hanged the fuitors of Cirencefler,
- becaufe they kept a man fo long in prifon,
.#hat he died in prifon, who would have ac-
S R 2 - quitted
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quittéd himfelf by forcigners, that he offendy
ed not felonioufly. :
36 In his time the fuitors of Doncaftey loft
their jurifdiction, befides other punilhmerits,
becaufe they held pleas forbidden by the cul-
toms of the realm to judges, ordindries, and
37 In his time Colgrin loft his franchife of
cnéngthief, becaufe he would not fénd 4
thief to thecommaon gaol of the county, whty
was taken within his liberty for a felony doné
out of the liberty in gnildable, '
38 In his time Butholphe loft Kis viéw 6f
frank-pledges, becaufe he charged the jurors
with other articles than thofe which beleng
ed to the view, and amerced people in per-
fonal a&tions where one was not t6 be -
merced by a pecunijary punithment. "*And
accordingly he caufed mortal réward$ to
criminal Judges for wrongful mortal judg:
ments, and fo he did -for wrofigful judg-
ments venials. Imprifonment for wrongful
imprifonments, and like for like, with the
other punifhments ; for he delivered Thel-
weld to prifon, becaufe he judged men'td
prifon for an offence not mortdf. ¢ -
" 39 Hejudged Lithing to prifon, becaule
he imprifoned Herbote for the offence of his
wife. - .
He judged Rutwood to prifon, becaufe ke

-imprifoned O/de for the king’s debt.

On the other fide he cut off the hand of
Haulf, becaufe he faved Armock’s Hand, -who
: was
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s attainted before him that he had felos
ioully wounded Ricbhold. L
Hejudged Eduife to be wounded, becaufe
the judged net drmeld to be wounded, who
Jfelonioufly had wounded .4ldens. ,
" In leffer offences he did not meddle with
she judgments, but difinherited the juftices;
and removed them gccording to the poings
of thofe ftatutes in 3ll points where he could
‘upderftand that they had pafled their jurif- -
diction, or the bounds of their delegacy, or
of their commiffion ; or had concealed fines,
or amercements, or other thing which be-
longed to the king; or had releafed or in-
-creafed any punithment contrary to law, gqr
procured the exescifing or pleading withoyt
" warrgnt, either by the property, by warrant
of writ, or of a pl3int of the pofleflion, 31"
e contra; or in the venial aétions by words
. of felony, or ¢ comtra, or had fent to no
.party a gran{ript of his plea at the journey;
‘or any of the parties wrongfully grieved, or
done any other wrong in dif-allowance of a
reafonable exception of the parties, or to
the judgment. - :

In his time every plaintiff might have a
commiffion and a writ to his fheriff, to the
lord of the fee, or to cereain juftices affigned
upon cxery wrong which was dane.

In his time law was haftened from day
- 3a.day, fo that above fificen days there was
. po defanlinor efoin adjournable.  ~ -

R 3 In

-
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" In his time the parties might carry aw#y
the parts of their pleas under the feal of the
‘judges, or the adverfe parties. .

~ In his time there was no ftay of writs, all
remedial writs were grantable, as of debt by
~virtue of an oath:

.In his time the judges ufed to take twelve
.pence of every plaintiff at the journey.

In his time plaintiffs recovered not only
damages of the iffues of the poffeffions, and
of the fees, but recovered cofts as to the
hurts, and as much as one might lawfully
tax, by the occafion of fuch a fatt.

" 109 It is abufe that fuch a multitude of
clerks are fuffered to be made, whereby the
king’s jurifdiction is overthrown.

110 It is abufe that clerks have leafesof
that which belongs to the temporalty, and
hold lay fees. 2 L

111 It is abufe that pleas hold upon Sun-
days, or other days forbidden, or before
fun-rifing, or in the night time in difhoneft
places. :

112 It is abufe that none anfwer to a fe-
lony, or other perfonal action of trefpafs. or

~ fcandal, before his age of one and twenty
years. : S

113 It is abufe that when the attion is
affirmative to take the proof againft the an-

fwer, or plea affirmative.

- 114 It isabude that 2 man be accufed of
life and member, ex offficio, without fuit or

_ without indi¢tments.

Lo 15.1e



Abifes of thé Common Law. 247
-~ 115 Itis abufe that the juftices fhew not
the indiéments to thofe wha are indicted, if
they require the fame. ‘ o
- 116 Itis abufe that no man in England
doth anfwer for a thingdoneout of the réalm,
¢t ¢ contra, or in a privileged place, where the
king’s writ runneth not, for a thing done to
a foreigner, ¢ ¢ capira, or within a place
wgthin a franchife, for a thing done in guild-
able. v ’ N
117 It is abufe that rape is a mortal of-
fence. , ;
118 It isabufe that rape extends to others
than virgins. o .

119 It is abufe to outlaw a man if not for
felony. ' ,

120 It is abufe that one take in England
any one outlawed in Jreland, or elfewhere out
of the realm; or that one is put out of his
fee by judgment of law of judges ordinaries,
fuitors. _

121 It is abufe to countof fo long time,
whereof none can teltify the hearing or fee-
ing, which is not to endure generally above
forty years,

122 It is abufe that a man have an a&tion
‘perfonal from a longer time than the laft Eyre.
. 123 Itis abufe of the writ of account, for
which every one may imprifon another
wrongfully. ' ' ,

- 124 It is abufe that ene is bound to ren-
der an account of iffues of land whereof he
is guardian by title of law.

125 It is abufe that the writ of Nz in

J4Pe vexes is fo out of ufe.
R 4 126 It
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. 126 Iuis abufe that battles.be not in per-
Jonal a&ions as-well as ih felonies, -ii..; .-+

127 It is abufe that prodfs and
tions 7be not by ehie” mtiracle iof ?Godtpmc
other proof faileth.

128 It is abufe to join battle. betwixt pcr-
fons whaire not admitted to wage battle. -

129 Itis abufe that a knight is o;hcrwnfe
urmed than another -man in a combat.. :

. 130 It is abufe that judges have ccgn1~
zahce by ‘original.writ, or warrant by vouch-
ers, or in others to which his jurifdiction ex-
tendethnot. -

131 It is abufe to fuﬁ'er a. voucher fo
warrahty in:the king's writ of Q,uo woar-
ranio.

“"132 It is abufe that thofe who are . found
vfurers by indi¢tments after their deaths are
fuffered to be buried in fan&uaries, and.that
}he lands do not efcheat ¢o the lords of the

ees,

‘133 Tt is’ abufe that vicious obhganons

. drive the authors to perfonabdamages, in'as
much as they are voidables.

134 It is abufe to compel jurors, wit-
nefles, to fay that which they .know: not,
by diftrefs of fine and imprifonment after
their verdi€t, when they wuld Rot fay any
thin

1{55 It is abufe to ufe the woﬁds (o
their knowledge) in their oath, to make
the jurors fpeak upon tboughts, ﬁnﬁ

B ¢

- .
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the ¢hief words of dieir eaths by that they
fpcak the truth. :
+~.136 I ds abufé thatone examiné not /che
jurors, :thongh: they finil. 3t Jeaft. 4wo. .to
agree.

. 137 Itis abufe to_put mete words in the
doing of homage ; but thus, I become. your
man, for thcahnd thch 4 clmm to hold of

7
133 It is M;tomﬁﬂmfdr appcar Iby

attorney

. 139 It is ablbifc:to make juftices fuch par-
ties without the writ in the king’s prefence,
if not with, the allent of the parties. - =
* 140 It is abufe that. the yorits of sadite
gsierels, -and confpiracy and others contain
mtthc fubftance of the phints.. =

. 141 It is abufe that the’ gul’czoes of the
‘epch meddle with more pleas than of wrong
done againft fines, grand aflifes, trasflation
of pleas out of lower ¢ourts, and of darrein
prefentment, and of the rights of thc kmg., :
queen; and their alles. <+

« .142. It is abufe to nfe.a Pnnc when their
caufes are difcuffed, if the parties challenge
the fame, for a &ymg purchafér ouglt nat to
have benefit of his leafings.

143 It is sbule to file M&gmﬂddﬂhtf—
fes in pleas of attachments, wherkef ithe xde-
faules-aze o the profit of the king, and not
of the plaintifis.

© 144 Itis abufe thattmpaﬁ'nrswho havcm-
' zhmg, are:not banithed from sowns, counties,

manors,



250  Abufes of the Commin Latb:

manors,- and hundreds as they ufed tH
hﬁ

- 145 It is abufe to hold that & petit tape
maketh other title but to fave every right int
real a&xon, not in others.

146 It is abufe that the iffues of grand
diftrefles in mixt actions come not to the
profit of the lords of the fees, and others
who have courts, as they do to the king, of
pleas moved in his court upon the fame- ac-
tions.

147 It is abufe to think the fame pumlh-
ment is to be to mainprifors, as to principals
who make default, whereas they are amerce-
able only in courts.

148 It is abufe to amerce a man in ple-
five of fee, -or of fervice, going out of the
land by default in a perfonal attion or real
for outlawry or lofs of land is fufficient pu-
nithment.

149 It is abufe that fheriffs do not exe-
cution of writs vicecountiels, in-as much as
‘the plaintiffs have found pledges de profe-
quend. where there is no mention to take
furetxes

o It is abufe to diftrain for arrearages
of ervices iffuing out of lands, moveable
goods, whereas no diftrefs ought to be but
in the land only..

151 It is abufe that the tenant may with-
out punifhment enfeoff a third perfon of the
land, of his lord in prejudice of him, or. do
other thing, or fay any thing againft the
points of his oath of fealty.

152 It
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« - rg2 It is abufe to fuffer 2 man' who is o
champion to be a witnefs, S
" ‘153 It is abufe that none have recovery
.of wrong done by the king, or the qused,
but at the king’s pleafure. - .
154 Itis abufe to judge 2. man to divers
~punifthments for one trefpafs, as to a corpo-
ral punifhment and to a ranfom, fince ran-
fom is but a redemption from corporal pu-
_nifhment by payment of a fine of money. .
155 It is abufe that people defamed of
offence are not barred from making oaths,
and of their dignities, and of their other
“ honors. : '
- And divers other abufes appear. by thofe
who well underftand the writ before written.

CHAP V.
SeEcT. 2. |
Tbe defefis of the Great Charter,

Ecing how the law of this realm, founded

. &J_ upon forty points of the great charter of

~ liberties, is damnably difufed by the gover-

_nors of the law, and by ftatutes afterwards

made contrary to fome of the points, to

fhew the defe@s or defaults of the poimts

" aforefaid, and the errors of fome ftatutes, I

have put in memory this chapter of the de-
" fect, and reprehenfions of ftatutes ;3 and "ﬁri:-

o
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eg@ . \The defells of the

of . shé. . defelts of the pomts orf thc great
charter.

->@owhepoint, that the ehurch of Eugland
Jhald thavi alb her rights and liberties inviola-
ble; for firft it were neceffary to ordain a
ngorporal pumﬂamene, and namely o the lay
;udges, the king’s minifters, and others, who
Judge clerks for mertal crimes: to corporal
pqmﬂhmenes, infamataries, and de ‘detain
their :goods “after ¢heir - pm'gatlon, and: - to
“thefe fecular'judges: who také upon them
cogmzancc in’ caufes of matrimony, and tef-
“tainents, or other- fpemal things.

The other point is, that eve frceman of
-the reglm inherit the liberties of ‘the ‘charter,
.and whereof every-one is diffeifed a3’ of his
freehold, which is not adjudged according
to. thqp_omxs following, there lieth no reco-
very of damages by the aflize of novel dif>

eifin.
s A third point feemeth to be defective,
for as the relief of an earldom entire was to
decreafe in hint who held lefs, fo it feemeth
that that certainty was to encreafe as-much
if an-edr] held more ; fo.as he who held two
carldoms, and who held an earldom and a
barony, thall pay ‘as an earldom and as a ba-
‘rony 3 and fo-of other fees if they be not ex-
%reﬂ'ed in the charter, that the fine’ of ohe

undred’ pound be not an earldom’for’ no
pomt increafed, and fo of other certaintiés!

T'he fourth point is defective (for although
1; bc that fuch a point be grounded, %pqn

AWy
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hw, 10.bintl the lord of fees tor warhanties
by taking-of fuch homages, whtther -ihap
took them of the right heirs or not) besauie
it is not exprcﬁ'cd who fhould be : guardian of
the. fees in time of vasancy, ancbhahe the
ifoes in the fmean . time. in. cale. whereothe
right heirs fly from their lords,; otmdoth
will not do their homagk. . . " : : L Do

Iri the. poings of wards. it is: defectivey for
a5 much as ‘no’ difference is extprefied: bes
tweely the hejrs; malés, . and..the. héiss . fee
nmilek, foi @ wdman: hath ther dge when the
is' fully’ oft foutteeh cyears,. and the faven
ydars Befides weré not ordained firfk beit fot
the malés, who' before the age: of ofie and
twenty years wore not {ufficient o bemfan‘m
for the defence of the.reatm. . .-

And note that every guardian js. ch
able Yo three ‘thigs: . 1 That he: main-
tain the infant fufficiently. :2- That he
pmaintain his ‘rights:-and inheritance with-
out wafte, 3 That he anfwer and give
fausﬁ&m of the srcfpaﬁ”cs dohc by !he
.mfm
. Thel defe@ of the pamt of d(fparagci-
tnénts | apgpeareth amdhgﬁ« thh &uutes of
Mfth oo

- And the default of frank bcnchcs and
wxdows in the fame .manner, -in which
point it is fufficiéntly expréffed: tirat n6 wo-
ma 1sxdmdablc, if thé haveinot.bedn fo-
Jemnly’ efpoufed . at'ithe-dogr. of the. mo-
paﬁery and thcrc endowed., I

n
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i In-the point which requireth that the city
 of London have its ancient liberties, and her
free cuftoms, it is to be interpreted in this
manner; that the citizens have their liber-
ties whereof they are inherited by lawful ti-
tle of the gifts and- confirmations of kings,
which they have not forfeited by any abufe,
and that they may have their liberties, and
cuftoms which are fufferable by law, and not
repugnant to the law. And where it is
fard (of London) that the interpretation be as
well of the cinque Eon’s, and of other places,

The point which forbiddeth tortious di-
ftrefies for fees is covenable in itfelf, but the
fame fhall not grieve any man of the realm
who hath tenements, that it is no trefpafs
in him, or by his minifters, as appeareth in
the chapter of Native babendo.

. The point. which forbiddeth that Com.
mon pleas follow not our court, is to be
interpreted in this manner ; that the people
fhall not travel to fue in the king’s houfe-
hold in the country, as they ufed o do,
But this point willeth, that the plaintiffs
have commiffions tq fheriffs, to lotds of
‘manors, and to juftices afligned, fo that
'riﬁht be done to the parties in certain
places, where the parties and jurors may
be the lefs travelled. . S

Although it be that the chapter com,
mand that petit affizes be taken in their
counties, being made for the eafe of jurors,

co.o Yet

4
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yet it is difufed, in as much as the juRtices
make the jurors to come from the furthef
marches of the counties, whereas it were
better that the juftices rode from hundred
%o hundred, than o to travel the peaple,
The point of amercements is mifufed by
Juttices, theriffs, bailiffs, ftewards, andothers,
who amerce the people in certain in this
manner, putting fuch a one to fo much fora
contempt or other trefpafs without a-perfonal
trefpafs, and without the affeerment of the
people fworn to it, and without fpecifying,
the manner and the quality of the con-
tempt. Cap. 14, U -
Again, where the affeerors ought to be
chofen with the aflent of thofe who' ase
“amerced, and in a common place, the Jords
make the affeerors to come to thejr houfes
to affeer the gmercements according to their
pleafures. - '
. The point which forbiddeth that rivers
be defended is difufed, for many rivers are
now appropriate and gotten, and fo put in
defence, which ufed to be common to fith
in the time of king Hes. 1. Cap. 16, .
The chapter which forbiddeth that fhe-
riffs, conftables, coroners, nor bailiffs fhall
hold pleas of the crown feemeth not need-
ful, for appeals of felony are not here ro be
brought “before coropers, and the exigents
end judgments pronounced, -and therefore
this point had need to have had more words
to have expreffed the meaning of it. Cap. EI' 7
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: Forthie e of the chapter of the nioved
_ able goods of ‘the dead, it- appeareth that
dhie action accrueth to the widows, and to
the childten to démand their reafonable
parts” of ‘the g(sods of thélr fathér takett
Way T TR i

That which s forbidden to coritables to.
ﬂke is fotbidden to'all me, in ds-méch’ a%
there is no difference betwixt taking from an<
other againft his will and liberty,” whéther i¢
be hotfes, vi®tuals, merchandizes, camages,
or other manner ofgoods. Capi'rg 20:

The chapter for holding the lands of fe-
lons for a year and a day_is out of ufe; fo¥
whereas the king ought not to have the waﬁe
by law, or but the year in the name of
fine for fafeguard of the land ﬁ'om fpoﬂ
the King’s officers take both, -

- The defenice of the precipe is not" hbldeﬂ
in that they do it without writs of pefleffior
6f fatms every day, that the lords Jofe ‘the
cognizance of their- fecs, and the advanhgc
¢f their courts.

The point, ~which' commaﬁas that' one
meafure be througbout the whole realifdnd
dhe weight, is difufed by meér¢hants andd' bur-
gefles, ufing for the. pourd: the old nght
of twenty fhillings of right! lxﬁize, and a!fq
of ells and other meafures, -

* The defence which is made of ehe wm
De odio &5 atia, that the king be ‘net chans
éellor, nor take any thing for grarting the
writ ought te extend ‘to albrémedial wrifs]
and the fame writ ought not extend only

to
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to the felonies of murder, but it ought to
extend to all felonies, and not only in ap-
peals, but in inditments.

The point which forbiddeth that no bai-
lift put a freeman to his oath without fuit,
is to be underftood in this manner, That no
juftice, no minifter of the king, nor other
fteward nor bailiff have power to make a.
freeman make oath without the king’s com-
mand, nor receive any plaint without wit-
nefles prefent who teﬁil}; the plaint to be
true. :

- The poinit where the king granteth that
he will not diffeife, nor imprifon, nor de-
ftroy, but by lawful judgment, which over--
throws the ftatute of merchants, and other
fatutes, is to be interpreted thus, that none
be arrefted, if not by warrant grounded up-
on a perfonal a&ion, for if the aftion be
venial, no imprifonment is juftifiable, if nog
for default of main-pernors. And fo it ap=
peareth that none is imprifonable for debt.
And if any ftatute be made repugnant to
this point, either for the king’s debt, or for
the debt of any other, ‘it is not to be kept.
That (none be outlawed). is to be meant, if
nof, for mortal felony, from which one is faved
by the oath of neighbours, ex officio, as it is
the ufe in Eyres 3 and therefore that deftroy~
cth theftatute of outlawry of a manforarréar-
ages of account, and all other the like ftatutes;
and that which is faid, that none be exil
not deftreyed, is to' be irterpreved in this
. - s . manpery.

)

et e e .

¥
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-thanner, that every one have an aion to
appeal all perfons, all' fuitors, all affeflors’
who deftroy men againft the nght ‘courfe,
and againft the rules of law. -

On the other part, where the kmg forbid-
deth that none be diffeifed of his freehold,
of his liberties, or of his free cuftoms, is
thus to be underftood, That one fhall reco-
ver by aflife of novel difféifin every manner
of freehold, and all manner of poffeffion-
real of lands, or of franchifes whereout one
is caft, if it be not by lawful judgment;
and thefe words, (if it be not by lawful
judgment) refer to all the words of this fta-
tute.
~ The point which the king grants to the
people, that he will {ell noright; or-hurt nor
delay juftice, is mifufed by the chancellor,
who fells the remedial writs, arid calls them
writs of grace, and by the chanéellor of the

: Exchequcr who denieth acquittances of pay-
ments made to the king under green wax,
4and all thofe who delay nght Judgment or
other right.

"The point concerning Ieave for the ftay-
ing of merchants, aliens; is'fo to be under-
ftood, that it be not prejudicial to the towns,
nor to thé merchants of England, and that |,
they be fworn to the king if they {’cay -long-
er than forty days.

The point-which’ forbnddeth that none
alien his land in prejudice of the lord of the .
fee, is to be interpréted in this manner, that
_no tenant alien the fee-of his lord w1thc]>:;t

S
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kits confent, or to hold in chief of the lord
Wwithout increafe of new fervice. -
" The point of the cuftody of abbies, and
- of religious places when they fall, is thus to
be underftood, that évery lord have the
keeping of-his fee during the vacation.

The point that none fhall be taken or im=
frifoned upon the appeal of any woman,

or the death of any other than of her hul-

band, is tp be meang of fuch a woman
which the hufband laft held for his wife, if
in cafe there be many wives alive.

The poirits concerning theriffs turns and
views- of frank-pledges are difufed three
ways ; the firft that fheriffs, bailiffs, and
ftewards take extortion of fines, in that
‘they make the people to fine for what they
are not, occafigned which they call for
beaupleader. . The fecond, that. they
amerce the People for prefentments upon
perfonal a&ions. The third is, that they
charge the jurors with articles touching
trefpafs done by neighbour to neighbour,
or of tenant, or of other lord than to
. the king. . T
- The -point which forbiddeth. religious
perfons to purchafe lands, overthroweth the
ftatute afterwards made at Wefminfler of
the fame; for as much as the a&ion of the
chief lord is limited .in fo fhort a time, to
haften the king’s altion in prejudice of the
lords of the fee.

..

$2 The
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The laft point is of fuch virtye and of
fuch meaning, as that the king hath the
cognizance of trefpafies dong in fuch man-
ner, as that the fee-tenants have their courts,
and the cagnifance of trefpafies done with-
in their manors, and alfo as well of real
acions and Perfonals, as of mixt,

CHAP V.
' SecT. 2, ,
Articles upon the Satute of Meston,

S OME points are reproveable amongft
the ftatutes made at Merton after the
Great Charter made, and namély the point
of rediffeifins. Since the law doth not at-
taint any trefpaffer by enqueft of office, and
becaufe pleas may perhaps avail the tenants,
and fhould be by law allowable, affizes lie
to the example of novel diffeifin 3 and where
it is faid, that rediffeifors be. arrefied and
kept in prifon, and afterwards thag be
: ré]ga}‘ed'is'bm an abufe of the law, which

requireth that every one who is attainted of
a perfonal trefpafs be punithed by a cor-

oral punifhment, if 'he cannot ranfom it

y money ; and that which is faid of. this
ftatute is to. be underftood of -all fiarutes
-made after the Great Charter, made in the

.
-y
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time of Ring Hen. 1. for it is riot juftice that
he fliould be punithed fot ore fault with
corporal ptmilliment, # imprifonthent or
othet, and furthet by a pecuntary pain, or
by ranfom ; for ranfom is notling but a

- .buying out the corporal punifhment.
The point of improvements of waftes is
reproveable as being. tod general, for it
ought to diftinguifh of commons; for in
fome places the commonets are enfeoffed in
fuch manner that the whole common is on-
ly in the tenants, fo that the lords have no-
t{ing but the foil, and in fuch cafe that fta-
tute i$ prejudicial to the commoners, and
repugnant to the Great Charter, which wil-
Ieth that none be caft out of his fréehold,
‘nor thé appurtenances withoat lawful judg-
metit. - :
The point of rape of matriages is re-
“proveable, in as much that it hath an ex-
ception of perfons of laymen, and of ¢lerks,
for thére is o' mote Iaw that a clerk (hould
offend without punifhment than a lyman.
Other points are repugnible 5 if the te-
nant do dimage € his lord, or ¢ éontra,
for they are not punithable according to
the ftatute; but théy are bound by their .
homage and’ fealty betwixt them, as it is
before faid amongft the judgments of de-
faults. . '
* 'The points of making attornies in fuits
. at hundréds, is to be underftood in this
manner ; that although a fuitor by this fta-
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tute may make an- attorney for him to fave
his default, yet none can give Judgment by
artorney; nor is 3 waman named in thig
ftatute, becaufe that no Judgment is to bg
given by a woman. ,

CHAP V.
SecT. 3.
Of the fatutes of Marlbriake..v._ :

SOME points of .the ftatutes of Marle-
bridge are reproveable, and namely thﬁ
firft five points, becaufe that every perfona
trcfpafs is punifhable by a corporal pum(h-
ment, if the trefpafs be not bought in b
ranfom according to the quantity thereof.

The chapter “which commandeth the
Great Charter to be kept in all points is
defeftive for want of addition of punifh-
ment, and it feems crofs to make conftitu-
tions not holden.

The Chapters remedials of lords of . fees
is reproveable. in the mitigation of punifh-
ment ; for all thofe who do defraud the
law, are punifhable by corporal punithment,
and not by a fimple amercement.

The point ‘of ‘proclamation of wards is
reproveable, as that- which is founded up-
on error, as it appearcth in the chapter of

I3 aults. '
B The
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The chapter of rediffeifors is reprovea-

ble, for that no fpecial command ought to

exceed common fight, nor any pain of im-

prifonment is judgeable byt for a wrongful
imprifonment. S

The chapter of days in dower is reprove-

able, fince the law hafteneth right more in

the king’s court than elfewhere. ,
The chapters following ., of  attachments
and diftrefles are reproveable, for in pleas
of attachments no effoin is allowable for
the defendants, nor any fuch order of di-"
ftrefles is to be holden according to law.
The chapter which forbiddeth that none
make his tenants jurers-is reproveable, be-
caufe that no punifhment is therein ordain-
ed, and becapfe it hath no exception ; for
there are many cafes where the people
ought to be jurors, though they come not
by the king’s command, as before juftices
of forefts, before coroners, and before ef-

- cheaters, and as in courts of fheriffs, and

views of frank pledges, and as affecrers,
and at gaol deliveries. ‘ '
~ The chapter which commandeth the ar-
refting of thofe who are bound to account
is reproveable, fince the aétion is mixt, and
requireth fummons, and not perfonal arrefts.
The chapter of wafters of farms is re-
proveable, for wafte is a perfonal trepafs,
and requireth a perfonal punifhment, and
not a fimple athercement. . ’

4SS CHAP.
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SECT.¢

Articles upon the fatute of Wefiminfer the firfb.

MANY chapters are reproveable of the
ftatute of #efiminfier. For the points
touching religious perfons, are matter to
gain monies, and a purchafe upon a foun-
dation of covetoufnefs, more than for their
advantage. '
" The chapter of clerks found guilty of.
felony, is reproveable, for want of addition
of punifhment, thefe clerks are not to be
delivered to ordinaries, but at the pleafure
of the king, and of his juftices. '
" The chapter of wreck is reproveable, in
as much as_the finder is forejudged by the
ftatute to have part thcreod whereas he
ought to have part of the profit, and fo it
is reproveable, as to the awarding of the
: ];)uni, ment. , '

Of the points of amercements is before
fpoken in the Great Charter. ’
" The point of takings of diftrefs is much
reproveable, as before is faid. Cap. 9.
~ The chapter concerning purfuing of fe-
lons to maintain the peace is reproveable in
- the punithment, for he is confenting to 3

o PR A S0 RS lon




Articles upon, &c. 26
ﬁlon who doth not apprehend him wh
may.

In the fame maaner is it of the chapter of -

coroners, contained in the articles follow-
ng.
' g’lz‘he point of ele&tion of coroners was not
needful to have been ordained, for it behov-
¢eth more the eleftors to have wife and loyal
coroners than to the king, and it had better
have been enated, that the coroners do pre-
fent the points of their office under the feals
of the jurors, than fheriffs fhould make
counter parts of the rolls.

The point of enqueft of odie & atia is
reproveable, for Londsn and other places in
liberties where there are no rights. Cap. 12.

_The point of putting people found guilty
of felony, who will not put themfelves upon
the country, to penance, it is out of ufe that
one kill them, without having regard to
the conditi-‘omboif tl}e perfons, and therein
it is reproveable, fince ome mmay perh
help and acquit himfelf otherwife gﬂag;
his country, and in as much as nope is to
be put to penanee before he is -attainted of
the %ﬂ’énce for- which he ought to be

ained. e
P The ordinanees of punithment of long
imprifonment ave- to: be: reprehended, as be-
fore.is faid. -
- The point of the order of outlawry of
the principals before the acceffaries is no
~ Ratute, but a revoeation of error. ,
o 4 ‘ The
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.. The point-of replevifals is reproveable,
according as it is faid of ations; the pu-
nifhment of long imprifonment contain er-
tor as is faid before. | R

The punithment of heirs males married,
as againft the king, without the confent of
their lords, betwixt 14 years and 21 years
is reproveable, for then the king fhould
have amends for that, for which he hath
~ ot any perfonal fuit for the amends.

The point of heirs females containeth er-
ror, as appeareth in the reprehenfion of the.
point of marriages in the Great Charter. |

- The point of tortious diftrefles ought to
contain the punifhment for the robbery.

The punifhment of minifters, diffetfors,
by colour of their office is reproveable, for
the {mallnefs of it, as appearéth amongft
the judgments. - - o

The point which forbiddeth fheriffs, that
they take no rewards is reproveable, in as
much as the king taketh of them, and they
take nothing of the king. - - - ‘

The point of fines Ofg clerks, and the of-
ficers of juftices in Eyre is reproveable, for
the common grievance of the people with-
out taking of profit. : '

The point of imprifonment are reprove-
able for the reafons aforefaid, and the point’
of tolls for the punithment of imprifon-
ment, and becaufe the tolls are not efta-
blifhed certain. ' S

The point which willeth that thofe who
dif-ufe marriages, fhould lofe them, was not

- needful
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 peedful to have been made, for the law is,
that he fhall lofe his franchife who ufeth it
not.

" The point of receivers of the km% s mo-
nies, and not rendering the fame is reprove-
able, for the fmalnefs of the punifhment,
according to that which appeareth before.

The errors of taking of carriages and
other goods, appeareth fufficiently by the -
reafons before. '

The point which forbiddeth judgment tq
be given by ftrangers in counties is reprove-
able, for no judgment given by another
than an ordinary judge affigned is to hold.

The point which maketh mention of rob-
bery or diffeifins is reproveable, for all thofe
are to be feifed upon whom the jurors in-
di& of robbery, according to the cxample
of thieves and other felons. ,
_ The point of attaint is reproveable, for it
fhould not extend to one cafe, but it ought
- to comprehend all oaths taken by twelve

men, i ('P one of the parties complain thereof.

The point of limitations of ations is re-
proveable, for the reafons in_the chapter
ngen upon the farhe matter. "

The point which forbiddeth falfities and
gbufes ufed in courts before this time to
falfe judges, who ufed not the law by fuf-
ferancc of falfities.

" "The point of champions is reproveable,
for no champion is to be recenveable as a

ymnefs.
The
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© The point of not allowing effoins in
affifes after appearance, is reproveable by
the affife of Novel diffeifin, where no ef-
* fbin is allowable for the tenants, no mare
before appearance than after, nor in no
other perfonal adtion. =

The other points of effoins are reprove-
able, for no falfe caufe of efloin ought to
advantage arty mad.

The point of delays in pleas of 4dttach-
ment is- reproveable in many points, accor-
ding as appedreth in the chapter of defaults.

The peint to plead upon the furchtarge
falleth in préjudice of theriffs, and of lords
of fees, and of liberties; and although the
two points of diffeifins, that is to fay, that
every one nyay avoid the damages in the
point of perfonal trefpafs done to his ancef-
tors, in as much 4s his acion lieth, of
what age foever the partiés be, yet is the
firlt reproveable, for as much 4s the plain-
tiffs have no recovery for the damages
done to their anceftors, nor any action, but
to have reftitution of the poffeflion. *
* The other’ point is' reproveable for the
fmallnefs of the punifiment, but accotdin
to common right this punifhment lhoulg
Kave time, that he thould never do homage .
betwixt them for the lord’s forfeiture, when
he beginneth to difinhetit - his temant com-
trary to the right of homage, :

The
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~ The prayer of the king is reproveabley
becaufe he ought to afk nothing contrary .
to law, but it is the prayer of the juftices
who defire always to have much to do. °
The point that if he who is vouched to
warranty ought not to warrant, although he
be boundea by the deed of his anceftor
whofe heir he is, in cafe he alledge that
nothing defcended to him from that ancef-
tor by whofe deed he is vouched, is re-
proveable, for according to the old law,
Jands remained liable to che debt, of thofé
who acknowledged it, to whofe hands fo-
ever the Iands afterwards came. i
In the fame manner it ufed to be in all
other contraéts, where the contraéts were
adjudged or granted; and although nothing
defcended to the heir, for that he loft not
the tenements for want of acquittance, and
if he who bound himfelf to warranty would
not warrant the land, nor vouch over, it
appeareth thereby that the. anceftor was te-
nant by a naughty title, and that he was
offeffor thereof by an ill way; -and if the
heir had nqthin%whcre'by to, difcharge him,
the tenements bound tp warranty fhould
be recovered. And if the heir had nothing
whereby to difcharge, nor no land is found
bound to the warranty, if the purchafer loft
his purchafe, it was at his own peril, and
accounted his own, folly, .the better' at any
other time to Jook to ix‘s affurance.” - -

. CHAP’
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CHAP V.
SECT. 5.

- drticles tpon the fatute :of Wefiminfier 2,

~ H A T which is faid of the ftatute of
. Wefiminfier 2. which faileth in many
cafes is now to be underftood, for againtt ail
trefpafies is the law made, although 1t be difs
ufed, or controuled by -thofe who know not
the law. : '
And the three firft chapters are not ftas

tutes, but are the revocations of the errors
of negligent judges, for the law permits not
that a man make a better eftate to anotheg
‘than himfelf hath, but requireth that every
lawful contraét be made according to the
wills of the fpeakers; and that which is in
the ftatute, that if a fine be levied in deceit
of right, that the fame be null is reprove-
able; but it might have been better faid,
that for fine, that no man be barred of his
right, for the fine levied cannot be rightly
faid null, but it holds in force, and barreth
at the leaft donor of his acion.

- The point of diftrefles doth not repeal
any error, but affirm them, as before appear-
eth in the fecond book, . | i

" And that which is faid in the fecond fta-
tute, that fuitors in countiés have no recordy
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is but abufion, fince every lawful t¢Rimony:
is a record, and every falfe teftimony is a’
- lye; and as lawful may other people teftify
as the juftices affigned.- Is.not the fame’
writ abufed, to grant to counties records in
outlawries, pledges, mainprifes, battles,
grand affifes, and other cafes, and not other
points ? and to deny that the fheriffs or,
lord of the fee, or other to whom the king
fendeth his writ, hath not as well record of
procefs before him, as thofe whom they call
Juftices, is but error. C

~.And-as to the caufes ‘of writs of pains is’
fuffered great errot, that that which is not
warranted in the acceflory, that he may -
- in the principal, fince the law permiits
that none be aided by a lye or a vicious writ.
. Of-the other fidé, becaufe there is more
realty in the ftatute than perfonalty, as more
attachments dare awarded in perfonal a&ions
. than in mixt and reals. )
.- The point of mefnes is reproveable, as
to the proclamation; and as to the non-ac-
quittance ‘of thofe who hold by lefs fervice
than the mefnes, for be it that B. hold one
hundred pounds lands of-D. by ‘the fervice
of twenty’ pounds per annum, and the fame
B. give the moiety thereof in frankalmoigne,
or frank-marriage, or to hold by the fervice
of a rofe, to C. if it happen that the fame
B. forfeited what he hath, by this ftatute
no remedy is ordained for €. who was pur-
ghafer from B. and therefore the old courfe
is

P
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is to be holden which is faid' before iti
Judgments. . , ~

The remedial ftatute of the right of
the wife loft by the default of the husband
is reproveable, for the old law was, that a:
woman after the death of her husband fhould
repleve her inheritance or purchafe fo loft,
fummoning the tenants, for a cape is not,
but a diftrefs and ejetien of feifin faving.
every right; ‘and it is lawful for one of the
tenants in common to defend his right
where he is damnified by the negligence or
the noa-ability of his partner. In the fame
maaner may a woman according to law in
the right of her husband; neither doth the
law give to widows attion to demand dower
in the cafes named in the ftatute, but in all:
cafes the law enables her to be received by
lawful reverfing of the judgment. :

And that which is contained that tenants
may vouch to warranty, is but abufe; how:
holdeth voucher place where a writ lieth not,
yet it is underftoed with a faving, that ne
yurifdi¢tion of a judge affigned extend tb
other perfons than thefe whe are named in
the writ, and that none fhall veuch meore
than in the fame writ are named, by writ of
Replegiare, and therefore are warranties ate
tainable and determinable by writs.

The ftatute following, which ordaineth
new writs remedials after defaults, is
prejudicial to lords of fees; who lo}f:

- t

L.

N



, Of Wefiminfier. 273
the ndwantages of their courts, becaufe thar
writs of rig%t are forbidden in fuch cafes
where they wont to be ufed. . o
* Prefentments to churches ought not to be

but.in the names of thofe, to whom the mere
&ight of the advowfon doth belong, accord-
ing as .is faid before in contra@ls; and it
is error.and abufion of law to endow women
of advowlons, or to leafe them to farm, or
for the term of another’s life, or in frank-
marriage, or in. mortgage, or in fee-tail, or
otherwife than in fee-fimple.

And thofe who receive clerks prefented
to churches, in prejudice of thofe to whom
the mere right in fee doth appertain, are
bound to make reftitution of the damages,
and thofe who have recovered to jurors, by
whom they were certified of the right of the
perfonage ; and fo it appeareth that the pu-
piftiment lieth more againft the bifhops than
-the prefentors. ‘

And that which enateth long .imprifon-

~ment for a punithment, is but abufe ; fince

none is imprifonable if not for a wrongful
imptifonment. - .

The ftatute of warranties is but a revo-
«cation of error ufed againft law.

7The flatute of admeafurement is reprove-
able in many points, as to the proclama-
tions, fince admeafurement apd furcharge

are to be by jurors. - :

ca, P
.. {Ebe ftatute of mefnes is reproveable in

-many points, as it appeareth in the éhaptérf
- . . T 0
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of diftrefles, contraéts, and defaults, and the
fame -appeareth in the end of the ftatute
where the plaintiffs know not a fet fine.

" The ftatute of fufpénfion of writs in
Eyres is reproveable, as repugnant to the
Great Charter, which faith, we will fell no
right, nor detain it, and wherefore are writs
rebuttable from hearing, but for the multi-
tide of writs which are, and for the {mall
number of juftices the right of many perith,
- The ftatute of obligees in account is re-
proveable in many points, one as the ex-
ception to_the perfons, for the mafters is or-
dained recovery, and to fervants not, when
auditors are affigned without the confent of
the fervant. :

The other, that the auditors are not tied
to allow any thing but at their pleafure
without punithment.

Another, that the recovery is ordained
by detinue of the fervants, and not againft
the furety, nor the goods. :

Another, that the lords are not to be at-
tefted according as of the fervants. -

Another, that the wickednefs of auditors
remained unpunifhed. '

Another, of outlawry, for none is to be
imprifoned if not for a tortious imprifon-
ment. - ‘ '

The ftatute of appeals is reproveable in
two_points, - one in the fpecialty of the cor-
poral punifhment, and of the plurality pu-
nifhments, fince the redemption by a pe-

’ : cuniary
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cuniary pain is but the buying out of the
corporal punifhment. , '

The other to have jurifdictiori againft the

“abettors without original writ.

The ftatutes of wafte are founded upon
error; fince wafte is a perfonal trefpafs, and
requireth other manner of procefles, as
appeareth in the chapter of defaults; and
to defend a perfonal trefpafs by writ is but a
vain labour. )

The ftatute of not allowing a falfe caufe
in the effoin de malo leéii is defetive, for in
no efloin for no party is any falfe caufe, or
any falfity to be permitted, nor ought to be
profitable to any.

The ftatute of debt and damages reco-
vered is defeive, for not only fhould fuch
remedy be in the king’s courts, but it ought
to comprehend in. all other lay courts.

The ftatute of thofe who are dead without
wills is defettive, for it ought to compre-
hend felons and fugitives as well as true
men; and the king, and all others into whofe
hands their goods come as well as ordinaries,
for none can forfeit the right of another.

. The ftatute for allowing one manner of
-exception in the like ations was not needful
to have been made if not for the negligence
of juftices, for every affirmative is encoun-
terable with his negative at the peril of the
arty.

P lTh:; ftatute of detinue off tfervice is a no-
velty rous to lords of fees, as appear-«
ethin t?lzg:haptcr of defaults, PP

T 2 - The
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The chapter ‘of making new writs had
not need to have been made, if the firft or-
dinances of writs were obferved.

The ftatute to have remedy by aflize of
Yevél diffeifin is réproveable, for as'much as
‘it ‘comiprehendeth not lands charged with
villdin cuftoms, ndr lands holden for term-of

ears.
7 - The ‘point needeth ot have Horbidden
falfe exceptions, if the pleaders held ‘them-
felves to tHe points given in ch

And as to the point of Jmpnfunment, the
ftatate is reproveable, fortie reafons afore-
faid, ‘and alfo as’to ithe pain of double da-
mages, for the law giveth-a \man no'more
than is his demafd.

And that whichappearethin whe fratute

“of falfe appeals is mote eprorthan right ‘in
the enalling the-awdrd :of ufmends to-defen-
*darits, whereas it lis 'not to 'the 'plaintiffs.

And as to the writ to the ufe-of Theriffs
‘in diffeifin, it is no‘ftatute, buric. mahhmg
at‘pleafure, and a'wrong,

And that which:is ufed mfgram: damagcs
in part, or in 4ll'tojuftices, oriso cherks, or
to-minifters -or vthers, fhowld be-forbidden,
as'a"ufage very ifull.of HaMage 0" the)p:o-
‘ple..

P And “as punifheverits »are in
novel diffeifins, fo are:they inchiefeatutes: of
diffeifins, corporal punifhments neverthelefs
hold ‘in fuch perfonal trefjafibs, ‘but in re-
diffeifins more than-in dlﬂ’cxﬁus. P
\ : The
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“Fhe fragute wh,xch forbiddech that wrics
of Oyer and Terminer be nog ligirment gran-
ted, is Rot founded upon any law, a8 being
repugaant to, the words of thg Great Char-
ter, We will not fell. or delay juftice to any

- man; but cometh rather from vhe temporal
© judgss, who caufe the fame for theis advan-
tages, as defiring to embrace all pleas. ;

The ﬁatute of caption of affifes thrice in

 the year is reproveable, as 1w the adjoupn-
ment of the parsies out of thg countigs be-
fore the juftices of the bench, whe have no,

Jurifdiction over thofe pleas, ﬁnce the com-
miffions are given ta jultices affigned.

And as ta take juries and enquefts in their
counties, fa the ftatute is not to dcﬁroy the
authors and endamage the people.

- The ftatute which forbiddeth Ju&mestha:
they caHg not jurars fay, but their advice is
JefeQtive, as appeaseth in she chapter of ju-
rors,

" The ftatute of exccptlpns allowablcs re-
butted by jutices is nor fouaded upon law,
as appeareth in the judgment of falle ju-
fices, but is when i 1s in ng part fixs. :

The ftatute of rape is repsoveable, for
none ¢an grdain by ftatute that a venial pu-
nithment be turned into 3 mortal without
the confent of the pope or the emperor.

The ftatute that the king hath the fuit
in rape, - or in elopement of women mar-
ried, is reproveable, for none is bounden to

T 3 ] anfwcr
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anfwer to the king’s fuit if not by appeal,
.or by indi€tment. '

And that which is contained in it, that
women fhould lofe theiz dower for the fin
of adultery, ought alfo to comprehend all
adulterers, who claim to hold the inheritances
of their wives by the curtefy of England, fo
that there be no exception of perfons.

The imprifonment of elopers of nuns
and their ranfom is no law, but is an error
in a double manner, as before is faid in
many places.

The'imprifonment for two years or more,
ordained for a corporal punithment to ra-
vithers of marriages is but error; for no
corporal punifhment ought to be ordained
but for common profit, as before appeareth
of open penances.

And that which is ordained of proclama-
tions in perfonal a&ions is but abufe of law,
as it is faid in the ftatute of moignes.

* The ftatute which awardeth ranfom is
reproveable, for ranfom is nothing elfe than
the redemption of corporal punifhment.

The ftatute of diftrefles made by bailiffs
-unknown is diftinguifhable, for in tortious
diftrefles without warrant the judgment of
robbery holdeth; and by warrant is every
one receivable, whether known or un-
“known, |

The

Y
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‘The ftatute of jurors is reproveable, for the
law wills that the plaintiffs have the aid of
the courts to caufe the witnefles to appear,
whereby they may the more lawfully help
themfelves, without diftin&ion of perfons.

. And that, that jurifdiction is granted to
juftices affigned to Oyer and Terminer plaints,
without a fpecial commiflion, is but abufe.

The ftatute which awardeth that writ of
judgment be made without warrant of ori-
‘ginal writ, is nothing elfe than a licence to

alfify the king’s feal.

- The punithment of fheriffs ill anfwering
is reproveable, as to the punithment; for
difinheritors of the king offend of the crime
of majefty, and are by confequence punifh-
able by death, which ought not to be in
fuch cafes. , A
- And as to iffues the ftatute is reproveable,
for no iffues are awardable but after defaults
in altions mixt, and not to the king’s ufe,
but for the profits of the plaintiffs. -
- The defaults made of the ftatutes of
clerks, cryers, and other officers of the court
are but idle, becaufe they are not kept at all.

The ftatute that cognizances and inrol-
ments which are made in the Chancery, the

Exchequer, and before juftices be eftablifh-
ed, is an authority of great ill; for by falfe
inrolments might every one in authority de-
ftroy thofe he pleafed, which fhould be a

- great jnconveniency. Again, by this fta-
T 4 _tute
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tute authority fhould accrue to authotity to
the chancellor and others, to falfify the
king’s feal by writs, fo give judgment with-
out original writs.

And therefore note, that none but the
king can receive attornies in the king’s court,
nor recognitions betwixt parties without
warrants of original writs.

The ftatute of improvements of wafles
and commons of pafture is reproveable, and
diftinguifhable according as hath been faid
before.

The ftatute to have view of lands is but a
wrongful delay of the right of the plaintiffs;
for the view appeareth fufficient by the cer-
tificate of the fummons, upon what tene-
ments the tenants are fummoned.

The ftatute which forbiddeth that no
officer of the court take any prefentment of
any church, nor other thing which is de-
pending in plea, or in debate, is not kept.

Reprebenfions upon the fatate of "Gloucejier,v

16 Ed. 1.

THE ftatutes to recover damages in pleas.
of pofleflion enatted at Gloacefler or
elfewhere, and of the horrible damages in
wafte, are reproveable, for that the law gi-
veth one no more than is his demand, and

’ thercfoyc

-
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therefore it behoveth that tie damapes bei!
‘mentioned in the writs, if damiages {hal be:
awarded 3 for a judge cannot exceed the
puints of his commiffiom, and fo it would be:
needful to ufe it according to the firft ordi-
nance of writs.

And the ftatute of tenements aliened of
" lands in prejudice of others is reproveable,
for the remedy ought to be fuch as of guar-
dians alieners, to the deffherifon of the right
‘heirs. '

The ftatute of trefpafs pleaded in
counties is reproveable for want of diftin-.
&ion, for ftmall trefpaffes, debts, cove-
nants broken, and fuch other kinds not ex-
ceeding forty fhillings. - Suitors-have power
to hear and determine without writs, by
warrant of -jurifdi¢tion ordinary, and by
writs granted afterwards ; for fheriffs have
more jurifdiction in their writs vicontiel than
juftices of the bench by the Pone. . =

And as to the recévery of twenty fhillings
or more, in right of effoin of the king'sfer-
vice not warranted, the ftatute is reprove-
rble, for that effoin might be caft where
the defendant would make default by the'
adverfe party, and fo he fhould have advan-
tage of his malice. :

The ftatute which forbiddeth the abate~
ment of appeals is not obferved,

The ftatute which awardeth an innocent
. man te remain in prifon, or to have no

manner of punithment for neceflary man-
Naughter,

Es
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flaughter, or by mifchance, where no of-
fence is found, is but an abufion.

- The ftatutes making mention of Eondon
ought to extend commonly throughout the

whole realm.

CHAP V.
SEcT. 6.

Tbe reprebenfions of Circumfpette agatis,
Ann. 13 Fd. 1.

THE firft point which faith, thattheking’s -
prohibition holds not in corretion of
mortal offences, where a pecuniary pain is
enjoinable by ordinaries, is founded upon
open error, and ufage to enjoin a pecuniary
pain for a mortal offence, notwithftanding to .
deftroy the king’s jurifdition,

The other points to compel the parithi-
oners by corrections to enclofe church-yards,
to offer, to give mortuaries, monies for con-
feflions, chalices, lights,  holy veftments,
and other adornment of churches are more
grounded upon intereft than amendment of
fouls; and note, that after that they are
offered to God, that they are fo fpiritual
that they are to be expended but in alms,
and fpiritually, for they are never to be con-
verted to lay ufes. '

And
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- And then if any parifhioner, for the hurt
of the parfon of the church, keepeth back
- his tiches, orftealeth them away, or doth_
not pay them duly or fully, the fame is not,
punithable by a pecuniary pain, but by a
corporal punithment. . - -« . . -
For the excommunicate no pecunial pain.
was to be for reftitution or fatisfaction, no.
“more than of a Pagan or a jew, and if they do
'demand a pecuniary pain, there theking’s pro-
hibition lieth, and much more in the demand
of penfions, or of damages of trefpafs, or
of defamation; but of pleas of correttion
where one pleads only pre falute anime, the
king’s prohibition lieth not.

CHAP V,

SecT, 7.

HE new ftatute of debts is contrary to
law, as it appeareth in the chapter of
contralts; for every imprifonment of the
body of a man is an offence if not for torti- -
ous judgment, and the law will not fuffer
any oligation, or vicious contrat by inter-
mixture of offence, and therefore it was to
be avoided as grounded upon an eoffence;
for no honeft man ought to agree to fuch
a contract which caufeth him to offend, or
to be punifhed.

Again
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" Again, it is contrary tp the Great Chaster
whic m&’e;b that mlte mmfl?&tahen, nor
ifoned if not by the lawfubj
g?wpeers orby thclaw of the tl:?ngdr

Here endeth the Mrour of Tty!ms o€
the right laws of perfons accordmg to the
anclent ufzges of England. .

I‘bc emf gf the' fifth cbapter, aad aj’ rb:
T wbale book
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287 -

T HE

Diverfity of Courts, &c.

the fountain of juftice, and to that
purpofe ordaineth judges, that juftice
be adminiftred to all his fubje&ts. *
The king himfelf, for the excellency of
his perfon, may fit and give judgment in all
caufes perfonal or real, betwixt party and
party, but he cannot fit in perfon in judg-
ment in any caufe where he himfelf is party,
- or where the things of his crown or dignity
are concerned ; as upon an indi@tment of
treafon, or upon an appeal of murder or
felony, or upon-an aétion brought by him-
felf as formedon of land, of which the right
is defcended to him from a collateral an-
ceftor, or in an attion of- debr, by reafon
of the affeGtion moving him to be favour-
able to himfelf; and therefore he maketh
his judges to fit and hear fuch matters in
difference,. and to do juftice to the par-
ties. :

IT is to be underftood, that the king is

' An.d
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And the place where the judges fic to
minifter juftice are called courts, which are
of divers kinds, and the judges thereof

have feveral authority.

Of the court of Marfbalfea.

ND ﬁrﬁ, the court of Marfhalfea is

an ancient court, and made for the
well government and ordering of the king’s
,hcmfe, for the prefervation of the king and
hisfervanes;; and this geust hath its bounds
avithin .which .t hath 3anfdxéhoru and not
without,

The gudgss of this court are the fteward
umd marfhal -of ;the king’s houfe, for in
them under the ,kn}g is the Qﬂiesmg of the
Jhouthold, §5c.

- The,title.of :hc eeur; qs, Pl;mta corone,
Aula bofpiris domini Regis tont’ coram fenefchallo
&5 warefchallo hofpitii domini Regis, (.

- And this scourt -hath power-to enqujre
of wegafon, murder, fqleny, and to .take
appeals of them, and-of mayhem if -they:be
.done within ;the verge, hetwixt. perfons who
are.of the king’s houfe.

Aad if-pre of :the hauthold. fpeth another
who is rot-of the houfhold, he may,plead
ap the jurifdiction-of the couet;; andif they
will aor allow. of the plea, he {pall haye a
writ of error, and the judgment fhall.be
reverfed in the King’s Bench.
~pAnd if one of the houfhold fued arkllo-

ther
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theér of the houthold; and the plaintiff be put
from his fervice depending the fuit, the other
fhall thew the fame and abate the writ; but
queere if it be fo, if in cafe the defendant be
femoved out of fervicé, {J¢.

Fhe coroner of. the Marfhalfea fhall fit
with the coroner of the country upon the
death of a man, and if the plea may be de-
termined before the king remove out of the
verge it fhall be, otherwife it fhall be at the
- tommon law.

The King's Bench.

THERE is another court of high autho-
L rity called the King’s Bench, and the
judges of that court have authority to en-
t’ﬁire of, hear, and determine pleas and
things touching the crown ; as high treafon,
murder, man-flaughter, robberies, felonies
_at the common law; and by ftatute law,
- mayhems, trefpaffes, burglaries, and all de-
teits and falfities whatfoever ; but they have
not authority to hold pleas betwixt party and
party by original writ, but in fpecial cafes.
They have power to proceed in and deter-
mine indictments, and prefentments taken
within .any county within the realm where
the king’s writ runneth, if it be certified by
certiorari, or be delivered under the hands of
- the juftices of the peace, or other juftices be-
: U : fore
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fore whom the inditments or prefentments
be ; whether it be of treafon; felony, forci-
ble entry, riot, or any other thing againft the
eace; and they have authority to reverfe
Judgments given in the Common Pleas, by
a writ of error, or before juftices of affife,
and in liberties and franchifes, but not in
London; for a writ of error of a judgment
given before the fheriffs of London fhall be
- reverfed before the mayor in the Huftings,
And erroneous judgments given before
the mayor in Londen (hall be reverfed at St.
Martin’s before fpecial commiffioners affign-
ed to that purpofe; and thereupon a writ
of error fhall be directed to the mayor tohave
the record and proceedings thereof, and the
record fhall be certified by the recorder, &c.
And it is faid, that if an erroneous judg-
ment be given in Ireland, it fhall be reverfed
in the King’s Bench by a writ of - error, for
that in Ireland the laws of England are ufed.
And if an erroneous judgment be given

in the cinque ports, it fhall be reverfed in the
King’s Bench, and the writ fhall be dire&ted
to the warden of the cinque ports, and he
fhall return the writ and the record, &%.
The king may have a formedon in the
King’s Bench, debt, detinue, and every other
action, and a quare impedit at his pleafure.
"~ And a common perfon may bring an aGtion
of trefpafs quare vi et armss in the King’s
Bench, and actions for forging of falfe deeds,
. . - man-
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maintenance, confpiracy, a&ions of deceit,
upon 'the cafe, or fuppofing any falfity and
deceit, where the king fhall have a fine, &e.

And note that there are fome actions up-
on the cafe, which fhall be fued in the
King’s Bench, and fome not; as an action
upon the cafe againft one fuppofing that the
defendant hath fold land to the plaintiff for
a certain fum of money, and that he cove-
nanted to enfeoff him by fuch a day, and
not by any deed, &c. or to build a houfe
fuch a day, and did not do it, &c. fuch ac-
tions fhall be brought in the fame court;
but there are other actions upon the cafe,
which fhall not be brought in the King’s
Bench; as if a Horfe be ftolen out of the
common inn, an action upon the cafe lieth
_againft the hoftler, but not in the King’s
' Bench, as it is faid. And fo it is where a
man is fo bounden to keep his fire, that the
fame hurt not his neighbours houfes, &c.

"And note, that the chief juftice of the
King’s Bench is made by writ, and notby pa-
tent, and it is to this effect; Rex dilefto et
JSidel. fuo I Fitz-James Sal’tem. Quia vo-
lumus quod wvos fitis capital. jupiciar. nofier ad
Placita coram mobis temenda’ vobis mandamus
quod officio illi intendatis;, but he fhall be fworn
-by the chancellor of England before he take
- upon him his office. 4 o
- The. other juftices of the fame court are
made by patent, viz. by thefe words; Con-
- : U2 _ Situimus
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fituimus, &c. unum jufliciar’ nofir. ad placite
coram nobis tenenda, babend. et accapend. off-
ciums illad quam diu nobis placuerit.

And if a king maketh a judge to hold and
enjoy the faid office by himfelf, or his fuffi-
cient deputy for life, the grant is veid as ta
the deputy, and if the grant be to bim and
hisaffignees, he cannot make an affignee, &e.

The Common Pieas.

N D note, there is anether court cal-

led the Common Pleas, which coure

hath jurifdiction to hold Common Pleas, as
well perfonal pleas as real, er any other pre-
cipe quod reddant, of lands or terements, &c.
of debt, detimue, account, and other perib~
nal actions ; and they have power to held
plea of any of thofe actions, which may be
brought in the King’s Bench, as actions of
maintenance, confpiracy, forgery of falfe
deeds, and actions upon the cafe, and tref-
pafs againft the peace, of fuch actions where-
in the kin% ought to have a fine, and alfo of
attaints; but they have net power to hold
pleas of appeals of murder, rape, felony,
mayhem, nor to enquire of them nor of riots.
And it is faid, that one may fue the peace
againft another, before the juftices of the
Common Pleas, and if the Party be in the
hall, or in the Place, or within their view,
: they
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they may fehd the wirden of the Fleet to
_bring the Party before the juftices to find
foreties, or elfe commit him to the Fleet;
and the reafon why they may fo do is, that
good order, and the peace be kept about the
<ourt; but the juftices have not power to
award procefs to the fheriff to arreft the par-
ty to appeat in the court where the Com-
mon Plea is; but it is otherwife of the
King’s Bench, as it is faid, &c. '

And it is faid, that the juftices of the
Common Pleas have jurifdiction in fome
things which touch the crown, and to enquire
and hold plea-of fome felony, and alfo of
mifprifien, and of deceit done within the
coutt, and within the record théreof.

And if one imbezil a panel after the en-
quelt paffed, and judgment given in the
Comaxon Pleas, by which the judgment is
reverfable by error for want of “that panel ;
the juftices of the Common Pleas have pow-
er to enquire of the imbezilment of the pa-
nel by twelve of the officers and attornies of
the fame court, and they fhall be fworn be-
fore the juftices to enquire of that default
and if they:indict the imbezilers they fhall
be arraigned théreupon, and fhall be com-
pelled to anfwer thereunto as other felons,
&c. and if they be attainted they fhall for-
feit their goods and chattels, tamen quere, Ee.

And I%OT)C be condemned in debt, or
- trefpafs in the Common Pleas, and he be in
thehall, the juftices at the prayer of the plain-

) U 3 - dff



292 The Common Pleas.

tiff may fend the warden of the Fleet to bring
him before them to fatisfy the party the mo-
ney, or otherwife commit him to the Fleet.
And when he appeareth, and will deny that
he is the fame perfon, then guere what fhall
be done, if the juftices may commit him to
the Fleetor not? And fome fay not, for that
they know him not as judges, but as other
men by information of the parties, and the
_ plaintiff cannot maintain that he is the fame
perfon, "becaufe he cometh not in but by
information of the party plaintiff, and not

... . by procefs of law ; gquere what s to be done

in that cafe ?:- ... -~ .

And fee another difference betwixt the
judges of the one Bench and of the other
for it is faid, that if the judges of the King’s
Bench do award procefs in a formedon, a
writ of right, or execution of land recovered
in value, the fheriff ought to execute the
writs although they have not any jurifdiction
therein.  But if the judges of the Common
Pleas will grant procefs of treafon, &c. out
of their place, the fheriff ought not to
execute the procefs, for that authority is on-
ly of Common Pleas, &c.

The chief juftice of the Common Pleas is
made by patent, viz. by thefe words, Confli- .
tuimus ipfum capital. jufliciar. noftrum de co’i
banco, &5c. babendum illud cum feodis, vadiis &
yegardiis, eidem officin debit’ et confuet’. And -
the other judges of the fame bench are made
by letters patent, &c.

The
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ND note, that the court of Chancery is
a court of a high nature, out of which
court iffue all original writs, and there a man
fhall traverfe offices and fuch things; and
in that court women who are widows, to the
king fhall be fworn that they fhall not marry
without the king’s licence, before the time
that they be endowed ; and it is faid, that of
error there upon a patent, or a traverfe, the
fame cannot be reverfed elfewhere but in -
parliament. Quere, &¢c. And in that courta = -
man fhall have remedy for that which he can
have no remedy at the common law ; and it
is called by the common people, The Court
of Confcience. '

‘And therefore fee of mattters in con-
fcience, how the party fhall have remedy.

If a man hath feoffs to his ufe, and maketh
his will, and thereby willeth that his feoffs
fhould make an eftate to L. for term of his
life, the remainder to C. in fee; if the faid
I. will not take the eftate what remedy is for
him in the remainder, in confcience, and how -
he fhall help himfelf in Chancery, &c.

A man fhall have remedy in Chancery for
covenants made without writings, if the
party have fufficient witnefles to prove the
covenants, and yet he is without remedy at
the common law, &c. And for evidences,
when a man knows not the certainty of them

o .U 4 nor
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nor in what they are contained ; it is ufually
to be relieved in Chancery, for he is without
remedy by the common law, &c.

If a man infeoffeth another of certain
lands to his ufe, and the feoffee felleth the
land to another, if he giveth notice to the
vendee at the time of the fale of the intemt
of the firft feoffment, he is bounden to per-
form the will of the firft feoffor, as it feem-
eth in the Chancery.

A man was bounden unto another by ob-
ligation in a certain fum of money, and the
obligee brought an action upon the fame
deed in another county than where the obli-
gation was made, and had judgment to re-
cover; and the obligor in Chancery fued to

~ be relieved, and it was furmifed that by that
foreign fuit he was oufted of divers pleas
‘which he might have had, if the alion had
been brought in the county where the ob-
ligation was made, and it was conceived a -
good matter to relieve him in equity.

~  In the court of Chancery a man fhall not
be prejudiced by mifpleading, or for want of
form, but according to the truth of the
caufe, judgment ought to be given accord-
ing to equity, and not ex rigore juris. And

~ note that there are two jurifdiétions, ordina-
ry, and abfolute; ordinary is as pofitive law,
and abfolute is onmibus modis quibus weritas
Jeiri poterit. _
~ If a man be bounden by obligation unto
two men unto the ufe of one of them, and

: : one
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pne of them, wiz. is ‘he to whote ufe it is
pot, releafeth to the obligor all altions, fo a5
the obligation is difcharged, he to whofe ufe ,
the obligation was made hath good remedy
in Chancery by fuppcena againft his compa- -
nion whao releafed him, but againft the obli-
gor it feemeth he bath no remedy, for every
man is bounden to help himfelf, and it is
lawful for a man to get a difcharge of that
which he is charged withall, and in danger
to others.

And if a man hath recovered againft an-
other debt or damages, and he hath paid the
fame without any acquittance, or without ha-
ving a releafe, and notwithftanding the par-
ty taketh execution againft him upon the
fame judgment, he fhall have no remedy by
the common law; and it was then faid by
the Chancellor that he fhall not have any
remedy in equity in this cafe; and if the
fame fhould be remedied in equity, then
every record fhould be examined before him,
and thereby the common law overthrown.

And if I do.enfeoff one upon truft, and
the feoffee doth infeoff another of the fame
land upon truft, guere if 1 fhall have a fub-

cena againft the fecond feoffee, but where
ﬁe is inteoffed bona fide, there the firft feof-
for is without remedy againft the fecond
feoffee, as it feemeth.

It is faid, that the Chancellor of England,
wherefoever he fhall be in England, hath
. power to command 2 man to prifon, and he

fhall not be bailed; guere whether the ju-

: ' ftices
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ftices of the one bench, or of the other, out

of their Courts have the fame authority or
not.

The Excbequer.’

THE court which is commonly called the
Exchequer, is properly for accomp-
fants, fheriffs, efcheators and the like, and
there they are compellable to make their ac-
counts according to the ufages and cuftoms
of the fame court, &c. and it feemeth to be
a court which is much for the king’s profit,
- for there all remedies are provided, how the
debts and duties to the king fhall be levied.
And in that court the barons are judges
betwixt the king and his fubjets, and they
are {worn thereunto; and fines, iffues and
amercements which are affefled in other of
of the king’s courts, the eftreats fhall be
made thereof to the court of Exche-
quer, and there they fhall write forth procefs
againft the parties to anfwer thereunto, and
to fatisfy the king what is due to him, and
of divers other matters they have power and
authority by reafon of their office, &c.

The Cinque Ports.

~ HE\RTE are alfo divers other courts, and
mterior places where juftice is mini-
- ftred,
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ftred, and in thofe places they have judges,
as in the Cinque Ports, and fuch places
which have conufance of pleas, and alfo in
Court Barons, in which courts is juftice doné
according to law, &c. - And although they
of the Cinque Ports ought to be impleaded
of their lands within the jurifdiction of the
Cinque Ports, yet that holdeth only where
the tenant theweth the fame, and taketh ad-
vantage thereof if he be impleaded in the -
king’s courts, of things which are within that
jurifdi@ion ; but if the tenant be fued in the
Common Pleas, for lands within the Cinque
Ports, if the demandant doth recover by de-
fault, or if the tenant appear, and plead any
matter which is found againft \him, fo that
the demandant hath judgment for to reco-
ver the land, that judgment fhall bind him
for ever, 8&c. But the tenant might have
alledged, that the land waswithin the Cinque
Ports, and by fuch plea the king’s courts
fhould be oufted of the jurifdiétion, &c.
And foitis of lands within an ancient
demefne, if a writ be brought thereof in the
Common Pleas, if the tenant appeareth and
leadeth, and doth not take exception to the
jurifdiétion, and the plea be found againft
"him, fo that the demandant recovereth, the
tenant fhall not reverfe the judgment by 2
writ of error, becaufe the tenant might have
" taken exception to the jurifdiction of the
court, and 1t thould have been allowed, &c.
“But yet the lord may reverfe that judgment

by
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by a writ of déceit, and fhall maké the
land ancient demefne as it was before, &c.
~ And if one hath conufance of pleas in a
town or in a manor, and .a writ is brought
_in the Common Pleas of the fame land, and
the tenant pleadeth, and judgment is given
againft him, the recovery is good, for it s
within the power of the king, and the writ of
the Common Pleas doth take place there;
and if the bailiff, or lord doth not demand
conufance, the judgment is good. But ia
another altion, the hailiff fhall have conu-
fance for that the nature of the land is not
charged, and fo fee that where a man hath
conufance of plea, &c. it ought to be de-
manded by the bailiff, or the lord, and the
tenant thall not demand the fame, if he be
impleaded in the king’s court; but of the
ancient demefne there it behoveth the te-
nant to fhew the fame, and plead to the ju-
 sifdi¢tion, &c. if he will have advantage
thereof, &c.
And fo note, that in the Cingue Ports:there
s fuch a liberty that the lands and tene-
ments are pleadable there before the barons,
8zc. and yer if one be impleaded at the Com-
mon Law of lands within the Cinque Ports,
the barons fhall not hawe conufance of - the
plea, but the tenant may plead the fame to
she juri(diétion in abatement of the writ,&c.

The
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O T E alfo that there is another court
" which is called Court Baron, in which
court the fuitors are the judges, and not the
freward ; and they hold plea of contratts
_ within the jurifdi®ion, &c. and yet it is faid
by fome, that the defendant fhall not thew
that the contract was made ent.of the jurif-
diftion, and pray that the phaintiff be exa-
mined as in a court of Pipowder.
- The judges of the Court Baron have au-
thority to hold plea before them of debt up-
om contracts, or detinue;. but not of detinue
of charters, nor aions of debt upon a judg-
ment ix & court of record; but otherwife I
think ‘it is of a recovery in the: fame court;
sor fhall they hold plea of ‘matatenance, for-
gery of falfe deeds, of deceit, nor of decies
tantum, nor of pleas of accounts, for they
have nat authority to affign auditors: They
fhall not hold plea Of:' debe above the fum of
. forty fhillings, unlefs it be by prefcription ;
andythcy fh%sil not hold plea ofP;rceehoplgogy
plaint, but by a writ of right they may. But
if a judgment be given of freehold upon a
plaint, it is faid it is good until it be reverfed
by a writ of falfe judgment, zamen quere, Ec.
And note for what fuit a man. fhall be
judged in a Court Baron, and it is faid, that
it is where a man is feifed of Jands in fee-
fimple, and which he holdeth by fervice of
‘ fuit
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fuit at the lord’s manor, that fuit is properly
fuit- fervice, and for fuch fuit he fhall be
Judged in a Court Baron, and for no other
fuit as it is faid, &c.
. And guere alfo, when erroneous judg-
ments are given, how theyfhall be reverfed,
viz. when by writ of falfe judgment, and
when by a writ of error. And fome fay, that
in alh courts where the party might remove
the plea by a recordare upon a judgment gi-
ven, in fuch courts a writ of falfe judgment
lieth ; as in ancient Demefne, Court Baron,
County Court, and Hundred ; but in other
courts which are of record, the plea fhall be
removed by a certiorari, and upon judgment
- given in fuch courts which are of record, it
fhall be reverfed by writ of error, &c.
And if a man recovereth in a court of re-
cord by erroneous Judgmcnt, and fueth not
- execution, fome fay, that a writ of error lieth,
and the party fhall have a fuperfedeas if he
will pray the fame; but if a man hath judg-
ment in a Court Baron, and taketh not forth-
execution, no writ of falfe judgment lieth;
quere the reafon thereof, and what the law is
m that cafe.

And note, that fometimes the fheriff is
judge, as in re-diffeifin, wafte, and admea-
furement, and the procefs fhall be ferved by
the baily, as is faid.

And note, that the fheriff is an officer ta_
the king’s court, to execute the procefs
thereof ; yet fometimes the coroner is the

officer to the court where defet is found i }1}:
. th
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the theriff, &c. fo that he cannot by law indif-
ferently execute the procefs as for divers ap-
parent caufes, yet if the fheriff dieth, the
procefs fhall not go to the coroner, but fhall
ftay till another fheriff is chofen, &c. And
becaufe the fheriff is an officer appointed by
the law to attend the king’s courts, a man
fhall not take an averment againft the return
of the fheriff directly, and the reafon is, be-
caufe where juftice ought to be miniftred and |
executed, thofe who have the government of -
the law ought to repofe truft and confidence.
in fome perfon; and if every one might aver
againft that which the fheriff doth, then ju-

_ftice fhould not be executed, butfhould for

ever be delayed, &c. .
The means and the remedy how a2 man may

-come to his due, and to that which is wrong-

fully kept from him, and that is by plea, and
this word is general, and hath divers effects
implied therein, and may be divided into di-
‘vers branches, viz, into pleas of the crown,
as appeals of death, robbery, rape, felony,

and divers other things, &c. and into actions

real, whereby lands, tenements, rents, and

~ other hereditaments are demanded, as writs

of right, formedon, &c. or actions poffefio-

. 1y, as writs of entry, affife of mortd’anceftor,

cofinage and the like, &c. And it may alfo
be divided into actions perfonals, as debt,

~ trefpafs, detinue, &c. and into a&ions mixt,

as into affizes, and ations of wafte, which
o are
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are as well in the realty as in the perfonalty.
A perfonal plea may be divided into two
parts, one into a mere’ perfonal plea, as an
a&ion of debt, detinue, where none hath in+
tereft but the parties themfelves, the plain-
tiff and the defgndant. And the other part
is mixt in the crown; the plaintiff and the
defendant have not the fole intereft in thofe
altions, but the king hath an intereft in them
alfo to have a fine; as in an a&ion of tref-

- pafs, vi & armis, and thatis an aétion mixt
with the pleas of the crown, 8c.

And note, that in matters of the crown,
for fuch for which a man fhall fuffer death;

- fome may be principals, and fome acceflaries;
as murder, felony, rape, and the like; but-

in high treafon I conceive all are principals;

and' in petit treafon there may be principal
and acceflary as well as in felony.

In a przmunire all are principals; and in,
cutting out of tongues, and putting out of
eyes, there may be an acceffary as well as a
principal, as is faid, &c. o

~ In robbery all are principals who are pre-
fent at the time of the robbery done, other:
wife it isinmurder 4 for if one be prefent and
doth nothing, he is an acceflary, and not a
principal, &c. In mayhem fome fay, that all
are principals, as well he who is comforting
and abetting, as he who giveth the mayhem;
asitis in trefpafs, tamen quare, for I conceive
the law to be contrary, &c. And it was faid,
thatif a man be prefentatthedeathof a manc.l
‘ and.
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and moveth another to kill the man, that he is
a prineipal, notwithftanding that he giveth
him nét any ftroke, and notwithftanding that
the count in every appeal is, that every prin-
cipal did mortally ftrike and wound him, &

" but thofe are words of form; and the blow

of him that ftruck is the ftroke of him who
commanded him when he was prefent.
And it is to know that for fuch things for
which a man deferveth death, there are two
ways to bring him to anfwer the fame; one
by appeal, which is at the fuit of the party,
the other is by way gf Indiétment, which is
at the king’s fuit; &c. And for a mayhem
the party fhall have an appeal of mayhem,
wherein. he fhall recover damages, and no
death fhall follow, &c. and {ee the appeal
following, and firft of the appeal of the
death of a man, &c. ,

An appeal of murder.

I H. bic inflanter appellat W. F. de morté
H. C. fratris fui, pro.eo quod cum predif}:
H. fuit in pace dei € dom. regis apud D. 1aki
die, bora, & anno, ibi venit W. F. uti fels
dom. regis, in affultu premeditat’ i et armis,
&c. Etin ipfum H. adtunc & ibid. felonice in-
Jultum fecit, & cum quodam gladio precii 12 d,
quem ipfe in manu fua dextra adtunc €5 ibidem
tenuit predics. V. fuper caput fuum fercuﬂit &
unam plagam mortalem in longitudine duorum
poilicum in anteriori parte capitis fui ufque ad

: , X cerebrum
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cercbram eidem H. adtunc & ibid. felonsce
dedit, de qua quidem plaga pred. H. per 3 dies
bunc proxime fequentes languebat € tunc sbid.
obiit; or immediate obiit. Et fic idem. Iobannes
ut felo dom. regis pred H. felonice interfecit€3
murdravit contra pacem dicii dom. regis, coro-
. nam € dignitatem fuas, & quod boc fecit ne-
quiter-€3 ut felo contra pacem dei &5 dom. regis,
pred. Iobannes: offert boc difrationare prout
curia dom. regis bic confideraverit, e,
- . And it feems the appeal of murder ought
to be brought within the year and a day after
the death of him who is murdered; and in
an appeal the party hath two iffues, to put -
himfelf upon the jury to try if he be guilty or
not, or to wage battle, and to make the bat-
tle with the appellant; and if he do gage
_battle he ought to defign the battle in his
proper perfon, and by no champion. But
it is otherwife in a writ of right, &c.

And there are divers caufes to ouft the de-
fendant in the appeal of battle, for it is faid,
that if an infant within age bringeth an ap-
peal, and the defendant fheweth that he is
within age, &c. the juftices have been of
-opinion that he fhall be put to anfwer the ap-
peal of the appellant being within age, and
the defendant hath loft the advantage to

" wage the battle, becaufe it was his own aét.
And I conceive that if a woman bringeth an
appeal of the death of her husband againft
another, the defendant fhall lofe the advan-
tage of battle; for he cannot combat or de-
rain

<«
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tain battle with a woman, &c. Andif a
party be indi¢ted of the felony or murder,
&c. he fhall not wage battle. ‘

And fee that in an appeal of the death of
a man againft two, the one as principal, and
the other as acceffary, and they waged battle,
and the plaintiff demurred upon the: plea,
and it was faid, that the acceffary fhould not
be put to anfwer till the principal was at-
tainted or acquitted; - yet it is faid, that the
- acceffary fhould anfwer prefently, but the
iffue fhould not be tried till the principal
were attainted or acquitted ; and if the prin-
cipal be acquitted the other iffue fhould not
be tried, .

And I conceive that in every cafe of felony
where a man is indicted as principal, and af-
, terward hath his pardon, or forjureth the
realm, that in thofe cafes and the like the
acceflary thall not be arraigned, becaufe that
when the principal’s life is pardoned, in what
manner lgevcr it be, the felony is deter-
mined, and by confequence acquitted, and
by the fame reafon the acceffary is difcharged.
But guere what the law is if the principal
have his clergy. .

And fee that where there are three bro-
thers, and the middlemoft killeth his eldeft
brother, the youngeft brother fhall have the
appeal, and yet he is not his heir. The fame
law where the eldeft brother killeth his fa-
ther, the youngeft fhall have the appeal if
there be but two brothers. And where the

: X 2 Wife
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Wife killeth her husband, the heir fhall
have the appeal, as it is faid. Quere what
the law is in the cafes before, &c. .-

And the procefs in an appeal of death is
one capias, and one exigent, &c. but in an
appeal of robbery, an appeal of rape and
mayhem, the procefs is two capias, and one
exigent, &c. And note thata man can ne-
ver have an appeal of robbery, rape, or may-
hem by defcent, for the fame fhall never de-
fcend ; butit is otherwife of murder,

And alfo note, that the appeal fhall not
abate, if in the declaration be the year, day,
andother time when the felony was done, and
it fhall not abate for want of frefh fuit, if it
" be not within the year and the day, and that

is by the ftatute of Gloucefter, &gc. .

In an appeal, if the defendant plead that
the plainnft is a baftard, and he is certified
‘to be.mulier, yet the defendant fhalt be re-
ceived to plead Not guilty, becaufe at the
beginning when he alledged baftardy, he
might have pleaded over to the felopy, be-
caufe he demanded another trial, for the one
is triable by the record, and the other by en-
queft. But of fuch matter which is triable
by enquett, if he plezdeth to the felony, all

-the fame fhall be tried by one trial, and by

one enqueft. In an affize, if the tenant al-

ledge baftardy in the plantitf, and the bi~
thop doth certify mulierty, yet the affize
fhall be taken to enquire of the feifin and dif»
- feifiny quere, S

And

-
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And guere if a man in an appeal plead & -

plea which is trmble in another county, if he

fhall plead over to the felony, becaufe he de-
mandeth two triads, ‘

]

Appeal of robbery.

THE writ of appeal of robbery begin-
neth thus :

A. B, nuper de London generofus, attachiatus
fuit ad re{ipmdendum, R. F. generofo fimul cum
- D. nuper de F. in fuburbiis London, de robberia
& pace domini regis nunc frafla, unde eos appel-
lat, & funt plegsi de profequend. A.B. et C.
¢t unde idem R. in propria perfona [aa inflanter
appellat pred. C. A de eo quod ubi idem R. fuit
in pace dei et domini regis nunc apud London,
viz. in parochia )/Emﬁ'i Dunftani in Fleet-fireet.
int fuburbiis Londini, ot, apud talem villam in
tali comitatu, 20 Oltobris anno regni regis munc
17. circa boram [eptimam poft meridiem ejuf-
dem diei venerunt tam pred. W. L. et X. qui mo-
do non comparent, quam pred. A. qui modo com-
paret, felonice ut felones dom. regis nunc infidi-
ando et infult premeditat’ contra pacem regis
sune corénan et dignitatem fuas die, anno, bora
parochia; et warda pred. or villa et tom. predict.
Et pred. \W. untami galeam precii 26s. 8d. et
unam crateram argemteam et deauratam precii
49's, de bonis et catallts pred R. adtunt et ibid.

Lo X 3 invent,
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invent. felonicé furatus ef, cepit et afportavit.
Et pred. C. A. et 1. K. die, amno, parochia
et warda pred. or villa et comitatu pred. felonice
confortaverunt, fufientaverunt et auxiliaverunt.
pred. W.ad feloniampred.in forma pred. faciend’
et perpetrand’ ac eum tunc et shidem ad feloniam
illam fattam, [cientes eum feloniam ilham fic
feciffe, receptaverunt. Et quam cito idem felones
Selonias predifias in forma predicta feciffent,
Sfugierunt, predifius R. eos recenter infecutus
fuit de warda in wardam (if the appeal be
brought in London), or de villa in villam, (if
it be brought in any county) ufque ad quatuor
wardas propinquiores. Et ultersus quoufque, et
¢. Et fi prediélus felo, qui modo comparet, fe-
loniam prediclam vult contradicere, predif?. R,
boc paratus eff wverificare et verfus cum probare
prout curia, &c. o ' ,

And the like declaration is in burning of
houfes, and of burglary, mutatis mutandis.

And the defendant in this appeal fhall.
have the fame trial as he (hall have in the ap-
peal before rehearfed, to put himfelf upon
the iffue triable by the enqueft, or to wage
battle if he pleafeth. '

But there are certain things which fhall
put the-fame from that advantage, that he
fhall not wage battle, &c. wviz. If the defen-
dant be indicted of the fame felony, &c. and
if the plaintiff be mayhemed by the defen-
dant, or by another as I conceive; or if the
defendant be taken in the maner, or if the
plaintiff be within age, or above the age of

.' - forty
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- forty years; or if the plaintiff be a woman
or the like. .
~ And note that if the appeal of murder,
robbery, or rape be brought in the King’s
Bench, and iffue be_taken before the juftices
of affize, if the plaintiff be non-fuit, they
have not power to.arraign the defendant;;
but if the appeal be brought before them,
and afterwards the plaintift is non-fuit, it is
otherwife as it faid. o
- And there is another difference when a.
man is arraigned at the king’s fuit, and when,
at the fuit of the party ; for it he be arraigned.
at the king’s fuit he (hall be put to anfwer
the felony, whether he be of that name or.
of another name; and it fhall be no plea for
him to fay, that he, is not of that furname,
nor known by fuch a name, but by another
name ; for if a man Kkilleth another and is -
indicted thereof, he fhall anfwer to the felo-
ny, and fhall not be admitted to plead mif-
nomer ; but if it be at the fuit of the party
it is otherwife ; as if a man bring an appeal
againft another, there he fhall be admitted
to have the plea, and that is the difference.
- Note, that if a man bringeth an appeal of |
the death of a man, who hath lawful caufe to -
have the appeal, and after declaration he is
non-fuit, the defendant fhall be arraigned a-
new at the king’s fuit ; but if the heir of the
dead fueth the appeal, his wife being alive,
and after declaration the heir is non-fuit;
the defendant fhall not be arraigned a-new

' X 4 at
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at the king’s fuit, becaufe that none could
fue the appeal but the wife, and fo the de-
claration was without warrant. And gsere,
how that matter may appear to the court,
And if one be acquitted in appeal, or in-

ditment wherein there is no error in the ori-
ginal ; he fhall be arraigned de movo at the
king’s fuit, although thaterror be in the cs-
pias or exigent. But if error be in the origi-
nal, and he is acquitted, he fhall be arraign-
ed de novo at the fuit of the king, becaufe
that his arraignment was never warranted bus -
without warrant; for when the king is af-
certained of a felon, and of the day and year,
if the felon be not lawfully acquitted of the
fame felony he fhall be arraigned at the
king’s fuit.  Butif he be once lawfully ac-
qtitted of the felony, he fhall never put his
Jife in hazard again for the fathe felony, ifit
be not for murder, in which cafe, it is faid,
that if a murderer be acquitted within the
year at the king’s fuit, he may be afterwards
in an appeal arrai%ncd within the year at the
fuit of the party, &, : :

~ And if an appeal of murder be brought
before the fheriff and coroner in the county,
itis faid, that it may be removed into the
King’s Bench by a writ, which fhall be di-
rected to the coroner, and not to the fheriff,
. becaufe that the coroner hath the record;
yet I think the law is otherwife,

4 , And
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And if one be indicted for murder, and
afterwards an appeal is brought agdinft him,
and after declaration the plaintff {s non-fuit,
the appellee fhall be arrsigned at the king’s
fuit upon the declaration, and not upon e«
dictment, as it is holden in 4 K. 4.

Note, that it was faid by forne juftices it
times paft, that in evety cafe where the de-
fendant pleadeth a matter, whereby he provs -
eth that the ation doth not lic for the plain
tiff, as baftardy, or never dccoupled in loyal -
matrimony, 8. there he need hot to anfwer
to the felony 3 but if ke pleadeth a releafe in
bar, then he ought to plead to the felony, be-
caufe it is not denied by him that the action
once lay for the plaintiff, for when he plead-
eth to the felony, then he confeffeth that the
plaintiff is fuch a perfonn who can maintain
the altion; yet it was faid to the contrary,
that he fhall not plead to the felony in fa-
werem vite, where otherwife if the plea were
found againft him, he theuld be attainted,
and the felony net enquired of, and chat feem-
eth to be both reafon and law, &5¢,

And note, that when a man is found guilty
for mutder or felony, &c. for,which he fuf-
fereth death, he may pray his beok to fave:
him if he be a clerk, and fhell have it if he
can read. But if that bigamy at another time
convicted, bealledged againft him, and pro-
ved, then he fhall not have his cletgy.

And it was faid, that if the ordinaty te-
fufeth a clerk generally, or fpecially, that the -

judge

,
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judge may compel him to accept the felon.
But the old law was, that if the ordinary had
refufed him fpecially, as to fay, now babet
wugftem clericalem, nom babet tonfuram ; yet the
judge might compel him to accept of him,
But if the ordinary do refufe him generally,
the judge cannot compel him to accept of
him, becaufe there may be fome caufe where.
fore the ordinary by the law of holy church
ought not to receive him. But that opinion,
as 1t was faid, was altered in the time of #i/-
liam Huffey, and his reafon was, that if this
judge be his judge, where the ordinary refu-
feth him fpecially, it is as great reafon that he
fhall be his judge where he refufeth him ge-
nerally.

And fee, that thofe who are fo attainted of
‘murder, or of other felonies, and for fueh
things as they fhall fuffer death, they fhall _
forfeit their lands and tenements, and their
goods and chattelsfor ever, and the king fhall
have the lands for a year and a day, and then
the lords of whom the lands are holden fhall
have them. - But he who is attainted of trea-
fon, the king fhall have all his lands, as well
thofe which are holden of other lords as thofe
which are holden of himfelf, &c. And if a
man hath land in the right of his wife, and
is attainted of felony, the land {hall be for-
feited for the term of hislife; and it was faid,
that if before the attainder, he and his wife
were difleifed, and afterwards he were at-
tainted and reftored to the king’s peace; yet
they could not have an affize. Tamen quere.

Appeal
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OTE alfo that the appeal of rape be-
ginneth thus : R T SO T

_ Robertus-"Wood nuper de A. in comitatu
Salop clericus, difi. R. W. nuper de A. in
comitatu predict capellanus reclor ecclefié paro-
chialis de A. in comitatu prediés. or thus ; nu-.
per de D.. in comitaty, prediés. gent, alias didl.
R. S: nuper de D. in gom. predifio yeoman al=.
tachiatus fuit per corpus fuum ad ye[pondendum
Alicie G. de raptu ipfius Alicie, & pace dom.
“regis munc fratla, unde exm appellat.  Et funt
" plegii de profequend. A.D. de C. in comit. C.
gentleman, € E. 1. de M. in comitat. C. yeo-
‘man, ¢5c. Et unde eadem Alicia in predili. per-
fona fua inftanter appellat predift. R: W. de eo

- “quod ubi predi@?. Alicia fuit in pace dei & domi-
ni regis nunc apud A, predicl. in comis. Sa-
lop, 8 die menfis Maii ann. regni dom. regis, 17.
circa boram fextam poft meridiem cjufdem diei, .
ibidem venit predif. S, felonicé ut felo predicl.
doriéni regis nunc infidiand. & infultu premeds-
tato, contra pacem ejufdem dom. regis, ‘coronam .
€ dignitatem fuas, die, anno, bora, € loco in
comitaty predift. & inprefatam Aliciam adtunc
" €5 ibid. infultum fecit, & ipfam adtunc & ibid.”
de virginitate defloruit, contra walunta('te,m Suam
rapuit € carnaliter .cognovity € fic prediit, R,
S; predict. Aliciam mﬁo &3 forma predit¥ . ra-
puit, & quam cito idem felo feloniam & raptum -
predidl.. feciffit, fugis, diftaqs Alicia ipfum Te-.
genter infecuta fuit de villa in villam u(q; qua-
‘ " tuor
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tuor villas propinquiores, € ulterius quonfy;
€c. Ei fi idem felo feloniam et raptum predic.
in forma prediét. impofit’ dedicere wvelit, predifs,
Alicia bos parata i vavificare csveyfiseam pro.
bare, prout caria, &c. - :

© And if 4 man fueth #n appeal of the rape
of his wife, although fhe be not his wife int
* right, but in pofieffion, yet the appeal doth
well lie as is faid ; otherwifé it Is in an appeal
of mutder brought by a woman of the death
of her husband; for there ic is a good plea;’
that they were never lawfully coupled in
mattimony.

PR Py d ;

- Appeal of maybem.

SEE alfo that the appeal of mayhem is as
followeth: wiz. o
L. N. in propria perfina fus bic inflanter
ap}y. llat W. de F. de eo quod cum idém, queré
sali die €3 anno, fuit in pace dei, ef dom. regis -
nane, &¢. apud talem villam in tali comitaty
cirea borami fextam, Sec. Ibi venit predict. W.
vl et armis, viz. baculis wt felo domini regis
Aunt infidiand. ét éx infultu premedital® adtinc
et ibid.in dictum1. infultum fecit et adtunc et ibid,
euns quodam baculo precit, € c. quem preditl. W,
“in manibus fuis adtunc et ibid tényit, predifd,’
quéreniem fuper brackium dexirum feloricé tunc
pereuffit, per quod vene et nervi brackii fui pré-’
dicl. refrifti fuerunt annexi, et mortificas® deve--
nerumt ; or, cuniquodamgladio, vel cultello p,récii
: .
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e quem defandems in manibus fuis adsunc ¢t
ibid, tenuit mawum dexteram, vl pollicem manus
doxters, vel alind membram, vel auriculom, vel
 aliquam: junfiuram membri querewtis falonie
amputavis, el oculum fuum evulfit, vel denses
Juas amieriores fregit of depoftit; ot fic idem db-
Sondens ut felo dom, regis prodidé. quar. adiunc ot
1bid. felovice maybeymavit, contra pecem difdi
doms. regis, coronam ¢t dignitaters fuas. Et fi
Aefendens bos velit dedicere, querens bac pora-
tus eff verfus eum probare, prost. curia dow’ re-
£is a6 ¢o confideraverit, &c. o
And notwithftanding that the plaintiff de-
clare in an appeal of mayhem, that the de-
fendant hath mayhemed him felonioufly, yet
the defendant {hall not fuffer the punithment
of death, bus fhall anfwer damages accarding
to the greatnefs and grievoufnefs, of the ot%
fence, &c. And if the plaintiff declareth in
an appeal of mayhem, &t. and the defendant
rayeth that it may be viewed if it be:a may-
gcm or not, guere, if the juftices fay, that
he is mayhemed, if it ba peremptory to the
defendant, fo that he fhall not.be:afterwards
receivable to plead Not guilty to it, or any
other bar. And I conceive it is peremptory,
&c. And in appeal of mayhem the plaintff
declared, that the defendant ftruck him up-
en the head, fo that he had loft his hearing,
and becaufe the juftices talked to him, and
well perceived that he could hear they faid,
shat the plaintiff fhould be fined, &c. = -
- And fec that if the defendant in an ag&l'
' e .. pe
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peal of mayhem faith, that the plaintiff at
another time brought an ation of trefpafs
.againft the fame defendant, and fued forth
the fame mayhem, and recovered damages
:for.the fame, and fued execution, if the fame
be a good plea or not, &c. And it was faid,
that by an appeal of mayhem a man fhall
not lofe his altion of trefpafs, but contrary-
wife, he fhall not have an appeal after he hath
once recovered in trefpafs for the fame may-
heth. " Querewhat the law is. ~ ..
And in an appeal of mayhem againft two,
the plaintiff declared againft one as principal,
and againft the other as acceffary, and it was
challenged becaufe that all ought to have
been principals, and the court faid, it was in
his ele&ion, fo'that the declaration one way
-or the other was good enough.  And it was
faid. by fome, that it is no mayhem to cut off
one’s ear, whereby he lofeth his hearing, &c.
but the beating out of his teeth is a mayhem,
becaufe he may by them defend himfelf in
birtle. %:re if in the firft cafe it be nota
mayhcm’: L L S

: ' Indi&tments. ]
, THERE are alfo indiGtments upon which |
a man fhall be arraigned, upon which if
he be found guilty he fhall be executed, &c.
and firft fee indictments upon the view of the

body taken before the coroner in the county.

iv Inquifitio indent® capta apud B. in com. N.
20
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20 die menfis Maii anno regni nunc regis Hen-
rici oflavi 20. coram 1. W. uno coronatorum
dom. regis nunc com. predifl. et fuper vifum cor-
poris cujufdam 1. F. ibid. jacent’ inserfeéi. per
Sacramentum 1.°S. W. C. &c. Qui dicunt fu-
per Jacramentum [uum, quod quidam 1. N. de
London gent. 20 die, &¢c. ann. Se. vi et armis,
viz. gladiis, baculis et cultellis animo Selomico et
ex malitia precogitata in prefatom 1. F. apud B,
predi&s. infult. j‘ga't et ipfum verberavit, vulns-.
ravit et male tractavit, ac dict. 1. F. cum quo-
dam cultello vocat’ a wood knife precii 12 4.
quem ipfe in manibus [uis adtunc tenuit, prefas.
1. F. adtunc et ibid. ufq; ad medium corporis fus
felonice percuffit atqs invafit in profunditatem
decem pollic. dans ei plagam mortalem, de qna
quidem plaga dict. 1. F. infra unam boram tunc
proxime [equent. adtunc et ibidem obiit, et fic
predict. 1. N. eundem 1. F. adtunc et ibidem fe-
lomice interfecit et murdravit, contra pacem dom.
regis, &Jc.

And it was faid, that the coroner hath not
power to take any enqueft of the death of a
man, if not upon the view of the body; and
if he do it in other manner, all that he doth
is void. '

And it hath been ufed intimes paft, thatthe
coroners might record the breaking of prifon
by the prifoners which are in them, and if’
the prifoners were in for felony they were put
to execution without further anfwer; but
quere if any fuch law be now in ufe.

And a coroner might take an appeal of an
approver, of felony done in any county of
. ‘ - England,

’
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England, and in the fame manner he might
make abjuration, if he confefled the felony
to be donein another county than in the coun-
ty where the coroner dwelt. And the reafon
was, becaufe by that confeffion they fhall be
attainted. But he cannot fo do in an appeal
of robbery, if the felony be not done within
the fame county.
- There are alfo divers indictinents, 4s of
Tobbery, burglary, and other felonies which .
-are mentioned in fundry books, and the courfe
of themiswell known, becauie they are com-
mon, and in daily ufe and experience.

If aman be indited that he felonioufly cut
down trees, &c. in fuch a place, and carried
them away, the party fhall not be arraigned
upon fuch indi¢tment, becaufe it cannot be
faid to be felony. - ' ~

A man was indi¢ted for that he traiteroufly
&c. had made 1005 of alchemy to the
likenefs of the king’s money, and it was mo-
ved that the indiétment was infufficient, be-
¢aufe it was not put certain what money he
made, groats or pence. -

- - A man was indi&ed, that whereas another
man was indi¢ted.of felony who was put into
the ftocks, &c. that he-entered into the houfe
- without breaking of the fame, and fet him
out of the- ftocks, and fet him at liberty, and
it was faid, that it remained in the pleafure
of the king, whether he fhould have perpe-
tual imprifonment, or cther pecuniary pu-
nithment according to the kirg’s ordinance,
but he fhall not be hanged, &c. And '
n
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- And fee¢ that it was the ufe in times patt,
that the party thould not be reftored to his
‘goods upon an indiétment of robbery, unlefs
it were found that he made frefh fuit, if he
‘were not appealed, yet that law is altered and
changed, and the party (hall be alfo reftored
to-his goods where the felon is arraigned up-
on an indj@&ment as well as upon an apgezl,
if the party giveth evidence againtt the felon
at the time of his arraignment, and he fhall
. not be put to circuit of ation to fue his ap-
peal, and it feemeth to be good law. :
Note, that the writs are the principal and
firt thing in our law, whereby a man fhall
recover that which is wrongfully detained
from hirhi, and they are the foundation of
‘every fuit; and therefore look when a man
beginneth his fuit that the writ be good, elfe
all which followeth will be nothing worth;
which writs are ordained by law according
as the matter is. ' o _
~ And there fee firft the writ of right and
the nature of it, becaufe it is 3 writ of a high-
er nature than any other writ can be; and
the chief thihgs and articles of that writ are,
the deforcement, thie quantity of the tene-
ments, in what town the tenements are, and
_ that the demandant hath a lawful eftate in
fee by his own purchafe, or of the feifin of
his anceftor; or his own feifin, the taking of
the explees and the feifin thereof, in the time
of what king, and in the time of peace, and
Y the



320 Indistments.

the tender: of the ddmy mark a good difeent,
and in what maaner he hath right, and the -
averment. - y

. And note, that the explees ought to be of
1ehe domefne-or of the fervices, and in a pre-
cipw quod reddat of the manner of explees in
fewvices, &c. and of the demefnes in theep
and corn, in pafture in feeding of cattle, of
wood, in felling of the wood, gardens, ia
Lelling; the apples, or grafs, of villain, is in
bafe {ervice.to his profit, and in feifin of thofe
of his hlood ; and for achaplain, or finding
of poor men, the explees are alledged in
mafles and prayers, &c¢. and of a gorge in
taking of the fifh ; of 3 mill, in taking of toll:
‘and generally a man fhal alledg eexplees ac-
- cording ta the matter in demand and the na-
tuse of it. .. ¢ S

" And the trial in, this writ of right may be
two ways ; the ong¢ by the grand affize, and
the other by battle ; but if the right be to be.
determined by the battle, it fhall be done by
champions, and not by the parties themfelves,
asitisfaid; and the reafonis, that if any of
the parties be killed, judgment of the land
cannot be given againft a dead perfon. Quere
if that be the reafon or not.

And it was faid, that a @ian caanot havea
writ of right of a ren¢, but -only of a rent-
fervice, for that other rents are agaiait com-
. ‘mon right, &c. .

- And fee that a writ of right doth differ
from other writs in pleading, forina wrirof

right

po
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gight; the tenant ought to conclyde upon the
nght. To conclude, fo that he hath more
fight to have the lands, &c. than the demand-
8nt; and not to conclude judgment of action,
as the conclufion is in other writs, yet the
‘fime holdeth not in évery cafe ; for if the te-
nanit in a writ of right plead a releafe collate-
ral; 8c. without warranty, there the tenant
fhall conclude judgment if a&tion, and not
otherwife as it feemeth ; for the demandant
“hath miore right to the land than the tenant
hath, but by reafon of the warranty the de-
“mandant fhall be barred of his a&tion. :

And note, that in a writ of right upon the
trial no attaint lieth, and yét in awrit of right
.of dower an-attaint }ieth, which is, a writ of
sight 5 but the.reafon is, bécaufe the tral
thereof (hall not.be by the grand affize, nor
by battle, but by a common jury, &c.

And note, that there are divers writs of
right ; a writ of right which is triable by bat-
4le, or by grand affize, as a writ of right of
land; or a writ of cuftoms and fervices, a guad
permittab in the debet, writ of right of advow-
fon, &c, and the hke. And there are othet
writs of the pofieflion mixt with the right, as
a writ of efchear, ceffavit, rationable part,
&e. and the like, but in thofe no battle nor
grand-affize lieth,

3

> In & writ of cuftoms and ferviges, the ef-
fe& theseof is the wrongful deforcement in
not d'oin%of the fervices which ought to bS
dene to the dcmmdanY t out of the land, atl}‘x
N . 2 e
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the land ought to be thewed, and how he
“holdeth by fuch fervices, and fhew feifin in
him or his anceltors of fee and right, and al-
ledge the taking of explecs, and thc aver-
ment.

The articles and things which are matenal
in the writs, appear in the writs themfelves,
and in the book of movel tales, and in other
books, and therefore they need not be here
mentioned, and for that caufe I omit them
“here, &c.

An Indifiment upon the flatute of 8 H. 6

7Uratnr pnefmt pro Dom. rege, quod cum in
Jatutoin parliamento Dom.nuper regis Hen-
wici Anglie fexti poft conquefum -apud Wefim.
anno regmi fui 8. tent. edit. inter cetera ordina-
tum fit quod fi aliqua perfona expulfa fit feu dif-
Jeifita de aliquibus terris et temementis modo for-
‘cibili, aut pacifice expulfa fit, et pofica manu forti
€t armis extra teneatur contra juflic. pacem vel
poft aliquem talemingreffum aliquod feoffamentum
feu difcontinuatio aliguo modo inde factum fit ad
Jus poffeffor. defraudend. aut tollend. quod pars
in eapartegravata babeat affiffam nove diffeifine
out breve db tranfgreflione verfus bujus diffeifi-
forem, et fi parsgravata recuperaverit per 4ffi-
Jam el rationem tranfgy: et per veredicium alio
moda per dibitamiegis formam fit compertum quod
ars defendem in terras e tenem. Vi ingreffusfuit,
ut ea pey vim poft ingmﬁmtmumt, querens re-
- cuperet
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cuperet verfus defendentem damma fua ad tripli-
cem, et ulterius finem faciet Dom. regi, et re-
demptionem prout in fatuto pred. plenius conti-
nesur, &c. quidam tamen L.. C. de E. in com.
pred. gemerofus fimul cam quing; perfonis jurato-
ribus pred. ignotis flatutam illud minime ponde-
rans, die Dom. 20 die Fanuaris) circa boram 9
pofi.meridiem ejufdem diei anno regmi Dom. re-
£95 munc 12 many forti ac vi et armis, viz. ba-
culis ot cultellis in umum mefluagium, unwm gar-
dinum ducentas acras terre 4085¢. prati, et 30
acras bofci cum pertiyen’ . quorsndum E. K.
armigers et L. M. armigeri, E5¢. [citnat. jacen.
et exsfiem. inparochia de L. juxtaT.in com.pred.

Jngreflus fuit, et inde ipfos E. K. et L. M. vi
et armis, viz. baculis et cultellis ac manx forti
diffeifivit. Et ejus inde flatum et poffeffienem fic
per diffeifinam illam babitam et obtent. cum pred.
perfonis ignotis ufg, in crafiinum diem Jequentem,
iz, 13 diem menfis Fanuaris continuavit. Quo
guidem 13 die Fanuarii H. L. de. M. in comita-
tu pred. yeoman, W.B. de pred. bufbandman, et

- LC. naper cifdem willa et comitaty laborer
apud L. pred. in et fuper tentia pred. una cum
prefato T.C. manu forti acvi et armis, viz. ba-
cultis, cultellis, gladiss, [cutis, arcubus et fagittis
Je affemblaverunt, et eadem tenementa vi et armis

" pred. a pred. 13 die Januarii bacufy; injuriss -
igfius T. C. et ipfum T.pretenfa tenuervut et
prefat. E. K. et L. M. &c, inde bucufy; extra
senent in diéti Dom. vigis nknc contemptum ac
conira fornam fatuti pred. et contrg pacem diéi
Dom regis, €5¢. . o .

When the parties are at iffue in their a&ti-
‘ Y3 ons
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ons the common trial theteof jn our law is by
verdi@ of 12 men, who fhall be fworn wpes
the book to fpeak the truthaccording to. theix
confcience. And fometimes the magter fall
be tried by the bifhap, and not by verdi&t of
r2 men; asgeneral baftardy alledged in any-
" of the parties it fhall be certified by the bi-:
fhop, and in a guare impedit if the ifue he
joined upon the inftitution, it thall be triedthy
the bifhop, for the fame is in a2 manner a {pi--
ritual thing. But indu@ion fhall be tried by .
a jury, and alo in a guare impedit, if iffue
be takenh upon plenarty it fhall be sried by
the bithop ; but whether the church be void
or not void fhall be tried by the jury. And
- if the parties be at iffue in a quare impedit,
upon the ability of the perfon, whether he.
were fufficiently learned or not, it fhall be °
tried by the bifhop during the life of the.
clerk, but if the clerk be dead it fhall be-
tried by thejury. And it is faid, that if baf-
tardy or other the like thing be alledged ups.
on a thing which is not but dilatory, it fhall
be remanded to the bifhop to be tried, &c. .
- And a man in an attion of debt brought.
againft him upon a contraét may wage his
Jaw, to fwear upon a book that he oweth nog
the plaintiff the money which he demandeth,
nor any penny thereof; and he ought tq
have with him- 11 more to fiear with him,-
that they believe in their conftience that he
fayeth truth, and fo he fhall be difcharged;
but if the altion be brought upon any fpe-

¢ -
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cialty, or upon matter of record, or upon a
thing touching land, &c. he fhall hot help
himfelf in that manner, but fhall put the fame
-upon the trial of the jury, but he himfelf
fhall not be admitted to fwear, &c.
And note, that an oath oughtto have three
. ‘companions, truth, juftice, and judgment, -
and if they be wanting it is no oath, but a
perjury;s for if a man be forced by conftraint
to {wear, that for many years he quietly held
fuch lands, &c. it is pexjury, not in him who
fweareth, butin him who compelleth him to
fwear, Reum non facit nifi mens fit rea. Nemo
Je armmueniat aut feducat. Qui per lapidem
.. Jalfe jurat perjarus eft. Quacunque arte verlbo-
rum jurat aliquis, Deus ita accipit ficut ille qui
- jurat intelligit. Et minus malum et per Deum
Salfum jurare veraciter, quam per deum verum
Jurare fallaciter. - Quanto enim-id per quod M-
ratar eft-magis faniium, tanto magis ¢ff pemal
perjurium, e, - A
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