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Letter of Transmittal

The President

The President of the Senate

The Speaker of the House of Representatives

Sirs:

Pursuant to Pubhc Law 103-419, the United States Commission on Civil Rights transmits this

report, The Health Care Challenge: Acknowledging Disparity, Confronting Discrimination, and
Ensuring Equality. With this two volume report, the Commission examines the efforts of the U.S.

Department of Health and Human Services (HHS) Office for Civil Rights (OCR) in enforcing title

VI of the Civil Rights Act of 1964, title IX of the Education Amendments of 1972, the require-

ments under the Hill-Bvu-ton Act of 1946, and the nondiscrimination provisions of the community
block grant programs administered by HHS. In particular, the Commission's report focuses on
the enforcement of these nondiscrimination laws and their impact on ensuring equal access to

quality health care for all Americans, particvdarly women and people of color.

Volume II of this report. The Role of Federal Civil Rights Enforcement Efforts, highhghts sig-

nificant weaknesses in the Office for Civil Rights' enforcement efforts. The deficiencies largely

are the consequences of OCR's fundamental failure to recognize the tremendous importance of its

mission and to embrace fully the opportunity it has to eliminate disparities and discrimination in

the health care system. While OCR has attempted over the years to identify noncompliance with

the Nation's civil rights laws, its efforts have been merely reactive and insufficient to remedy the

pervasive problems that exist within the system. As a result of its myopic perspective, OCR is

unable to plan systematically and implement the kind of officewide redevelopment poUcy that it

80 clearly needs. OCR's failtire to appreciate its role is part of a larger impotence that afflicts the

entire agency's approach to civil rights: the Department has failed to assert its civil rights en-

forcement authority with regard to the health care system.

Because OCR has a relatively small budget compared with other HHS agencies, OCR staff

must search for creative solutions to fiscal challenges. OCR has been especially reluctant to

assume an active role in seeking innovative alternatives. In many ways, OCR has neglected to

take advantage of opportiuiities to bolster its own enforcement efforts by cooperating with other

agencies within HHS, as well as outside the Department.

Another important aspect in which OCR has fallen short of its civil rights mandate is the dis-

semination of regulations and pohcy guidance, a critical function of civil rights implementation

programs. Unfortunately, OCR has issued virtually no poHcy guidance on title VI, title IX, or the

block grant nondiscrimination provisions since 1981. This lack of productivity is of particular

concern with regard to title VI, because many new forms of discrimination against people of color

have emerged as the Nation has moved from "fee-for-service" medicine to managed care. Without

appropriate policy guidance, neither recipients or beneficiaries of Federal funding, nor OCR
investigative staff, can develop a clear understanding of what constitutes discrimination by

managed care and other health care organizations.

Further, OCR appears to have largely abdicated its role in the compliance enforcement proc-

ess. OCR headquarters has failed to provide leadership to the regional offices, from assisting

them in setting priorities, to offering procedural guidance for investigations. This failure has

hindered the regional offices' abihties to identify and eradicate discrimination. Perhaps the most
serious shortcoming in OCR headquarters' leadership is that it has neglected to acknowledge and
confront systemic discrimination. Although studies suggest that the health care industry is

replete with large-scale discrimination, OCR has devoted minimal resources to identifying pat-

tern and practice discrimination therein.
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The new director of the Office for Civil Rights has indicated his commitment to ensure quahty

health care for all Americans and to eHminate discrimination and disparities in health care

services. To assist with this effort, the Commission has the following recommendations for Con-

gress and the President. First, Congress shoiald recognize the fundamental importance of health

to ovir Nation, and should in its next session pass legislation proclaiming equal access to quahty

health care as a universal right of aU who reside within the Nation's borders. An integral compo-

nent of this statute would involve data collection: Congress should direct the agency charged

with implementing this statute to collect and analyze health care data sufficient to comprehen-

sively assess all disparities in health care, and should prescribe a detailed data collection plan for

the agency to follow.

Second, Congress should immediately conduct an oversight hearing on civil rights enforce-

ment within HHS-assisted programs, assessing both OCR operations and the Secretary's coordi-

nation of civil rights implementation. Third, Congress should provide OCR with the necessary

resources to carry out aU of its responsibilities effectively and efficiently: OCR's resources are

manifestly disproportionate to the wide array of Federal assistance programs the agency admin-
isters, accoiuiting for only .0054 percent of the entire HHS budget for fiscal year 1999. Fourth,

Congress should convene an HHS civil rights task force that wiQ periodically reevaluate the

agency's operations until it is satisfied that OCR has implemented the changes recommended by
the Commission and outside organizations. As part of this effort, HHS/OCR should be required to

devise a civil rights improvement plan and report annually on its efforts to accompHsh the objec-

tives outlined therein.

Fifth, the President should issue an Executive order dehneating and reaffirming HHS' civil

rights enforcement mandate, emphasizing that HHS has been delegated all authority necessary

to identify and eradicate discrimination in health care. Finally, the Commission also calls for the

President and the Secretary of the Department of Health and Human Services to issue a joint

statement strongly reinforcing their commitment to the enforcement of civil rights statutes in the

health care context.

Equal access to quahty health care for all Americans can be achieved during the early part of

the new century. However, to achieve this goal there must be vigorous enforcement of existing

nondiscrimination laws. With a renewed national commitment to improve the health status for

all citizens and to eliminate discrimination and disparities in health care, this goal will be a

reahty.

Respectfully,

For the Commissioners,

/Ij^U^ ^9'^.^^^'"^^'^^'^

Mary Franqes Berry

Chairperson
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Preface

Introduction

Equal access to quality health care is a crucial issue facing our Nation today. For too long,

too many Americans have been denied equal access to quahty health care on the basis of race,

ethnicity, and gender. Cultural incompetence of healthcare providers, socioeconomic ineqviities,

disparate impact of facially neutral practices and pohcies, misunderstandingof civil rights laws,

and intentional discrimination contribute to disparities in health status, access to health care

services, participation in health research, and receipt of health care financing. Such disparities

persist in part because of inadequate enforcement of Federal civil rights laws relating to health

care by the U.S. Department of Health and Human Services (HHS). For many years, title VI of

the Civil Rights Act of 1964, the community service assurance provisions of the Hill-Burton Act,

title IX of the Education Amendments of 1972, and the nondiscrimination provisions of block

grant statutes have not been fully enforced and implemented by HHS' Office for Civil Rights

(OCR).

Equal access to quality health care is a civil right. Although Congress has enacted civil

rights laws designed to address specific rights, such as equal opportunity in employment, edu-

cation, and housing, it has not given health care the same status. Regardless, unequal access to

health care is a nationwide problem that primarily affects women and people of color. The lack

of availabihtyand quaUty of health care, the lack of affordable financing of health care, and the

KkeUhood of minorities and women not being included appropriately in medical research are

reahties as we approach the 21st century. Despite the many initiatives and programs imple-

mented at the Federal, State, and local levels, the disparities in health care will not be allevi-

ated unless civil rights concerns are integrated into these initiatives and programs.

The Commission's Evaluation of Civil Rights Enforcement at HHS
The Commission's two reports on equal access to health care as a civil right develop com-

plementary themes, with volume I setting the stage for volume II. With these reports, the

Commission provides recommendations focusing on eliminating racial, ethnic, and gender dis-

parities in health care and improving HHS' civil rights enforcement activities. These reports

clearly demonstrate that OCR has been operating in a vacuvmi for many years, has not asserted

its enforcement authority, and is not necessarily aware of the many initiatives and programs

aimed at improving access to health care for women and minorities. Volvmie I documents the

need for more collaboration between OCR and Federal, State, and local agencies; the deficien-

cies and disparities highhghted in voliune I can be significantly reduced through proper civil

rights enforcement, as identified in volume II.

This report is the resvdt of months of research and careful assessment of materials gathered

from a wide variety of sources. In an effort to conduct balanced research. Commission staff so-

licited diverse scientific viewpoints by contacting numerous private research and advocacy or-

ganizations, including organizations representing alternative viewpoints. Fvirther, in gathering

information, a request was sent to more than 150 health care organizations, professional

groups, research institutes, and advocacy groups representing a wide range of constituents and
from all points on the political spectrum. In addition, medical schools, teaching hospitals, and

State health agencies across the country were contacted for input.

Statements in these reports are based on interviews, HHS docimients, and research find-

ings. The pertinent health care issues presented have been identified by the Federal Govern-

ment as well as private health care organizations and researchers. The discussions in both vol-

imies of the report were informed by mvdtiple sources, as is evidenced by the bibHography

which includes more than 350 documents, articles, and interviews. Included are HHS docu-



ments, studies and siirveys by national organizations, articles in health care research joiimals,

and other research that cites experts in the field.

As the law must comprise the foundation for any enforcement evaluation, the Commission

consulted law review articles, as well as statutes, regulations, giaidehnes, and poUcy guidance.

In addition, to encompass the medical aspects of the issue, the report includes the viewpoints of

numerous physicians and medical experts (researchers and practicing physicians) by way of the

medical journals, government and private reports, and law review articles. Data cited are from

reputable sources such as the American Medical Association, the Association ofAmerican Medi-
cal Colleges, the National Institutes of Health, the National Center for Health Statistics, and
other agencies in the Department of Health and Human Services. The stories told by the ma-
jority of these sources reveal the findings presented in this report: that health care disparities

continue to exist, and proactive, effectual remedies are imperative.

Health Disparities

Barriers to Access to Health Care

In developing this report, it was discovered that there is no universal agreement on the

causes of racial, ethnic, and gender disparities in health status, nor is there only one sovirce of

such disparities, but there are a few that have the most direct effect. One obvious determinant

of health status is access to health care, including preventive care and necessary treatment.

Factors that impede access to care are discussed in detail throughout this report. For example,

health care financing, particvilarly the ability to obtain health insiirance, is one of the most
prevalent health care concerns of all Americans and presents a particular challenge for minori-

ties and women. 1 Other barriers to access identified in this report include language barriers,

cultviral misunderstanding on the part of both the provider and the patient, lack of available

services in some geographical areas (such as inner cities and rural communities), and lack of

transportation to services.

Behavioral Factors and Health

Critics will often cite lifestyle and behavioral habits as defining factors of health status;

however, this is a faulty assumption in many instances. While it is true that certain lifestyle

behaviors—smoking, alcohol consumption, poor diet, etc.—can be correlated to poor health

status, this report demonstrates that these behaviors actually account for only a modest portion

of health disparities across age, sex, and race categories.^ This argument also fails to take into

consideration the extent to which personal choice is Umited by opportunities, such as low in-

come, the unavailability of nutritious foods, and lack of knowledge about healthy behaviors.

When personal responsibihty is cited as the sole explanation for poor health, factors that are

not entirely within an individual's control can become a source of blame. This is not to suggest

that individuals should not take responsibihty for their own health, rather it is acknowledged

that personal responsibihtyshould become part of the regimen for improving health.^

Socioeconomic Status and Poor Health

A major premise of volume I of this report is that the combined variables of race, ethnicity,

gender, and socioeconomic status intersect to have an undeniable adverse effect on the abihty of

many Americans to obtain health care. Certainly, health status is related to poverty; and socio-

economic status and race are intimately linked.'* As the findings here indicate, overall, minori-

ties have a lower median weekly income and are more Hkely to be below the poverty hne than

1 See vol. I, chap. 3.

2 See vol. I, chap. 2.

3 See vol. I, chap. 2.

* See vol. I, chap. 2.
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whites.^ Inequalities in education, income, and occupation account for some, but not all, of the

race- and gender-related differences in health status, access to health care, health research, and
health care financing. For example, persons with lower income are more Ukely to report being

in fair or poor health. Similarly, the associationbetween poverty and health status can be seen

within racial and ethnic groups, but racial and ethnic disparities remain even within income

groups.^ Thus, income does not explain aU the racial and ethnic disparities in health status.

Volume I also addresses how poverty affects the abihty to obtain health insurance coverage.'^

Again, it was shown that income level has a large effect on the number of individuals who are

vminsiired or privately insured. However, as this report confirms, race and ethnicity compovind

the effects of poverty, as demonstrated by differences in insurance rates. Disparities in insur-

ance coverage vary markedly by race and ethnicity beyond the effects of income on that cover-

age.

Many studies have shown that even when income and other factors (such as age, severity of

disease, and health insurance coverage) are taken into account, there are still statistically sig-

nificant racial differences in health status, treatments received, and other measures of access to

health care.^ Further, other measures of disparity, such as waiting times, should not be affected

by gender, race, or ethnicity; yet disparities are found between popxUation groups. Thus, major

racial, ethnic, and gender disparities remain in health status and access to health care even

after socioeconomic factors are taken into account. These remaining disparities give rise to con-

cerns that discriminationand bias exist in our health care system.

Discrimination and Disparate Impact

The evidence of discriminationby health care providers and insurers is overwhelming. Each
volmne of this report presents numerous instances where individuals have been either treated

differently or denied treatment due to race, national origin, or gender. For example, volume I

presents evidence which shows that certain procedures are less frequently prescribed for mi-

norities. Whether this disparate treatment arises directly from the fact that they are minorities

or because of other factors which disproportionately affect minorities is a matter of splitting

hairs. The effect is the same: discrimination.

This report, particularly in volume II, demonstrates that disparities in health status and ac-

cess to quaUty health care may be the result of the disparate impact that certain poUcies or pro-

cedvires have on women and members of racial/ethnic groups. Critics of disparate impact theory

of discrimination have contended that it is not a vaUd basis for discrimination charges or com-

plaints. These critics often assume that, in the context of allegations of discrimination relating

to a health care provider or insvirer, if intentional discrimination is not involved, no legal issue

exists. However, the Supreme Court has held that disparate impact is a form of discrimination,

prohibited by the implementing regulations of title VI of the Civil Rights Act of 1964 and by

5 In 1997, for example, 8.6 percent of white families lived below the poverty line, compared with 26.5 percent of

black families, 27.1 percent of Hispanic families, and 14.0 percent of Asian American and Pacific Islander families.

U.S. Department of Commerce, Bureau of the Census, "Poverty 1997," accessed at <http://www.census.

gov/hhes/poveryty/poverty97/pv97estl.html>. In 1998 the median weekly earnings for white men was $615, com-
pared with $468 for white women and black men, $400 for black women, $390 for Hispanic men, and $337 for His-

panic women. U.S. Department of Labor, Bureau of Labor Statistics, Employment and Earnings, January 1999,

table 37, accessed at <http://stats.bls.gov/cpsaatab.htm>.

* See vol. I, figure 2.2.

"^ See vol. I, chap. 2.

8 American Medical Association, Council on Ethical and Judicial Affairs, "Black-White Disparities in Health Care,"

Journal of the American Medical Association, vol. 263, no. 17 (May 2, 1990), pp. 2344-46. See, e.g., G. Caleb Alex-

ander and Ashwini R. Sehgal, "Barriers to Cadaveric Renal Transplantation Among Blacks, Women, and the Poor,"

Journal of the American Medical Association, vol. 280, no. 13 (Oct. 7, 1998), pp. 1148-52 (finding that after adjust-

ing for income, sex, age, cause of renal failure, and years on dialysis, blacks and women were less likely than white

men to receive transplants).
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title IX of the Education Amendments of 1972.^ Congress further recognized disparate impact

as an appropriate theory of discriminationin the Civil Rights Act of 1991.

The Importance of Physician Diversity and Cultural Competence
Research suggests that minority physicians and dentists are more likely to serve minority

patients and communities where a shortage of health care providers exists, and are more likely

to provide services at reduced fees. In addition, studies have fovind that physicians of the same
race and/or sex of the patient may be more effective than physicians with different backgrovmds

from their patients. A recent report in the Journal of the American Medical Association stated

that both black and white patients feel more involved in their health care when their physicians

are of the same race.^o The result is higher patient satisfaction, increased likelihood that the

patient will foUow through on treatment, and ultimately better medical care. According to the

researchers who conducted the study, these findings suggest that doctors need better training

to improve cross-culturalcommunication.

Cultural barriers in the form of misunderstood customs, the inabihty to express one's health

needs, and lack of trust in the health care system are factors that might hinder a physician's

abihty to provide adequate treatment to his or her patients. Thus, what this report finds is that,

within the context of patient care, it is necessary to open up medical knowledge to include mvd-

ticultural perspectives to health, health care, and patient-provider interaction. This view does

not assume that race is a major determinant of how patients select their doctors or that doctors

cannot communicate with people of other cultures. The reason for cultural competency training

for health care professionals is to enhance the quaUty of health care dehvery . Cultvtral compe-

tency training is essentially a measure to help medical professionals gain more knowledge

about their patients. Further, this report calls for a mandate that health care information be

translated into languages for beneficiaries who have difficvdty commvmicating in English, ena-

bling patients to comprehend and participate in the decisions related to health care.

A major finding of the research conducted here is that clearly more minorities are needed as

health care professionals. This report supports affirmative action programs that increase the

opportunities for minorities in the health professions while maintaining high standards and
qualifications for physicians and other health care professionals. For example, the findings in

this report suggest that HHS and the Department of Education must support efforts to raise

minority students' interest in piursuing medical professions, to increase the academic qualifica-

tions of minority students so that they can pursue medical study, and to promote the valuing of

diversity within the medical profession. ^^

Affirmative action must be construed more broadly than through the admissions standards

for acceptance into medical schools. For instance, initiatives to improve educational opportimi-

ties, particularly in math and science, at the elementary, secondary, and postsecondary levels

will better prepare all students to pursue medical studies. In conjunction with these initiatives,

some of which are illustrated through innovative examples in this report, recruitment efforts

can potentially increase the pool of qualified medical school appHcants. Thus, rather than sug-

gesting that affirmative action efforts have failed or that admission standards shovdd be low-

ered, this report indicates that affirmative action efforts should be broadened to include other

initiatives.

Volume II of this report highUghts the important role the Department of Health and Human
Services' Office for Civil Rights must play in promoting initiatives to increase the number of

minority physicians. OCR has numerous mechanisms to address issues relating to its civil

9 See Guardians Assoc, v. Civil Service Comm., 463 U.S. 582 (1983).

i** Lisa Cooper-Patrick, Joseph J. Gallo, Junius J. Gonzales, Hong Thi Vu, Neil R. Powe, Christine Nelson, and
Daniel E. Ford, "Race, Gender, and Partnership in the Patient-Physician Relationship," Journal of the American
Medical Association, vol. 282 (Aug. 11, 1999), pp. 58^-39.

"Seevol. I, chap. 2.
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rights enforcement mission. For example, with regard to affirmative action, the report recom-

mends that OCR develop pohcy guidance to clarify what universities may and may not do un-

der existing law to increase student, facvdty, and curricular diversity.12 In addition, OCR can

provide technical assistance and outreach and education to medical schools to assist them in

increasing the pool of qualified apphcants through extensive recrviitment efforts. The fact that

numerous viniversities actively engage in diversity-enhancement programs in itself demon-
strates the need for OCR to disseminate giiidance on educational institutions' legal responsibili-

ties in this important area.

In addition, the report finds that it is important to encourage girls and women to pursue ca-

reers in medicine. Data from the American Medical Association cited in volvmae I indicate that

in 1995 nearly 60 percent of the women practicing medicine were clustered in five areas: inter-

nal medicine, pediatrics, family practice, obstetrics/gynecology, and psychiatry.i^ Additional

evidence indicates that women face difficulty breaking into medical research careers, further

limiting the "choices" available to them. The fact that women physicians are clustered into a

few areas of specialties presents a curious phenomenon. While it is true that there is some de-

gree of choice involved in the election of medical specialty, the extent to which women "choose"

certain areas is vinclear.

Researchers have found subtle signs that many women are discouraged from entering new
high-tech medical fields, and there is evidence that women medical students are steered into

more "accepted" specialties. For example, one study cited in the report found that of female

medical students surveyed, only 8 percent had originally named pediatrics as their chosen spe-

cialty, but one-third eventually entered pediatric residencies, i"* This suggests that some occur-

rence dxu-ing the course of medical training steered these women toward a field that was not

originally intended. The consistent low number of women in certain specialties, including new
high-tech medical fields, raises the concern that if this trend continues, the medical profession

may become gender identifiable, whereby women are centered in the areas of family medicine

and primary care, and men are more concentrated in the new speciaUzed medicines or surgical

subspecialties.

Evidence presented here also indicates that women researchers receive a disproportionately

smaller share of research funds, compared with their male counterparts. Overall, the report

recommends that HHS ensure that funds are awarded in a nondiscriminatorymanner. Fund-

ing should be based on merit, and both male and female researchers should be provided an

equal opportiuiity to apply for and receive funding. The fact that fewer women apply for grants

is one part ofthe problem which needs to be addressed.

Inclusive Research
Research indicates that minorities and women—^particularly minority and poor women

—

have been excluded from clinical trials for decades. However, this exclusion is not attributed in

all cases to discrimination or intentional omission. In some instances, women and minorities

have been excluded from trials because the illness under study was thought to be more relevant

to men or to certain subpopulations. These medical assvmiptions (which have sometimes proven

erroneous) must be reassessed and based on scientific fact, which cannot be determined unless

all populations are studied.

Many women of color, in particular, do not participate in research studies not because of dis-

crimination per se, but because many of them are not informed of such studies or are unaware

of the importance of participating in such studies. While the demographic makeup of a commu-
nity being studied will usually dictate the sample of participants, those residents need to have

information about such research. This report strongly urges implementation of Federal, State,

12 See vol. II, chap. 7.

13 See vol. I, chap. 2.

" See vol. I, chap. 2.
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and local education and outreach activities that emphasize the importance of medical research.

It does not necessarily advocate special research projects for women and minorities, but rather

focuses on strategies to include them in medical research, so that medical findings are appUca-

ble to all populations.

The scientific research community acknowledges that women and minorities have been ex-

cluded from research, and in recent years emphasis has been placed on the medical necessity of

inclusion. As a resvdt, the major research divisions at HHS (National Institutes of Health, Food

and Drug Administration, and Centers for Disease Control) have all passed guidelines man-
dating the inclusion ofwomen in clinical trials. ^^ The fact that the issue of includingwomen and
minorities in research has become a major poHtical and scientific concern is further proof that

there is indeed a problem, and a solution is necessary. In addition to studying female-specific

health issues, it is necessary to examine how "gender- neutral" conditions are experienced dif-

ferently by women and men. If women are not included, the data gathered do nothing to ad-

vance the knowledge of those diseases in women.

Conclusion
The recommendations offered by the Commission in this report are largely based on one

foundation: the moral behef that, like education, housing, and employment, health care is a
fundamental element of the human experience, and shovild be pursued by all on equal ground.

The disparities documented by this report, however, indicate that existing laws have not suc-

ceeded in reahzing this goal. One critical reason for ineffective enforcement of existing law has

been the lack of commitment to equal access to quahty health care as a civil right. That is why
this report upholds the necessity of a statute that expUcitly recognizes health care as occupying

the same position of social importance as education, housing, and employment, and that creates

an agency to ensure that health care maintains that stature.

In addressing disparities and subtle forms of discriminationinfecting our health care system

and adversely affecting health care access and outcomes for minorities and women, we as a na-

tion have two options. The first option is to do nothing. Under this plan not a single Federal

dollar is spent to conduct civil rights enforcement efforts or to support programs and initiatives

designed to reduce these disparities. This option requires the Nation to conceptuaUze the dis-

parities in our health care system in one of three ways. The first is to simply accept that there

have always been disparities in access to employment, education, and even health care, and to

ask the question, "Why change now?" The second is to manipulate statistics to show that such

disparities do not really exist; so again, we may teU ourselves that no change is needed. Finally,

those who actually have access to quaUty health care can insist that "personal responsibihty"

and the sense to make "good choices" are the solutions to all of oxir societal ills. These senti-

ments justify the abdication of our responsibihty as a nation to eradicate discrimination and
disparities in the health care system.

The second option it to take action. This option requires that we recognize health as the

foiuidation of our well-being as individuals and our productivity as a nation. To do this we must
first develop a national vision for the elimination of disparities in access to quality health care,

and the subsequent reconciUation of health status between minorities and non-minorities and
women and men. This option requires a collaboration between Federal, State, and local gov-

ernments, as weU as private organizations to: (1) raise public awareness of health care as a fun-

damental component of the Nation's agenda, (2) acknowledge community-specific needs to en-

sure that all individuals have the opportunity to participate in their own health care, (3) im-

plement initiatives designed to promote access to health care for the underserved, and (4) foster

vigorous enforcement of civil rights as the vehicle by which equahty in heath care is ultimately

achieved.

^^See\ol. I, chap. 3.
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Chapter 1

Introduction

Federal Civil Rights Enforcement in

Health Care: A Historical Perspective

1963: "Racial discrimination, resulting in the

denials of equal protection of the laws, plays a
significant role in the area of health facilities

and services. . . . Racially discriminatory polices

and practices are found in every region of the

Nation."^

1998: "A divided health system persists, both ex-

acerbating and distorting racial disparities. In

spite of the federal efforts to end segregation,

health care remains, at best, more than half the

distance between a fully separate and an inte-

grated system. The Northeast and Midwest
rather than the South now provide the most ra-

cially segregated health care. Nursing-home care

tends to be the most segregated, and ambulatory
care remains highly segregated as well.

"^

The Commission has been monitoring civil

rights issues related to quahty health care for

several decades. Although there have been sub-

stantial improvements in access to quality

health care since the 1960s, several of the Com-
mission's recommendations to Federal agencies,

such as the U.S. Department of Health and Hu-
man Services, have gone unheeded. An examina-
tion of the history of discrimination in health

care and efforts to eliminate such discrimination

reveals that many aspects of discrimination are

rooted in historical practices.^

1 U.S. Commission on Civil Rights (USCCR), Civil Rights '63:

1963 Report of the United States Commission on Civil Rights,

p. 142 (hereafter cited as USCCR. Civil Rights '63).

2 David Barton Smith, Health Care Divided: Race and Healing

a Nation (Ann Arbor, MI: The University of Michigan Press,

1999), p. 319.

3 See David Barton Smith, "Addressing Racial Inequities in

Health Care: Civil Rights Monitoring and Report Cards,"

Journal of Health Politics, Policy & Law, vol. 23, no. 1

(February 1998), pp. 75-105.

Before 1964

Prior to the passage of the Civil Rights Act of

1964, health care facihties in both the southern

and northern United States were segregated, as

were medical schools and nursing programs.

Black physicians were routinely denied admit-

ting privileges to hospitals. In some hospitals,

when the white section of the hospital was full,

black patients were moved into the hallways to

provide rooms for white patients.^ One scholar

writing about this period has provided an exam-
ple of hospital care for blacks in the 1950s and
earher:

During the first half of the century, black patients in

Wilmington, North Carolina, were treated at one of

two hospitals. James Walker Memorial Hospital

maintained 25 beds for blacks, but in a separate

building approximately 30 yards fi-om the main hospi-

tal. To reach the operating rooms, the delivery room,

or the x-ray department, patients were transported

outside. The medical staff was restricted to white

physicians. The other facility. Community Hospital,

provided 96 beds for black patients. Although its

medical staff was biracial, black physicians provided

most of the patient care. In 1955 three black physi-

cians, Hubert Eaton, Daniel Roane, and Samuel Gray,

applied for courtesy privileges at Walker Hospital.

Their applications were denied because of race.^

In 1946 Congress passed the Hospital Svirvey

and Construction Act, known as the Hill-Burton

Act,^ which estabhshed Federal funding for the

construction and modernization of hospitals and
other health care facihties. Their initial motiva-

tion in enacting the law was to address the

problem of the deteriorating conditions of hospi-

* See generally ibid.

5 Edward C. Halperin, M.D., "Desegregation of Hospitals and
Medical Societies in North Carolina," New England Journal of
Medicine, vol. 318 (Jan. 7, 1988), pp. 58-63 (citations omitted).

6 Pub. L. No. 79-725, 60 Stat. 1040 (1946) (codified as

amended at 42 U.S.C. §§ 291-291o (1994)).



tals in rural areas. The act stated that each

State "shall provide for adequate hospital facih-

ties . . . without discrimination on account of

race, creed, or color.'"' Nonetheless, the same
section of the Hill-Burton Act exempted racially

segregated hospitals from this requirement, so

long as they provided "facHities and services of

like quahty."8 Hence, discrimination in health

care facilities was allowed to persist.

Seventeen years after the passage of the Hill-

Burton Act, the Commission argued that the

"separate-but-equal" provision of the Hill-Burton

Act had resvdted in racial disparities in access to

health care.^ The report noted that of the four

cities where it conducted field studies or hear-

ings, only one had eliminated the problem of

luiequal access to health faciUties by race.^^ The
Commission concluded, "To the extent that

[discriminatory] poUcies and practices Umit the

provision of medical care to persons in need, the

health of the Nation is adversely affected."^i The
exemption in the Hill-Biui;on Act for segregated

facilities had been successfully challenged and
overturned by the end of 1963,^2 and the Civil

Rights Act of 1964 further clarified the prohibi-

tion of discrimination in federally funded pro-

grams. 13

The 1960s: After Title VI

Congress enacted title VI as part of the

sweeping civil rights legislation it passed in

1964. Title VI identified three protected classes

(race, color, and national origin) and made it

^ Id. § 622(f). This section, including the discriminatory lan-

guage, was replaced with the current section, whose nondis-

crimination provision simply states that the facility must "be

made available to all persons residing in the territorial area."

Pub. L. No. 88-443, sec. 3, § 603(e), 78 Stat. 447, 451 (1964)

(codified at 42 U.S.C. 291c(e) (1994)). See also USCCR, Civil

Rights '63, p. 130.

8 Pub. L. No. 79-725, § 622(f). The Commission's 1963 report

referred to this language as a "separate-but-equal provision."

USCCR, Civil Rights '63, p. 130.

9 USCCR, Civil Rights '63, p. 130.

10 Ibid., p. 135.

" Ibid., p. 142.

•2 Simkins v. Moses H. Cone Memorial Hosp., 323 F.2d 959,

969 (4th Cir. 1963) (en banc), cert, denied, 376 U.S. 938 (1964).

13 Pub. L. No. 88-352, title VI, 78 Stat. 252 (codified as

amended at 42 U.S.C. §§ 2000d-2000d-7 (1994)). See also

USCCR, Equal Opportunity in Hospitals and Health Facilities:

Civil Rights Policies Under the Hill-Burton Program, CCR
special publication no. 2, March 1965, pp. 6-9.

unlawful to discriminate based on personal

characteristics such as these in implementing

any federally assisted program. ^^ Title VI pro-

vides that "[n]o person in the United States

shall, on the ground of race, color, or national

origin, be excluded from participation in, be de-

nied the benefits of, or be subjected to discrimi-

nation under any program or activity receiving

Federal financial assistance ."^^ The objective of

title VI is to prohibit recipients of Federal funds

fi-om discriminating against the intended recipi-

ents, participants, or beneficiaries of Federal

monies. As apphed to programs operated by
HHS, title VI requires HHS to administer and
enforce title VI through the issuance of rvdes,

regiilations, or orders estabhshing the standards

for compHance.i^ HHS rvdes, regulations, and
orders must be "consistent with the achievement

of the objectives" of the program or activity for

which the financial assistance is being ex-

tended." Most importantly, title VI empowers
HHS with the authority to conduct preaward
reviews, comphance reviews, complaint investi-

gations, concihations, sanctions, mediations, and
settlements, and to refuse funding to or termi-

nate funding for any recipient found in violation

of title VI regulations, after an opportiinity for

an administrative hearing and voluntary com-
phance. ^^

Nonetheless, Commission reports of the

1960s and 1970s reveal that implementation and
enforcement of title VI was occiurring very

slowly, when it was occurring at aU. In conduct-

ing field investigations at hospitals in the South,

the Commission fovuid that in 1965 several hos-

i"* 42 U.S.C. § 2000d (1994).

15 Id.

16 Id. at § 2000d-l (1994). Title VI allows HHS to enforce

compliance with its rules, regulations, or orders either: (1) by
terminating or refusing to grant or to continue financial

assistance, or (2) by "any other means authorized by law." Id.

No action of any kind, however, may be taken unless and until

HHS has advised the recipient of its failure to comply and has
determined that comphance cannot be achieved voluntarily. If

HHS selects termination or discontinuance of financial assis-

tance as the means of enforcement, it may not terminate

funds until and unless there has been an "express finding on
the record, after opportunity for hearing," of noncompliance.

Further, its action must be Umited in its effect to the particu-

lar recipient, or part thereof, and the particular program in

which a violation has been found. Id.

^Ud.

isid.



pitals continued to have discriminatory prac-

tices. For example, some hospitals with more
than one building and hospital systems operat-

ing in more than one location continued to seg-

regate black and white patients. ^^ The Commis-
sion also found that while, in many instances,

racially segregated floors had been eliminated,

patients continued to be assigned to rooms based

on race.20 Overall, two-thirds of the hospitals

included in the Commission's survey were not in

compUance with title VI one year after its im-

plementation.2i In a related report pubUshed in

1964, the New York State Advisory Committee

to the Commission noted that there was "definite

racial discrimination in the assignment of pa-

tients to rooms and beds."22 The advisory com-

mittee also found that although there was no

evidence of discrimination in the local medical

and nvirsing schools, "[s]ome suspicion of dis-

criminatory admissions pohcy at the former

University of Buffalo School of Dentistry was
suggested by the statistic of one Negro graduate

in approximately 40 years."23

According to one scholar, the civil rights ef-

forts undertaken in the 1960s to provide racial

equality in access to health care dissipated after

1968.24 There were several reasons for the lack

of attention to discrimination in health care:

The larger environment was not conducive to ad-

dressing issues of racial equity. Most of the easy, visi-

ble gains in eliminating Jim Crow sjmibols had been

achieved. The more difficult ones now had to be

achieved vinder less propitious conditions: an execu-

tive branch that was less activist about civil rights, an
increasing national preoccupation with controlling

government costs and reducing federal biureaucracy,

an increasingly diverse array of ill-defined "civil

rights" responsibilities, and a generally less sympa-
thetic public.25

19 USCCR, Title VI . . . One Year After: A Survey of Desegrega-

tion ofHealth and Welfare Services in the South, 1966, pp. 7-10.

20 Ibid., p. 10.

21 Ibid., p. 14.

22 New York State Advisory Committee to the U.S. Commis-
sion on Civil Rights, Report on Buffalo: Health Facilities, May
1964, p. 24.

23 Ibid., p. 22.

2'* Smith, "Addressing Racial Inequities in Health Care."

25 Ibid.

This author also states that organizational

changes within the Depsurtment of Health, Edu'
cation, and Welfare (HEW) accounted for the

lack of attention paid to health care disparities.

Civil rights compHance and monitoring respon-

sibiHties were removed from the parts of ihe

agency that made decisions concerning the plan-

ning and financing of health care services.^6 Fur-

ther, the author charged, the civil rights en-

forcement efforts of the agency were focused on
education issues. Finally, the author states that

"[t]he agency was so increasingly disengaged

from direct monitoring and certification through

delegation to state agencies, and was increas-

ingly buried under a complex array of diverse

and ill-defined responsibilities.''^^

The 1970s

Despite efforts to implement and enforce title

VI, discrimination continued in health care pro-

grams. For example:

Even as late as the 1970's, HEW found such blatant

discrimination as segregated waiting rooms and dif-

ferent hours for black and white patients by physi-

cians receiving HEW funds, inadequate minority rep-

resentation on a State health planning council, use of

"Mr.," "Mrs.," and "Miss" to address white but not

black patients, and segregation in HEW-funded day
care centers.28

The Commission's 1970 review of HEW revealed

that Federal civil rights enforcement activities

continued to be weak. The Commission report

stated:

HEW has had the most effective Title VI operation of

any government agency. Nevertheless, over the years

its compliance program has been imeven and has

been marked by gaps and shortcomings. The extent to

which HEW has been unable to fulfill its Title VI re-

sponsibilities is in large part a measure of the failure

of the entire Federal effort. It is also a reflection of

the complexity of Title VI enforcement and the in-

transigence of opposition to the letter and spirit of the

law.29

26 Ibid.

27 Ibid.

28 USCCR, The Federal Civil Rights Enforcement Effort—
1974, November 1975, p. 116 (citations omitted) (hereafter

cited as USCCR, Enforcement Effort —1974).

29 USCCR, HEW and Title VI: A Report on the Development of

the Organization, Policies, and Compliance Procedures of the

Department of Health, Education, and Welfare Under Title VI



The Commission concluded that HEW's Office

for Civil Rights (OCR) at that time was under-

staffed "in relation to the scope and complexity

of its title VI obhgations."3o Fiurther, OCR's re-

views were too hmited and infrequent. OCR had
not reviewed extended care facihties, nursing

homes, and other 24-hour health care facilities.

Further, HEW did not adequately collect data

for its comphance reports, nor did the agency

place a high priority on complaints of discrimi-

nation.31 As such, discrimination continued in

health care services.

In its 1970 report. The Federal Civil Rights

Enforcement Effort, the Commission found that

Federal efforts to enforce title VI continued to be

inadequate. 32 The report identified several defi-

ciencies in title VI enforcement that are still

relevant for many agencies today:

• Low status of Federal civil rights officials.

• Insufficient staff.

• Lack of clearly defined goals for civil rights

activities.

• Isolation of civil rights programs from the

rest of the agency.

• Passive enforcement actions.

• Failure to sufficiently use enforcement sanc-

tions.

• Inadequate governmentwide coordination.33

In a foUowup report 7 months later, the

Commission stated that these problems contin-

ued to exist. For example, although HEW had
made some progress, it conducted too few com-

phance reviews and pregrant reviews were done

only on an ad hoc basis. ^4 One year after the

1970 report, the Commission reported that HEW
had made "marginal" progress; the Commission
foimd no Federal agencies that had made good

or even adequate progress in enforcing title VI.^s

HEW continued to have weak complaint investi-

of the Civil Rights Act of 1964, clearinghouse publication no.

22, 1970, p. 68 (hereafter cited as USCCR, HEW and Title VI).

30 Ibid., p. 69.

31 Ibid., p. 72.

32 USCCR, The Federal Civil Rights Enforcement Effort.

October 1970.

33 USCCR, The Federal Civil Rights Enforcement Effort: Seven

Months Later, May 1971, p. 3.

34 Ibid., pp. 55-56.

35 USCCR, The Federal Civil Rights Enforcement Effort: One
Year Later, November 1971, p. xvii.

gations, comphance reviews, and data collection

programs.36

The Commission next reviewed title VI im-

plementation in 1973, and found results

"dismayingly similar" to its previous reviews.^^

Regarding HEW programs, the Commission

noted that HEW had developed effective tools for

monitoring civil rights comphance, although it

did not conduct a sufficient number of onsite

comphance reviews. Much of this responsibiUty

was being delegated to the States.^s Two years

later the Commission noted that there continued

to be a "major gap" in title VI enforcement with

regard to HEW programs. First, HEW did not

consider physicians and other providers of

health services under medicare's supplemental

insurance benefits program to be covered by title

VI. Second, title VI and other civil rights laws

did not prohibit discrimination on the basis of

sex.39 Further, the Commission fovind that HEW
failed to provide guidehnes to recipients on their

civil rights responsibifities, nor had it developed

uniform guidelines for State agencies.'*" HEW
also was deficient in reviewing State agencies,

monitoring recipients of medicaid funds, con-

ducting comphance reviews, and collecting racial

and ethnic data.^^ In fact, the Commission found

that "complaint handhng appears to be the prin-

cipal comphance tool with which HEW has pro-

duced any positive results in the area of health

and social services."'*^

The Commission report revealed the types of

discrimination that HEW continued to uncover

in its role as an enforcement agency. For exam-
ple, the Commission reported:

In January 1972, a black female surgeon had her

privileges to practice surgery at [a hospital] in

Bridgeport, Connecticut, terminated by that hospital.

In her complaint filed with the OCR [Office for Civil

Rights] in Region I, the sxurgeon alleged that she had
been a victim of racial discrimination. [The hospital]

responded that complainant was incompetent to per-

form surgery. In order to resolve the matter, HEW

36 Ibid., pp. 136-40.

37 USCCR, The Federal Civil Rights Enforcement Effort—

A

Reassessment, January 1973, p. 2.

38 Ibid., pp. 308-22.

39 USCCR, Enforcement Effort—1974, pp. 118-20.

40 Ibid., pp. 132-38.

41 Ibid., pp. 152-79, 190-97.

42 Ibid., p. 189.



employed two svirgeons as medical consultants to in-

vestigate the charges and report their findings to

OCR. Their report concluded that the hospital's posi-

tion could not be substantiated by medical records

and that the complainant had been treated differently

firom other surgeons because of her race. On Septem-

ber 12, 1974, OCR notified [the hospital]that it was in

noncompliance with Title VI, and that failure to com-

ply with Title VI could lead to administrative hear-

ings and termination of all Federal funds if the hospi-

tal did not take steps within 30 days to come into

compliance.*^

The Commission report revealed several other

instances of discrimination that were found by

HEW: exclusion of minority patients at a home
health care center, segregated hospital facihties,

and exclusion of minorities from a fraternal or-

der that operated a hospital. Despite findings of

discrimination, the Commission charged that

HEW failed to properly pursue enforcement ac-

tions such as fund termination.*^

The Commission and its advisory committees

performed other evaluations of discrimination in

health care service dehvery during the 1970s. In

1972 the Commission held a hearing on race re-

lations in Cairo, Illinois, a city in southern Illi-

nois that had seen much racial violence. Among
its other findings, the Commission noted that

health care in Cairo and the surrounding Alex-

ander County was "totally inadequate, particu-

larly for poor black famiHes."'*^ Black residents of

Cairo reported that they were turned away from

dentists' offices and referred to black dentists in

other communities. In addition, there was only

one hospital in Cairo and the surrounding

covmty. The hospital operated a chnic, which was
the only source of health care for poor people in

the area. However, the clinic was about to lose

money from HEW at that time, leaving the peo-

ple of Cairo with no health care.*^ In response,

the Commission recommended that HEW help

smaller communities, like Cairo, to estabhsh

programs to meet the health needs "of those citi-

zens who currently receive inadequate, or in cer-

tain areas, no health care."*''

In 1975 the California Advisory Committee to

the Commission issued a report on Asian Ameri-

cans and Pacific Islanders in the health profes-

sions. The report examined State hcensure poh-

cies for pharmacists, doctors, dentists, and
nurses.*^ The advisory committee found that for-

eign-educated professionals had difficvdty being

Hcensed in the United States, despite immigra-

tion laws encouraging them to come to the coun-

try. The committee stated that when recently

immigrated professionals appHed for Hcensure,

often their certifications were not recognized,

their experience was not accepted, and/or their

foreign educational credentials were not ac-

cepted.*^ In addition, pharmacists often were
denied the opportunity to take Hcensing exami-

nations. The advisory committee concluded that,

due to the lack of health care professionals in

many immigrant communities, the refusal to

hcense doctors trained in other countries af-

fected the services provided to minority commu-
nities.^°

Despite national attention to disparities in

health care, discrimination and unequal access

continued to affect the health care industry. In

1978 the Commission investigated discrimina-

tion against minorities and women in pensions

and in health, life, and disabiHty insurance. Be-

cause of its concern with how discrimination in

the insvirance industry affected the economic

well-being of women and minorities, the Com-
mission held a consultation with several experts

in the areas of pensions and insurance.^i These

experts provided several examples of discrimina-

tion in the health insiirance industry:

• The exclusion of newborn infants from many
medical expense pohcies in the first 14 to 30

days, which was "often mentioned as a form

*3 Ibid., pp. 184-86 (citations omitted).

** Ibid., pp. 202-09.

45 USCCR, Cairo, Illinois: A Symbol of Racial Polarization

(recommendations based on the Cairo Hearing, Mar. 23-25,

1972), February 1973, p. 27 (hereafter cited as USCCR, Cairo).

46 USCCR, Cairo, Illinois: Racism at Floodtide, by Paul Good,

clearinghouse publication no. 44, October 1973, pp. 49-55.

"7 USCCR, Cairo, p . 27.

*8 California Advisory Committee to the U. S. Commission on

Civil Rights, A Dream Unfulfilled: Korean and Filipino Health

Professionals in California, May 1975, pp. 3-4.

« Ibid., p. 13.

50 Ibid., p. 40.

51 USCCR, Discrimination Against Minorities and Women in

Pensions and Health, Life, and Disability Insurance, consulta-

tion held in Washington, DC, Apr. 24-26, 1978, vol. I, Pro-

ceedings and Papers, pp. 1-2 (hereafter cited as USCCR,
Pensions and Insurance Consultation, vol. I).



of sex discrimination because, in a sense, it's

a discrimination against motherhood."52

Differential insvirance for men and for

women (e.g., women not permitted to buy
long-term disability insurance).^^

The lack of health insurance for conditions

related to pregnancy and childbirth, the lack

of maternity benefits for employees of small

businesses, the exclusion of single women
fi:om maternity coverage, and excessive limi-

tations and restrictions (such as a 10-month

or longer waiting period before a person is

covered, which would not cover a person in

the event of a premature birth or miscar-

riage).^'*

"Blatant discrimination" against minorities

in the hfe and health insurance industry in

the form of employment conditions, availabil-

ity of hfe and health insvirance, and insur-

ance premiums.55

During the consultation, one expert concluded:

In general, the lower is current income, the poorer is

the quality of the environment one inhabits and the

more susceptible is one to disease, disability, and
premature death. Thus, and conversely, the lower is

current income, the greater is the need for protection

against disease, disabihty, and premature death.

Thus the paradox, the dilemma which blacks and
other minorities must confront, and inasmuch as it is

a dilemma created by society, it is one which can be

resolved only by our society, rather than by one seg-

ment. If this sounds as if I am advocating some form

of national provision for healthcare, I am.^^

In 1979 the Department of Education Organiza-

tion Act^'' spht HEW into two agencies: the U.S.

Department of Education and the U.S. Depart-

ment of Health and Human Services (HHS). The

52 Statement of Herbert S. Denenberg, former Insurance

Commissioner of Pennsylvania, in USCCR, Pensions and
Insurance Consultation, vol. I, p. 4.

53 Ibid., pp. 7-9.

S"* Statement of Naomi Naierman, senior health analyst, ABT
Associates in USCCR, Pensions and Insurance Consultation,

vol. I, p. 89.

55 Statement of David Abner III, professor of business admini-

stration, Howard University, in USCCR, Pensions and Insur-

ance Consultation, vol. I, p. 97.

56 Ibid., p. 99.

57 Pub. L. No. 96-88, 93 Stat. 669 (codified as amended at 20
U.S.C. §§ 3401-3510. (1994 & Supp. Ill 1997)).

Office for Civil Rights (OCR) at HHS was re-

sponsible for enforcing the civil rights statutes

that prohibit discrimination by providers of

health care and social services.^^ Without the

educational component to exhaust available re-

sources for civil rights enforcement, there shoxild

have been sufficient opportvmity for the newly

created HHS to ensvire equal access to health

care through its own enforcement efforts. None-

theless, significant disparities in access to health

care have persisted.

The 1980s and the New OCR
During the 1980s, the newly created OCR

struggled with its civil rights enforcement re-

sponsibilities.59 For example, OCR reUed heavily

on poHcies developed by the former HEW and
developed few of its own poUcies.^^ The number
of reviews that OCR conducted fell considerably

after 1984, and the overall extent and quaHty of

civil rights enforcement activity sviffered signifi-

cantly during the 1980s.6i According to one
author, in 1980 it was hoped that the Office for

Civil Rights of the new agency would be able to

make a difference in health care for women and
minorities. However, changes in the administra-

tion of the Federal Government eventually

eroded the effectiveness of OCR. The author con-

cludes, "By the end of the 1980s, an organization

that had originally defined its roles as an advo-

cate and prosecutor had been transformed into

one that perceived itself as a passive, neutral

arbiter of disputes that shovdd avoid taking

sides."62 Similarly, another scholar has stated

that during the 1980s, there was a low priority

on civil rights issues and, thus, "HHS/OCR effec-

tively abdicated its title VI enforcement or com-
phance responsibilities."63

As OCR floundered, discrimination contin-

ued. In April 1980, the Commission held a con-

sultation on civil rights issues in health care de-

58 USCCR, Funding Federal Civil Rights Enforcement, clear-

inghouse publication no. 98, June 1995, p. 14.

59 See USCCR, Federal Title VI Enforcement to Ensure Non-
discrimination in Federally Assisted Programs, June 1996,

chap. 5.

60 Ibid., pp. 224-25. See also chap. 3.

61 USCCR, Federal Title VI Enforcement, pp. 224-27.

62 Smith, "Addressing Racial Inequities in Health Care."

63 Sidney Dean Watson, "Minority Access and Health Reform:

A Civil Right to Health Care," Journal of Law, Medicine &
Ethics, vol. 22, no. 2 (summer 1994), p. 130.



livery, which suggested important civil rights

concerns remained nearly 20 years after the pas-

sage of the Civil Rights Act of 1964.64 in its 1980

consultation, the Commission noted the specific

civil rights responsibilities of HHS with respect

to closings of federally assisted hospitals. The
Commission observed:

Related to the issue of enforcement of civil rights laws

is utilization of health care facihties and services. . .

Particularly affected by accessibility to health care

providers are inner-city or rural areas. Facihties in

rural areas are often remote, resulting in both sub-

stantial travel time and long waiting periods by pa-

tients. In urban areas blacks tend to rely heavily on

hospital emergency rooms and outpatient depart-

ments for regular care and are less likely to have a

private physician. The closing or relocating of hospi-

tals in urban areas can therefore have a devastating

effect on health care received by inner-city residents.

Ironically, it is in these areas that hospitals are most
likely to be closed. . . A reason often given for such

closings is that, since those areas with large minority

populations are also less affluent and less financially

able to sustain an ongoing hospital, the operation of

the hospital is not efficient. . . Regardless of the rea-

sons, hospital closings have a detrimental impact

upon the quaUty of health care for those persons af-

fected. If the hospitals are receiving Federal financial

assistance, the Department of Health and Human
Services has responsibihty for ensuring that the peo-

ple served continue to receive adequate health care.^^

The speakers at the consultation provided

many examples of discrimination and disparities

in health care:

• Segregated waiting rooms continued to exist,

particvdarly in the South.^^

• Minority patients, regardless of income, were

more likely than white patients to be treated

by trainees rather than staff physicians.^'

• Minorities' symptoms were treated in isola-

tion, without taking into consideration other

health conditions.^s

8'* See generally USCCR, Civil Rights Issues in Health Care

Delivery: A Consultation Sponsored by the United States

Commission on Civil Rights, Apr. 15-16, 1980 (hereafter cited

as USCCR, Health Care Consultation).

86 Ibid., p. xi.

^ Sylvia Drew Ivie, Esq., executive director, National Health

Law Program, statement in USCCR, Health Care Consulta-

tion, p. 33 (hereafter cited as Ivie statement).

67 Ibid.

68 Ibid.

• Minorities tended to be "overprescribed"

with drugs and "oversurgeried."^^

• Physicians serving on the staffs of more than

one hospital referred nonminority and mi-

nority patients to different hospitals.'^"

• Hospitals required deposits for admission.''^

• Women and minorities had difficulty ob-

taining health insurance ."'^

One speaker stated that many people have died

because of discrimination and their inabihty to

obtain appropriate health care. According to the

speaker, "The health status of minority people in

this country is worse for every group from the

cradle to the grave. It is worse in large part be-

cause of racial discrimination.'"'^ "phe Assistant

Surgeon General at the time stated that blacks

did not have equal access to care, and that

"[b]eing black and without power means that the

hospital in your community can close its doors

and just go away.'"''^

With respect to hospital closures and minor-

ity communities, the Commission made the fol-

lowing recommendation:

The Office for Civil Rights at HHS, in conjunction

with the Health Resources Administration, should

develop procedures for examining hospital closures,

(a) to determine the extent of negative impact their

closiure or relocation would have on the health care of

minorities, older persons, and other low-income per-

sons hving in the area that the hospital services, and
(b) to estabhsh adequate alternative health care pro-

visions for area residents before the hospital is closed

or relocated. . . . [Djecisions regarding closure or relo-

cation must be weighed carefully and alternative

health care provisions must be estabhshed.''^

69 Ibid.

™ Roma Stewart, former director, OflBce for Civil Rights

(OCR), U.S. Department of Health and Human Services

(HHS), statement in USCCR, Health Care Consultation, p. 41.

" Ibid., p. 40.

72 Marcia D. Greenberger, attorney. Center for Law and Social

Policy, statement in USCCR, Health Care Consultation, p. 145.

73 Ivie statement, p. 29.

74 George I. Lythcott, former administrator. Health Services

Administration, Assistant Surgeon General, Public Health

Service, HHS, statement in USCCR, Health Care Consulta-

tion, p. 55.

76 USCCR, Health Care Consultation, p. xv.



The Commission made several other recommen-
dations aimed at increasing Federal oversight of

health care systems, including expanding pro-

grams to encourage women and minorities to

attend medical school and including civil rights

concerns and civil rights comphance in all Fed-

eral programs dispensing funds for health care.'^

In 1980 the Commission again addressed in-

adequacies in HEW's enforcement program. The
Commission focused on the Education Amend-
ments of 1972. The Commission found that ade-

quate data were not collected, investigations

were insufficient, and an insufficient nvunber of

comphance reviews were conducted.'''^ The
Commission's recommendations, aimed at the

then new Department of Education, remain
relevant for today's HHS staff: improve OCR's
data collection and analysis capacity, improve

giiidance and oversight of regional staff, allocate

staff resources necessary to complete comphance
reviews on schedule, increase cooperation with

the Department of Justice, and increase title IX
technical assistance and pubUc information ef-

forts.'^s

The Commission took a second look at health

insurance in 1982 and concluded that "[t]here is

evidence that minorities and women do not

share equally with majority men in the economic

secvirity afforded by employment in the insur-

ance industry or by insurance protection against

health risks."^^ According to the 1982 Commis-
sion report, minorities and women were at

greater risk for certain health problems and
therefore had greater difficulty in acquiring

health insvirance coverage than white males.^"

The report stated that minorities were less likely

than whites to have health insurance; and
women, except for married women, were less

likely than men to have health insurance. The
Commission concluded:

Discrimination these groups experience elsewhere,

however, a£fects their health and socioeconomic condi-

tion and, given the institutional framework within

™ Ibid.

" USCCR, Enforcing Title IX, October 1980, pp. 13-14, 21,

24-25.

™ Ibid., pp. 34-42.

79 USCCR, Health Insurance: Coverage and Employment
Opportunities for Minorities and Women, clearinghouse

publication no. 72, September 1982, p. 1.

80 Ibid., p. 2.

which insurance underwriting, marketing, and regu-

lation take place, does operate to deny them equal

access to insurance. For example, most health insur-

ance is sold on a group basis and is acquired through

employment. Minorities and women have higher un-

employment rates than majority men. . .this avenue
of obtaining insurance is available to disproportion-

ately fewer women and racial and ethnic minorities, a

fact that can be especially critical during an economic

recession 81

The Commission predicted in 1982 that HHS
and other Federal civil rights enforcement agen-

cies would have difficulty achieving their mis-

sions without additional funding.82 In 1983 the

Commission again evaluated the performance of

Federal agencies and found that HHS faced re-

source constraints and poUcy problems that hin-

dered its abihty to perform its civil rights re-

sponsibihties.83 The Commission noted that a

proposed cutback in legal staff "suggests OCR
plans to develop fewer cases that would meet
standards necessary for enforcement action, al-

though it formerly beheved it should take more
such action to reheve the burden on private Uti-

gants."84 Further, the Commission also fovind

that although HHS was "aware of many serious,

even life threatening comphance problems, in-

cluding numerous poHcies denying minority and
handicapped persons hospital in-patient treat-

ment, emergency care, and access to nvirsing

homes," OCR only conducted comphance reviews

for 0.08 percent of the health service faciUties

receiving Federal funds at that time.^^ The
Commission also fovuid deficiencies in OCR's
enforcement of the block grant programs created

in 1981. The Commission stated that this re-

sponsibihty was "vitally important because

large, relatively unrestricted Federal assistance

programs historically have been particularly

subject to civil rights abuses."^^

Health care issues also surfaced in the Com-
mission's 1982 review of the Older Americans

81 Ibid., p. 40.

82 USCCR, The Federal Civil Rights Enforcement Budget:

Fiscal Year 1983, clearinghouse publication no. 71, June 1982.

83 USCCR, Federal Civil Rights Commitments: An Assessment

of Enforcement Resources and Performance, clearinghouse

publication no. 82, November 1983, p. 43.

84 Ibid., p. 49.

85 Ibid., pp. 52-53.

86 Ibid., p. 59.
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Act.^'^ Although the health service programs re-

viewed were funded under the Older Americans
Act, not title VI, racial and ethnic disparities

were found. The Commission found that older

minorities were being underserved in almost aU
of the six cities included in the review. ^s The
Commission's report revealed that older minori-

ties faced barriers to participation due to trans-

portation, not feeling welcomed in certain pro-

grams, location of programs outside minority

communities, and language and cultural barri-

ers.^^

In 1986 Congress held hearings on the effec-

tiveness of OCR. The Chairman of the Subcom-
mittee on Intergovernmental Relations and Hu-
man Resources at that time expressed concern

that OCR reUed too heavily on voluntary settle-

ment. The Chairman stated that such remedies

were "often inadequate ."^o He also stated that

excessive delay in the handling of emergency
cases was "particidarly harmful because the dis-

criminatory denial of service to an individual by

a hospital, for example, can mean the difference

between life and death."^^ In general, the hear-

ings revealed that OCR initiated few investiga-

tions, failed to resolve cases satisfactorily, and
inadequately enforced civil rights laws.^^ The
management of OCR was also questioned.^^ a
former director of OCR questioned the useful-

ness of settlement agreements, noting that OCR
did not monitor such agreements effectively.^*

Another expert doubted the effectiveness of

OCR's technical assistance program, absent ade-

quate complaint investigation and comphance
reviews:

87 Pub. L. No. 889-73, 79 Stat. 218 (codified as amended at 42

U.S.C. §§ 3001-3057g (1994 & Supp. II 1996)).

88 USCCR, Minority Elderly Services: New Programs, Old

Problems, part II, November 1982, p. 4.

89 Ibid., pp. 51-52.

9" Hearings before a Subcommittee of the Committee on Gov-

ernment Operations, House of Representatives, 99th Cong.

(1986) (statement of Ted Weiss, Chairman, Subcommittee on

Intergovernmental Relations and Human Resources of the

House Committee on Government Operations, p. 2) (hereafter

cited as OCR hearings).

91 OCR hearings (Weiss statement), p. 2.

92 OCR hearings (statement of Mervyn M. DymaUy, Represen-

tative), p. 3.

93 OCR hearings (DymaUy statement), p. 3.

9* OCR hearings (statement of Martin Gerry, president, M.H.
Gerry, Co.), p. 32.

[Ujnless you have an extensive and effective compli-

ance review and complaint investigative process,

there's not a great reason for the recipients of Federal

financial assistance to come into voluntary comphance.

There's got to be some feeling of inevitability, that at

some point they'U be caught, to try to encourage them
to take the steps, some of which may be costly and
some of these costs may be minimized by effective

technical assistance. But there's got to be some feeling

of inevitabilityfor that to move forward.^^

In April 1987, the Committee on Government
Operations released its report based on the 1986

hearings and its investigation of OCR. The
Committee identified several deficiencies in

OCR's operations:

• OCR delayed case processing, which allowed

discrimination to continue.

• Voluntary comphance agreements were in-

sufficient to achieve comphance, did not se-

cure adequate remedies, and were not moni-

tored by OCR.
• Investigations were superficial and inade-

quate.

• OCR failed to advise regional offices on poh-

cies and procedures, even when requested.

• OCR did not formally charge recipients who
were in violation of civil rights laws, and did

not take cases to enforcement when negoti-

ated settlement failed.

• OCR did not ensure that HHS pohces were
consistent with civil rights laws.

• OCR did not enforce the Hill-Bxirton com-

munity service assurance requirements of

hospitals.

• The director of OCR at that time had mis-

used Federal funds.^^

The Committee on Government Operations

made several recommendations, many of which
have not yet been addressed by OCR. These rec-

ommendations include the following: OCR
should require that pohcies be developed for all

possible violations, OCR shovild develop guide-

Unes to ensure that voluntary comphance
agreements achieve comphance, OCR should

reinstate a quahty review of cases, and OCR

95 OCR hearings (statement of David F. Chavkin, directing

attorney, Maryland Disability Law Center, Inc.), p. 36.

96 Investigation of the Office for Civil Rights in the Department

of Health and Human Services, H.R. REP. 100-56, at 5-38

(1987).



should be more aggressive in enforcing the

community service assurance reqviirements of

the Hill-Burton Act.^'

In 1988 the Commission held a hearing on
pubhc health poUcies and initiatives to control

AIDS. In addition to issues related to disability

and employment, several speakers discussed the

disparate effect of AIDS on minority communi-
ties.98 One expert stated that AIDS was one of

the six leading causes of death for blacks. This

speaker stressed the need for increased communi-
cation between minority communities and health

professionals, minority institutions, and the

Federal Government.^^ Another expert noted

that AIDS is considered a "family disease" in

Hispanic communities, and it is the "highest

killer of women between the ages of 25 to 35,"

most of whom are Hispanic. ^°° She also noted

that over 90 percent of AIDS babies are black or

Hispanic. ^°^

Health Care Disparities in tiie 1990s
"After the last vestiges of gross discriminatory

practices . . . have been abolished, the struggle for

equal opportunity under Title VI will ultimately

turn on the manner in which Federal programs
are delivered and the extent to which they are

utilized at the local level. In this respect the role

played by top agency administrators and pro-

gram managers will be decisive. "^''^

"The [HHS] Office for Civil Rights is an important,

cross-cuttingunit within HHS with a key mission and a

number of difficult management challenges. At the

time of HEW's split in 1980, the health and human
service civil rights agenda had not been forcefully ar-

ticulated. Since 1980, HHS's OCR has struggled to ar-

ticulate the civil rights mission in the context of health

and human service programs. And during this eighteen

year period, investment in OCR as an organization has

97 H.R. Rep. 100-56, at 38, 39 (1987).

98 USCCR, Civil Rights Aspects of Public Health Policies and
Initiatives to Control AIDS, hearing held in Washington, DC,
May 16-18, 1988 (hereafter cited as USCCR, Initiatives to

Control AIDS).

99 Herbert Nickens, Office of Minority Health, Public Health

Service, HHS testimony in USCCR, Initiatives to Control

AIDS, pp. 139-41.

100 Elvira Resales Arriola, assistant attorney general, New
York State Department of Law, Civil Rights Bureau testimony

in USCCR, Initiatives to Control AIDS.

101 Ibid., p. 151.

102 USCCR, HEW and Title VI, p. 73.

declined dramatically aU the whUe that civil rights is-

sues and concerns have multiplied and become more
complex. Today, OCR is a struggling organization fac-

ing many obstacles." lo^

Thirty-five years after the passage of title VI,

unequal access to health care remains a reaUty

for many women and members of minority

groups. There is still evidence of discrimination

based on race, national origin, color, and gender

in health care and health care related programs.

Discrimination may be observed in the practice

of racial medical redhning; the adverse effects of

hospital closure and relocations to subvirban

communities on the minority population; na-

tional origin related issues, such as treatment of

patients with hmited EngUsh proficiency; une-

qual participation of minorities and women in

medical research programs at university/

teaching and other hospitals; and luiequal access

to health care financing programs such as medi-

care and medicaid.

For example, a 1990 report of the Connecticut

Advisory Committee to the Commission exam-
ined southeast Asian refugees and their access

to health and mental health services. Expert
paneUsts stated that the unique circumstances

of the refugees were not adequately taken into

consideration by the health care industry. There
were few health care professionals who could

effectively address the social and cultural back-

grounds of Southeast Asians, or effectively treat

the depression and post-traumatic stress re-

sulting from severe trauma experienced by the

refugees. i°* One paneHst gave an example of the

types of discrimination faced by Southeast Asian
refugees:

One woman, who [had] lost her first husband and
seven children during the Pol Pot regime and who
was tortured and raped, was hospitalized after

threatening to kill herself; she was kept only a short

time because she could not communicate and was told

that long-term therapy was unavailable because the

therapist refused to work through a translator, los

103 David Garrison, acting director, OCR, HHS, memorandum
to the Deputy Secretary, HHS, Aug. 17, 1998, p. 2.

104 Connecticut Advisory Committee to the U.S. Commission
on Civil Rights, Southeast Asian Refugees and Their Access to

Health and Mental Health Services, March 1990, p. 2

(hereafter cited as CT SAC Report).

105 Ibid., p. 3.
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Another panelist questioned the lack of Federal

action to assist refugees in the health care

arena. According to the advisory committee re-

port, this expert cited quick Federal action that

had halted the sale of assault weapons to the

general pubUc when five Southeast Asian chil-

dren were mvtrdered in California, and
"wondered what it would take to obtain similarly

qmck action on the resources needed to deal

with the critical mental health needs of South-

east Asian refugees in [Connecticut]."^"^

In 1992 the Commission produced a report ti-

tled Civil Rights Issues Facing Asian Americans
in the 1990s.^^'' The Commission cited, among
other areas of concern, inadequate health care as

a major civil rights issue for Asian Americans.

Language and cultural differences pose particu-

lar barriers for Asian Americans, and can result

in less effective health care services, or entirely

unmet health care needs. ^^^ The report gives

specific examples of how cultural misunder-

standing, compounded by language barriers,

hinders access to care. For instance, "A father

was excluded from the treatment plan of his psy-

chotic daughter because he beUeved that the

spirits must be consulted before his daughter

received medicine; the translator was ashamed
of this beUef and refused to communicate the

father's concern. . .
."^"^

As a result of the report's findings, the Com-
mission made several recommendations for ad-

dressing the health care needs of Asian popiola-

tions, including the collection of separate data

for each major Asian American ethnic group

which would improve the provision of culture-

specific health care.^^" The Commission also rec-

ommended that HHS shoiold raise the priority

given to increasing the number of trained health

care professionals who have the Hnguistic and
cvdtviral skills necessary to serve immigrant
Asian American communities.^^^

106 Ibid., p. 7.

lOT USCCR, Civil Rights Issues Facing Asian Americans in the

1990s, 1992.

108 Ibid., pp. 163-67.

109 Ibid., p. 165, citing Theanvy Kuoch, Khmer Health Advo-

cates, as reported in CT SAC Report, p. 5.

iioibid., p. 202.

Ill Ibid., p. 203. For information about HHS' Asian and Pacific

Islander Initiative, see USCCR, The Health Care Challenge-

Acknowledging Disparity, Confronting Discrimination, and
Ensuring Equality, Vol. I. The Role of Governmental and

Another State advisory committee report, is-

sued in 1992, addressed health care issues. The
New York State Advisory Committee noted that

minority elderly are "among the most vulnerable

members of society."^^ in a series of forums, the

New York State Advisory Committee collected

information from a variety of individuals and
organizations concerned with health care and
the minority elderly. Evidence was presented

reveahng that minority senior citizens were less

likely than white senior citizens to have personal

physicians and more likely to go to emergency
rooms for medical care, thus running the risk of

being denied medical care if the facihty will not

accept medicaid patients."3 Other speakers

noted disparities favoring whites in the number
of days spent in hospitals, vulnerabUity to cer-

tain diseases, and acceptance into nursing

homes.^^"*

In 1994 the National Institutes of Health

(NIH) adopted a new poHcy on the inclusion of

minorities and women in health research. ^^^

Prior to this, the prevailing opinion had been
that pregnant women, and women who were
able to become pregnant (i.e., the majority of

women), should be excluded from the potentially

dangerous side effects of experimental drugs.^^^

However, much of the research at that time was
conducted by white males using white males as

test subjects. Recognizing that the results of

such research may not be apphcable to the gen-

eral population, or to females and minorities,

NIH revised its regulations to require the inclu-

sion and consideration of minorities and women
in research. 1^'^

The Commission's 1996 report, Federal Title

VI Enforcement to Ensure Nondiscrimination in

Federally Assisted Programs, found that the

Private Health Care Programs and Initiatives, September
1999, chap. 4 (hereafter cited as USCCR, The Health Care

Challenge, vol. I).

112 New York State Advisory Committee to the U.S. Commis-
sion on Civil Rights, Minority Elderly Access to Health Care

and Nursing Homes, November 1992, p. 48.

113 Ibid., p. 4.

11* See generally ibid.

115 59 Fed. Reg. 14,508 (1994).

116 R. Alta Charo, "Protecting Us to Death: Women, Preg-

nancy, and Clinical Research Trials," St. Louis Law Journal,

vol. 35 (fall 1993), pp. 140-^1. See USCCR, The Health Care

Challenge, vol. I, chap. 3.

1" 59 Fed. Reg. 14,508 (1994).

11



HHS Office for Civil Rights had an inadequate

civil rights implementation, comphance, and en-

forcement program. There was strong evidence

that HHS was not enforcing title VI or ensuring

that health care entities receiving billions of

Federal dollars were carrying out title VI, title

IX, and other Federal civil rights laws.^^^ The
Commission also found OCR's outreach and edu-

cation efforts were weak, its data collection was
inadequate, and staff training was hmited.^^^

The report offered several recommendations

for improving HHS civil rights enforcement.

Many of these were aimed at issuing gviidance

and pohcies on title VI. The Commission further

recommended that HHS be more proactive in its

enforcement activities by improving its preaward

review process and conducting more indepth com-

pHance reviews of recipients of Federal funds.^20

The Commission also recommended that OCR
improve its processes for outreach activities,

complaint investigations, monitoring State pro-

grams, and collecting data. Other recommenda-
tions included developing a comprehensive civil

rights enforcement plan and conducting staff

training on a regxilar basis. ^21

The extent to which women and members of

racial and ethnic minorities face discriminatory

actions resulting in unequal access to health

care programs may be gauged by several indica-

tors, including evidence provided by HHS' inves-

tigative actions and media and scholarly pubUca-

tions that illustrate the disparities. A review of

current reports in the media, recently pubUshed
scholarly articles, and other pubHshed reports

containing statistical and/or anecdotal evidence

suggests that health care discrimination against

women and minorities is an epidemic that war-

rants further investigation and demands the at-

tention of policymakers and providers alike.

One example of the recent media attention to

disparities in health care is a 1998 Newsday se-

ries, "The Health Divide," which chronicled the

differences in health care and health status for

blacks and whites, comparing areas with sub-

stantial minority populations—Long Island and
Queens, New York. In addition to disparities in

health status, such as mortality and morbidity

rates, Newsday investigators found significant

differences in treatment plans, faciHty usage,

and subsequent outcomes. Among the study's

findings were that whites get more intensive

treatment than minorities; blacks often get more
radical surgery than whites, when less severe

alternatives are an option; blacks with serious

kidney problems wait longer for transplants, and
are less likely to receive a kidney than whites; "a

chasm of culture and color" separates black pa-

tients from mostly white doctors; blacks in the

areas svirveyed have a mixed understanding of

lifestyle risks for disease; and medical stereo-

types about minorities persist. 122

Similarly, a recent article in the New Eng-

land Journal of Medicine found that physician's

recommendations may be influenced by the sex

and race of the patient. A team of researchers at

Georgetown University and other research faciH-

ties conducted a siorvey of physicians. Taking

into account all factors, such as type of chest

pain, level of coronary risk, and age, the re-

searchers found that disparities in the physi-

cians' recommendations for managing chest pain

could be accounted for by race and gender differ-

ences among the patients. ^23 Such findings are

consistent with previous studies that had fovind

differences in outcomes between men and
women for certain conditions, such as heart at-

tacks, suggesting that women received less vig-

orous treatments and were more likely to die

than men as a result of a heart attack.i24

HHS itself has documented numerous com-

plaints and compliance review investigations

revealing civil rights violations in a variety of

faciUties, including hospitals, nvirsing homes,

118 USCCR, Federal Title VI Enforcement, pp. 242-46.

119 Ibid., pp. 245-47.

120 Ibid., pp. 244-45.

121 Ibid., pp. 245-49.

122 Ford Fessenden, "The Health Divide: A Difference of Life

and Death for Blacks, Medical Care and State of Health Trail

Whites," Newsday, Nov. 29, 1998, p. A-4. See also USCCR,
The Health Care Challenge, vol. I, chap. 3.

123 Kevin A. Schulman, Jesse A. Berlin, William Harless, Jon
F. Kerner, Shyrl Sistrunk, Bernard J. Gersh, Ross Dube,

Christopher K Taleghani, Jennifer E. Burke, Sankey Wil-

liams, John M. Eisenberg, Jose J. Escarce, and William Ayers,

'The Effect of Race and Sex on Physicians' Recommendations
for Cardiac Catheterization," New England Journal of Medi-

cine, vol. 340 (Feb. 25, 1999), pp. 618-26. See USCCR, The
Health Care Challenge, vol. I, chap. 3.

124 See Roberto Malacrida, Michele Genoni, Aldo Pietro Mag-
gioni, Vito Spataro, Sarah Psirish, Alison Palmer, Rory Collins,

and Tiziano Mocceti, "A Comparison of the Early Outcome of

Acute Myocardial Infarction in Women and Men," New England
Journal of Medicine, vol. 338 (Jan. 1, 1998), pp. 8-14. See also

USCCR, The Health Care Challenge, vol. I, chap. 3.
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and treatment centers. Several compliance re-

views and complaint investigations found a lack

of interpreter services and failure to provide in-

formation to limited-English-proficient patients;

other comphance reviews revealed disparities

between the minority population of an area and
the number of minority patients receiving health

care from hospitals in the area. For example:

• An onsite comphance review revealed that a

hospital was not in comphance with title VI

and Hill-Burton regulations because it did

not have Hill-Burton community assurance

signs posted, nor did it provide appropriate

translation and interpretation services. 125

• Another comphance review revealed that

there was a disparity between the percent-

age of Hispanic and Asian American patients

served at a hospital and the percentage of

Hispanics and Asian Americans Uving in the

hospital's primary service area.^^e

• A hmited scope review found that a senior

center did not have any Hispanic patients,

had difficiilty in reaching the Hispanic

popvdation in its service area, and had failed

to translate informational materials into

Spanish. 127

• A complaint investigation revealed that

there was sufficient evidence that a county

health department failed to provide inter-

preter services. This finding resulted in a

resolution agreement between OCR and the

health department. ^28

• In another complaint investigation, OCR
found that a hospital had violated the com-

munity service provisions of the Hill-Burton

Acti29 by failing to provide a patient emer-

•25 Michael R. Carter, deputy regional program manager, Region

II, OCR, HHS, letter to Frank J. Maddalena, president and chief

executive officer, Brookdale Hospital Medical Center, Brooklyn,

NY, Feb. 27, 1997 (re: docket no. 02-95-7807), pp. 2-3.

126 Charlotte Irons, regional manager. Region V, OCR, HHS,
letter to Tom Kochis, administrator, Annapolis Hospital,

Wayne, MI, Aug. 7, 1998 (re: docket no. 05987015), p. 1.

127 Paul F. Cushing, regional manager. Region III, OCR, HHS,
letter to Ronnie E. McLean, executive director, Barney Senior

Center, Washington, DC, Dec. 6, 1996 (re: reference no.

03967424), p. 1.

128 HHS, OCR, Region V and Lake County Health Depart-

ment, Waukegan, IL, Resolution Agreement (re: docket no.

05973024), Feb. 21, 1997, p. 1.

129 42 CFR § 124.603(d)(1) (1998). The community service

assurance requirements provides for services to be made
available regardless of any grounds unrelated to the Individ-

gency treatment because her physician did

not have staff privileges. 1^°

Oddly, the Commission's review of OCR's letters

of findings revealed very few complaints or com-

phance reviews based on title VI and race issues,

with the exception of issues relating to hmited
Enghsh proficiency. 131 However, the scarcity of

race-based complaints does not necessarily indi-

cate the absence of discrimination on the basis of

race and/or ethnicity. For instance, according to

OCR's Region VIII manager, people who are dis-

criminated against on the basis of race, color, or

national origin are not filing complaints. Thus,

there needs to be an increased awareness in the

minority community of title VI issues. 1^2 Jn addi-

tion, according to one legal' expert, race dis-

crimination is very subtle and patients often do

not know they have been discriminated

against. 133

One scholar has stated that the limitations of

title VI itself and inadequate enforcement of title

VI by HHS/OCR have lead to the continuation of

discriminatory pohcies and practices:

Enactment of Title VI ended the most blatant forms

of health care discrimination. But Title VI has proved

ineffective in ending the less obvious inequities

caused by poUcies and practices that disproportion-

ately adversely impact on racial minorities. Title VI's

deficiencies are inherent in the structure of the stat-

ute: it relies on administrative enforcement; it fails to

define statutorily prohibited discrimination and the

evidentiary burdens in a case alleging discrimination

because of disparate racial impact; it relies on volun-

tary receipt of federal funds; and it lacks monetary
remedies in a private enforcement action, i^^

Further, according to this author, during the

1980s, HHS/OCR "fail[ed] generaUy in its en-

forcement obhgations" and "refused to investi-

ual's need for service or the availability of the service at the

facility.

130 Paul F. Cushing, regional manager. Region III, OCR, HHS,
letter to Richard Rohaley, chief executive officer, Jackson
General Hospital, Ripley, WV, May 28, 1997 (re: docket no.

03973801), p. 1.

131 See chap. 4.

132 Vada Kyle-Holmes, regional manager. Region VIII, OCR,
HHS, telephone interview, Feb. 10, 1999, p. 4.

133 Gordon Bonnyman, managing attorney, Tennessee Justice

Center, Nashville, TN, telephone interview, Feb. 4, 1999, p. 9.

134 Watson, "Minority Access and Health Reform," p. 130.
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gate or pxirsue claims of racial and ethnic dis-

crimination based on disparate racial impact/'^^s

The author also charges that OCR's "most fun-

damental enforcement shortcoming is its failure

to collect and pubUsh data on minority health

access and barriers to access." ^^6 The author

states that OCR needs to collect data on the ex-

tent of racial segregation in hospitals, nursing

homes, doctors' offices, and managed care or-

ganizations. ^3^ This author concluded:

Thus, Title VI's statutory reliance on administrative

enforcement has proved misplaced, at least as regards

federally funded health services. No administration

has placed a high priority on minority health needs or

the troubling inequities in health care delivery. The
result has been, at best, inadequate and, at worst, a

complete lack of health care civil rights administra-

tive enforcement.^^*

HHS/OCR has been neglectful by ignoring

critical recommendations. As a result, the Fed-

eral Government's goals of ensuring nondis-

crimination and equal access to health care for

minorities and women are far from being met.

However, agency efforts to implement and en-

force civil rights laws can be very effective in

helping to address the cvirrent civil rights issues

for women and minorities in the health care sys-

tem. Unfortunately, a large part of the reason

for the Federal Government's failure to meet its

goal of ensuring equal access to health care has

been the largely ineffective, essentially lethargic

civil rights enforcement efforts of HHS/OCR.
With this report, the Commission more compre-

hensively evaluates HHS' civil rights enforce-

ment program and makes additional recommen-
dations that, if adhered to immediately, would
substantially improve OCR's civil rights en-

forcement program.

A preliminary glance at discrimination in the

health care dehvery system relating to HHS/
OCR's implementation and enforcement of civil

rights laws estabhshes the broad contovirs for

the Commission's current examination of HHS/
OCR's civil rights enforcement efforts. These

issues include: evaluating the success of the

agency's overall implementation and enforce-

135 Ibid.

13G Ibid.

•37 Ibid., p. 131.

•38 Ibid.

ment of these laws in ensviring equal access to

health care for minorities and women generally

and what can be done to more effectively imple-

ment and enforce the law with regard to specific

issues such as unequal participation of women
and minorities in medical research and hospital

construction programs; racial medical

"redhning," or discriminating on the basis of race

in directing patients to health care facilities; ex-

periences of patients who are members of na-

tional origin minorities and whose Enghsh profi-

ciency is Hmited; unequal access to health care

financing programs; and other discrimination-

related issues such as lack of continuity of care,

overrehance on hospital outpatient departments

and emergency rooms, and excessive length of

waiting time for care.

Discrimination has never been eradicated

completely fi-om the health care industry, partly

because of inadequate Federal efforts to elimi-

nate inequaUty in health care deUvery, research,

and financing. As one scholar states:

The history of the evolution of health care and the

monitoring of civil rights compliance offers little as-

surance that discrimination does not continue to play

a role in accounting for some of the racial discrepan-

cies in use and outcomes. In effect, there is no moni-

toring. The application of Title VI of the Civil Rights

Act to health care was described at the time of the

implementation of the Medicare program as a

"potentially powerful engine of social change." It

never reahzed its potential and ran out of steam. ^'^

For 35 years, HHS (and its predecessor

agency, HEW) have condoned pohcies and prac-

tices resulting in discrimination against minori-

ties and women in health care. In many ways,

segregation, disparate treatment, and racism

continue to infect the Nation's health care sys-

tem. HHS has pursued a poHcy of excellence in

health care for white Americans by medical phy-

sicians in a cUnical setting, while it has stood by
and allowed black Americans, Hispanic Ameri-

cans, Native Americans, and Asian Americans to

be treated with emergency care services by tri-

age nvirses and niurses' assistants in a waiting

room setting. HHS also has invested biUions of

dollars in scientific research for diseases and
illnesses that are attributed to white males, but

only a fraction of that for research on health is-

•39 Smith, Health Care Divided, p. 321 (citation omitted).
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sues pertinent to minorities and women. Fvir-

ther, HHS and Congress have closed their eyes

to the millions of Americans who suffer from in-

adequate health care and lack of appropriate

financing for health care.^^*^

Strong enforcement of title VI in the health

care context is a matter of great urgency—^it is,

quite Hterally, a matter of life and death.

HHS/OCR needs to examine its civil rights en-

forcement program and find a way to make it a

strong, proactive force for ensuring civil rights

compliance among the many HHS funding re-

cipients across the country. A recent OCR com-
plaint investigation highlights the urgency for

such an effort: in 1996 a complainant alleged

that a recipient of Federal funds discriminated

against his mother on the basis of her disabifity,

race, and age by providing substandard medical

care. The complainant further alleged that as a
result of this care, the patient died.^^i This is not

the only case in which a patient has died alleg-

edly because of discriminatory care.

Health Care in the New Millennium

"Perhaps under the pretext of color blindness,

many prefer not to look at what they do not see.

Without concerted, sustained pressure this is un-

likely to change. That pressure needs to he ex-

erted both on agencies responsible for civil rights

compliance and within the broader health serv-

ices research community. "^^^

There is Uttle doubt that racial, ethnic, and
gender disparities in health care will persist in

the 21st century unless Federal enforcement of

civil rights laws is strengthened. One author

"0 See USCCR, The Health Care Challenge, vol. I, chaps. 2-3.

I'*! Marie A. Chretien, regional manager, Region IV, OCR,
HHS, letter to complainant, Sept. 15, 1997 (re: complaint

number 04-96-3200). OCR found the recipient not in violation

of title VI for several reasons, although it did acknowledge
that "OCR does not have the authority or expertise to deter-

mine the cause of death of [the patient]." Ibid. In other cases,

OCR has closed the case after the complainant's death, with-

out further investigating the allegations of discrimination.

John W. Halverson, regional manager. Region VII, OCR,
HHS, letter to Kathy Heinson, administrator, Hope Care
Center, Kansas City, MO, Mar. 13, 1998 (re: complaint no.

07972002), p. 1.

i'*^ David Barton Smith, "The Racial Integration of Health
Facilities," Journal of Health Politics, Policy and Law, vol. 18,

no. 4 (winter 1993), p. 866.

succinctly states the condition of the health care

industry as we approach our next millennivun:

|T]he self-interest of individuals and institutions too

often works to reinforce the effects of our deeply in-

grained history. Concerned with losing private paying

white patients that are key to their profitability,

nursing homes find ways to influence admission prac-

tices and room assignments. Hospitals track the sub-

ittban flight of their medical staffs and the declining

profitability of the payer mix in their service area and
choose to relocate or expand operations in the sub-

urbs. Managed-care plans run their own numbers,
cherry-pick practices in predominately white, low per

capita health insurance cost neighborhoods, and red-

line high per capita insurance cost, often [in] pre-

dominately black neighborhoods. Health care, as a
result, becomes more racially divided and more une-

qual. ^^^

Under the Commission mandate to evaluate

Federal civil rights enforcement activities, the

Commission turns its attention to the civil rights

implementation and enforcement activities of

the U.S. Department of Health and Hvunan
Services Office for Civil Rights. The Commission
intends, through this report, to examine how
well HHS/OCR is functioning in fulfillin g its

mandates to implement and enforce title VI of

the Civil Rights Act of 1964:144 title IX of the

Education Amendments of 1972;i45 the Hill-

Burton Act (title VI and title XVI of the PubHc
Health Service Act);i46 and the nondiscrimina-

tion provisions of the Omnibus Budget Recon-

cihation Act of 1981,i47 from June 1994 to the

present.

Therefore, in this report the Commission as-

sesses the effectiveness with which OCR con-

ducts the following: regvdatory, poHcy, and in-

vestigative guidance documents; comprehensive

i''3 Smith, Health Care Divided, p. 317 (emphasis added).

^*4 42 U.S.C. §§ 2000d-2000d-7 (1994).

145 Pub. L. No. 92-318, title DC, 86 Stat. 235 (codified as

amended at 20 U.S.C. §§ 1681-1688 (1994)).

146 42 U.S.C. §§ 291-2910 (1994) (title VI of the PubUc Health
Service Act); Pub. L. No. 93-641, 88 Stat. 2225 (1974) (codified

at 42 U.S.C. §§ 300q-300t (1994)) (enacting title XVI of the

Public Health Service Act).

147 Pub. L. No. 97-35, sec. 901, §§ 1908, 1918, sec. 2192(a), § 708,

§ 2606, § 677, 95 Stat. 357, 542, 551, 825, 900, 516 (codified as

amended at 42 U.S.C. §§ 300x-7(a)(l)-{2); 300w-7(a)(l)-(2); 708

(a)(l)-(2); 8625(a); 9906(a) (1994 & Supp. H 1996). These laws

contain provisions requiring nondiscrimination on the basis of

race, color, national origin, sex, and religion.
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onsite compliance reviews; processing of charges

of discrimination under title VI and title IX;

technical assistance, outreach, and education

(and the success it has had in informing program
recipients and beneficiaries, and the pubHc at

large as to rights and responsibilities under
these laws); data collection in support of en-

forcement activities; oversight of State and local

block grant and categorical funding recipients;

and partnerships with other HHS agencies. ^^^

The report evaluates whether HHS/OCR has

sufficient staff, resoxu-ces, and training to carry

out its responsibihties; whether its procedures

and organization are effective; whether its poU-

cies and regulations comport with congressional

intent and existing case law; and whether its

poHcies, regtdations, or the law require revision

or elaboration in order to decrease the incidence

and impact of discrimination in health care.

Also, the report determines whether enforce-

ment measures (i.e., comphance review, investi-

gation, and Htigation) taken by OCR adequately

address pattern and practice systemic and indi-

vidual complaints of discrimination. In addition,

the report determines whether the education

and enforcement measures taken by OCR ensure

comphance with the law, specifically whether

standards and practices for monitoring consent

decrees, settlements, and concihation agree-

ments are adequate.

Embedded throughout the report's analysis of

these key aspects of the agency's civil rights im-

plementation and enforcement activities is an
evaluation of OCR's efforts with respect to cur-

rent discrimination issues in health care service

dehvery, medical research programs, and health

care financing programs. The report examines
each of these issues in a variety of contexts. For
example, chapters 2 and 3 of voliune I of the re-

port provide a statistical profile of health care

for women and minorities; address the experi-

ences of women and minorities relating to health

care service dehvery, health care financing, and
medical research programs; and provide evi-

dence of discrimination against women and mi-

norities in these areas. In volume II, chapters 3

and 4 address these issues in the context of poHcy
development, comphance reviews, data collection,

and oversight of continmng State programs.

148 Operating divisions of HHS are: the Administration on
Aging, Administration for Children and Families, Agency for

Health Care Policy and Research, Agency for Toxic Substances

and Disease Registry, Centers for Disease Control and Pre-

vention, Food and Drug Administration, Heath Care Financ-

ing Administration, Health Resources and Services Admini-

stration, Indian Health Service, National Institutes of Health,

and Substance Abuse and Mental Health Services Administra-

tion. See chap. 5.
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Chapter 2

Organization and Administration of

the U.S. Department of IHealth and Human Services

Civil Rights Responsibilities at HHS
OCR's Mission and Responsibilities

The Office for Civil Rights (OCR) is the U.S.

Department of Health and Human Services

(HHS) office primarily responsible for enforcing

civil rights statutes. In its mission statement,

HHS/OCR acknowledges the importance of the

prevention of vinlawful discrimination:

The Department of Health and Human Services,

through the Office for Civil Rights, promotes and en-

sures that people have equal access to and opportu-

nity to participate in and receive services in aU HHS
programs without facing unlawful discrimination.

Through prevention and elimination of unlawful dis-

crimination, the Office for Civil Rights helps HHS
carry out its overall mission of improving the health

and well-being of all people affected by its many pro-

grams.^

OCR serves as the HHS civil rights enforcement

office and is responsible for ensuring that recipi-

ents of Federal financial assistance, such as hos-

pitals and other health care faciUties, research

programs, and health care financing programs,

do not discriminate against any individual on
the basis of race, color, national origin, sex, dis-

ability, or age.2

1 U.S. Department of Health and Human Services (HHS),

Office for CivU Rights (OCR), "Strategic Plan," Dec. 16, 1994,

p. 5 (hereafter cited as HHS/OCR "Strategic Plan, 1994").

2 HHS/OCR "Strategic Plan, 1994," p. 1. OCR is responsible

for enforcing the civil rights provisions of Federal statutes

pertaining to federally assisted and federally conducted

programs such as: title VI of the Civil Rights Act of 1964,

Pub. L. No. 88-352, title VI, 78 Stat. 252 (codified as

amended at 42 U.S.C. §§ 2000d-2000d-7 (1994)); section 504
of the RehabiUtation Act of 1973, 29 U.S.C. § 794 (1994 &
Supp. II 1996)); title DC of the Education Amendments of

1972, Pub. L. No. 92-318. title DC, 86 Stat. 373 (codified as

amended at 20 U.S.C. §§ 1681-1688 (1994)); Age Discrimi-

nation Act of 1975, 42 U.S.C. §§ 6101-6107 (1994 & Supp. II

1996)); titles VI and XVI of the Public Health Service Act,

Pub. L. No. 79-725, 60 Stat. 1040 (1946) (codified as

To ensure against such discrimination, OCR
implements and enforces title VI of the Civil

Rights Act of 19643 and titles VI and XVI of the

Pubhc Health Service Act, known as the Hill-

Burton Act.4 OCR also enforces provisions of the

Omnibus ReconciUation Act of 1981,5 which re-

quires nondiscrimination on the basis of race,

color, national origin, disabihty, age, sex, and/or

rehgion in health care and block grant pro-

grams.^ While OCR does not have sole responsi-

amended at 42 U.S.C. §§ 291-291-0 (1994)) (enacting title

VI of the Public Health Service Act); Pub. L. No. 93-641, 88
Stat. 2225 (1974) (codified at 42 U.S.C. §§ 300q-300t (1994))

(enacting title XVI of the Public Health Service Act); the

nondiscrimination provisions of the Omnibus Budget Recon-

ciliation Act of 1981, Pub. L. No. 97-35, sec. 901, §§ 1908,

1918, sec. 2192(a), § 708, § 2606, § 677, 95 Stat. 357, 542,

551, 825, 900, 516 (codified as amended at 42 U.S.C. §§
300x-7(a)(l)-(2); 300w-7(a)(l)-(2); 708 (a)(l)-(2); 8625(a);

9906(a) (1994 & Supp. II 1996)); and Title II of the Ameri-

cans with Disabilities Act of 1990 (codified as amended at 42

U.S.C. §§ 12,131-12,165 (1994 & Supp. II 1996)). See U.S.

Commission on Civil Rights (USCCR), Federal Title VI En-

forcement to Ensure Nondiscrimination in Federally Assisted

Programs, June 1996, p. 219 (hereafter cited as USCCR,
Federal Title VI Enforcement). Section 504, the Age Dis-

crimination Act, and the Americans with Disabilities Act

win not be addressed because they are beyond the scope of

this report.

3 42 U.S.C. §§ 2000d-2000d-7 (1994).

* 42 U.S.C. §§ 291-291-0, 300q-300t (1994).

5 Pub. L. No. 97-35, 95 Stat. 357 (codified as amended in

scattered sections of 5, 7, 8, 10, 12, 15, 19, 20, 22, 23, 24, 25,

26, 29, 31, 33, 35, 36, 38, 42, 45, 46, 47, 49, 50 U.S.C (1994 &
Supp. II 1996)).

6 42 U.S.C. §§ 300x-7(a)(l)-(2); 300w-7(a)(l)-(2); 708 (a)(1)-

(2); 8625(a); 9906(a) (1994 & Supp. II 1996). See Ronald
Copeland, associate deputy director, Office for Program Op-
erations; Marcella Haynes, director, PoUcy and Special Proj-

ects Staff; Pamela Malester, deputy director, QuaUty Assur-

ance and Internal Control Division; OCR, HHS, interview in

Washington, DC, July 29, 1998, p. 3 (statements of Copeland
and Haynes) (hereafter cited as OCR interview, July 29,

1998). See also USCCR, Funding Federal Civil Rights En-
forcement, clearinghouse pubUcation no. 98, June 1995, p. 15

(hereafter cited as USCCR, Funding Federal Civil Rights

Enforcement).
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bility for the enforcement of title IX of the Edu-
cation Amendments of 1972,'' the act is apphca-

ble to medical schools and teaching hospitals

that receive Federal funding.^ OCR does not

have responsibihty for HHS' internal equal em-
ployment opportunity program related to title

VII of the Civil Rights Act of 1964.9

As the U.S. Government agency solely re-

sponsible for health care concerns in the Nation,

HHS is responsible for ensioring that all Ameri-

cans are afforded equal access to HHS-funded
programs, free of discrimination. In addition to

responding to complaints of discrimination, OCR
is responsible for reviewing policies and prac-

tices for potential discriminatory effect on
women and minorities, such as medical redhn-

ing, excessive wait times for care, unequal access

to emergency care, requiring deposits before

providing care, and lack of continuity of care.

Further, OCR is responsible for addressing and
eliminating overt discrimination, denial of serv-

ices, and disparities in health care that can en-

danger the Hves of patients, particularly women
and minorities.

? 20 U.S.C. §§ 1681-1688 (1994).

8 See id. See also Kathleen O'Brien, special assistant to the

director and Patricia Mackey, deputy associate director,

OfBce of Program Operations, OCR, HHS, interview in

Washington, DC, Oct. 16, 1998, p. 5 (statement of O'Brien)

(hereafter cited as O'Brien and Mackey interview). The De-

partment of Education handles most of the title IX cases.

Kathleen O'Brien, special assistant to the director, and Pat-

ricia Mackey, deputy director; Valita Shepperd, deputy di-

rector. Program Development and Training Division; Ronald
Copeland, associate deputy director; Johnny Nelson, deputy

director, Voluntary Compliance and Outreach Division; Toni

Baker, director, Investigations Division; Office of Program
Operations, OCR, HHS, interview in Washington, DC, Nov.

13 and 18, 1998, p. 3 (statement of Shepperd) (hereafter

cited as OPO interview); Jeanette J. Lim, director. Program
Legal Component, OCR, U.S. Department of Education,

letter to Frederick D. Isler, assistant staff director for Civil

Rights Evaluation, USCCR, Jan. 26, 1999 (re: coordination

between HHS and DOEd on the enforcement of title IX). See

also George Lyon, associate general counsel, Civil Rights

Division, Office of General Counsel, HHS, interview in

Washington, DC, Dec. 22, 1998, p. 5 (hereafter cited as OGC
interview); Thomas E. Perez, director, OCR, HHS, letter to

Frederick D. Isler, assistant staff director for Civil Rights

Evaluation, USCCR, Apr. 1, 1999 (re: coordination between

HHS and DOEd on the enforcement of title IX). See chap. 3,

for a discussion of regional experience with title IX.

9 Pub. L. No. 88-352, title VII, § 701, 78 Stat. 253 (codified

as amended at 2000e-2000e-17 (1994)). See USCCR, Fed-

eral Title VI Enforcement, p. 219.

According to OCR staff, part of the work of

OCR consists of conducting complaint investiga-

tions, compHance reviews, and pregrant re-

views, i" Investigative and compliance work is

primarily done in OCR's 10 regional offices.

Complaints received in HHS operating divisions

(OPDIVS)ii should be forwarded to OCR.12 How-
ever, there is no written poUcy directing

OPDIVS to forward complaints to 0CR,i3 which
could lead to a complaint not being handled

properly or investigated in a timely manner.
CompHance reviews can be Hmited scope

(focusing on a particular area) or full scope

(covering a broad statutory issue). Pregrant re-

views focus on the civil rights program of appli-

cants when they apply for funding for medicare

programs. 14 OCR, however, does not conduct

preaward reviews of other appHcants, which is a

serious oversight. More proactive monitoring

and interaction with appHcants and recipients

can prevent unlawful discrimination, help in-

crease awareness and understanding of civil

rights issues, and would make HHS more fa-

miHar with the poHcies and practices of appH-

cants and recipients.

OCR's civil rights implementation and en-

forcement activities also include civil rights pol-

icy development and dissemination and initia-

tion of enforcement actions against recipients

who refuse to comply with civil rights require-

ments wilHngly.15 jn addition, OCR undertakes

proactive activities to promote civil rights com-

pHance and vincover instances of noncompHance.

JO OCR interview, July 29, 1998, p. 3 (statements of

Copeland).

11 Operating divisions of HHS are: the Administration on
Aging, Administration for Children and Families, Agency for

Health Care Policy and Research, Agency for Toxic Sub-

stances and Disease Registry, Centers for Disease Cbntrol

and Prevention, Food and Drug Administration, Heath Care
Financing Administration, Health Resources and Services

Administration, Indian Health Service, National Institutes

of Health, and Substance Abuse and Mental Health Services

Administration.

12 OCR interview, July 29, 1998, p. 4 (statements of

Copeland).

'3 Vada Kyle-Holmes, regional manager, Region VIII, OCR,
HHS, telephone interview, Feb. 10, 1999, p. 3 (hereafter

cited as Kyle-Holmes interview).

" OCR interview, July 29, 1998, p. 3 (statements of

Copeland). C]!omplaint investigations, compliance reviews,

pregrant reviews, and technical assistance are discussed in

detail in chap. 4.

15 See USCCR, Federal Title VI Enforcement, chap. 5.
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Such proactive activities include conducting out-

reach and education to inform applicants, recipi-

ents, participants, and beneficiaries of HHS-
funded programs of civil rights requirements;

and providing technical assistance to recipients

to help them comply with civil rights reqviire-

ments.^6 These activities are highhghted in HHS'
regional annual operating plans. ^^

However, there are a variety of civil rights

enforcement activities that OCR does not per-

form very weU. Title VI poHcy development is

seriously lacking, compUance reviews focus on

narrow issues, and complaint investigations are

often inadequate. 18 Headquarters OCR has no

direct authority over OPDIVS, and thus does not

get involved in civil rights issues unless re-

quested. Further, headquarters OCR appears to

provide Uttle oversight to regions in their day-to-

day operations and does not coordinate activities

across the regions. Similarly, there is a division

of authority over the Civil Rights Division of the

Office for General Covuisel, resulting in Uttle

proactive work being done by that office.

Organization of Civil Rights Responsibilities

at HHS
Overall, the organization of OCR is sufficient

for carrying out civil rights enforcement activi-

ties, however there are some deficiencies. For

example, there is no standard quahty assurance

program, 19 and there are no staff specifically as-

signed to monitor civil rights issues and deter-

mine poUcy needs.2o Further, staff do not spe-

cialize in and focus specifically on certain laws or

classifications, such as title VI, gender issues,

and Asian American issues.^i For example, when

the Indian Health Service (IHS) requested that a

Native American specialist be assigned to OCR,
the deputy director of the Office of Program Op-
erations was assigned as a haison to IHS, yet

this did not seem to address IHS' concern that

Native American "issues do not appear to have a

high priority with the OCR."22

Further, other offices and agencies that could

assist OCR in enforcing civil rights laws do not

have consistent contact with OCR.23 Operating

divisions do not incorporate civil rights concepts

into many of their programs, and the Office of

the General Counsel, Civil Rights Division does

not actively participate in civil rights poUcy de-

velopment. As such, OCR operates in a vacuvmi

with Uttle support from or interaction with other

agency components.

Office for Civil Rigiits

"OCR has not undertaken any reorganization

since 1986, notwithstanding the uneven disrup-

tions caused by the dependence on attrition. In

Headquarters there are several units that have
long since become too small to be sustainable as

currently structured. There is a need to continue

to shift stafffrom Headquarters to the field."^'^

In HHS the director of OCR reports directly

to the Secretary and serves as the special assis-

tant to the Secretary for Civil Rights.^s The di-

rector is responsible for the overaU operations of

OCR, estabUshes civil rights poUcies and stan-

dards for civil rights compUance at HHS, and
sets overall direction and priorities of OCR.^^

OCR consists of headquarters offices and 10 re-

gional offices.2'^ A deputy director and special

16 Ibid.

1^ See discussion of annual operating plans under "Strategic

Plans," below.

18 See chaps. 3 and 4.

19 OGC interview, p. 3; Paul Gushing, regional manager,

Region III, OCR, HHS, telephone interview, Feb. 23, 1999,

p. 5 (hereafter cited as Gushing interview).

20 Marcella Haynes, director, Policy and Special Projects

Staff, and Kathleen O'Brien, special assistant, OCR, HHS,
interview in Washington, DC, Nov. 16, 1998, p. 2 (hereafter

cited as PSPS interview).

21 Floyd PljTnouth, Delores Braun, Gloria Silas-Webster,

and Fay Dow, equal opportunity specialists/investigators,

Region X, OCR, HHS, telephone interview, Feb. 2, 1999, p. 4

(hereafter cited as OCR Region X EOS interview). According

to OCR headquarters staff, they are moving away from spe-

cialization toward a more team-oriented approach. OPO
interview, p. 9 (statement of Gopeland).

22 Michael E. Lincoln, acting director, Indian Health Service,

Public Health Service, HHS, memorandum to Principal

Deputy Assistant Secretary for Health, HHS, Mar. 11, 1994

(re: civil rights priorities).

23 See also chap. 5.

2'* David Garrison, acting director, OCR, HHS, memoran-
dum to the Deputy Secretary, HHS, Aug. 17, 1998, p. 4
(hereafter cited as Garrison memo).

25 USCCR, Federal Title VI Enforcement, p. 219.

26 51 Fed Reg. 41,154 (1986). A deputy director and a special

assistant (to the director) assist the director in implement-

ing the civil rights responsibilities. HHS, OCR, Organiza-

tional Chart, June 1998.

2T HHS, OCR, Organizational Chart, June 1998.
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assistant report directly to the director.^s In ad-

dition to the Office of the Director, OCR's head-

quarters has five components: (1) the Executive

Secretariat, (2) the Associate General Coun-

sel/Civil Rights Division, (3) the Pohcy and Spe-

cial Projects Staff, (4) the Office of Management
Planning and Evaluation, and (5) the Office of

Program Operations (see figxire 2.1).

Figure 2.1

Organization of the HHS Office for Civil Rights

Office of the Director

Associate General Counsel

Civil Rights

Executive

Secretariat

PoHcy and Special

Projects Staff

Office of Management
Planning and Evaluation

Office of Program
Operations

Budget and Administratiw

Services Division

Mangement Infomiation

and Analysis Division

Quality Assurance and
Internal Control Division

Regional Offices

Investigations

Division

Program Development
and Training Division

Voluntary Compliance
and Outreach Division

Source: U.S. Department of Health and Human Services,

Organization Cliart, June 1998.

Executive Secretariat

The Executive Secretariat reviews documents
forwarded for approval to the director, coordi-

nates correspondence for OCR, coordinates as-

signments for the preparation of documents and
responses, and maintains the director's official

files.29

Policy and Special Projects Staff

The PoUcy and Special Projects Staff develops

civil rights poUcy and "[u]ndertakes special proj-

28 HHS, OCR, Position Description, deputy director; HHS,
OCR, Position Description, special assistant; David Garri

son, acting director, and Omar Guerrero, deputy director,

OCR, HHS, interview in Washington, DC, Nov. 23, 1998, p
1 (hereafter cited as Garrison and Guerrero interview)

David Garrison became acting director of OCR on Mar. 2

1998, and remained in the position for approximately 1 year

Ibid. Thomas Perez was appointed director of OCR in Feb-

ruary 1999. Thomas Perez, director, OCR, HHS, interview

in Washington, DC, June 1, 1999, p. 1 (hereafter cited as

Perez interview).

29 51 Fed. Reg. 41,154, 41,155 (1986).

ects in program areas to provide guidance in im-

plementation strategies for new or revised pro-

grams."3o In addition, the Pohcy and Special

Projects Staff monitors civil rights issues related

to health and hvunan services; maintains infor-

mation on special poUcy issues; interprets pohcy

for OCR components; and reviews HHS regula-

tions, pohcies, and legislative proposals for civil

rights svifficiency.31 This office also maintains

Haison with other Federal civil rights enforce-

ment agencies, coordinates the Interagency Re-

port on Age Discrimination, and prepares pubH-

cations and informational material.32

Pohcy and guidance needs are determined in

a variety of ways.^^ Complaints investigations

and compUance reviews often reveal areas where
more information and guidance is needed. In

addition, meetings with OPDIVS and advocacy

groups, news reports, and other sources provide

feedback on the tjT)es of issues that need clarifi-

cation. The PoUcy and Special Projects Staff

works with the Office of Program Operations,

the Office of General Counsel, and the Director's

Office to determine pohcy needs.^^ However, few
pohcy guidances have been written, and there is

no systematic mechanism for issuing pohcy
guidance on a regvdar basis.^s

The Pohcy and Special Projects Staff pre-

pares a weekly information report that is sent to

OCR senior staff and regional managers.^s This

"report" consists of copies of memoranda, re-

ports, and other documents of interest to OCR.

30 /d.

31 Id. According to the director of OCR, PSPS staff also are

involved on a number of departmental task forces and com-
mittees, such as the Departmental Minority Initiatives

Steering Committee, the Departmental Minority Initiatives

Coordinating Committee, the HHS Internet Committee, the

HHS Consumer Protection Workgroup, the Ryan White
Care Act Committee, and the American Indians/Alaska Na-
tives Working Group. Perez letter, June 3, 1999, enclosure,

"Commission on Civil Rights Evaluation ofHHS OCR Head-
quarters Follow-up Questions," p. 5. See generally USCCR,
The Health Care Challenge: Acknowledging Disparity, Con-

fronting Discrimination, and Ensuring Equality, Vol. I. The
Role of Governmental and Private Health Care Programs
and Initiatives, September 1999 (hereafter cited as USCCR,
The Health Care Challenge, vol. I), chap. 4 for a discussion of

HHS initiatives relating to civil rights and health care.

32 51 Fed. Reg. 41,154, 41,155.

33 PSPS interview, p. 2.

34 Ibid., p. 2.

35 Ibid., p. 5. See chap. 3.

3G PSPS interview, p. 4.
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For example, a recent weekly information report

included copies of an action memoranda to clear

a Federal Register document, a draft report on

cultural competency within HHS, a letter to the

Secretary of State concerning resolutions passed

by the General Assembly of the World Medical

Association, Federal Register notices, and infor-

mation from the Internet concerning employers'

use of medical tests.^^ Other weekly information

reports have included news cHppings, articles,

and other types of information-^^ Some of the

information contained in the weekly reports is

provided to headquarters by the regional of-

fices. ^^ However, there is no accompanying ex-

planation of the attached dociunents or discus-

sion of their importance to OCR. These reports

need to be presented in a usable format; summa-
ries and analyses of important civil rights infor-

mation wovdd be useful.

In addition, the Policy and Special Projects

Staff develops pubUcations, in coordination with

the Office of Program Operations, to provide

outreach and technical assistance.^" However,

the office has produced no new pubHcations

since the early 1990s, when fact sheets were de-

veloped on each of OCR's civil rights authorities.

Since that time, OCR and the regions have been
working to translate the fact sheets into the

prominent languages spoken in the various re-

gions."*! The director of the PoUcy and Special

Projects office noted that budgetary restrictions

have limited their ability to update and produce

publications.'*^

Another product of the Policy and Special

Projects Staff is the compendium of OCR's title

VI pohcy documents.'*^ This collection includes

copies of memoranda and letters concerning civil

3'' Marcella Hajnaes, director, Policy and Special Projects

Staff, OCR, HHS, memorandum to OCR Senior Staff and
Regional Managers I-X, Dec. 4, 1998 (re: weekly informa-

tion report).

38 Marcella Haynes, director. Policy and Special Projects

Staff, OCR, HHS, memorandum to OCR Senior Staff and
Regional Managers I-X, Oct. 23, 1998 (re: weekly informa-

tion report).

39 Ira Pollack, regional manager, Region IX, OCR HHS,
telephone interview, Feb. 17, 1999, p. 2 (hereafter cited as

Pollack interview).

40 PSPS interview, p. 32.

41 Ibid.

42 Ibid., p. 33.

" See USCCR, The Health Care Challenge, vol. I, chap. 3.

rights issues. The documents are indexed in sev-

eral ways (subjects, civil rights issue, program
facility type, regulation citation) which facih-

tates their use.^^ However, these documents are

often outdated and poorly copied. Summaries of

the issues and positions in these documents,

with citations to the actual documents, wovdd be

more useful.

Much of the work of the PoUcy and Special

Projects Staff appears to be outdated, and many
documents are in formats that render informa-

tion difficult to use. Pohcy docviments should be

written and organized into usable pohcy docu-

ments on a continuing basis. This information

must be organized and made available in a for-

mat that is easy for the general pubfic to use and
understand. Pohcies and issues should be sum-
marized so that recipients and individuals

clearly understand their rights and responsibih-

ties under title VI, HiU-Burton, title IX, and
other antidiscrimination laws and regulations.

Office of Management, Planning, and Evaluation

The Office of Management, Planning and
Evaluation (OMPE) serves as the principal advi-

sor in management poHcy, budget formvdation,

and automated data processing systems in OCR
headquarters and the regions.^^ The office has

three divisions. The Budget and Administrative

Services Division formulates and executes OCR's
budget.'*^ OCR receives an allocation in the HHS
budget, but does not have a separate budget for

title VI enforcement or for the other civil rights

authorities enforced by OCR.*' This deficiency

results in the inabihty to track their efforts to

ensure that all civil rights statutes and regula-

tions are properly monitored and enforced. By
maintaining separate budget information for

44 HHS, OCR, Policy and Special Projects Staff, 'Title VI
Policy Compendium," Vol. I (1984) and Vol. II (1985).

45 51 Fed. Reg. 41,154, 41,155 (1986). See also Marie Chre-

tien, regional manager. Region IV, OCR, HHS, telephone

interview, Feb. 9, 1999, pp. 1-2 (hereafter cited as Chretien

interview); Chang interview, p. 2; Pollack interview, p. 3;

Cushing interview, p. 5.

46 51 Fed. Reg. 41,154, 41,155 (1986).

4T USCCR, Federal Title VI Enforcement, p. 222. See also

Steve Melov, director, Management, Information, and
Analysis Division, and Pamela Malester, deputy director.

Quality Assurance and Control Division, Office of Manage-
ment Planning, and Evaluation, OCR, HHS, interview in

Washington, DC, Nov. 20, 1998, pp. 1-2 (statements of

Melov) (hereafter cited as OMPE interview).
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title VI activities, block grant activities, Hill-

Bvirton activities, and title IX activities, OCR
would be able to better plan and manage its pol-

icy development, compliance, and enforcement

responsibilities.

OMPE's Quality Assurance and Internal Con-

trol Division develops and conducts an ongoing

quality assurance program for field and head-

quarters components. This division assesses con-

sistency, efficiency, and effectiveness in the ap-

plication of procediires; directs research on re-

cipient and beneficiary populations; and pro-

vides statistical analysis and research support

for the recipient and beneficiary information

needed throughout OCR.^^ According to the di-

rector of OCR, this division is responsible for a

variety of internal control functions, including

performance management and Federal Manag-
ers Financial Integrity and Accoiintability func-

tions.49 Division staff also develop OCR GPRA
plans, respond to the HHS AccovintabiHty Re-

port, and participate in cross-divisional teams,

such as the team revising the Case Resolution

Manual.^^

The QuaHty Assurance and Internal Control

Division also is responsible for examining the

administrative aspects of the regions. ^^ However,

this division has Httle contact with the regions,

and does minimal quahty assurance on regional

activities. Regional staff noted that they had not

had recent contact with the Quahty Assurance

and Control Division, and the division had not

recently conducted quahty reviews of case files.52

For example, the Region II manager stated that

formerly there were teams and gvddelines for

quahty assurance, but this has not been done for

about 10 years.53 Another regional manager

« 51 Fed. Reg. 41,154, 41,155 (1986).

49 Perez letter, June 3, 1999, enclosure, "C!ommission on
Civil Rights Evaluation of HHS OCR Headquarters Follow-

up Questions," p. 6.

60 Ibid., p. 7.

61 Chretien interview, p. 4.

62 Cushing interview, p. 5.

63 Carter interview, p. 2. Staff in this region hold regular

case consultation meetings to address quality assurance

issues. About every 3 weeks, usually during the course of an
investigation, EOS staff and the regional attorney meet to

discuss the cases on which they are working. In addition to

these consultations, there is a team analysis of cases, some-

times second-level reviews of cases, but this is done case by

case depending on the issue or other factors. Ibid.

noted that, overall, OCR does not do any studies

to assess how sufficiently and effectively it en-

forces the civil rights statutes under their juris-

diction, but this is something that should be

done. 54

The Management Information and Analysis

Division maintains and disseminates the data

processing information for all OCR components,

and determines areas where needs could be met
with data technology. It also conducts svirveys

and other studies, as weU as evaluates the sur-

vey data.55 An example of the work of the Man-
agement Information and Analysis Division is

oversight and operation of the Case Activity

Tracking System (CATS).^^ Information main-

tained by CATS includes compUance reviews,

investigations, audits, pregrant reviews, types of

facihties reviewed, case outcomes (alternative

dispute resolution date, letter of findings issue

date, etc.), statutes or authorities violated, is-

sues, etc.57 The CATS system is used to analyze

workloads in the regions.^^ This division is also

responsible for coordinating strategic and an-

nual plans and conducting management stud-

ies.^^ However, this division did a poor job of co-

ordinating the strategic plan with the Depart-

ment to ensure that civil rights initiatives were
integrated in the health care initiatives on mi-

norities and women.6°

Office of Program Operations

The Office of Program Operations (OPO)
manages OCR's program of civil rights comph-
ance, including complaints investigations, volun-

tary comphance, and outreach activities. Essen-

tially, the office serves as the principal advisor to

the director in civil rights enforcement.^^ It re-

views cases recommended for enforcement and
makes recommendations to the director and the

^* Chang interview, p. 13.

55 51 Fed. Reg. 41,154, 41,155 (1986).

56 See HHS, OCR, Case Activity Tracking System (CATS)
Procedures Manual, August 1998, p. 3 (hereafter cited as

OCR, CATS Procedures Manual). CATS replaced the Case
Information Management System in 1998. OCR, CATS Pro-

cedures Manual, p. 1.

57 OCR, CATS Procedures Manual.

58 51 Fed. Reg. 41,154, 41,155 (1986).

59 7d.

60 See USCCR, The Health Care Challenge, vol. I, chap. 4.

61 51 Fed. Reg. 41,154, 41,156 (1986).
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Regional Offices

OCR's 10 regional offices report to the direc-

tor of OCR through the Office of Program Opera-

tions (see figure 2.2).''2 Approximately three-

quarters of OCR's staff are located in its regional

offices.'3 In each regional office, the Office of the

Regional Manager "develops and deHvers a com-

prehensive regional enforcement and volvmtary

compUance program to carryout the office mis-

sion.'"^'* The regional offices receive and investi-

gate discrimination complaints; conduct compU-
ance reviews to identify potential areas of non-

comphance; coordinate voluntary compHance
activities; and provide technical assistance and
outreach to recipients, beneficiaries, and organi-

zations.''^ However, most regional offices are not

organized into separate divisions as is headquar-

ters OCR. Region II staff stated that when the

region had more resovtrces there were more divi-

sions, including a quaHty assurance division and
an outreach unit.'^^ However, currently, the re-

T2 OCR interview, July 29, 1998, p. 4. According to OCR, the

regional managers may contact the director directly. How-
ever, organizationally, the associate deputy directory for

Program Operations is the direct supervisor of the regional

managers. HHS, OCR, "Comments on the Commission Re-

port," July 16, 1999, p. 2, transmitted via facsimile

(hereafter cited as OCR, "Comments"). The 10 regional of-

fices are in Boston, MA (Region I—Connecticut, Maine,

Massachusetts, New Hampshire, Rhode Island, and Ver-

mont); New York, NY (Region II—New Jersey, New York,

Puerto Rico, and the Virgin Islands); Philadelphia, PA
(Region III—^Delaware, the District of Columbia, Maryland,

Pennsylvania, Virginia, and West Virginia); Atlanta, GA
(Region IV—^Alabama, Florida, Georgia, Kentucky, Missis-

sippi, North Carolina, South Carolina, and Tennessee); Chi-

cago, IL (Region V—Illinois, Indiana, Michigan, Minnesota,

Ohio, and Wisconsin); Dallas, TX (Region VI—^Arkansas,

Louisiana, New Mexico, Oklahoma, and Texas); Kansas
City, MO (Region VII—Iowa, Kansas, Missoviri, and Ne-
braska); Denver, CO (Region VIII—Colorado, Montana,
North Dakota, South Dakota, Utah, and Wyoming); San
Francisco, CA (Region IX—^Arizona, California, Hawaii,

Nevada, Guam, the Pacific Islands, and American Samoa);

and Seattle, WA (Region X— Alaska, Idaho, Oregon, and
Washington).

73 HHS, OCR, 'Tosition Management Control System,

09/13/98 thru 09/26/98," Oct. 10, 1998 (hereafter cited as

OCR, "Position Management CJontrol").

74 51 Fed. Reg. 41,154, 41,156 - 41,157 (1986).

75 56 Fed. Reg. 56,230 (1991); OCR interview, July 29, 1998.

76 Mike Carter, regional manager. Region II, OCR, HHS,
telephone interview, Feb. 2, 1999, p. 2 (hereafter cited as

Carter interview); Arnold Loperena, Patricia Holub, and
Victor Hidalgo, equal opportunity specialists. Region II,

OCR, HHS, telephone interview, Feb. 3, 1999, p. 5 Qiereafter

cited as OCR Region II EOS interview).

gions do not have enough resources to speciaHze

their functions.''''

The civil rights managers in the regions re-

port directly to the director of OCR, as is appro-

priate, although there is some contact between
regional managers and regional directors. Ac-

cording to the regional OCR manager in Region

II, occasionally, the regional manager wOl in-

volve the regional director in an issue, out of

courtesy, and the regional manager attends

regiilar staff meetings with the regional direc-

tor.78 Some regions appear to have more interac-

tion with the regional director than others. For

example, the regional OCR manager for Region

rV stated that she works "hand in glove" with

the regional director in sharing information and
providing input on each others' projects; however
the regional director does not provide oversight

to OCR's regional operations. ''^

According to the director of OCR, although in

the past OCR's budget did not allow regional

office staff to visit other offices on a routine ba-

sis, there is now consistent interaction between
headquarters and regional offices, and regional

managers frequently confer with one another.^^

Regional managers communicate with one an-

other, and headquarters has teleconferences

with the regional managers.^i However, regional

offices have Httle interaction with one another

with regard to comphance reviews, complaint

investigations, training, and outreach, educa-

tion, and technical assistance.^^ Only one exam-
ple of regional coordination was provided. The
Region IX manager stated that he had insuffi-

cient staff to conduct preaward reviews. There-

fore, he worked with Region X to have the staff

77 OCR Region II EOS interview, p. 2.

78 Carter interview, pp. 1—2.

79 Chretien interview, pp. 1-2; Pollack interview, p. 2;

Gushing interview, p. 2.

80 Thomas E. Perez, director, OCR, HHS, letter to Frederick

D. Isler, assistant staff director for Civil Rights Evaluation,

USCCR, July 7, 1999 (re: health care report), addendum, p.

2 (hereafter cited as Perez letter, July 7, 1999, addendum).

81 Carter interview, p. 7; Chretien interview, pp. 3—4; Pollack

interview, p. 3; Velveta GoUghtly-Howell, regional attorney.

Region Vm, OCR, HHS, telephone interview, Feb. 11, 1999, p.

1 (hereafter cited as Golightly-Howell interview).

82 Chretien interview, pp. 3—4; Ellen Miyasato, civil rights

attorney. Region X, Office of the CJeneral (]!ounsel, HHS,
telephone interview, Feb. 2, 1999, p. 9 (hereafter cited as

Miyasato interview).
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Office of General Counsel.^^ The office consists of

three divisions:

• The Investigations Division oversees investi-

gations that result from complaints, provides

assistance to the regional offices, monitors

investigation activities to determine pro-

gram deficiencies, assesses investigative

plans and letters of findings, and is the liai-

son between headquarters and regional of-

fices to facilitate resolution of issues and
policy questions.^3

• The Program Development and Training Di-

vision advises OCR on program planning

and staff program training. It develops and
directs all OCR program training for head-

quarters and field office personnel. The divi-

sion identifies training needs, locates re-

sotirces to meet those needs, identifies needs

for procedure manuals, and develops and
disseminates such documents for compHance
activities. The division also provides leader-

ship, guidance, and direction in the devel-

opment and coordination of plans that iden-

tify civil rights objectives and estabHsh pri-

orities for attaining these goals.^"*

• The Voluntary CompHance and Outreach

Division oversees the compHance review

program for recipients; provides assistance

to regional offices for implementation of

compHance poHcies; develops the intrade-

partmental technical assistance and out-

reach programs aimed at civil rights poHcy
implementation; develops and manages the

outreach programs and materials to con-

stituent groups, recipients, and beneficiaries;

and provides leadership and guidance in im-

plementing civil rights responsibiHties

within the HHS OPDIVS. The division also

faciHtates commvmication of civil rights mat-

ters with other HHS offices, other Federal

Departments, and State and local govern-

62 /d.

G3Jd.

^* Id. Currently, staff in this division are involved in a

"massive effort to train approximately 2500 HCFA staff on the

civil rights laws enforced by OCR and how those laws affect

HCFA programs." Perez letter, June 3, 1999, enclosure,

"Commission on Civil Rights Evaluation of HHS OCR Head-

quarters Follow-up Questions," p. 6. The division is also in-

volved in planning Alternative Dispute Resolution training

and investigative skills training for regional staff. Ibid.

ments, including organizations representing

such units of government, and advises re-

cipients on the requirements for fiHng civil

rights compHance assurance forms.^^

According to the director of OCR, OPO staff

are involved in a number of projects that cross

divisional lines. For example, staff in the Pro-

gram Development and Training Division are

heading a team to revise the Case Resolution

Manual and develop the substantive compHance
manual. They also are involved in several initia-

tives regarding issues such as the Temporary
Assistance to Needy FamiHes program and up-

grading the agencies Intranet and Internet Web
sites. ^^ In addition, the Voluntary CompHance
and Outreach Division provides technical assis-

tance to HHS OPDIVS, reviews pregrant assxur-

ance information, and is involved in the pregrant

automation project.^''

OPO has some interaction with the regional

offices.68 For example, if similar cases have been
filed in different regions, OPO wiU coordinate

among the regional offices. Further, OPO or-

ganizes case conference caUs and reviews letters

of finding (LOFs), when an LOF needs to be

cleared through headquarters.^^ However, OPO
appears to be more reactive than proactive. The
office fails to maintain and aggressively imple-

ment annual training plans for its staff. Regional

offices conduct outreach, yet outreach is not co-

ordinated among the regions by the headquar-

ters office.'" Further, OPO provides Httle guid-

ance and oversight for compHance reviews and
complaint investigations.''^ It is necessary that a

central office coordinate among regional offices

to ensure that the "best practices" developed in

the field are foUowed by all regions.

65 51 Fed. Reg. 41,154, 41,156 (1986).

66 Perez letter, June 3, 1999, enclosure, "Commission on
Civil Rights Evaluation of HHS OCR Headquarters Follow-

up Questions," p. 5.

6T Ibid., enclosure, "Commission on Civil Rights Evaluation

of HHS OCR Headquarters Follow-up Questions," p. 8, and
enclosure, "VCO Division Response to U.S. Civil Rights'

Commission Questions."

68 Pollack interview, p. 3.

69 Ibid.; Cushing interview, p. 6.

™ OPO interview, p. 22 (statements ofMackey and Nelson).

^1 O'Brien and Mackey interview, p. 7 (statement of

O'Brien); OPO interview, pp. 30-33, 35-36, 43-^4, 49-50
(statements of Mackey).
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Figure 2.2
OCR Regions

Source: U.S. Department of Health and Human Services, Office for Civil Rights, "Regional Managers," undated document.

in that region conduct the Region IX preaward
reviews.83

Headquarters OCR oversees the regional of-

fices, but appears to give them httle guidance.

For example, there is no formal method of di-

recting technical assistance efforts in the re-

gions;84 OCR does not specify standard proce-

dures for complaint intake and investigation.-^^

and OCR does not get involved to a great extent

in writing letters of findings, corrective action

agreements, and comphance reviews.^^ Further,

while the director of OCR identifies national pri-

orities for enforcement, regional offices are fi-ee

to fashion their own comphance and outreach

programs.^'' In addition, OCR headquarters has
httle interaction with equal opportunity special-

ists (EOS) and attorneys in the regions.^*

^ Pollack interview, p. 3. Recently OCR has developed sev-

eral multiregional teams and task forces to address relevant

issues such as limited English proficiency. These teams
include the Racial Disparities Task Force and the Pregrant

Automation Team. Perez letter, July 7, 1999, p. 2.

*• OPO interview, p. 22 (statements ofMackey and Nelson).

^ O'Brien and Mackey interview, p. 7 (statement of O'Brien).

86 OPO interview, pp. 30-33, 35-36, 43-44, 49-50 (statements

ofMackey).

8T Ibid., p. 30 (statement of Mackey).

88 OCR Region VIII EOS interview, p. 10; OCR Region X EOS
interview, p. 2. See also Fernando Morales, regional attorney,

Region II, OCR, HHS, telephone interview, Feb. 3, 1999, p. 2

Further, OCR conducts no quahty assurance

program in relation to regional operations, and
the regions themselves have no formal quahty
assurance program.^9 Random checks and audits

of regional activities are not conducted. How-
ever, headquarters periodically holds case con-

sultation meetings (via telephone) with regional

managers.90 Absent a quahty assiurance pro-

gram, with a systematic review of case findings

and legal sufficiency review of letters of finding,

OCR cannot ensure that cases are being closed

properly.

The new director of OCR stated that he is

taking steps to address some of these problems.

He noted that, since his arrival at HHS in Feb-

ruary 1999, he has focused on the regions both

"substantively and organizationally."^^ For ex-

(hereafter cited as Morales interview); Roger Geer, regional

attorney. Region VI, OCR, HHS, telephone interview, Feb. 3,

1999, p. 2 (hereafter cited as Geer interview). However, Re-

gion IV equal opportunity specialists stated that they felt in-

teraction with OCR headquarters was good and that head-

quarters is responsive to their needs. Lloyd Gibbons, director

of Voluntary Comphance and Outreach Division, Henry Bar-

ber, acting division director for Investigations, Region IV,

OCR, HHS, telephone interview, Feb. 10, 1999, p. 3 (hereafter

cited as OCR Region IV EOS interview).

89 Kyle-Holmes interview, p. 3; Chang interview, p. 2.

9" Kyle-Holmes interview, p. 3; Perez interview, p. 3.

91 Perez interview, p. 5.
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ample, regional staff recently have been pro-

vided with information on investigation meth-

ods, redhning, and compHance methods. Fur-

ther, teaming structures will be put into place,

and the deputy director of OCR will travel to

three regional offices to assist staff with creating

teams and prioritizing, or "triaging," complaints

of discrimination.^^

Office ofthe General Counsel, Civil Rights Division

The Civil Rights Division of the HHS Office of

the General Counsel (OGC) provides legal sup-

port and advice to OCR. While OCR provides

funding for the salaries of attorneys in OGC who
serve OCR, Civil Rights Division staff report di-

rectly to the General Coiinsel, not to the director

of OCR.^3 The purpose of this arrangement is to

ensvire that there are adequate legal resources to

carry out the substantial enforcement function of

OCR and other agencies.^"* According to the asso-

ciate general counsel for civil rights, it has not

been estabUshed who has formal authority over

the Civil Rights Division.^^ This is a serious

oversight, resulting in the potential confusion of

jvirisdiction, and rendering the division devoid of

the abnity to take proactive steps in working

with other offices within OCR.
The responsibihties of the Civil Rights Divi-

sion include conducting legal svifficiency reviews

and reviewing poUcy and other documents for

legal accuracy.96 There is a great deal of informal

interaction between OCR and OGC staff, par-

tic\ilarly at the regional level.^' However, any
proactive work done by the Civil Rights Division

is done in conjunction with OCR; the Civil

Rights Division does not initiate projects or in-

quiries, nor does it provide great input for the

annual operating plans of the regional offices.^^

For example, OCR requested the assistance of

OGC when drafting a guidance memorandum on

limited English proficiency (LEP). In addition,

OGC has commented on the annual operating

92 Ibid., pp. 5-6.

93 OGC interview, p. 2. See also O'Brien and Mackey inter-

view, p. 9 (statement of O'Brien).

^* OGC interview, p. 2.

95 Ibid.

96 Ibid., pp. 3-4.

97 Ibid., p. 2.

98 Ibid.

plans for the regional offices.^^ This reactive ap-

proach does not fully employ the legal skills

available to OCR: OGC civil rights staff do not

actively develop poHcy documents, provide tech-

nical assistance, or get involved in compUance
reviews and complaint investigations.

Interaction between legal and investigative

staff varies in the regions. Several of the attor-

neys interviewed by the Commission stated that

they work closely with OCR investigators and
often are involved with OCR investigations from

start to finish. 10° Many said that they provide

information and guidance to OCR investigators

whenever requested or as needed. ^^^ However,

the regional attorney for Region VII stated that

there is no direct hne of commxinication between
the regional investigative and legal staff. She
stated that before the investigators contact her,

they first go to the regional manager or a super-

visor with the inquiry. The regional manager or

supervisor will then contact the regional attor-

ney. 102 The Region IV manager stated that the

headquarters Office of Program Operations acts

as an intermediary between OCR regional man-
agers and OGC headquarters' Civil Rights Divi-

sion. i°3

HHS Operating Divisions

HHS has 11 operating divisions: the Admini-

stration on Aging, Administration for Children

and Families, Agency for Health Care PoUcy and
Research, Agency for Toxic Substances and Dis-

ease Registry, Centers for Disease Control and
Prevention, Food and Drug Administration,

Heath Care Financing Administration, Health

Resources and Services Administration, Indian

Health Service, National Institutes of Health,

and Substance Abuse and Mental Health Serv-

ices Administration. i°4 Operating divisions have
limited civil rights enforcement responsibilities,

primarily consisting of reviewing appUcants'

99 Ibid.

100 Miyasato interview, p. 9; Golightly-Howell interview, p.

1; Geer interview, p. 2.

101 Morales interview, p. 2; Jean Simonitsch, regional attor-

ney, Region VII, OCR, HHS, telephone interview, Feb. 8,

1999, p. 6 (hereafter cited as Simonitsch interview).

'"2 Simonitsch interview, p. 3.

•03 Chretien interview, p. 4.

104 Operating divisions are discussed in greater detail in

chap. 5.
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statements of assurance that they will abide by

appHcable nondiscrimination laws and regula-

tions. 1°^ Staff in the operating divisions with

civil rights enforcement responsibilities are nei-

ther managed or guided by, nor do they report

to, OCR. The director of OCR does not gxoide ac-

tivities related to title VI, title IX, Hill-Burton,

or the nondiscrimination requirements in block

grant statutes and other external civil rights

enforcement efforts conducted by operating divi-

sion staff. ^°^ Fvirther, OCR does not have a for-

mal oversight and monitoring system to review,

evaluate, and direct the performance of operat-

ing divisions as it relates to civil rights compU-
ance activities. However, OCR does provide in-

formation and guidance to the operating divi-

sions 107

Workload and Staffing

"OCR's search for its voice has been made all the

harder as its 1980 staffing level of 550 FTE de-

clined to today's total of less that 220 FTE, a 60%
reduction in force. All of these reductions have

occurred as a result of attrition, an unplanned
shrinkage with uneven results for both Head-

quarters and each of the ten Regional Offices. . . .

Prior to [February 1998] only a small number of

new hires had been permitted in OCR and then

only in some field offices as a few FTEs were

transferred from Headquarters. "'"*

OCR's staff size has diminished considerably

over time, from 550 in 1980 to 225 in 1999. i09

OCR began implementing an "aggressive

streamUning plan" during fiscal year (FY) 1994,

which involved increasing the number of full-

time equivalent positions (FTEs) allocated to the

regions, reducing the number of headquarters

105 O'Brien and Mackey interview, p. 8 (statement of

Mackey). See also Ron Copeland, director, Office of Program
Operations, and Kathleen O'Brien, special assistant, OCR,
HHS, interview in Washington, DC, Nov. 13, 1998, p. 2

(statement of Copeland); Kathleen O'Brien, special assistant

to the director, OCR, HHS, interview in Washington, DC,
Nov. 13, 1998, p. 2 (hereafter cited as O'Brien interview).

See also PSPS interview, p. 7.

106 O'Brien interview, p. 1.

107 O'Brien and Mackey interview, p. 8 (statement of

O'Brien).

i°8 Garrison memo, p. 2.

109 HHS, OCR, "OCR Budget and FTE Usage History, FY
80-FY 99 est.," Oct. 5, 1998 (hereafter cited as OCR,
"Budget and FTE Usage History").

staff, and eHminating as many levels of man-
agement as possible in both the regions and the

headquarters offices. i^o OCR continues to reas-

sign positions to the regional offices and author-

ized its regional offices to hire additional nonsu-

pervisory equal opportunity speciaHsts during

FY 1994. At the end of FY 1998, there were 59

full-time staff members and one part-time staff

person in headquarters offices. Another 151 full-

time, 1 part-time, and 1 temporary full-time

staff persons were located in the regional offices

(see table 2.1).iii

It is unclear why certain divisions of OCR are

well-staffed compared with others. For example,

there are nine staff members on the PoHcy and
Special Projects Staff, yet Httle is done in the

area of poUcy development.^^ Similarly, eight

staff members in the Office of General Covmsel

are available to assist OCR, yet their role ap-

pears Umited only to responding to OCR re-

quests; their efforts are not proactive. ^^^ How-
ever, although outreach is an important part of

OCR's mission, ii"* there are only two staff mem-
bers in the Voluntary CompHance and Outreach
Division. With more staff, OCR could achieve its

mission and oversee the regions more effectively.

However, given its current staffing level, an vm-

even distribution of staff hinders OCR's efforts.

Thus, it is crucial that OCR find ways to use its

staff as effectively as possible.

According to the director of OMPE's Man-
agement, Information, and Analysis Division,

some regions have a heavier complaint workload

than others, and some regions have a heavier

pregrant workload than others, which accounts

for some of the differences in workload (see table

2.1).^^^ However, OCR noted that the production

and workload measurement system used by

OCR sets measures to assess investigators'

workload including all types of case activities

(complaints, postgrant reviews and investiga-

tions, pregrant reviews and monitoring activi-

ties) on an investigated complaint equivalency

basis. Thus using the OCR measurement sys-

110 USCCR, Federal Title VI Enforcement, pp. 222-23.

111 Perez letter, July 7, 1999, p. 4; see also OCR, "Position

Management Control."

112 See chap. 3.

113 OGC interview, p. 2.

114 HHS/OCR, "Strategic Plan, 1994," p. 5.

115 OMPE interview, p. 5 (statement of Melov).
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Table 2.1

Number of OCR Staff Members by Office and Regional Worldoad, 1998

Office/Division

Office of the Director

Policy and Special Projects Staff

Office of Management, Planning, and Evaluation

Quality Assurance and Internal Controls Division

Management Information and Analysis Division

Budget and Administrative Services Division

Office of Program Operations

Investigations Division

Voluntary Compliance and Outreach Division

Program Development and Training Division

General Counsel

Region I (Boston)

Region II (New Yorit)

Region III (Philadelphia)

Region IV (Atlanta)

Region V (Chicago)

Region VI (Dallas)

Region VII (Kansas City)

Region VIII (Denver)

Region IX (San Francisco)

Region X (Seattle)

Total

Regional

Full- Part-Time/ Regional complaint Regional

Time temporary workload workload workload

staff staff per EOS per EOS per EOS*

4 N/A N/A N/A

9 N/A N/A N/A
N/A N/A N/A

4 N/A N/A N/A

6 N/A N/A N/A
5 N/A N/A N/A
4 N/A N/A N/A
8 N/A N/A N/A
2 1 N/A N/A N/A
9 N/A N/A N/A
8 N/A N/A N/A
14 17.11 18.90 61.93

9 17.27 33.60 66.80

17 1 13.34 12.86 40.33

21 15.86 21.79 94.57

19 17.61) 23.54 82.92

22 30.14 23.59 121.09

13 1 17.61 26.55 80.12

11 16.47 20.77 52.62

14 26.14 46.88 119.36

11 14.66 25.80 67.80

210 3 18.75 24.55 81.72

* Total caseload without weighting

Sources: U.S. Departments of Health and Human Sen/ices, Office for Civil Rights, "Position Management Control System,

09/13/98 thru 09/26/98," Oct. 10, 1998, and Thomas E. Perez, director, Office for Civil Rights, U.S. Department of Health and

Human Services, letter to Frederick D. Isler, assistant staff director for Civil Rights Evaluation, U.S. Commission on Civil Rights,

July 7, 1999 (re: health care report), addendum, p. 5.

tern, each investigator handled the equivalent of

approximately 19 investigated complaints.

Based on a simple covmt of cases, each equal op-

portunity speciahst had an average workload of

82 cases of all t3T)es, including 25 complaints.

None of these figures include outreach initia-

tives. ^^^

The regional offices have Hmited staffing and
resources.ii^ The number of staff persons in each

regional office differs greatly—^from 9 staff

"fi Perez letter, July 7, 1999, addendum, p. 4; see also

OMPE interview, p. 5.

117 OCR Region II EOS interview, p. 7; Chretien interview,

p. 13; OCR Region VIII EOS interview, p. 10; Golightly-

Howell interview, p. 10; Chang interview, p. 13; Pollack

interview, p. 10; OCR Region IX EOS interview, p. 7; Free-

man interview, p. 11; John Halverson, regional manager,

Region VII, OCR, HHS, telephone interview, Feb. 12, 1999,

p. 9 (hereafter cited as Halverson interview).

members (in Region II) to 22 staff members (in

Region VI). Differences in the number of staff

within the regional offices are due primarily to

attrition. ^18 As a result of uneven staffing, the

average workload per staff is uneven in the re-

gions. Data for FY 1998 indicate that Regions II

and IX, among those with the fewest employees,

had the highest total complaint workload per

equal opportunity speciahst (EOS), at 33.62

complaints and 46.88 complaints per EOS, re-

spectively. ^^^ Regions I and III had the fewest

complaints per EOS—18.90 and 12.86, respec-

tively. The two regions with the highest nvunber

of employees. Regions IV and VI, had complaint

118 Garrison and Guerrero interview, p. 2 (statement of Gar-

rison).

119 Perez letter, July 7, 1999, addendum, p. 5.
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workloads similar to the national average of

24.55 complaints per EOS. Region IV had 21.8

complaints per EOS; Region VI had 23.60 com-

plaints per EOS.120

All but two regions experienced sHght de-

clines in the number of equal opportunity spe-

ciaUsts between FY 1997 and FY 1998, while

only half of the regions experienced an increase

in "investigated complaint equivalent workload"

(total workload) per EOS.^^i Overall, on a na-

tional basis, there was a 4 percent decHne in in-

vestigated complaint equivalent workload per

EOS.122 However, Region III staff noted that al-

though the complaint workload has decreased,

the nature of the complaints has become more
complex, thus requiring more investigation

time. ^23 Similarly, the Region IX manager stated

that although the number of employees has de-

creased, the workload has remained the same.^24

He stated that his office is more efficient than it

used to be, but not efficient enough to cover

every issue. Because of their heavy complaint

workload, Region IX staff do not have the re-

sources to conduct other enforcement activities,

such as researching civil rights issues, ^^s

To carry out a vigorous civil rights program
that includes comprehensive onsite compUance
reviews and increased outreach, education, and
technical assistance (to potential appHcants,

beneficiaries, participants, recipients, and pro-

gram administrators) additional staff and re-

sovirces obviously are needed both at headquar-

ters and in the regions. Further, additional staff

are needed for developing appropriate poHcy

gviidance and training for civil rights staff and
program administrators. Although several re-

gional staff members have stressed the need for

additional staff, ^26 OCR did not provide suffi-

120 Ibid.

121 Ibid.

122 Ibid. In July 1999, OCR indicated that through May 31,

1999, complaints had been received at a rate that is 32 per-

cent higher than through the same time the previous year.

Ibid., pp. 5-6.

123 Jane Rogers, Kathleen Femple, and Laureen Shembry,

equal opportunity specialists, Region III, OCR, HHS, tele-

phone interview, Feb. 24, 1999, p. 7 (hereafter cited as OCR
Region III EOS interview).

i2'> Pollack interview, p. 8.

125 Ibid.

126 OCR Region III EOS interview, p. 7; Chang interview, p.

13; Pollack interview, p. 10; Halverson interview, p. 9; Chre-

cient evidence to the Commission that it had re-

quested more staff, or that it had conducted a

detailed analysis of the need for additional re-

sources. Although OCR maintains that it has

experienced a devastating decline in the number
of employees, ^27 {^ j^^s failed to appropriately

account for the effect the dechne in employees

has had on the operations of OCR. OCR dis-

cusses attempts to reahgn its staff in the region

by shifting vacancies from headquarters to re-

gional offices;^28 however, OCR failed to provide

documentation of the need to hire more staff.

Lacking a detailed analysis of the repercussions

of an inadequate staff, OCR will find it difficult

to convince Congress that additional staff are

needed. In fact, the data provided to the Com-
mission indicated that workloads have decreased

in some regional offices, suggesting that addi-

tional staff are not necessarily needed in the re-

gions. ^29 Given the uncertainty that OCR wiU
receive a funding increase, the Commission has

identified several areas where OCR needs to

make better use of the resources it has by ap-

propriating them more efficiently.

Past Performance and Recent
Initiatives on Civil Riglits Enforcement

OCR's History and Past Performance

The U.S. Department of Health, Education

and Welfare (HEW) was created by Reorganiza-

tion Plan No. 1, which President Dwight D. Eis-

enhower transmitted to the Congress on March
12, 1953.130 In 1979 the Department of Educa-

tion Organization Act^^i reorganized the De-

partment of Health, Education and Welfare into

two separate Federal agencies, the Department
of Education and the Department of Health and
Human Services (HHS). The Office for Civil

Rights (OCR) at HHS became responsible for

enforcing the civil rights statutes that prohibit

tien interview, p. 13; OCR Region VIII EOS interview, p. 10;

OCR Region IX EOS interview, p. 7; Roosevelt Freeman,

regional civil rights attorney, Region IV, Office of General

Counsel, HHS, telephone interview, Feb. 10, 1999, p. 11

(hereafter cited as Freeman interview).

'27 Garrison and Guerrero interview, p. 1.

128 Ibid., p. 2.

129 OCR, "1998 Mid-Year Workload," p. 2.

130 Reorganization Plan No. 1 of 1953, Apr. 1, 1953, chap. 14,

67 Stat. 18 (codified at 42 U.S.C. § 3501 (1994)).

131 Pub. L. No. 96-88, 93 Stat. 669 (codified as amended at

20 U.S.C. §§ 3401-3510 (1994 & Supp. Ill 1997)).
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discrimination by providers of health care and
social services. 132

Following the spUt, HHS/OCR's civil rights

enforcement efforts were largely ineffective. ^^a

OCR rehed heavily on poUcies developed by the

former HEW. There was almost no poUcy devel-

opment by HHS after 1981.134 in addition, the

number of compHance reviews that OCR con-

ducted fell considerably after 1984.135 Overall,

the extent and quality of civil rights enforcement

activity suffered so significantly during this pe-

riod, that the Secretary charged an intrade-

partmental team to review civil rights imple-

mentation.136 The HHS Civil Rights Review
Team found that, because the focus of HEW's
office for civil rights had been on education, the

HHS OCR was "lacking health and human serv-

ice civil rights poUcies, precedents, standards

and procedures by which it could operate effec-

tively." i37 In addition, the team's 1993 report

identified several areas of deficiency, including:

The mission of OCR was not well defined.

Complaint handhng varied depending on
who investigated the complaint.

Staff were inadequately trained.

Regions often did not share information on
complaint processing.

Complaints were closed prematurely.

Monitoring of corrective action agreements

was uneven.

The headquarters office did not effectively

provide direction to the regional offices. i38

To remedy these problems, the civil rights re-

view team recommended that: (1) OCR clarify its

mission and develop a strategic plan, (2) OCR
reform the complaint process and develop consis-

tent criteria for determining civil rights compH-
ance, (3) OCR, operating divisions, and States

more effectively share civil rights responsibiU-

132 USCCR, Funding Federal Civil Rights Enforcement, p. 14.

133 See ibid., chap. 5. See also chap. 1, for a history of

HHS/OCR's ineffective civil rights enforcement record.

134 See ibid., pp. 224-25. See also chap. 3.

135 USCCR, Federal Title VI Enforcement, p. 227.

136 Ibid., p. 224.

137 HHS, Report of the HHS Civil Rights Review Team, Sep-

tember 1993, p. 1 (hereafter cited as HHS, Civil Rights Re-

view Team Report).

138 Ibid., pp. 6-10.

ties, and (4) OCR implement more outreach ac-

tivities. i39

A 1992 HHS Office of Inspector General

(OIG) review of OCR's Hill-Bvirton program
found additional deficiencies in OCR's approach

to civil rights enforcement. For example, the

OIG found that OCR had hmited authority to

enforce the Hill-Burton regulations and no for-

mal or uniform procedvires were in place to fol-

low-up on corrective action agreements and en-

sure that facilities were in compUance.i^o The
OIG recommended that OCR develop a system to

monitor compHance agreements, conduct iinan-

nounced visits to HiU-Burton faciHties to review

their compHance with the law, and determine

whether regional guides and methodologies

could be shared by all regional offices. In addi-

tion, the OIG recommended that OCR seek leg-

islative authority that would allow it take ad-

ministrative action against faciHties that fail to

comply with the HiU-Burton Act.i^i Little action

has been taken to address the OIG's recommen-
dations. For example, not aU regions conduct

unannounced visits, and no action has been
taken to increase OCR's authority to enforce the

HUl-Burton regulations. i'i2

Although OCR has not addressed the OIG's

concerns, it has implemented some of the rec-

ommendations of the Civil Rights Review Team.
OCR prepared a strategic plan in 1994, and has
attempted to streamHne its complaint intake

process by determining up front which com-
plaints should receive the highest priority. 1^3 In

addition, OCR has striven to create partnerships

with States and OPDIVS and has focused on
technical assistance and outreach activities to

both partners and the recipients of health care

services. 144 However, these activities have not

resolved completely the problems that OCR
faced in the 1980s. In addition, training remains
insufficient for aU OCR staff; and compHance

139 Ibid., p. 12.

140 HHS, Office of Inspector General, Office for Civil Rights'

Oversight of the Hill-Burton Program, OEI-05-90-00261,
August 1992, pp. 6-7 (hereafter cited as OIG, OCR's Over-

sight of Hill-Burton).

141 Ibid., pp. 8-9.

142 Kyle-Holmes interview, p. 6.

143 See "Strategic Plans," below for information on the OCR
strategic plan; see chap. 4, for a discussion of complaint in-

take procedures.

144 See HHS/OCR "Strategic Plan, 1994."
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reviews, complaint intake, investigations, and
monitoring of corrective action agreements are

conducted in different manners, depending on

the issues involved and the resources available,

thus resulting in an uneven appHcation of civil

rights requirements. For example, different

types of data are collected, monitoring lasts for

varying amounts of time, and different ap-

proaches are taken for outreach, education, and
technical assistance. ^'^^

In a 1996 report on Federal title VI enforce-

ment, the U.S. Commission on Civil Rights

found that HHS still had not published title VI

guidelines and had issued few pohcy directives.

In addition, the Commission noted that OCR
continued to lack a comprehensive preaward re-

view process, conducted few postaward desk

audit reviews and comprehensive onsite comph-

ance reviews, had an increasing complaint

backlog, and lacked a comprehensive system for

monitoring corrective action commitments. '^^

Further, the Commission recommended that

OCR improve its technical assistance and out-

reach efforts, improve its oversight of operating

divisions and State-administered grant pro-

grams, improve its data collection and analysis

systems, and provide regidar staff training.*^''

Cvirrently, OCR conducts preaward reviews only

of faciUties applying to the medicare programs,

and its compHance review activities are lim-

ited.148 HHS/OCR have ignored the Commis-
sion's recommendations and continues to operate

an ineffective and extremely weak civil rights

enforcement program.

Recent Initiatives

In 1994 OCR developed a strategic plan for

civil rights enforcement throughout the Depart-

ment, i'*^ This plan remains in effect today. The
FY 1999 Annual Performance Plan, developed in

accordance with the Government Performance

and Results Act (GPRA),i50 flows directly from

"5 See generally interviews with EOS in all regions. See also

chap. 4.

"6 USCCR, Federal Title VI Enforcement, pp. 240-45.

"7 Ibid., pp. 238, 246-48.

1^8 See chap. 4.

»« HHS/OCR "Strategic Plan, 1994."

J60 Pub. L. 103-62, 197 Stat. 285 (codified at 5 U.S.C. § 306,

31 U.S.C. §§ 1115-1119 (1994)).

the strategic plan.^^i Annual operating plans

(AOPs) combine the goals stated in the strategic

plan, obhgations vmder the GPRA Annual Per-

formance Plan, and other initiatives. 1^2 jn addi-

tion, HHS (and all agencies with civil rights en-

forcement responsibilities) are reqviired to sub-

mit an annual implementation plan for title VI

to the Department of Justice. ^^^ These plans are

interrelated. 154 Yet they also appear to be dupU-

cative of each other.

Strategic Plans

OCR Strategic Plan

The OCR strategic plan was developed in

1994 and has not been reissued since then.^^s

The plan identifies OCR's goals for civil rights

enforcement throughout the Department. ^^^ Ac-

cording to OCR staff, the strategic plan was de-

veloped over a 1-year period, beginning in

1994.15' OCR staff in the regions provided input

into the plan.^^s Each regional office held con-

sumer outreach and customer meetings in Feb-

ruary and March 1994. The regional offices pro-

vided headquarters OCR with svmimaries of

those meetings.159 In addition, two regional

managers were on the steering committee that

developed the strategic plan. Other regional

managers and supervisors provided input, and

151 HHS, OCR, "GPRA Annual Performance Plan—FY 1999,"

(hereafter cited as HHS/OCR, "FY 1999 GPRA Plan"), p. 1.

152 Ronald G. Copeland, associate deputy director, Office of

Program Operations, OCR, HHS, memorandum to regional

managers, OCR, Regions I-X (re: FY 1998 Annual Operat-

ing Plan), pp. 1-2 (hereafter cited as OCR. FY 1998 AOP
guidance).

153 USCCR, Federal Title VI Enforcement, pp. 181-84. See

also OPO interview, pp. 58-60 (statements ofMackey).

154 Garrison and Guerrero interview, p. 2 (statement of Gar-

rison); Gushing interview, p. 3.

155 O'Brien and Mackey interview, p. 9 (statement of

O'Brien). The GPRA requires that strategic plans "be up-

dated and revised at least every three years." 5 U.S.C. § 306

(b) (1994). According to OCR, its strategic plan is being up-

dated and has an expected completion date of August 1999.

Perez letter, July 7, 1999, addendum, p. 3.

156 HHS/OCR "Strategic Plan, 1994."

157 OMPE interview, p. 2.

158 Carter interview, p. 2; Halverson interview, p. 4.

159 OMPE interview, pp. 2-3 (statement of Melov). During

the customer outreach meetings, OCR customers provided

input on issues with which OCR should be concerned. These

issues were presented to the strategic plan steering commit-

tee and were used to develop the strategic plan. OPO inter-

view, p. 56.
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regional staff commented on the plan through

the union. Operating divisions also participated

in the planning process. ^6° OCR also worked
with representatives from the OPDIVS to re-

ceive input. 1^^ The Secretary of Health and Hu-
man Services approved the plan on January 20,

1995.162

The strategic plan includes an analysis of the

challenges facing OCR in achieving its mission,

including the country's increasing diversity and
the current cUmate of fiscal retrenchment, ^^a jt

emphasizes the need for civil rights enforcement

to "be an integral part of the deUberations on
issues as diverse as health care reform, welfare

reform, long-term care, adoption and child wel-

fare, immigration, jobs, preventive health initia-

tives, and the location and integration of serv-

ices."i64 The plan also lists eight "action princi-

ples" to guide OCR's implementation of the stra-

tegic plan, which, according to the plan, must be

done continuously in order to implement the

plan effectively: 165

• Seeking pubHc input on the highest priority

civil rights issues.

• Putting customers first by keeping them in-

formed.

• Commiuiicating effectively with the pubUc,

including persons with limited Enghsh profi-

ciency.

• Rearranging and reinvigorating the compU-
ance process to make it more efficient.

• Developing partnerships with other HHS
offices.

• Selecting and developing employees "who
share OCR's vision and will carry out its

mission."

• Creating an organization that supports and
encourages employee training and develop-

ment.
• Empowering employees, i^e

OCR staff think progress has been made on the

eight action principles. The Region HI manager

160 OMPE interview, pp. 2-3 (statement of Melov).

161 HHS/OCR "Strategic Plan, 1994," p. 3.

1G2 USCCR, Federal Title VI Enforcement, p. 236.

1G3 HHS/OCR, "Strategic Plan, 1994," pp. 1-2.

164 Ibid., p. 2.

165 Ibid., p. 4.

166 Ibid.

stated that the action principles gave OCR more
direction than it has had in a long time.i67 The
regional manager in Region IV stated that OCR
puts customers first through its outreach activi-

ties, i^s The Region III manager said that com-

plainants are their customers, and the investiga-

tors know that they have to stay in touch with

the complainants. 169 Both managers said that

OCR seeks pubUc input through outreach. i''"

Further, staff members in the regions stated

that they effectively communicated with the

pubhc and that many of their efforts were fo-

cused on limited Enghsh proficiency. I'^i

With regard to making the comphance proc-

ess more efficient, the Region III manager stated

that this has been accomphshed in a variety of

ways. For example, he stated that approximately

4 years ago OCR initiated a series of pilot pro-

grams in which the regions tried different ap-

proaches to doing investigations. Further, intake

has been changed to a process in which com-

plaints are prioritized. In addition, OCR has

moved more in the direction of using alternative

dispute resolution. i''2 However, OCR has failed

to sufficiently address the final two action prin-

ciples, which focus on selecting employees who
share OCR's vision and creating an organization

that supports and encourages employee training

and development. There have been very few new
hires and very httle training, i'^ Without addi-

tional staff and training for all staff, OCR cannot

accomphsh this part of its strategic plan, which
is integral to strengthening its civil rights en-

forcement efforts.

OCR has also had mixed success in accom-

phshing the three long-range goals identified in

the strategic plan: (1) provide leadership in the

creation and evolution of a departmentwide civil

rights program, (2) increase access to and par-

ticipation in HHS programs through the preven-

167 Gushing interview, p. 3.

168 Chretien interview, p. 6.

169 Cushing interview, p. 4.

1™ Chretien interview, p. 6; Cushing interview, p. 4.

171 Cushing interview, pp. 3-4. See Chretien interview, p. 6;

OCR Region X EOS interview, p. 3; George Bennett, Sandra
Brumly, and Delores Wilson, equal opportunity specialists,

Region VI, OCR, HHS, telephone interview, Feb. 2, 1999, p.

1 (hereafter cited as OCR Region VI EOS interview).

172 Cushing interview, p. 4.

173 Ibid. See "Workload and Staffing," above, and "Staff

Training," below.
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tion or elimination of unlawful discriminatory

barriers and practices, and (3) redevelop the in-

frastructure of OCR to facilitate execution of the

HHS civil rights mission. i^^ j^ appears that the

most significant progress has been made in

working with operating divisions on various ini-

tiatives. ^^^ OCR, however, has failed to make
itself a well-known force in the agency, and, as

such, has not provided leadership in the creation

and evolution of a departmentwide civil rights

program. 1''^ OCR remains isolated from the rest

of the agency and, although it participates in

several agencywide initiatives, it appears to play

more of a reactive than proactive role in civil

rights issues facing the agency.

To achieve its goal of increasing access to and
participation in HHS programs, OCR identified

title VI of the Civil Rights Act of 1964 and sec-

tion 504 of the Rehabilitation Act of 1973 as

"departmental priority civil rights areas." How-
ever, OCR is primarily focusing only on dis-

crimination against minorities in access to

health care programs relating to persons of lim-

ited EngUsh proficiency and discrimination

against persons with HIV/AIDS.^'''' In focusing

on these issues, the strategic plan stated that

OCR will conduct compUance reviews of man-
aged care organizations, develop guidelines on
standards for the provision of interpreter and
translation services, issue updated title VI
gmdelines for hospitals and nursing homes and
section 504 guidelines for nursing homes, inves-

tigate medical redlining practices, work with the

Office of Women's Health and the Office of Mi-

nority Health to evaluate access to clinical pre-

ventive services for minority women, and evalu-

ate access to renal dialysis services for persons

who are HIV positive.^''* Unfortunately, OCR has
not completely realized this goal.

"4 HHS/OCR, "Strategic Plan, 1994," p. 6.

"5 See OCR interview, Jvdy 29, 1998, p. 3 (statements of

Copeland); O'Brien and Mackey interview, pp. 8-9

(statements of Mackey and O'Brien). Several regional staff

also discuss joint programs with the OPDIVS. OCR Region
IV EOS interview, p. 3; OCR Region VI EOS interview, p. 3;

OCR Region VIII EOS interview, p. 8; OCR Region I EOS
interview, p. 6.

J™ Gordon Bonnyman, managing attorney, Tennessee Jus-

tice Center, Nashville, TN, telephone interview, Feb. 4,

1999, p. 6.

1" HHS/OCR, "Strategic Plan, 1994," p. 11.

"8 Ibid., p. 12.

To enhance operational efficiency, OCR
planned to reduce case backlogs, develop teams
for priority areas, redraft the Investigative Pro-

cedures Manual, streamline reporting for the

annual operating plan, and focus resources on
high-priority issues.^'^^ OCR has made some pro-

gress toward this goal. It has issued a new com-

pUance review manual and has developed a pri-

ority system for handling complaints. However,
poUcy development remains weak.^^o Under the

second goal, the strategic plan also calls for

working with recipient State agencies to initiate

pilot projects, working with operating division

and staff division representatives and their cus-

tomers to monitor remedial plans and to prepare

"methods for compUance," developing technical

assistance programs to train State and local

staff, and pubUshing model "methods of admini-

stration."i8i OCR's associate deputy director for

the Office for Program Operations stated that

OCR has been working more closely with the

operating divisions, a goal identified in the 1994

Strategic Plan.i82 Although OCR staff have
worked on projects with the OPDIVS, their par-

ticipation remains uneven across the regions. ^^^

Further, regions have done Uttle work with the

States in regards to methods of administration. ^84

The final goal identified by the strategic plan

involves redeveloping the infrastructure of OCR.
To achieve this goal, OCR planned to train its

staff to ensure that they have the skills they

need and to develop sources for outside consult-

ants. In addition, OCR planned to "develop a

culture that promotes the exercise of leadership

at aU levels of the organization and rewards

conduct consistent with OCR's values." ^^5 This

appears to have been a low priority, as Uttle pro-

gress on this goal has been made. Staff receive

minimal training aside from on-the-job training,

and formal training plans have not been devel-

oped. ^^6

1™ Ibid., pp. 14-15.

180 See chaps. 3 and 4.

181 HHS/OCR, "Strategic Plan, 1994," pp. 15-16.

182 OCR interview, July 29, 1998, p. 3 (statements of

Copeland).

183 See chap. 5.

184 See chap. 4.

185 HHS/OCR, "Strategic Plan, 1994," pp. 18-19.

186 See "Staff Training," below.
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HHS Strategic Plan

OCR staff stated they did not know if the

HHS departmental strategic plan included civil

rights goals. ^87 They also noted that the OCR
plan was developed before the Department's

plan was developed and that the OCR plan is

"probably" incorporated into the Department's

plan by reference. i** The strategic plan for the

Department is separate from OCR's strategic

plan, and was issued in 1997. Although the HHS
plan does not specifically identify civil rights as

one of its primary goals, one of the six goals es-

tabhshed by the plan is to "[i]mprove access to

health services and ensure the integrity of the

nation's health entitlement and safety net pro-

grams." ^^^

However, the HHS strategic plan fails to ftdly

address gender, racial, and ethnic differences in

access to health care services, health care fi-

nancing, and health research. OCR is specifically

mentioned in the context of adoption and foster

care, health services for the elderly, community-

based and home health care, and medicaid and
medicare. However, OCR's enforcement activi-

ties and its role in initiatives to eliminate dis-

parities in health status are not clearly defined.

In addition, the HHS strategic plan provides lit-

tle insight as to how the goal of improving access

to health care, as well as the other goals, will be

accomphshed.

Overall, the HHS strategic plan is inade-

quate. Further, civU rights enforcement at HHS
lacks effective leadership and direction. The
HHS strategic plan demonstrates that civil

rights is neither a top priority nor an integral

part of HHS' primary strategic planning.

Government Performance and Results Act
Annual Performance Plans

HHS foUows a decentrahzed approach for im-

plementing the Government Performance and
Results Act. 190 Thus, OPDIVS and individual

18' Garrison and Guerrero interview, p. 3 (statement of Gar-

rison).

188 Ibid, (statements of Guerrero and Garrison).

189 HHS, "Strategic Plan, 1997" accessed at <http://aspe.os.

dhhs.gov/ hhsplan/intro.htm> p. 3 (hereafter cited as HHS,
"Strategic Plan, 1997").

I'*' The GPRA requires Federal agencies to develop a strate-

gic plan and annual performance plans that include the

following items: a mission statement, general goals and
objectives, a description of how to accomplish the goals and

programs "have significant responsibihty for

transitioning HHS to full compUance with
GPRA."i9i As such, OPDIVS and other offices,

such as OCR, have individual GPRA perform-

ance plans. The departmental GPRA perform-

ance plan is stated in terms of performance

measures and hnks to the budget. Civil rights

goals are not included as part of the departmen-

tal plan. 192 GeneraUy, OCR's FY 1999 GPRA
Annual Performance Plan meets the reqviire-

ments of the GPRA. The FY 1999 Annual Per-

formance Plan flows fi:om OCR's strategic plan;

the five performance objectives in the GPRA an-

nual performance plan are directly related to the

strategic plan's goals and objectives.^^^ The
GPRA annual performance plan addresses re-

ducing discrimination in high-incidence and
high-priority areas, using partnerships to assist

OCR in carrying out its mission, and enhancing
OCR's operational efficiency. 1^4 The performance

objectives identified in OCR's GPRA plan in-

clude the high-priority issues identified dviring

the strategic planning process: adoption and fos-

ter care, managed care, services for limited-

Enghsh-proficient persons, and welfare re-

form.^^^ In addition, the fifth performance objec-

tive deals with increasing operational efficiency

by focusing resources on high-priority areas. ^^s

The performance objectives are:

objectives, an explanation of how performance goals are

related to the strategic plan, a discussion of external factors

that could afiect the achievement of the goals and objectives,

and a description of how program evaluations are to be used
in establishing or revising the goals and objectives. 5 U.S.C.

§ 306 (1994).

191 HHS, OfBce of Finance, "GPRA Overview," accessed at

<http://www.hhs.gov/progorg/fin/overview.html>.

192 HHS, 1996-2000 CFO 5 Year Plan," accessed at

<http://www.hhs.gov/progorg/fin/intro.html>.

193 HHS/OCR, "FY 1999 GPRA Plan," p. 1. OCR's 1994 Stra-

tegic Plan included three goals: (1) taking the lead in creat-

ing a departmentwide civil rights program, (2) increasing

access to and participation in HHS programs, and (3) rede-

veloping OCR's infirastructure. Ibid.

194 Ibid.

196 Ibid. The four high priority areas were identified during

OCR's strategic planning process through public forums
with advocacy and other community-based organizations,

and ongoing OCR compliance activities that identified key
issues where OCR should focus its resources. Ibid. See also

OCR interview, July 29, 1998, p. 4 (statement of Malester).

196 HHS/OCR, "FY 1999 GPRA Plan," p. 1.
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• Increase the number of HHS adoption/foster

care service providers who provide nondis-

criminatory placements for children.

• Increase access for minorities and persons

with disabihties to nondiscriminatory serv-

ices in managed care plan settings.

• Increase access to HHS services for limited-

Enghsh-proficient persons.

• Increase the number of State and local wel-

fare agencies and service providers adminis-

tering Temporary Assistance to Needy
Famihes (TANF) programs that are in com-

phance with title VI, section 504, and the

ADA.
• Increase the percentage of resources focused

on high-priority issues. ^^^

To implement the four high-priority areas in

the GPRA plan, OCR plans to bmld on joint ini-

tiatives with OPDIVS, as they implement new
initiatives and improve ongoing programs. ^^^

Through consultations, technical assistance, and
other outreach activities, OCR plans to educate

State and local agencies, service providers, and
advocacy and other community-based organiza-

tions to ensiire that civil rights requirements are

being enforced. ^^^

Dviring FY 1998, OCR planned to focus its

comphance review and outreach and education

activities on the performance objectives' fovir

high-priority areas. During FY 1999, OCR will

use both outputs and outcomes to measure per-

formance. During the fiscal year, OCR plans to

develop performance measures relative to com-

phance, as well as develop a system for collecting

data before and after comphance reviews and
complaint investigations over a 2- to 3-year pe-

riod to show the effect on beneficiaries of actions

taken by HHS service providers as a result of

OCR's initiatives.200 With respect to performance

measures for the four priority areas (adoption

and foster care, managed care, services for lim-

ited-Enghsh-proficient persons, and welfare re-

form), OCR will use the following output meas-

ures: increased nvimber of reviews conducted,

increased number of corrective actions and no

violation findings from review and complaint

investigation activities, increased number of

consultations/technical assistance provided, in-

creased number of partnerships estabhshed, and
increased nxunber of outreach activities con-

ducted.201

With respect to outcome-oriented measvires

for collecting complaints data, OCR plans to col-

lect data regarding access to services received

prior to the initiation of a review (or dioring the

review/investigation if preexisting data are un-

available) and after the review. The collection of

"pre-OCR and post-OCR involvement data" is

the means by which the office will vaHdate if the

work being done provides the expected effect on
the beneficiaries. The period for which OCR will

reqviire a provider to submit data will depend on
the size of the facihty and/or the tjrpes and num-
ber of services for which the facihty will be col-

lecting data.202 For example, to determine if

OCR's work has achieved the desired result,

OCR will require recipients that have been in-

vestigated to submit data after they have been
reviewed.203 This information will be entered

into the Case Activity Tracking System
(CATS). 20'* Once this data collection process has

been fiolly implemented, OCR plans to aggregate

data and estabhsh goals for its activities, such as

managed caire, limited Enghsh proficiency, adop-

tion, and title VI activities.205

However, OCR appears confused about the

purpose of the GPRA. In a recent letter to a hos-

pital that OCR had investigated, OCR identified

the postreview data that the recipient wovdd
need to submit to OCR by July 31, 1999.206 OCR
cites the GPRA as its authority for collecting the

data.207 However, the title VI regulations are the

appropriate authority for data collection. In fact,

the Region IX manager stated that the GPRA
does not give agencies the authority to require

data from recipients, nor did it intend for agen-

197 Ibid., pp. 5-8.

198 Ibid., p. 1.

199 Ibid.

200 Ibid., p. 2.

201 Ibid.

202 Ibid. See also OMPE interview, p. 6 (statement of Melov).

203 OMPE interview, p. 7 (statement of Melov).

204 OCR, CATS Procedures Manual, chap. VII.

205 OMPE interview, p. 7 (statement of Melov).

206 Ralph D. Rouse, Jr., regional manager, OCR, HHS, letter

to Don Bowen, superintendent, Griffin Memorial Hospital,

Norman, OK (ref: 06987038), pp. 3-4 (hereafter cited as

Rouse letter, 1998).

207 Rouse letter, 1998, p. 3.
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cies to use it as an authority to collect data.^os

Further, in 1998 OCR acknowledged its diffi-

culty in implementing the GPRA. According to a

memorandum from the acting director of OCR at

that time:

There are a number of definitional and data problems

that have arisen with our GPRA. implementation. We
have discovered that some Regional Offices have not

begun to collect the data because of continuing confu-

sion about the process. We have also found a number
of the states with which we do not yet have a common
understanding on the data to be collected. There is

also more work to be done with some OPDIV partners

to reach agreement on the data we seek.^o^

Although OCR stated at that time that it was
working on resolving the problems related to

GPRA data collection.^io it appears that confu-

sion concerning GPRA requirements persists.

Annual Operating Plans

Headquarters initiatives are specified in the

annual operating plan.^n A careful process of

planning is coordinated with the regional offices.

OCR regional managers present plans to head-

quarters OCR which has the opportvmity to

comment on them.212 Annual operating plans

and the strategic plan required under the Gov-

ernment Performance and Resvdts Act are tied

together.213

Headquarters OCR provides guidance to the

regions for developing their annual operating

plans.214 OPO staff noted that the AOP gmdance
is essentially for activities other than com-

plaints. The guidance contains the national pri-

orities that the director has decided are impor-

tant. Regional offices can select the issues they

want to address in fashioning their compliance

review and outreach plans for the upcoming
year.215 However, regional staff are required to

do reviews in certain areas. For example, in the

208 Pollack interview, p. 10.

209 Garrison memo, p. 5.

210 Ibid.

211 Garrison and Guerrero interview, p. 2 (statement of Gar-

rison).

212 Ibid.

213 Ibid.

2i'» Carter interview, p. 2.

215 OPO interview, p. 30.

year that the Multiethnic Placement Act2i6 was
enacted and effective, headquarters mandated
that the regional offices conduct compHance re-

views in their States to ascertain compliance

with that law. Other issue areas, such as man-
aged care and redlining, have been included on
the hst of priorities.21'' However, OPO staff noted

that if such issues were not relevant in certain

regions, or if other more important or new issues

arise regions are free to look at other issues.

OPO staff noted that the regions use several

methods to determine the issue areas that they

will address.218

For FY 1998, headquarters identffied nine

programmatic priorities to be included in the

regions' annual operating plans:

Adoption and foster care.

Limited English proficiency.

Managed care.

Temporary assistance to needy families.

Hospital services.

Other health care and social services deliv-

ery systems.

• Presidential/Secretarial initiatives on race.

• Departmental initiative on adult immuniza-
tion and vaccine safety.

• Title IV/title IX appHed to federally con-

ducted programs.219

The first four priorities are identified in the an-

nual GPRA Performance Plan and the strategic

plan. The remaining priorities stem from the

strategic plan and Presidential and Secretarial

initiatives.220 In developing their AOPs, the re-

gions are encouraged to include regional priori-

ties as well. Regional priorities are developed

from outreach activities, complaints, investiga-

tions, media reports, and various other sources

of information.221

However, the annual operating plans are un-

wieldy compendiums of reporting forms that

specify investigation, review, and outreach proj-

216 Pub. L. No. 103-382, 108 Stat. 3518 (codified in scattered

sections of 7, 8, 15, 20, 25, 29, and 42 U.S.C. (1994 & Supp.

Ill 1997)).

217 Ibid.

218 Ibid.

219 OCR, FY 1998 AOP guidance, p. 1.

220 Ibid., p. 2.

221 Carter interview, p. 3.
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ects. For example, the plans for Region I com-

prise over 100 pages of reporting forms.222 Al-

though it appears as if great effort is put into

creating these reports, Httle information is pro-

vided as to why certain issues or locations were

targeted for outreach or investigation, other

than a general reference to the director's or Sec-

retary's priorities.

In the annual operating plans, OCR does not

address crucial issues such as quaUty of care; the

effect of structural changes (such as changes in

medicare and HMOs); and racial, ethnic, and
gender disparities in medical procedures. Many
of the investigation, review, and outreach efforts

identified in the FY 1998 Annual Operating

Plans focus on Umited EngUsh proficiency (LEP),

the Americans with Disabihties Act, and section

504 of the RehabOitation Act.223 in addition,

while many of the projects look at whether there

are disproportional services to minorities based

on statistical analyses, it is not clear if OCR per-

forms an indepth analysis of the quaUty of care

given to minorities (including types of medical

procedures, attention and attitudes of facHity

staff, and physical environment) to determine if

it is equivalent to the care given to nonminori-

ties.

For example, the FY 1998 Annual Operating

Plan for Region IV includes 23 projects covering

the following areas: Temporary Assistance for

Needy FamiUes, managed care, Hill-Burton is-

sues related to the provision of hospital services,

adoption and foster care, and hmited EngHsh
proficiency. In addition, the region planned ac-

tivities related to the Secretarial Initiative on

Adult Immunization and Vaccine Safety, a re-

view of the Children's Health Insurance Pro-

grams, title VI training for State agencies, and
recruitment of student interns for the histori-

cally black colleges and universities initiative.224

Several of the projects appear to be identical. For

example, the Hill-Burton reviews are described

as follows:

ISSUES: Whether or not the recipient has developed

and implemented pohcies and procedures to ensure

that persons residing in its service [area] are not de-

nied treatment, service and/or admission to its facility

on the basis of race.

REASON FOR SELECTION OF TfflS FACILITY:
Information in the CSAR [Community Service Assur-

ance Report] and/or the Title VI Survey Results indi-

cate that in its service to the Black population, this

facihty has a disproportion between Inpatient Data
and Census Data. Based on this information, OCR
will seek to determine whether or not a comphance
problem exists.225

Such standard statements with httle description

fail to provide sufficient detail as to how the re-

gional staff will conduct these reviews. There is

httle description of expectations, methodologies,

and planned outcomes of the projects in most of

the annual operating plans. For instance, for

several of its projects, the operating plan for Re-

gion III states that it wiU examine the issue of

"[w]hether persons are denied or receive less

than equal services on the basis of their race and
national origin."226 However, the plan provides

no details of how this wiU be accomphshed.227

Similarly, Region V planned a special outreach

project on nursing homes that involved the fol-

lowing steps: (1) draft request for legal guidance,

(2) identify homes, (3) contact homes after re-

ceipt of guidance.228 The plan provides this brief

description: "Obtain decision as to whether re-

strictions violate Age Discrim[ination] Act. If so,

obtain changes in admission pohcy from

homes."229 It is not clear what particular steps

will be taken to obtain compliance with the Age
Discrimination Act.

The description of similar reviews (e.g., title

VI review of hospitals) is precisely the same,

providing httle indication of what wiU occur in

the review. For example. Region II submitted 32

222 HHS, OCR, Region I, FY 1998 Annual Operating Plan

(hereafter cited as OCR, Region I, FY 1998 AOP).

223 See, e.g., OCR, Region I, FY 1998 AOP.
224 HHS, OCR, Region IV, FY 1998 Annual Operating Plan.

225 Ibid.

226 HHS. OCR, Region III, FY 1998 Annual Operating Plan.

227 According to OCR, these documents are not meant to

describe the ways reviews are to be conducted. They are

flexible workplans that describe generally what a region

plans to do. An Investigateive Plan would give the specific

details of a review or an investigation. OCR, "Comments," p.

1. Nonetheless, annual plans, investigative plans, the stra-

tegic plan, and other planning documents do not appear to

be integrated fully with one another.

228 HHS, OCR, Region V, FY 1998 Annual Operating Plan

(hereafter cited as OCR, Region V, FY 1998 AOP).

229 Ibid.
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pages of descriptions of limited-scope compliance

reviews with precisely the same description:

(1) Whether the facility's established policies and/or

procedures results in different treatment, denials or

delays, in the provision of medical services to LEP
persons. (2) Whether the facility's established policies

and/or procedures results in different treatment, de-

nials or delays, in the provision of medical services [to

those] who are hard of hearing. (3) Whether the facil-

ity has established policies and procedures for the

provision of interpreter services for both groups (LEP
and deaf^ard of hearing).23<'

This approach fails to acknowledge demographic

and regional variations that are taken into ac-

count when planning such reviews. It also sug-

gests a lack of careful planning and analysis of

the issues and the areas in which the facihties

are located.

Fvirther, regional activities seem to overlap,

yet there is no mention of coordination among
regions. For example, the Region I describes an
investigation project as follows:

OCR will initiate an investigation to determine

whether the doctor and hospital discriminated

against a patient on the basis of her HIV status. This

project will involve sending correspondence to the

doctor and interviews. It will residt in making sure

the hospital is aware of its obligations in regards to

discrimination against persons with HTV/AIDS. It will

also guarantee that other HIV/AIDS patients are not

denied care.^^i

However, Region VI described several projects

with a similar issue: "whether persons with

HIV/AIDS are admitted to the nursing home in

compHance with section 504 of the Rehabilita-

tion Act of 1973."232 In both of these examples, it

is unclear how the objectives of the review will

be accompUshed, nor it is clear how discrimina-

tion will be eliminated. In addition, the disparity

in the information provided presents difficulties

in monitoring regional activities and comparing

activities from one region to another.

It also is unclear from the annual operating

plans whether regions are coordinating other

activities, or if they are duphcating efforts. For

example. Region II planned an asian outreach

project for FY 1998 in which staff were to

"develop a fact sheet on removing barriers to

health care for Asians" and to "prepare stan-

dardized information and technical assistance

package for recipients addressing needs of Asian

American beneficiaries."233 Similarly, the asian

outreach project for Region I involves

"develop [ing] an instrument to receive [and]

process civil rights issues from appropriate bod-

ies of city. State [and] Federal governments."234

These overlapping and compUmentary activities

shoidd be coordinated through OCR so that ef-

forts are not duphcated.

In addition, plans do not clearly show the ef-

fect of planned activities on staff and resources.

Although travel costs and staff hours are pro-

vided for many of the projects, the effect of these

figvires is not discussed. The lack of specificity

and clarity in the description of plans, goals, and
resovirces, and the poor organization of the

plans, results in annual operating plans that

appear inefficient. It is not clear how these plans

can be used effectively. Further, the plans do not

have enough substance to assess their efficiency

from civil rights, programmatic, or budgetary

standpoints.

Finally, the regional offices do not appear to

use consistent planning methods. For example,

Region X identifies several facihties in which it

will do compUance reviews, yet the issues were
"not determined yet."235 However, Region V
identified issues to be reviewed, yet had not yet

determined which facilities would be re-

viewed.236 These discrepancies among planning

techniques and projects conducted covdd result

in uneven implementation of civil rights stat-

utes, pohcies, and regulations throughout the

country.237

230 HHS, OCR, Region II, FY 1998 Annual Operating Plan

(hereafter cited as OCR, Region II, FY 1998 AOP).

231 OCR, Region I, FY 1998 AOP.

232 HHS, OCR, Region VI, FY 1998 Annual Operating Plan,

pp. 7-25.

233 HHS, OCR, Region II, FY 1998 Annual Operating Plan.

234 OCR, Region I, FY 1998 AOP.
235 HHS, OCR, Region X, FY 1998 Annual Operating Plan.

236 OCR, Region V, FY 1998 AOP.
237 In August 1998, OCR acknowledged several of the defi-

ciencies in its annual operating plans. Before FY 1999, the

AOP had not been in place at the start of the fiscal year,

"thereby creating management problems for regional man-
agers and their staff." Garrison memo, p. 4. The annual

operating plans also duplicated other reporting procedures.

OCR stated that the FY 1999 AOP "otherwise promises to

streamline OCR operations." Ibid., p. 5.
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Annual Civil Rights Implementation Plans

Executive Order 12250238 reqviires the Attor-

ney General to evaluate periodically the imple-

mentation of civil rights provisions covered by

the order. To fulfill this obhgation, the Depart-

ment of Justice (DOJ), Coordination and Review
Section reUes on the submission and review of

agencies' Civil Rights Implementation Plans.239

The basic framework for the Civil Rights Imple-

mentation Plans has not changed since its devel-

opment in 1981. According to the director of Pro-

gram and CompUance, all agencies' Civil Rights

Implementation Plans should include and dis-

cuss the same criteria, but each agency has

flexibihty in plan format and presentation.

In its 1996 report on title VI, the Commission
reviewed the HHS Civil Rights Implementation

Plans for 1989 to 1993.240 In general, the plans

did not fulfill the purposes for which they were

designed by DOJ. 241 Specifically, the long-range

goals and major and short-term objectives set

forth in the 1990 plan follow the format provided

by the DOJ for agencies' implementation plans.

However, they are not as detailed and do not

specify multiyear strategies for achieving long-

range goals and major objectives, as in DOJ's

example.242 The lack of specificity made it diffi-

cvilt to determine whether HHS was achieving

its title VI goals and objectives. Beyond a gen-

eral statement of its expected staff and budget

for the year, the 1990 plan contained no infor-

mation on how OCR intended to use its re-

sources to accompUsh its goals and objectives.

Furthermore, there is no indication that the

goals and objectives are based upon the level of

238 3 C.F.R. 298 (1981), reprinted in 42 U.S.C. § 2000d-l

(1994).

239 See USCCR, Federal Title VI Enforcement, pp. 89-98, for

a detailed discussion of civil rights implementation plans

and requirements.

Z'lo See USCCR, Federal Title VI Enforcement, p. 235.

HHS/OCR staff refer to these plans as the annual imple-

mentation plans (AIP). See OPO interview, pp. 58-60.

241 See USCCR, Federal Title VI Enforcement, chaps. 3 and

4, for discussions of the Department of Justice's purpose in

requiring civil rights implementation plans.

2'i2 Ibid., p. 235. The example given by the Department of

Justice for a long-range goal is "To eliminate backlogged

civil rights complaints (i.e., carried over 1980 days with no

action)." The accompanying major objective gives a time-

frame: "Close 90 percent of all simple and 50 percent of all

complex backlogged cases by the end of fiscal year 1983."

The short-term objectives in the example are meant to be

carried out over several fiscal years. Ibid., pp. 92-93.

expected staff and resources during the budget-

ary planning cycle at HHS. 243

OCR's FY 1996 annual civil rights implemen-
tation plan contains many of the deficiencies the

Commission identified in the 1990 plan. OCR
provided much documentation to DOJ, yet pro-

vided httle explanation. In response to the re-

quirement to describe the relationship between
OCR's goals and resoixrces, OCR merely pro-

vided a copy of OCR's 1994 Strategic Plan and
its FY 1997 congressional budget justification.244

To describe its civil rights organization and
staffing for the enforcement of civil rights stat-

utes, HHS referred DOJ again to the 1994 Stra-

tegic Plan, provided the FY 1998 budget justifi-

cation, and provided an organization chart.245

However, OCR did not provide "an explanation of

the attached documents, nor did it describe how
staffing and budget affect its civil rights en-

forcement efforts.

According to the deputy to the associate di-

rector for the Office of Program Operations, each

annual implementation plan is an update to in-

formation provided in a previous year.246 For

example, the 1998 annual implementation plan

provided to the Commission provides only sum-
maries of significant cases.247 This is unaccept-

able as an implementation plan. The Commis-
sion identified this as a deficiency in 1995, stat-

ing:

In general, HHS' Civil Rights Implementation Plans

do not serve as an OCR management tool, as intended

by the Department of Justice. In particular, they fail

to identify specific goals and objectives and the rela-

tionship between available and future staff, re-

sources, and workload and the accomplishment of

such goals and objectives. Overall, the plans do not

provide sufficient information for the Department of

Justice to evaluate HHS' Title VI enforcement pro-

gram.248

243 Ibid., p. 235.

244 HHS, OCR, "FY 96 Annual Implementation Plan"

(hereafter cited as OCR, "FY 96 Annual Implementation

Plan"). The copy of OCR's implementation plan provided to the

Commission did not include the attached budget justifications.

245 OCR, "FY 96 Annual Implementation Plan."

246 OPO interview, p. 60 (statement of Mackey).

24T HHS, OCR, "Significant Cases, Annual Implementation

Plan," FY 1998 (hereafter cited as OCR, "FY 98 Annual Im-

plementation Plan").

248 USCCR, Federal Title VI Enforcement, p. 249.

39



Merely attaching documents and referring to

them does not provide insight into the goals of

the agency and progress in meeting those goals.

There is no explanation of the relevance of the

significant case summaries or the budget re-

quests in the strategic plan. Further, because

the strategic plan is rather outdated and has no
explanation of whether or not its goals have

been accompHshed, the annual implementation

plan is rendered useless as both a management
tool and a way to assess the success of title VI

enforcement efforts.

Initiatives on Healtii Care forWomen and Minorities

According to the director of the Pohcy and
Special Projects Staff, every component of the

Department is working on initiatives related to

inequities in health care, and OCR is an active

part of those groups within HHS working on
such issues.249 Members of OCR staff are on task

forces and steering committees implementing

initiatives such as the Hispanic Agenda for Ac-

tion, hstening sessions with Native Americans,

an initiative relating to historically black col-

leges and universities, and a culture competency

initiative.250 In addition, OCR is in the early

stages of an initiative on disparities in quahty of

health care for racial and ethnic minorities in

conjunction with the OPDIVS and the Office of

the Assistant Secretary for Planning and
Evaluation.251 Many of these initiatives stem

from the Secretary's Departmental Minorities

Initiatives program.252 The OCR Minority Initia-

tives Coordinating Committee is charged with

developing a minority initiatives plan that wUl
consoUdate the Department's minority issues.

Several regions included information on their

activities in relation to the OCR Minority Initia-

tives Coordinating Committee in their annual

operating plans. For example. Region VIII noted

that the regional civil rights attorney is a mem-
ber of the committee and serves on the subcom-

mittee responsible for developing the plan.253

249 psps interview, p. 12. See also OPO interview, pp. 16-17

(statement of Mackey).

250 O'Brien and Mackey interview, p. 9 (statement of

Mackey).

251 Ibid.

252 These initiatives are discussed in USCCR, The Health

Care Challenge, vol. I, chap. 4.

253 HHS, OCR, Region VIII, FY 1998 Annual Operating

Plan.

The new director of OCR recognizes the need
for OCR to be more involved in addressing dis-

parities in health care. One of his goals is to

raise the profile of OCR both within the De-

partment and externally.254 The director stated

that OCR needs to be "at the head of the pack
doing aggressive enforcement."255

In July 1999, OCR provided the Commission
with the following information on its new initia-

tives.256 According to OCR, the agency strongly

supports the Department's Initiative to EUmi-
nate Racial Disparities, and regiilarly communi-
cates with other HHS components that are in-

volved in this initiative. OCR states that it has

taken a number of aggressive steps to support

this initiative. It has established a Racial Dis-

parities Task Force, which will coordinate the

development and implementation of a compre-

hensive OCR strategy for attacking racial dis-

parities. This task force wiU analyze data on
medical procedvires, conduct compUance reviews,

and conduct outreach to communities.^s^ Ini-

tially, the task force will concentrate on New
York State, for which information on specific

instances of disparities in health care is avail-

able.^ss Using title VI, it wiU seek to ensure that

people of color have meaningful access to quahty
health care.259

The director of OCR stated OCR also will un-

dertake an initiative on redhning in the home
health and managed care contexts. In the home
health context, OCR is concerned that some
home health agencies may be refusing to provide

service in certain, predominantly minority sec-

tions of town. In the managed care setting, OCR
will examine how managed care plans estabhsh

their service areas, and whether they are dehb-

erately bypassing communities of color in their

marketing practices.260 Further, at OCR's recent

regional managers conference, experts from the

U.S. Department of Housing and Urban Devel-

opment and the U.S. Department of Justice pro-

vided training on how to conduct a redhning in-

254 Perez interview, pp. 3-4.

255 Ibid., p. 4.

256 Perez letter, July 7, 1999, pp. 2-5.

257 Ibid., pp. a-4.

258 Ibid., p. 4. See chap. 3, for a discussion of the racial dis-

parities in health care uncovered by Newsday.

259 Perez letter, July 7, 1999, p. 2.

260 Ibid., p. 3.
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vestigation.261 Employees will receive additional

training on redlining by the end of FY 1999.262

In addition, OCR has stated that it recognizes

the need to issue formal, pubHshed guidance

clarifying the obhgations of health and human
service providers in ensuring that limited-

EngUsh-proficient persons have meaningful ac-

cess to HHS-funded programs. Accordingly, OCR
has estabhshed an LEP task force that is work-

ing with other HHS components to build consen-

sus around this issue and compiling promising

practices of providers to assist in technical assis-

tance efforts. The LEP task force will also de-

termine which type of pubhshed guidance (i.e.,

regulation, guidehne, or pohcy) the Department
will ultimately develop.^63

According to OCR, the agency will undertake

two significant initiatives on the Temporary As-

sistance to Needy FamHies (TANF) program in

the second half of 1999.264 Yirst, OCR informed

the Commission that its welfare reform civil

rights guidance is in the final approval cycle. It

is currently being reviewed a second time at the

Domestic PoHcy Council. Second, OCR will in-

crease its enforcement activities in the TANF
area. For example, the regional office in San
Francisco is beginning TANF reviews of three

counties in California. Among other things, the

reviews will focus on: (1) whether individuals

who are Hmited Enghsh proficient are facing

discriminatory barriers, and (2) whether minori-

ties are being improperly steered to less desir-

able jobs. Because the TANF program in Cah-

fornia is a county-driven program, OCR will re-

view all 58 covinties to determine compfiance.^ss

Finally, with regard to other management
improvements and plans, OCR has informed the

Commission that it is in the process of identify-

ing structviral and system reforms that will en-

hance OCR's efficiency and effectiveness.266 OCR
indicated some of the problems it currently is

confronting in meeting this objective. For exam-

ple, OCR observed that the 1993 departmental

review of the agency contained a number of rec-

ommendations for organizational reform of OCR

that have not been implemented. Moreover, the

current OCR organizational structiire was put

into place in 1986, when OCR was considerably

larger. Therefore, according to OCR, the current

organizational structure at headquarters does

not reflect today's downsized reality, and the

agency recognizes that it must address this issue

"promptly, appropriately and carefvdly."267

Along these fines, OCR has begun in 1999 to

implement a number of useful changes to im-

prove efficiency and productivity and increase

morale.268 For instance, OCR now holds a

monthly "all staff meeting" for headquarters

staff and quarterly "all hands meetings" includ-

ing staff in all 10 regional offices via telephone

to encourage consistent communication across

the agency .269

OCR Resources for Civil Rights
Enforcement
Budget

Because of its severely limited budget, OCR and
HHS must be creative in the distribution of its

resources to ensure effective civil rights enforce-

ment operations. OCR must establish a consis-

tent and sustained approach to accomplishing

fund increases, such as achieving a redistribu-

tion of departmental funds to OCR.

"Management-by-attrition has been necessarily

accompanied by a near total lack of operating

funds for staff development /training, travel, and
upgraded equipment. In the regions, most travel

has been curtailed for a number of years, forcing

investigations to be done primarily as desk

audits."^^^

OCR operates under severe budgetary con-

straints. According to the special assistant to the

director of OCR, OCR's responsibihties and
workload have increased over the past several

years, yet its funding and staffing have de-

creased.271 OCR's budget has fluctuated around

$20 miUion since 1981,2^2 and has not kept up

261 Ibid.

262 Ibid.

263 Ibid.

264 Ibid., p. 4.

265 Ibid.

266 Ibid.

267 Ibid.

268 Ibid.

269 Ibid.

270 Garrison memo, p. 3.

271 O'Brien and Mackey interview, p. 9 (statement of

O'Brien).

272 OCR, "Budget and FTE Usage History."
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with inflation. Factoring in inflation, the FY
1999 budget of $20.6 million is approximately 65

percent of the FY 1981 budget (see figure 2.3).273

However, other than stating that its responsi-

bilities have increased, OCR has failed to pro-

vide documented evidence for the need to in-

crease its budget, and a detailed action plan of

how additional funds would be beneficial, which

may be a cause of its static budget appropriation

over the years.^'^^

Almost all the regional offices stated that the

lack of resources has placed them at a disadvan-

tage, making it difficult for them to accompUsh
their mission.^'s For example, staff members in

Region II stated that the lack of resoxirces has

made it difficult for them to reach all of the ar-

eas covered by their region.^'^s Further, Region II

lacks funds for outreach activities and pubUca-

tions.277 These limitations are relevant for all of

the regions.

The FY 1999 budget supports a comphance
program that focuses on: (1) implementing the

adoption and foster care nondiscrimination pro-

visions of the Small Business Job Protection Act

of 1996, (2) ensuring nondiscrimination in the

Temporary Assistance to Needy Famihes pro-

gram, and (3) supporting quaUty health care ac-

cess for racial and national origin minorities and
persons with disabihties to managed care plan

services, children's health programs, HIV/AIDS
services, and home health care services.^^s How-
ever, the budget fails to include a formaUzed sys-

tem for developing poHcy guidance, comprehen-

273 Ibid.

274 OMPE staff stated that OCR has used several strategies to

enhance its budget, such as changing its presentation both

within the Department and to 0MB and Congress, to incorpo-

rate examples of actual cases, outreach initiatives, and activi-

ties focusing on real people, and the affect their activities have

on people. In other words, OCR has attempted to "put a hu-

man face" on dry numbers to convince both the internal and

external appropriators that they have a real effect on people's

lives. He stated that this strategy has worked internally.

OMPE interview, p. 2 (statement of Melov).

275 Ralph Rouse, regional manager, Region VI, OCR, HHS,
telephone interview, Feb. 2, 1999, p. 2 (hereafter cited as

Rouse interview); Carter interview, p. 3; OCR Region VI

EOS interview, p. 4; Kyle-Holmes interview, p. 8.

276 Carter interview, p. 5; OCR Region II EOS interview, p. 5.

277 OCR Region II EOS interview, p. 7.

278 HHS, "FY 1999 Budget," p. 83 (OCR), accessed at

<http://www.hhs.gov/progorg/asmbA)udget/fy99budget/pdflBl

es/1999pr.pde>.

sive full-scope civil rights activities, and training

for the staff.

Staff noted that OCR does not have a system

for monitoring and tracking expenditures on
each type of civil rights enforcement activity,

such as complaint investigations, preaward re-

views, postaward reviews, staff training, and
technical assistance. ^''^ HHS has no plans for

developing such a system because, from an HHS
accounting perspective, this cannot be done.

OCR can only infer from the casework how much
time and money were spent on specific activi-

ties.280 The regions also do not have separate

tracking systems, although they provide occa-

sional reports to headquarters on their activi-

ties. ^si Without a tracking system, OCR head-

quarters and the regions cannot adequately

track how their resources are spent. Such infor-

mation is needed for management and planning

purposes as well as for performance measures.

The FY 2000 budget request is for $22 mil-

lion. The budget request covers an "enhanced"

comphance program that focuses on the same
programs identified in the FY 1999 budget re-

quest (adoption and foster care, TANF programs,

managed care, children's health programs,

HIV/AIDS services, and home health care serv-

ices).282 HHS Secretary Donna Shalala noted, in

her statements during the press conference in

which she announced the proposed budget, that

"too many of ovir citizens face a higher risk of

illness and death" because of their race or eth-

nicity .283 However, to remedy this, the budget

allocated $5 biUion to "health education, preven-

tion and treatment services specifically targeted

to minority Americans," which includes $145
million for the departmental racial health dis-

parities initiative.284 None of the $5 bilHon

279 OMPE interview, p. 2 (statement of Melov).

280 Ibid. Mr. Melov noted that to maintain data in this man-
ner, a parallel accounting system would have to be devel-

oped within OCR. This would require staff or contractor

expertise in design, development, and maintenance of the

system—resources OCR does not have. Thus, it would not be

worthwhile for OCR to develop such a system. Ibid.

281 Chretien interview, p. 3; Rouse interview, p. 3; Carter

interview, pp. 3-4.

282 HHS, "Fiscal Year 2000 Budget," Feb. 1, 1999, p. 96
(OCR).

283 Donna E. Shalala, Secretary, HHS, Remarks at the Fis-

cal Year 2000 Budget Press Conference, Washington, DC,
Feb. 1, 1999, p. 3.

284 Ibid., p. 4.
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Figure 2.3

OCR Budget, 1980-1990
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Source: U.S. Department of Health and Human Services, Office for Civil Rights, "OCR Budget and FTE Usage History, FY 80 - FY
99 est.," Oct. 5, 1998. The budget was adjusted for inflation using the Consumer Price Index for All Urban Consumers (CPI-U),

which is widely used as a price deflator. Roy H. Webb and Rob Willemse, "Microeconomic Price Indexes," accessed at

<http://www.rich.frb.org/macro/price.html>. See also U.S. Department of Labor, Bureau of Labor Statistics, BLS Handbook of

Methods, chap. 17, accessed at <http://www.bls.gov/opub/hom/ homch17%Fe.htm>. The base years for the data are 1982-1984.

U.S. Department of Labor, Bureau of Labor Statistics, "Consumer Price Index, All Urban Consumers (CPI-U), U.S. City Average,"

accessed at <ftp://ftp.bls.gov/pub/special.requests/cpi/cpiai.txt>. The annual average CPI is not available for 1998 and 1999.

Therefore, an average of the CPI for January through November 1998 is used for 1998 and 1999.

Figure 2.4
OCR Budget as a Percentage of Total HHS Budget, 1980-1999
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Usage History, FY 80-FY 99 est.," Oct. 5, 1998, and Executive Office of the President, Office of Management and Budget, Budget

of the United States Government, Fiscal Year 2000: Historical Tables, table 5.2, pp. 87-90.
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appears to be for civil rights enforcement, which

should be the first step in eUminating disparities

in health care by race and ethnicity. HHS ig-

nores the need for improved civil rights moni-

toring and enforcement, almost placing the onus

for improved health care entirely on the minori-

ties who face discrimination in access to health

care.285

Civil rights efforts within HHS are also

shghted in the proposed 15 percent increase in

the Chnton administration budget for civil rights

enforcement. Six agencies will share the major-

ity of this increase: the Departments of Justice,

Education, Labor, Housing and Urban Develop-

ment, and Agriculture, and the U.S. Equal Em-
ployment Opportunity Commission.^s^ it is a se-

rious omission to exclude HHS, and civil rights

enforcement in the health care arena, from

sharing in this increase, especially given its

budget history.

As shown in figure 2.4, the OCR budget is

only a small percentage of the entire HHS
budget. In 1980 OCR accounted for 0.03 percent

of the entire HEW budget. By 1999 OCR's per-

centage had fallen to 0.0054 percent of HHS' to-

tal budget. That civil rights enforcement is such

a small part of the overall HHS budget high-

lights its low priority in the agency. Without

proper enforcement of civil rights statutes and
regulations, programs cannot operate effectively,

as evidenced by the historical record of HHS.^s^

As a result, the health status of the nation as a

whole is endangered.288

285 The director of OCR notes, however, that the Secretary

and Deputy Secretary have supported OCR, by requesting

increases in OCR's budget and fighting budget cuts aimed at

OCR. Specifically, OCR informed the Commission that the

Secretary intervened to increase OCR's budget request for

FY 2000 to reflect a 7.3 percent over FY 1999. Perez letter,

July 7, 1999, addendum, p. 1. Nonetheless, the Department
has not addressed civil rights enforcement in relation to

departmental initiatives on disparities in health, nor has it

provided sufficient funding for OCR to participate fully in

such initiatives.

286 Howard Kurtz, "Gore to Announce Plan to Hike Budget
for Civil Rights by 15%" Washington Post, Jan. 18, 1999, p.

A-7; "Administration to Seek $663 Million for Civil Rights

Enforcement, Gore Says," Daily Labor Report, Jan. 20, 1999,

pp. AA-3, AA-4.

287 See chap. 1.

288 The director of OCR, appointed in February 1999, stated

that Secretary Donna Shalala and Deputy Secretary Kevin

Thurm have indicated to him their commitment for im-

proving the resources of OCR. Perez interview, p. 5.

Although the FY 2000 budget purports to be

concerned with improving access to health care

and improving pubhc health, there is no mention
of civil rights.289 For example, efforts to reduce

racial disparities in health status include $135
miUion for health education, prevention, and
treatment services for minorities, and an addi-

tional $50 miUion to address HIV and AIDS in

minority communities.^^o In addition, the budget

included a $170 miUion increase for the Indian

Health Service.29i None of these initiatives rec-

ognizes that effective enforcement of civil rights

laws by OCR can improve the health status and
access to health care of Americans independent

of departmental initiatives aimed at minorities.

The FY 2000 budget also fails to take into ac-

count that, absent effective civil rights enforce-

ment, racial disparities in health care wlU never

be ehminated.

Staff Training

OCR does not have a comprehensive training

plan for its staff; training needs are assessed on
an as-needed basis.2^2 In the 1996 report on Fed-

eral title VI enforcement, the Commission noted

that OCR's staff training is extremely limited,

consisting of on-the-job training for new staff

and annual training seminars on new develop-

ments.293 Generally, the Complaint Resolution

Manual, updated in December 1996, is used as a

training manual for staff.294 Training is not for-

mal. Using a team concept, equal opportunity

speciahsts are trained by other staff who have
more experience and who are more skilled than
newer employees.295 For example, equal oppor-

tunity speciahsts (EOS) stated that branch
chiefs provide on-the-job training in Region 1.^96

289 Executive Office of the President, Office of Management
and Budget, Budget of the United States Government, Fiscal

Year 2000: Budget, pp. 85-93.

290 Ibid., p. 90.

291 Ibid.

292 O'Brien and Mackey interview, p. 6.

293 USCCR, Federal Title VI Enforcement, pp. 232-33.

294 OPO interview, p. 8 (statement of Shepperd); HHS, OCR,
Region IV, Information Request Reply, January 1999, p. 3

(hereafter cited as OCR, Region IV, Information Request
Reply).

295 OPO interview, p. 29 (statement of Mackey).

296 OCR Region I EOS interview, p. 6.
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Many of the OCR employees the Commission
interviewed stated that training was not sviffi-

cient. One regional manager stated that agency

efforts with regards to training have been
"horrible."297 He stated that for the past 8-10

years there have been no extra funds for staff

training. He beheves his staff needs issue-

oriented training, as well as a review of the

regulations.298 An attorney stated that formal

training wovild be a "morale booster" for investi-

gative staff because they feel that they have

been forgotten in the HHS hierarchy.299

Throughout the regions training has been in-

sufficient. For example, in Region VII, most of

the investigators have not had formal investiga-

tor training.300 An attorney in Region IV stated

that EOS staff do not have sufficient poHcy

guidance on disparate impact standards, and
some investigators lack an overall clear under-

standing of these standards. He said that some
headquarters documents on poUcies are too

theoretical to be useful on a "practical" level.^oi

He recommended that efforts and resources be

channeled to train, educate, and inform EOS
about the programs they are expected to investi-

gate and analyze from a civil rights perspective.

He also stated that supervisors should ensure

the EOS' understanding of programs before an
investigation or compUance review is con-

ducted.302

In many cases, regional attorneys provide

training on investigative techniques and other

issues, but not consistently.^oa Yot example, the

attorney in Region VIII stated that 4 years ago

the regional manager requested that she take

examples from intake forms and other work
done in that office and develop training plans for

the regional staff. Currently, the regional attor-

ney brings other issues to the regional manager's

29T Halverson interview, p. 7.

298 Ibid.

299 Simonitsch interview, p. 8.

300 OCR Region VII EOS interview, p. 5.

301 Freeman interview, p. 3.

302 Ibid.

303 Geer interview, p. 2; OCR Region I EOS interview, p. 6;

Freeman interview, p. 2; BiU Rhinehart, attorney. Region

III, Office of General Counsel, HHS, telephone interview,

Feb. 24, 1999, p. 2 (hereafter cited as Rhinehart interview).

The regional manager for Region VII stated that any staff

training done in his office has been done by the regional

attorney. Halverson interview, p. 7.

attention that can be addressed through train-

ing 304 Another regional attorney said that cases

usually create the need for training, and train-

ing is based on examples.^os For instance,

charges are filed that wiU raise questions;

training addressing these questions will then be

provided, and then reference will be made back

to the actual cases to look at why the case was
handled correctly or incorrectly. Thus, according

to this attorney, training is usually a joint effort

between the attorney and the senior investiga-

tors.306

However, the attorney in Region VII stated

that regxilar training has not been done in her

office for the past 10 years, but there was proba-

bly too much training. Currently, training is

more specific and addresses more timely issues

than training provided in the past. She stated

that attorneys provide training to the investiga-

tive staff based on the issue and the attorney's

review of the evidence in a particular case.^"'^

Another attorney stated that she provides

training as the need arises, perhaps three to five

times per year.^os Comparatively, the equal op-

portunity speciaHsts in Region X stated that,

because of their many years of experience in the

civil rights field, they do not need much train-

309ing.

Training Provided by Headquarters

OCR staff noted that in the 1980s, when the

budget was more flexible, they were able to con-

duct a 5-year series of training sessions for all

regional and headquarters staff.^io These train-

ing sessions involved going to each regional of-

fice and providing an overview of the civil rights

statutes enforced by OCR and the antidiscrimi-

nation provisions of block grants. During the

mid- to late- 1980s, OCR also focused on eviden-

tiary methods and the investigative process.

During this time, the training sessions did not

focus on individual statutes.^^^

30'« Golightly-Howell interview, p. 2.

305 Miyasato interview, p. 2.

306 Ibid.

307 Simonitsch interview, p. 4

308 Miyasato interview, p. 2.

309 OCR Region X EOS interview, p. 11.

310 OPO interview, p. 3 (statement of Shepperd).

311 Ibid.

45



However, according to OCR staff, budget re-

strictions limited the amount of training pro-

vided during the 1990s.3i2 In 1993 and 1994

OCR conducted a major training initiative that

consisted of several "civil rights forums" con-

ducted for approximately 1 year on a quarterly

basis. The forums were offered departmentwide

and to funding recipients.^^^ Approximately

three forums were offered, each lasting a day. In

these forums, OCR staff provided an overview of

the civil rights authorities and regulations they

enforce, provided fact sheets to attendees, and
discussed cases they had handled.^^"* OCR has

not provided similar departmentwide civil rights

training since then.^^^

In May 1995, a 4-day training session was
held at headquarters. Regional managers, re-

gional attorneys, and investigators attended the

training session, which focused on the investiga-

tive process and how title VI, section 504, and
Hill-Burton apply to managed care.^is Training

sessions during the conference also focused on
applying team building concepts to the case

handhng process. 3^' Those who attended the

training session were required to repHcate the

training in their respective offices.^is

In addition, the Departmental Appeals Board
has provided training on alternative dispute

resolution (ADR) to three OCR regional offices.

The Appeals Board staff were planning a series

of ADR training sessions for Office of General

Covmsel staff in the regions. OCR requested they

extend the training to their staff in those offices.

OCR reimbursed the Appeals Board staff for

travel costs in return for the training.^i^

In April 1998, OCR combined a conference

with a training session. The session focused on
the effects that hospital closures, reductions in

services, and relocations have on minorities and

people with disabiUties. The course was attended

by regional managers, attorneys, and equal op-

portunity specialists.320 A training workbook was
prepared for this training session by an outside

contractor covering the analysis of civil rights

data, including determining if data suggest dis-

crimination has occurred, computing actual and
estimated occupancy rates, testing for within-

hospital segregation, and chi-square tests for

statistical differences.32i

Headquarters OCR has seldom addressed

training needs. In the late 1980s, OCR assessed

the training needs in the regional offices. How-
ever, by the time the assessment was completed,

no training funds remained.322 In 1997 OCR
again queried regional managers on their offices'

training needs. The responses revealed that re-

gional offices desired training in several key ar-

eas, including computer technology (database,

Internet, and word processing), interviewing

skills, investigative skills, conflict resolution and
negotiation, team bviilding, presentation skills

and conference planning, legal analysis, and
writing.323

Training in the Regional Offices

According to the special assistant to the di-

rector of OCR, regional offices are responsible for

ensuring that their staff have an informed un-

derstanding about OCR's civil rights enforce-

ment responsibilities.324 In addition, OCR re-

gional offices frequently hold training sessions

with staff of other HHS components in their re-

gions, in which they provide an overview of the

civil rights authorities OCR enforces and how
those laws apply to the various HHS pro-

grams.325 However, staff in the regions noted

that training is primarily informal.326 The pri-

312 Ibid.

313 O'Brien and Mackey interview, p. 7 (statement of

O'Brien).

31'' OPO interview, p. 11 (statement of Nelson).

315 O'Brien and Mackey interview, p. 7 (statement of

O'Brien).

316 OPO interview, p. 3 (statement of Shepperd).

317 Ibid., p. 4 (statement of Shepperd). See HHS, OCR,
Agenda, "Regional/Headquarters (Conference, May 15—19,

1995."

318 OPO interview, p. 4 (statement of Shepperd).

319 Ibid., p. 8 (statement of Shepperd).

320 Ibid., p. 4 (statement of Shepperd).

321 HHS, OCR, Analysis of Civil Rights Data Training Work-

book (Silver Spring, MD: Support Services International,

Inc., April 1998).

322 OPO interview, pp. 5-6 (statement of Shepperd).

323 HHS, OCR, "1998 Regional Training Needs," Mar. 12,

1998.

324 O'Brien and Mackey interview, p. 7 (statement of

O'Brien).

325 OPO interview, p. 2 (statement of Shepperd).

32S Carter interview, p. 6; Caroline J. Chang, regional man-
ager, Region I, OCR, HHS, letter to Frederick D. Isler, assis-

tant staff director for Civil Rights Evaluation, USCCR, Jan.
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mary obstacle to obtaining training is resovirces,

according to regional staff.327

Regional staff attend conferences and semi-

nars whenever possible, ^28 but training is not

consistent across the regions. For example, Re-

gion I staff take advantage of courses offered at

postsecondary education institutions in the

area.329 Region IV provided its staff with a 3-day

training program on alternative dispute resolu-

tion and a 2-day training program on comput-

ers.330 Many of the regions depend on briefings

provided by other agencies (such as the Health

Care Financing Administration and the Admini-

stration for Children and Famihes) and briefings

provided by the regional attorneys. ^^i In Region

III, staff received training from the Department
of Justice, the U.S. Equal Employment Oppor-

tunity Commission, and the Federal Mediation

and Concihation Service.^32 Region VIII provided

several examples of training staff had received,

which included training from OGC on the

Americans with DisabiHties Act, training on di-

versity jointly provided by HHS and the Internal

Revenue Service, and training from a consultant

on transracial adoption and foster care place-

ments.333

Responses from the regional managers to the

Commission's request for information indicate

that staff have not been provided formal training

12, 1999 (re: information request), p. 3 (hereafter cited as

Chang letter).

32T Chang letter, p. 2; Paul F. Cushing, regional manager,

Region III, OCR, HHS, letter to Frederick D. Isler, assistant

staff director for Civil Rights Evaluation, USCCR, Jan. 11,

1999 (re: information request), p. 3 (hereafter cited as Cushing

letter); OCR Region IV Information Request Reply, p. 3; Car-

men Palomera Rockwell, regional manager. Region X, OCR,
HHS, letter to Frederick D. Isler, assistant staff director for

Civil Rights Evaluation, USCCR, Dec. 15, 1998 (re: informa-

tion request), p. 3 (hereafter cited as Rockwell letter); Halver-

son interview, p. 7; OCR Region I EOS interview, p. 6.

328 Carter interview, p. 6. See also Vada Kyle-Holmes, re-

gional manager, Region VIII, OCR, HHS, letter to Frederick

D. Isler, assistant staff director for Civil Rights Evaluation,

USCCR, Jan. 14, 1999 (re: information request), enclosure,

pp. 7-1 1 (hereafter cited as Kyle-Holmes letter).

329 Chang interview, p. 10.

330 Chretien interview, p. 12.

331 Alfred J. Sanchez, acting regional manager. Region V,

OCR, HHS, letter to Frederick D. Isler, assistant staff director

for Civil Rights Evaluation, USCCR, Jan. 15, 1999 (re: infor-

mation request), pp. 4-5 (hereafter cited as Sanchez letter).

332 Cushing letter, pp. 2-3.

333 Kyle-Holmes letter, enclosure, pp. 7-11.

in many areas, such as compHance reviews.334

Regional staff stated that training is needed in

several areas: current civil rights issues, title VI
issues, quaUty of care, redhning, and disparities

in treatments. 335 in addition, one regional man-
ager stated that his staff would benefit from

training on the HHS civil rights reg\ilations,

current case law, and how to apply case law

against the regulations.^^^

The lack of training resovirces has resulted in

regional staff taking innovative approaches to

acquiring training. For example, some regions

partner with other Federal agencies and attend

training sponsored by operating divisions and
staff divisions. 33V Region I obtained training in

managed care and negotiation techniques

"through contacts with training programs which

were able to provide some free slots."338 Region X
participated in many training sessions that were

"free, in-house, or provided at minimal cost."339

The Region VII manager stated his office has

worked with other civil rights agencies to receive

training or they have "begged or borrowed to

obtain funds" for training.^^o

An ad hoc approach to training ultimately

will have a negative impact on the effectiveness

of a civil rights enforcement agency. Staff must
be trained in up-to-date investigations and nego-

tiations techniques, must have refresher train-

ing on the laws they enforce, and must have

training on the latest technology. Further, new
staff must have formahzed training in addition

to on-the-job training if they are to be effective

and to fvdly understand their responsibihties.

The state of staff training within OCR is

abominable. Training is inconsistent and infor-

mal. Further, Federal agencies shovild not have

to rely on "free slots" in vendor-provided training

classes, nor shovdd Federal agencies have to "beg

and borrow" funds to obtain training. Training

334 Chang letter, p. 2.

335 Carter interview, p. 6; Kyle-Holmes interview, p. 6.

336 Rouse interview, p. 1.

337 Carter interview, p. 6.

338 Chang letter, p. 3.

339 Rockwell letter, p. 3.

3'*'> John W. Halverson, regional manager, Region VII, OCR,
HHS, letter to Frederick D. Isler, assistant staff director for

Civil Rights Evaluation, USCCR, Jan. 11, 1999 (re: informa-

tion request), enclosure, p. 6 (hereafter cited as Halverson

letter).
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shoiild be provided by experienced professionals,

not regional attorneys and other staff who have
other responsibihties.

Computer Technology
OCR uses the Internet to distribute informa-

tion on its civil rights enforcement responsibili-

ties. The OCR headquarters Web site provides

regulations, press releases, information on filing

a complaint, fact sheets, and other civU rights

information.341 It does not discuss title IX or pro-

vide for electronic fihng of a complaint. In addi-

tion, 8 of the 10 regional offices provide civil

rights information on their Web sites. Region X
provides the most extensive information, in-

cluding links to translated documents and Hnks
to other Federal civil rights information

sources.342 Region VII provides hnks to fact

sheets, regxdations, and information on how to

file a comphant.343 Region VIII provides a brief

description of all HHS components in the region,

including OCR.344 All of the regions provide the

name of the regional civil rights director. In ad-

dition, in 1994 Region II posted resources and
other dociunents from one of its conferences on
the Diversity Rx Web site.3^5 By using the Inter-

net, OCR can make civil rights information

available nationwide. However, the information

OCR had on its Web site as of early 1999 was
incomplete. A comprehensive electronic hbrary

of OCR's key documents remains an objective

that OCR has yet to achieve.

Within the regional offices, regulations, poH-

cies, letters of finding, and other documents are

available in electronic format.^^e In addition,

some regional offices have used databases to dis-

tribute information to the pubhc. For example,

to communicate significant civil rights poHcy

341 See HHS, OCR, "Welcome to OCR," accessed at

<http://www.hhs.gov/progorg/ocr/ocrhmpg.htm>.

342 See HHS, OCR, Region X, "Welcome to OCR, Region X,

Seattle, Washington," accessed at <http://regx.os.dhhs.gov/

ocr/ocrhome .htm>.

3« See HHS, OCR, Region VII, "Welcome to OCR, Region

VII, Kansas City, Missouri," accessed at <http://www.

hhs.gov/ progorg/reg7/ocr/ocr7hp.htm>.

S'*'! See HHS, OCR, Region VIII, "A Brief Look at What We
Do," accessed at <http://www.hhs.gov:80/about/regions/reg8/

whatwedo.html>.

345 HHS, OCR, Region II, Jan. 21, 1999 (re: response to

USCCR information request), index of attached documents.

346 Cushing interview, p. 9; Kyle-Holmes interview, p. 8.

issues, in 1998 Region III developed a database

and maihng hst of all managed care contractors

providing medicaid and CHIP services in the six

States within the region.347

OCR is upgrading its computers and getting

staff computer training.348 The Department de-

cided that upgrading computer software and
hardware and providing computer training to all

staff is a high priority.^^s OCR's regulations, fact

sheets, and other information are available on
the Internet at the HHS Web site.350 OCR staff

also can access information on their Intranet,

using an access code.^si In 1999 OCR updated
their computer hardware and software so that

all staff are working with windows-based per-

sonal computers.352

OCR rehes on its electronic Case Activity

Tracking System (CATS) to manage its com-
plaint investigation and comphance activity

caseload.353 CATS was developed to improve the

previous Case Information Management System
(CIMS).354 The system is accessible by aU the

regions and allows OCR to track cases in various

ways, such as by recipient, complainant, issue,

and t5T)e of activity (e.g., complaint investiga-

tion, Hmited-scope review, full-scope review).^ss

The system also allows managers to manage
case assignments. For example, CATS maintains

information on the number of cases assigned to

each equal opportunity speciahst.^se The system
also allows staff to prepare reports and submit
annual operating plans electronically.^s? How-
ever, the system tracks cases only by issue area

(e.g., title VI, section 504, ADA, Hill-Bvirton,

LEP), not by specific program.^ss

347 Cushing letter, p. 3.

348 Garrison and Guerrero interview, p. 5 (statement of Gar-

rison).

349 OPO interview, p. 7 (statement of Shepperd).

350 OPO interview, p. 24 (statement of Mackey). See HHS
Web site at <http://www.dhhs.gov>.

351 OPO interview, pp. 24-25 (statement of O'Brien).

352 Perez letter, July 7, 1999, addendum, p. 7.

353 Data from the Case Activity Tracking System is pre-

sented in chap. 4.

354 OCR, CATS Procedures Manual, p. 1.

355 Chretien interview, p. 6; see also OCR, CATS Procedures

Manual.

356 OCR Region II EOS interview, p. 5.

35V OCR, CATS Procedures Manual.

358 Chang interview, pp. 2, 11.
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Despite OCR's efforts to manage and assess

data and information with the help of computer
technology, OCR regions, such as Region I and
Region IX, do not maintain data on the names or

the total number of HHS recipients within the

region.359 According to the regional manager in

Region I, the region's database does not retain

any information on a consistent basis for HHS
recipients, except for medicare providers who
receive a pregrant/precertification review by
OCR in conjiinction with HCFA^^o and reim-

bursement funds from HCFA. The regional

manager said that her staff will not know about

particular recipients (except for medicare pro-

viders) who reside in Region I and receive funds

from NIH or HRSA, for instance, unless the re-

gion is conducting a complaints investigation or

comphance review.^^i

Although the regional offices are networked

to OCR headquarters, use of computer technol-

ogy appears to be inconsistent throughout the

regions. Equal opportunity speciaHsts in Region

IX stated that their office makes full use of tech-

nology.3^2 The manager for Region II stated that

the region has "serious" technology problems.^^^

The manager for Region VII stated that some
data are not available on the computer, and al-

though complaints are entered into a computer,

the office maintains a manual log of complaints

received.364

Staff Recommendations
In interviews with regional OCR staff, the

Commission asked what recommendations the

staff would make for improving HHS civil rights

enforcement. Their overall concern was with re-

sources. Almost aU regional staff stated that

OCR needs more staff and financial resources.^^s

Several staff stated that there are many issues

they cannot address, such as title IX, title VI,

and managed care, because of hmited re-

sources.^66 Other recommendations fell into the

following categories:

• Title VI Issues. Many regional staff members
stated that more attention should be focused

on title VI issues.367 There is a need to focus

more on certain groups, such as African

Americans, and to address more languages

than it currently does with regard to hmited-

EngUsh-proficiency issues.^^^ The Region
VIII manager stated that the title VI regula-

tions could be more exphcit.369 Region X EOS
said that the title VI regiolations need to be

clearer on LEP issues.3™

• Improved Communications. Region II staff

recommended that other regions create an
interagency group of civil rights staff from
government agencies in their region. Such a

group would facihtate the sharing of infor-

mation and improve commvmication within

the region.371 Other staff noted the need for

better communication with the Federal Me-
diation and ConcUiation Service. ^'^^ Region

VIII staff echoed the need to partner with

other civil rights agencies. They also recom-

mended increasing communication among
the regional offices, and that a newsletter be

developed.373 The Region I manager stated

that more frequent communication with

headquarters is needed, and Region I staff

said that headquarters' responses should be

more timely.3''4 Region I staff also suggested

that branch chiefs from all regions have
regular meetings to share ideas and inform

359 Rockwell letter, p. 11; Pollack interview, p. 10.

360 See, e.g., Chang interview, p. 11. See chap. 4, for a dis-

cussion of the precertification review of facilities and other

health care providers that accept reimbursement from

HCFA for treating medicare beneficiaries.

3G1 Chang interview, p. 11.

362 Annis Arthur, Bud Ho, and Maria SagateUan, equal op-

portunity speciaUsts, Region IX, OCR, HHS, telephone in-

terview, Feb. 18, 1999, p. 6 (hereafter cited as OCR Region

IX EOS interview).

363 Carter interview, p. 7.

364 Halverson interview, p. 8.

365 OCR Region II EOS interview, p. 7; Chretien interview,

p. 13; OCR Region VIII EOS interview, p. 10; Golightly-

Howell interview, p. 10; Chang interview, p. 13; Pollack

interview, p. 10; OCR Region IX EOS interview, p. 7; Free-

man interview, p. 11; Halverson interview, p. 9.

366 Rouse interview, p. 2; OCR Region VI EOS interview, p.

4; Kyle-Holmes interview, p. 8; Cushing interview, p. 10.

367 OCR Region VI EOS interview, p. 4; Kyle-Holmes inter-

view, p. 8.

368 Carter interview, p. 8.

369 Kyle-Holmes interview, p. 3.

370 OCR Region X EOS interview, p. 14.

371 OCR Region II EOS interview, p. 7.

372 OCR Region VII EOS interview, p. 10.

373 OCR Region VIII EOS interview, p. 10.

374 Chang interview, p. 13; OCR Region I EOS interview, p. 7.
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one another of pertinent issues.^^s In an in-

terview with the Commission, the recently

appointed director of OCR acknowledged

that OCR staff have indicated the need for

improved communications, and he has initi-

ated several steps to address this issue, in-

cluding holding monthly meetings with

headquarters staff, weekly meetings with

regional managers, and bimonthly case re-

view sessions with regional staff.^'^

Compliance Reviews and Investigations. For

case investigations, one attorney stated that

he thinks attorneys shovdd be more involved

in intake. 3'^'' In addition, less emphasis
should be placed on closing cases, and more
emphasis placed on taking time to close a

case properly.^'s One regional manager said

that more emphasis shoiild be placed on
managed care issues.^'^ An attorney stated

that there should be a list of recipients that

have had complaints filed against them in

the past and the status of such complaints,

so that HHS can be aware of such issues

when granting Federal funds.^^^ Another at-

torney said that all investigators should be

attorneys. 381

Policy and Guidance. Staff had several rec-

ommendations concerning pohcy and guid-

ance.^82 Many of the attorneys and staff

stated that the LEP guidance should be im-

proved.383 The Region II and Region X attor-

neys stated that poHcy guidance in the area

of disparate impact would be useful.^s^ Other
suggestions included pohcy on the "most in-

tegrated setting" issue (related to the Ameri-

375 OCR Region I EOS interview, p. 7.

3''6 Perez interview, pp. 2—3. See also Perez letter, June 3,

1999, enclosure, "Commission on Civil Rights Evaluation of

HHS OCR Headquarters Follow-up Questions," p 8.

3" Geer interview, p. 5.

378 Ibid., p. 6.

379 Kyle-Holmes interview, p. 5.

380 Miyasato interview, p. 8.

381 Stewart Graham, attorney, Region I, OCR, HHS, tele-

phone interview, Feb. 22, 1999, p. 2.

382 OCR Region VII EOS interview, p. 10; Simonitsch inter-

view, p. 3; Golightly-Howell interview, p. 5; Miyasato inter-

view, p. 3; Freeman interview, p. 11.

383 Morales interview, p. 6; OCR Region VIII EOS interview,

p. 10.

384 Morales interview, p. 3; Miyasato interview, p. 4.

cans with Disabilities Act^ss and the Mvdti-

ethnic Placement Actsss) and title VI.38? Re-

gion VIII staff recommended that summaries
of pohcy guidance be developed that can be

distributed to recipients.388 Region III staff

suggested that there be a headquarters office

that is responsive to program needs. For ex-

ample, there should be subject matter spe-

ciaUsts who are knowledgeable about cvir-

rent issues and who are thinking beyond the

present.389 The Region III manager added
that one of the hmitations of OCR headquar-

ters staff is that they have not had the field

investigative experience to be able to offer

gmdance.390

Enforcement Tools. One attorney stated that

OCR needs a stronger enforcement tool than
it currently has. This individual noted that

the threat of cutting Federal funding is

empty because it involves such a cumber-
some process. At the least, HHS needs a

more streamhned process of suspending

Federal funds.^ai EOS said that they would
like subpoena power and to be able to pro-

vide right to sue letters.392

Training. Most employees said that there is

a need for more training.393 Areas suggested

included: title VI health care issues, case

law, managed care issues, investigative

techniques, and the difference between dis-

parate impact and disparate treatment.394

One attorney stated that staff performance
needs to be improved, although training is

not needed.395 The regional manager for Re-

gion VI stated that training would be useful

on the regulations, case law, and the appUca-

385 Pub. L. No. 101-336, 104 Stat. 327 (codified at 42 U.S.C.

§§ 12101-12213 (1994)).

386 Codified in scattered sections of 7, 8, 15, 20, 25, 29, and
42 U.S.C. (1994 & Supp. Ill 1997).

387 Morales interview, p. 3; Kyle-Holmes interview, p. 7.

388 OCR Region VIII EOS interview, p. 10.

389 OCR Region III EOS interview, p. 7.

390 Gushing interview, p. 10.

391 Geer interview, p. 5.

392 OCR Region VII EOS interview, p. 10.

393 Ibid., p. 5.

394 OCR Region VI EOS interview, p. 4; Kyle-Holmes inter-

view, p. 6; Rhinehart interview, pp. 2, 4.

395 Simonitsch interview, p. 3.
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tion of case law to the regulations.^^^ Other

staff said that refresher training was needed

to address new ideas and new ways of han-

dling cases. 39'^

Outreach, Education, and Technical Assis-

tance. Equal opportunity speciaHsts stated

that they need to increase outreach activities

locally to raise awareness of civil rights is-

sues in health care.^^s They also stated that

new informational materials are needed for

distribution to recipients, complainants,

beneficiaries, and the general pubUc^^^ EOS
staff also suggested that there should be a

reemphasis at the national level on methods

of administration so that States' responsibih-

ties are regulated.4°° The new director of

OCR indicated that technical assistance is a

crucial part of every OCR employee's job.

One of his goals is to ensure that OCR's con-

stituents are aware of OCR's role and know
how to contact OCR for assistance. "^^^

The recommendations of the staff themselves

show the deficiencies within the administrative

operations of OCR. A deficiency in one area

clearly leads to other deficiencies in other areas,

resulting in an ineffective program. Budget and
staffing problems both result in and are exacer-

bated by inadequate strategic planning and im-

proper oversight of the regional offices.

396 Rouse interview, p. 1.

397 OCR Region I EOS interview, p. 7.

398 OCR Region VIII EOS interview, p. 10.

399 Ibid.

400 OCR Region VI EOS interview, p. 4.

'oi Perez interview, p. 4.
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Chapter 3

Implementing Civil Rights Provisions:

OCR's Rulemaking and Policy Development

"OCR has provided a limited development of title

VI policy for HHS-funded programs . . . When
HHS was formed, it lacked individual civil

rights policies, precedents, standards, and proce-

dures necessary to operate an effective civil rights

enforcement program. Efforts to establish such

foundations have never been completed. "^

The Federal Government has created the

necessary legislation to provide equal access to

the Nation's health care system. These measures
have sought to ensure equal access to quality

health care for every American, particularly fo-

cusing on the need to improve the health status

of women, minorities, the elderly, and other eco-

nomically compromised segments of our society.

The laws comprise an intricate framework that

incorporates both civil rights statutes and health

care program legislation. The civil rights stat-

utes include title VI of the Civil Rights Act of

1964.2 title IX of the Education Amendments of

1972.3 and the nondiscrimination provisions^ of

the HHS block grant statutes^ contained in the

1 U.S. Commission on Civil Rights (USCCR), Federal Title

VI Enforcement to Ensure Nondiscrimination in Federally

Assisted Programs, June 1996, pp. 224—25 (hereafter cited

as USCCR, Federal Title VI Enforcement).

2 Pub. L. No. 88-352, tit. VI, 78 Stat. 252 (codified as

amended at 42 U.S.C. §§ 2000d-2000d-7 (1994)).

3 Pub. L. No. 92-318, tit. IX, 86 Stat. 373 (codified as

amended at 20 U.S.C. §§ 1681-1688 (1994)).

4 Pub. L. No. 97-35, sec. 901, §§ 1908, 1918, sec. 2192(a),

§§ 708, 2606, 677, 95 Stat. 357, 542, 551, 825, 900, 516

(codified as amended at 42 U.S.C. §§ 300x-7(a)(l)-(2); 300w-
7(a)(l)-(2); 708 (a)(l)-(2); 8625(a); 9906(a) (1994 & Supp. II

1996)). These laws contain provisions requiring nondis-

crimination on the basis of race, color, national origin, sex,

and religion.

5 Pub. L. No. 97-35, § 901, § 2192(a), §§ 2601-2611, §§ 671-

683, § 2352(a), 95 Stat. 357, 535, 543, 552, 818, 893, 511, 867

(1981) (codified as amended at 42 U.S.C. §§ 300w-300w-10;
300x-300x-63; 701-710; 8621-8629; 9901-9926; 1397-1397f

(1994 & Supp. II 1996)). The social services block grant,

codified at 42 U.S.C. §§ 1397-1397f, does not contain a non-

Omnibus Reconciliation Act of 1981.^ Operating

in conjunction with the civil rights legislation

are laws designed to ensure quahty health care

service deHvery, such as titles VI and XVI of the

Pubhc Health Service Act,^ the Emergency
Treatment and Active Labor Act of 1985,^ and
health care funding programs such as medicaid

and medicare designed to assist specific groups

of individuals.

9

In the health care setting, the U.S. Depart-

ment of Health and Human Services (HHS) Of-

fice for Civil Rights (OCR) implements and en-

forces title VI, title IX, the community assurance

provision of the Hill-Burton Act, and the nondis-

crimination provisions in block grant programs
to ensure that recipients of HHS funds, includ-

ing private physicians, hospitals, nursing homes,

managed care organizations, research programs,

and health care financing programs, refrain

from discriminating against minorities and
women. 1" OCR implements these laws largely

discrimination provision. The primary care block grant. Pub.

L. No. 97-35, sec. 901, §§ 1921-1932, 95 Stat. 357, 552

(codified at §§ 42 U.S.C. §§ 300y-300yl0), was repealed in

1988. See chap. 4.

6 Pub. L. No. 97-35, 95 Stat. 357 (codified as amended in

scattered sections of 5, 7, 8, 10, 12, 15, 19, 20, 22, 23, 24, 25,

26, 29, 31, 33, 35, 36, 38, 42, 45, 46, 47, 49, 50 U.S.C (1994 &
Supp. II 1996)).

? Pub. L. No. 79-725, 60 Stat. 1040 (1946) (codified as

amended at 42 U.S.C. §§ 291-291-0 (1994)) (enacting title

VI of the Public Health Service Act), Pub. L. No. 93-641, 88

Stat. 2225 (1974) (codified at 42 U.S.C. §§ 300q-300t (1994))

(enacting title XVI of the Public Health Service Act).

8 Section 1867 of the Social Security Act, Aug. 14, 1935, c.

531, as amended by Pub. L. No. 99-272, § 9121(b), 100 Stat.

164 (1986) (subsequently amended) (codified as amended at

42 U.S.C. § 1395dd (1994)).

9 Social Security Amendments of 1965, Pub. L. No. 89-97,

titles XVIII & XIX, 79 Stat. 286, 343 (codified as amended at

42 U.S.C. §§ 1395-1396n (1994 & Supp. II 1996)).

10 The community assurance provision of the implementing

regulations for titles VI and XVI of the Public Health Serv-
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through rulemaking and poUcy development.

The resultant regulations and poHcy guidance

shovdd provide the foundation for OCR's efforts

to ensure nondiscrimination. Assessing the ef-

forts OCR has undertaken in developing regula-

tions and poUcies, and evaluating the extent to

which OCR has provided clear, effective regula-

tory and pohcy gmdance require a careful review

of several key elements. These include the stat-

utes OCR implements, OCR's development of

standards and definitions that relate to dis-

crimination in health care, and OCR's treatment

in regulations and pohcies of key issues, such as

managed care, physician staff privileges, Hmited
Enghsh proficiency, and medical research.

Federal Laws Addressing Access
to Health Care
Hill-Burton Act

For much of the post-World War II era, the

Federal Government has maintained a consis-

tent effort to make health care more accessible

to more Americans. Soon after the end of the

war, in 1946, Congress passed the Hospital Sur-

vey and Construction Act, popularly known as

the Hill-Burton Act.^^ With this law, Congress

sought to address a nationwide lack of adequate

health care facihties, with a special focus on ru-

ral areas. ^2 The original act estabhshed Federal

grants for the construction of hospitals and other

health care facihties. Congress stated that one of

the main pvirposes of this legislation was:

to assist the several States in the carrying out of their

programs for the construction and modernization of

such pubHc or other nonprofit community hospitals

and other medical facihties as may be necessary, in

ice Act, known as the Hill-Burton Act, is codified at 42
C.F.R. § 124.603(a)(1) (1998).

OCR's mission also includes enforcement responsibilities for

section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794

(1994 & Supp. II 1996), the Age Discrimination Act of 1975, 42

U.S.C. §§ 6101-6107 (1994 & Supp. II 1996), and the Ameri-

cans with Disabilities Act of 1990, 42 U.S.C. §§ 12101-12213

(1994 & Supp. II 1996). However, these statutes will not be

addressed because they are outside the scope of this report.

" 42 U.S.C. §§ 291-2910 (1994). A later act, the National

Health Planning and Resources Development Act of 1974,

codified at 42 U.S.C. §§ 300q-300t (1994), added a new title

XVI to the Public Health Service Act. This effectively

amended the Hill-Burton program to encompass titles VI
and XVI of the Public Health Service Act.

12 Hospital Survey and Construction Act, H.R. Rep. No. 2519
(July 13, 1946), reprinted in 1946 U.S.C.C.A.N. 1558, 1560.

conjunction with existing facihties, to furnish ade-

quate hospital, chnic, or similar services to all their

people. 1^

The Hill-Burton Act has been amended sev-

eral times to address evolving health care con-

cerns, i^ In 1964 Congress amended Hill-Burton

by passing the Hospital and Medical Facihties

Amendments Act, which was incorporated into

the Pubhc Health Service Act as title VI. is This

amendment expanded the program's focus to

include the modernization of existing facihties as

weU as the construction of new facihties. i^ Six

years later. Congress again amended the act to

include loan and loan guarantee programs.!'^

In 1974 Congress amended Hill-Burton by
passing the National Health Planning and Re-

soxirces Development Act, which was incorpo-

rated into the Pubhc Health Service Act as title

XVI. 18 At that time legislators beUeved that be-

cause of the success of Hill-Burton, additional

hospital facihties were no longer needed. i^ Con-

gress intended title XVI as a replacement for

title VI of the Pubhc Health Service Act and at-

tempted to contain health costs by ciortaihng

vmnecessary hospital expansions-^" Title XVI
required health facihties to obtain certificates of

13 42 U.S.C. § 291(a) (1994).

!* See generally James F. Blumstein, "Court Action, Agency
Reaction: The HiU-Burton Act as a Case Study," Iowa Law
Review, vol. 69 (1984), p. 1227.

15 Hospital and Medical Facilities Amendments of 1964,

Pub. L 88-443; 78 Stat. 447 (codified as amended at 42
U.S.C. §§ 291-2910 (1994)).

1^ The proportion of funds expended for construction in

1947, which was 78 percent, compared with only 3 percent

in 1974, demonstrates the shift in focus away from construc-

tion toward modernization between those years. S. Rep. No.
93-1285, reprinted in 1974 U.S.C.C.A.N. 7842, 7862.

1'^ The Medical Facilities Construction and Modernization

Amendments of 1970, Pub. L. No. 91-296, supplemented the

grants with loan and loan guarantee programs. These pro-

grams provided loan guarantees to non-Federal lenders on
behalf of private health facilities, and direct loans to public

agencies that are constructing or modernizing public hospi-

tals. See National Health Planning and Resources Develop-

ment Act of 1974, S. Rep. No. 93-1285, reprinted in 1974
U.S.C.C.A.N. 7842, 7863.

18 42 U.S.C. §§ 300q-300t (1994).

19 S. REP. No. 93-1285, reprinted in 1974 U.S.C.C.A.N.

7842, 7864. They did, however, recognize that many facili-

ties stUl required modernization.

20 1982 Congressional Quarterly Almanac, p. 497. Facilities

that had received funding under title VI were still governed

under that title.
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need from their States before funding would be

approved. 21

Congressional intent to use the Hill-Biirton

Act as a means of expanding health care access

is reflected in the "uncompensated care assur-

ance" and "community service assurance" provi-

sions of the original act. 22 These provisions re-

quired the States receiving funds to "provide for

adequate hospital faciUties for the people resid-

ing in a State, without discrimination on account

of race, creed, or color, and shall provide for ade-

quate hospital facilities for persons unable to

pay therefor."23

Before passage of the 1964 Civil Rights Act,

health care facilities openly discriminated

against blacks, and these practices were sup-

ported by Federal money furnished through the

Hill-Burton Act. Segregated facihties were eUgi-

ble to receive Federal funding as long as they

certified that there was a faciHty of "like quaUty"

available for blacks. 24 Most hospitals excluded

black patients and black physicians altogether,

and the hospitals that did admit blacks put them
in separate wards with black physicians and
support staff. In 1963 the fourth circuit struck

down this separate but equal funding poUcy as a

violation of the equal protection clause of the

14th amendment.25 The separate but equal lan-

guage was subsequently excised from the com-

munity service assurance provision.26

Implementation and Enforcement
Under the Hill-Burton implementing regula-

tions promulgated by HHS, the community
service assurance obHgation also provided two
other nondiscrimination mandates: (1) that a

Hill-Burton facility must not withhold emer-

gency medical services because of the inabihty to

2' Ibid.

22 See Pub. L. No. 79-725, § 2, sec. 622(f), 60 Stat. 1043

(1946). The regulations implementing these provisions, as

amended, are codified at 42 C.F.R., pt. 124, subpts. F and G
(1998).

23M
24 Jd.

25 Simkins v. Moses H. Cone Memorial Hosp., 323 F.2d 959,

969 (4th Cir. 1963) (en banc), cert, denied, 376 U.S. 938

(1964); see Sidney D. Watson, "Reinvigorating Title VI: De-

fending Health Care Discrimination—It Shouldn't be so

Easy," Fordham Law Review, vol. 58 (1990), p. 940.

26 See Pub. L. No. 88-443, § 3, sec. 603(e), 78 Stat. 447

(1964).

pay of a patient residing in the service area;27

and (2) that such a faciUty not discriminate

against patient-beneficiaries of Federal, State, or

local third-party payors (for example, medicaid

or medicare patients).28 The community service

provision lasts in perpetuity.29

Unhke the community service provision, the

uncompensated care provision obligates the fa-

ciHty only for a 20 year period. For example, un-

der the uncompensated care provision, if a hos-

pital has received grant assistance with Hill-

Burton funds, it must provide vincompensated

services for 20 years from the time the construc-

tion of the faciHty was completed.^o If such a fa-

ciHty has received loans through title VI, that

faciHty must provide free service until the loan is

repaid.31 In addition, the faciHty must be avail-

able to serve aU persons Hving in its service area

without discrimination with respect to the above

categories. 32 jf an uninsured patient who resides

in the facility's service area requires emergency
medical services, the facility must treat that pa-

tient.33 FinaUy, the faciHty must afford equal

access and quahty treatment to medicaid and
medicare patients, and to aU other beneficiaries

27 42 C.F.R. § 124.603(b) (1998). A patient who is employed
in the service area is also protected, if the facility received

funds under title XVI.

28 42 C.F.R. § 124.603(c)(2) (1998). See this chapter. "Hill-

Burton Act, Rulemaking and Policy Development" section,

for a discussion on Hill-Burton rulemaking and policy devel-

opment.

29 The HHS regulation implementing the statute's commu-
nity assurance provision requires that "in order to comply

with its community service assurance, a facility shall make
the services provided in the facility or portion thereof con-

structed, modernized, or converted with Federal assistance

under title VI or XVI of the Act available to all persons re-

siding (and, in the case of facilities assisted under title XVI
of the Act, employed) in the facility's service area without

discrimination on the ground of race, color, national origin,

creed or any other ground unrelated to an individual's need
for the service or the availability of the needed service in the

facility." 42 C.F.R. § 124.603(a)(1) (1998).

30 42 C.F.R. § 124.501(b)(l)(i) (1998).

31 42 C.F.R. § 124.501(b)(l)(ii) (1998).

32 42 C.F.R. § 124.603(a)(1) (1998). If the facility received

funding under title XVI of the Public Health Service Act,

even patients that do not live in the area, but that work
within its boundaries, are covered. See also Jane Perkins,

"Race Discrimination in America's Health Care System,"

Clearinghouse Review, special issue, 1993, pp. 380-81.

33 42 C.F.R. § 124.603(b) (1998). If the facility received title

XVI funds, a patient employed in the service area must also

be given emergency services.
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of government-sponsored health insurance pro-

grams. ^^

The Hospital Svirvey and Construction Act

continued to provide Federal grants and loans

for the construction of hospitals until 1974, when
Congress discontinued appropriations for the

program.35 Hill-Burton has been responsible for

increasing the number and modernity of health

facihties across the Nation. However, enforce-

ment of the act has not been effective in ensur-

ing equal access to quahty health care, according

to some legislators, covirts, and commentators. ^6

For example, one commentator has stated

that, since the 1970s, HHS' enforcement of the

Hill-Burton obhgations has failed, both quahta-

tively and quantitatively, to provide the level of

care for indigent persons mandated by Con-

gress.^' This commentator cited several reasons

for the ineffectiveness of the Hill-Burton uncom-

pensated care requirements. First, HHS failed to

promulgate regulations to define and enforce the

uncompensated care and community service ob-

hgations until the 1970s.38 Second, although the

Federal regulations permitted the Secretary to

designate a State agency to administer, monitor,

and enforce HiU-Burton, the regulations did not

require them to develop ehgibihty standards,

issue hospital guidelines, or monitor comph-

ance.39 Third, because the statute and the regu-

lations provided no punitive measures for viola-

tions, there was httle incentive for hospitals to

comply.40

Despite HHS' apparent failure to clarify Hill-

Burton requirements, courts have allowed pri-

vate citizens to sue health care facihties that

have violated the uncompensated care and com-

munity service assurance provisions."*^ However,

these plaintiffs have had mixed success. '•^

Title VI of the Civil Rights Act of 1964

In 1964, some 18 years after passage of the

original Hill-Burton Act, Congress passed the

most comprehensive civil rights legislation it

had enacted in nearly100 years. Title VI of the

Civil Rights Act of 1964 prohibits race, color, and

national origin discrimination in any federally

assisted program or activity ."^^ Its objective is to

prohibit discrimination by recipients of Federal

funds against the intended beneficiaries of those

funds. Federal funds assist State and local gov-

ernments in almost every area of domestic pubUc

spending, including income support, infrastruc-

ture, pubhc education, law enforcement, and so-

cial services.

The nondiscrimination mandate of title VI

reaches the vast majority of actors in the health

care industry because of the widespread distri-

bution of medicaid, medicare part A, and other

HHS program funds. For example, all health

care providers that treat medicaid patients, in-

cluding private physicians, hospitals, and nurs-

ing homes, are bound by title VI. ''^ Similarly cov-

3^ 42 C.F.R. § 124.603(c)(2) (1998).

35 See 1974 U.S.C.C.A.N. 7842-43.

36 See Karen Treiger, note, "Preventing Patient Dumping:

Sharpening the Cobra's Fangs," New York University Law
Review, vol. 61 (1986) p. 1199 (citing Newsom v. Vanderbilt

Univ., 453 F. Supp. 401, 409 (M.D. Tenn. 1978), affd in part,

modified in part, and rev'd in part, 653 F.2d 1100 (6th Cir.

1981)) C'The first enforcement regulations were finally prom-

ulgated in 1972, but then only after a series of lawsuits forced

the agency into action."), (Took v. Ochsner Found. Hosp., 61

F.R.D. 354, 361 (E.D. La. 1972) (by not issuing "any rulings,

regulations, standards, or taking any specific action with re-

spect to these hospitals," Secretary of HEW had foiled to en-

sure that Hill-Burton facilities fulfilled their community serv-

ice obhgations); S. REP. No. 93-1285, reprinted in 1974

U.S.C.C.A.N. 7842, 7900 (implementation of Hill-Burton by

HEW and State agencies has been "sorry performance").

37 Ibid.

38 Ibid, (citing Newsom v. Vanderbilt Univ., 453 F. Supp.

401, 409 (M.D. Tenn. 1978)).

39 Ibid.

40 Ibid., pp. 1199-1200 (citing 42 U.S.C. 291c(e)(l) (1982 &
Supp. II 1984)); 42 C.F.R. 124.606 (b) (1986)).

41 Ibid., p. 1200, n. 102 (citing Euresti v. Stenner, 458 F.2d

1115, 1118 (10th Cir. 1972); OMICA v. James Archer Smith

Hosp., 325 F. Supp. 268 (S.D. Fla. 1971); Cook v. Ochsner

Found. Hosp., 319 F. Supp. 603 (E.D. La. 1970)). See gener-

ally Stephen E. Ronfeldt and Russell W. Callaway, Jr.,

"Beneficiary-Based Enforcement of Federal Regulatory Pro-

grams: Strategies for Compelling Federal Agencies and

Regulatees to Comply with Pubhc Interest Laws," Howard
Law Journal, vol. 2 (1983), p. 1365.

42 See, e.g., Treiger, "Preventing Patient Dumping," p. 1200,

n.l03 (citing Perry v. Greater S.E. Community Hosp.

Found., No. 725-71 (D.D.C. June 28, 1972)).

43 The act provides that "[n]o person in the United States

shall, on the ground of race, color or national origin, be ex-

cluded firom participation in, be denied the benefits of, or be

subjected to discrimination under any program or activity

receiving Federal financial assistance." 42 U.S.C. § 2000d

(1994).

44 See id. See also 42 U.S.C. § 2000d-4a (1994) (defining

"program or activity" as "all of the operations of—(1)(A) a

department, agency, special purpose district, or other in-
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ered are all facilities that treat medicare pa-

tients."*^ Health care financing entities, such as

managed care organizations, are also prevented

from discriminating on the basis of race, color, or

national origin if they contract to provide medi-

caid or medicare reimbursements.^^ Finally, re-

search programs that receive HHS funding must
not discriminate.'*'' Title VI, therefore, is a cru-

cial and potentially vital tool for ensioring non-

discrimination and equal access to quality health

care.

The legislative history of title VI makes clear

that Congress passed the statute in part to en-

sure that Federal funds would no longer be used

to support segregated health care facihties.^^ In

speaking on behalf of enactment of title VI, Con-

gressman Lindsay, reading from the House Ju-

diciary Committee report accompanying the

1964 Civil Rights Act, referred specifically to

discrimination on the basis of race in access to

federally assisted health care dehvery programs.

Representative Lindsay described in vivid detail

the racial discrimination pervasive in hospital

construction and other medical care programs
funded under the Hill-Burton Act:

strumentality of a State or local government, or the entity of

such State or local government that distributes such assis-

tance and each such department or agency (and each other

State or local government entity) to which the assistance is

extended, in the case of assistance to a State or local gov-

ernment; (2)(A) a college, university, other post-secondary

institution, or a public system of higher education; or (B) a

local educational agency (as defined in section 198(a)(10) of

the Elementary and Secondary Education Act of 1965), sys-

tem of vocational education, or other school system; (3) an
entire corporation, partnership, or other private organiza-

tion, or an entire sole proprietorship—(i) if assistance is

extended to such corporation, partnership, private organiza-

tion, or sole proprietorship as a whole; or (ii) which is prin-

cipally engaged in the business of providing education,

health care, housing, social services, or parks and recrea-

tion; or (B) the entire plant or other comparable, geographi-

cally separate facility to which Federal financial assistance

is extended, in the case of any other corporation, partner-

ship, private organization, or sole proprietorship; or (4) any
other entity which is established by two or more of the enti-

ties described in paragraph (1), (2), or (3); any part of which

is extended Federal financial assistance" (emphasis added)).

Section 2000d-4a(3)(A)(ii) pertains to private organizations

principally engaged in the business of providing health care,

the category to which private physicians, private hospitals,

and private nursing homes belong. 42 U.S.C. § 2000d—

4a(3)(A)(ii) (1994).

« See 42 U.S.C. § 2000d-4a(3)(A)(ii) (1994).

^6 See id.

*^ See 42 U.S.C. § 2000d--4a(2)(A)-(3)(A) (1994).

« See 110 Cong. Rec. 1661 (1964) (statement of Rep. Lindsay).

Testimony before the House Judiciary Subcommittee
. . . demonstrates that in many regions of the coun-

try, citizens are denied the equal benefits firom Fed-

eral financial assistance programs because of their

color. . . The Hill-Burton Act is a relevant case in

point. Under this act, Federal funds are granted to

assist in the construction and equipment of public

and voluntary disease hospitals. Assistance is also

provided for the establishment of other forms of medi-

cal care facUities such as nursing homes and public

health centers. As of May 1963, $2 billion have been

devoted to this purpose by the Government. Despite

the extent of this Federal contribution, however, ex-

ample after example is available which establishes

that Negroes are denied equal treatment under the

act. Negro patients are denied access to hospitals or

are segregated within such facilities. Negro doctors

are denied staff privileges—thereby precluding them
firom properly caring for their patients. Qualified Ne-
gro nurses, medical technicians, and other health per-

sonnel are discriminated against in employment op-

portunities. The result is that the health standards of

Negroes and, thereby, the Nation are unpaired; and
the incentive for Negroes to become doctors or to re-

main in many communities, after gaining a medical

education, is reduced. . . In a related fashion, racial

discrimination has been found to exist in vendor

payment programs for medical care of public assis-

tance recipients. Hospitals, nursing homes, and clin-

ics in all parts of the [country] participate in these

programs and, in some, Negro recipients have re-

ceived less than equal advantage."*'

Continuing Relevance of tfie Title VI Mandate
More recently, the Attorney General has

sought to reinvigorate the Federal Government's

commitment to enforce title VE, especially with

regard to pohcies and practices that create a dis-

criminatory impact for a particular racial or na-

tional origin group. In a memorandum issued in

July 1994 and circulated to aU heads of depart-

ments and agencies that provide Federal finan-

cial assistance, the Attorney General stated:

This administration will vigorously enforce title VI.

As part of this effort, and to make certain that title VI
is not violated, each of you should ensure that the

disparate impact provisions in your regulations are

fuUy utilized so that all persons may enjoy equally

the benefits of federally financed programs. . . En-

forcement of the disparate impact provisions is an
essential component of an effective civil rights com-

pliance program. Individuals continue to be denied,

on the basis of their race, color, or national origin, the

"9 Ibid.
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full and equal opportunity to participate in or receive

the benefits of programs assisted by Federal funds.

Frequently discrimination results from policies and
practices that are neutral on their face but have the

effect of discriminating. . . This Department is com-
mitted to productive and effective enforcement of the

civil rights laws by each agency that extends Federal

financial assistance. Facially neutral policies and
practices that act as arbitrary and unnecessary barri-

ers to equal opportunity must end. This was the goal

of title VI when it became law and it remains one of

the highest priorities of this Administration.^"

Recent studies indicating different health

care access, outcomes, and quaHty of care along

racial/ethnic lines illustrate the continuing rele-

vance of the Attorney General's concerns and the

need, as she directed Federal agencies, to use

the title VI mandate to its fullest to ensure that

neutral policies and practices do not result in a

discriminatory impact based on race, color, or

national origin.^^

Implementation and Enforcement

Federal agency enforcement activities that

use the title VI mandate are specifically pre-

scribed under the law. As apphed to programs
operated by HHS, for example, title VI requires

the agency to administer and enforce the stat-

ute's nondiscrimination provisions through the

issuance of rules, regulations, or orders estab-

lishing the standards for comphance.^^ HHS'
rules, regvdations, and orders must be

"consistent with the achievement of the objec-

tives" of the program or activity for which the

financial assistance is being extended. ^3 HHS'
rules, regulations, and orders also must be ap-

proved by the President.^'* Executive Order
12250 provides the Attorney General with the

authority vested in the President by title VI to

approve aU related agency rvdes, regvdations.

5° U.S. Attorney General Janet Reno, U.S. Department of

Justice, memorandum for Heads of Departments and Agen-
cies that Provide Federal Financial Assistance, July 14,

1994 (hereafter cited as Reno, July 14, 1994 Memo).

61 See USCCR, The Health Care Challenge: Acknowledging
Disparity, Confronting Discrimination, and Ensuring Equal-

ity, Vol. I. The Role of Governmental and Private Health

Care Programs and Initiatives, September 1999 (hereafter

cited as USCCR, The Health Care Challenge, vol. I), chap. 2.

52 42 U.S.C. § 2000d-l (1994).

53 7d.

54M

and orders. 55 Effective implementation and en-

forcement of title VI shovdd convince an HHS
recipient that HHS will withhold Federal finan-

cial assistance if discrimination exists in its pro-

gram, or if discrimination elsewhere in its opera-

tions affects the program, ^6 unless the recipient

agrees to remedy the discrimination.

Title VI allows HHS to enforce compUance
with its rules, regulations, or orders either: (1)

by terminating or refusing to grant or to con-

tinue financial assistance, or (2) by "any other

means authorized by law.''^' No action of any
kind, however, may be taken unless and until

HHS has advised the recipient of its failure to

comply and has determined that compHance
cannot be achieved voluntarily.ss If HHS selects

termination or discontinuance of financial assis-

tance as the means of enforcement, it may not

terminate funds until and unless there has been
an "express finding on the record, after opportu-

nity for hearing," of noncompHance.^^ Fvirther,

55 Exec. Order No. 12250, § 1-101, 3 C.F.R. 298 (1981), re-

printed in 42 U.S.C. § 2000d-l (1994). The authority and
responsibility for coordinating title VI implementation and
enforcement among all the agencies with title VI responsi-

biUty is vested in the Attorney General under Executive

Order 12250. This order also applies to title IX of the Educa-

tion Amendments of 1972, section 504 of the Rehabilitation

Act of 1973, and "any other provision of Federal statutory

law which provides . . . that no person in the United States

shall, on the ground of race, color, national origin, handicap,

religion, or sex, be excluded from participation in, be denied

the benefits of, or be subject to discrimination under any
program or activity receiving Federal financial assistance."

Exec. Order No. 12250, § 1-101, 3 C.F.R. 298 (1981), re-

printed in 42 U.S.C. § 2000d-l (1994). For a further discus-

sion of the Attorney General's title VI responsibihty, see

USCCR, Federal Title VI Enforcement, chap. 3. See also

Brian K. Landsberg, "The Federal Government and the

Promise of Brown," Teachers College Record, vol. 96, no. 4
(summer 1997), pp. 627-36.

56 The Civil Rights Restoration Act of 1987, Pub. L. No. 100-

259, 102 Stat. 28 (title VI related provision codified at 42

U.S.C. § 2000d-4a (1994)), amended "the definition of pro-

gram or activity" as it applies to the scope and coverage of

title VI. See 42 U.S.C. § 2000d-4a (1994). In addition, the

act's legislative history confirms the reach of the fund ter-

mination remedy. See U.S. Congress, Senate, Committee on
Labor and Human Resources, Civil Rights Restoration Act of

1987, 100th Cong., 2d sess., S. Rep. No. 64, p. 20, reprinted

in 1988 U.S.C.CAN. 3, 22. See USCCR, Federal Title VI

Enforcement, chap. 2.

57 42 U.S.C. § 2000d-l (1994).

58 Id. See also United States v. Baylor Univ. Med. Ctr., 736

F.2d 1039, 1050 (5th Cir. 1984), cert, denied, 469 U.S. 1189

(1985).

59 45 C.F.R. § 80.8(c) (1998).
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its action must be limited in its effect to the par-

ticular recipient, or part thereof, and the par-

ticular program in which a violation has been

found.^° Once HHS has afforded notice to the

recipient, an opportunity for a hearing, and
thereafter ordered termination, discontinuance,

or refusal to grant funds, it must file a written

report justifying its action with the congres-

sional committee having jurisdiction over the

particular assistance program.^^ HHS' action

does not become effective until 30 days after the

filing of the report.^^

Judicial Interpretation

As intended by Congress, courts have upheld

termination of funding as an appropriate agency

enforcement mechanism to be used when recipi-

ents are not in compUance with those rules and
regulations.^3 However, courts have varied in

their interpretations of what other measures are

available to an agency. For example, some courts

have held that an agency is entitled, under title

VI, to enforce contractual assurances of compU-
ance by a recipient.^^

Although title VI expressly provides for ad-

ministrative enforcement only, lower courts have

consistently recognized private suits, also known
as private rights or causes of action, as a means
of enforcing title VI.^^ Courts have allowed pri-

vate individuals to initiate lawsuits under title

VI because, although fund termination may
serve as an effective deterrent to recipients, it

60 Id.

61M
62M
63 See, e.g., Board of Public Instruction v. Finch, 414 F.2d

1068, 1076-78 (5th Cir. 1969).

6'* See, e.g., United States v. Marion County Sch. Dist., 625

F.2d 607, 617 (5th Cir. 1980), reh'g denied, 629 F.2d 1350

(5th Cir. 1980), cert, denied, 451 U.S. 910 (1981) (holding

that the United States is entitled to sue to enforce contrac-

tual assurances of compliance with this section's prohibition,

and is entitled to whatever reUef is necessary to enforce

such assurances).

65 See, e.g., Chester Residents Concerned for Quality Living

V. Seif, 132 F.3d 925 (3rd. Cir 1997) (holding that a private

right of action for disparate impact cases exists under the

title VI regulations); Neighborhood Action Coalition v. City

of Canton, 882 F.2d 1012, 1015 (6th Cir. 1989); Larry P. v.

Riles, 793 F.2d 969, 977 n.3 (9th Cir. 1984); Montgomery
Improvement Ass'n v. United States Dep't of Hous. and Ur-

ban Dev., 645 F.2d 291, 295-97 (5th Cir. 1981); Bossier

Parish Sch. Bd. v. Lemon, 370 F.2d 847, 852 (5th Cir. 1967),

cert, denied, 388 U.S. 911 (1967).

may leave the victim of discrimination without a
remedy .^^

Plaintiffs in private causes of action enforcing

title VI cannot terminate Federal funding, s'' but

they may be able to receive equitable or mone-
tary rehef, depending on the facts of their

cases.68 Equitable rehef means that a plaintiff

may use the court's power to force the defendant

to take a specific action or to refrain from taking

a specific action.^^ Courts may award eqviitable

rehef when a plaintiff proves a case of discrimi-

nation.''" An example of equitable rehef in the

title VI health care context is the granting of an
injunction to stop a hospital from renovating a

facihty that is inaccessible to minorities. Mone-
tary, or compensatory rehef, takes the form of

money paid to a plaintiff as compensation for

harm done.''^

For private claimants who allege discrimina-

tion resulting from pohcies or actions of a health

care facihty, one of the most promising aspects of

title VI is that it may be used to estabhsh a dis-

parate impact claim. '^2 Disparate impact occurs

when a facially neutral pohcy operates in a way
that affects a protected class of citizens dispro-

portionately. Under title VI, a health care plain-

tiff who is claiming disparate impact need not

66 See, e.g.. Cannon v. Univ. of Chicago, 441 U.S. 677, 705-

06 (1979) (discussing the need to allow a private right of

action under title IX of the Education Amendments of 1972).

67 Watson, "Reinvigorating Title VI," p. 946.

68 See Franklin v. Gwinnett County Public Schools, 503 U.S.

60, 70 (1992) (interpreting as support for monetary damages
under title IX, the implicit view of a majority of the Cburt in

Guardians Ass'n v. Civil Serv. Comm'n, 463 U.S. 582 (1986),

that damages are available in title VI cases).

69 See, e.g., Latimore v. Contra Costa County, No. C 94—

1257, slip op. at 32-33 (N.D. Cal. Aug. 1, 1994) (granting

(but later dissolving due to changed circumstances) a pre-

Uminary injunction postponing construction of a hospital),

preliminary injunction dissolved, Latimore v. Contra Costa

County, No. C 94-1257 (N.D. Cal. Mar. 27, 1995), dissolu-

tion affd, 11 F.3d 489 (9th Cir. Feb. 1, 1996) (table case

format), 1996 U.S. App. LEXIS 3524 (No. 9^15886).

™ See Guardians Ass'n v. Civil Serv. Comm'n 463 U.S. 582,

612 (1983) (O'Connor, J., concurring); id. at 624-34

(Marshall, J. dissenting); id. at 635-39 (Stevens, Brennan,

Blackmun, J.J., dissenting); Watson, "Reinvigorating Title

VI," p. 953, and nn. 99-100.

71 The Supreme Court has held that this type of rehef is only

available where the plaintiff proves that the defendant pur-

posefully discriminated. Id. at 584.

72 The Supreme Court has held that the title VI imple-

menting regulations of HHS allow for discrimination claims

based upon disparate impact. Id. at 589-93.
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establish that a policy has a discriminatory mo-
tive in order to obtain relief. The plaintiff need
only demonstrate that he or she is a member of a

particiolar minority group that has been or could

be affected at disproportionately high rates by

the pohcy.

Although the disparate impact theory has

opened the door for a wider array of discrimina-

tion causes of action, claimants still have their

work cut out for them. PrevaiUng on a claim of

disparate impact can be difficult because of the

evidentiary burdens on the plaintiff. Once the

plaintiff estabhshes that an adverse impact ex-

ists, the defendant must legally justify its ac-

tions by estabhshing a relationship between the

discriminatory poUcy or practice and the defen-

dant's stated objective. ''3 However, if the defen-

dant is able to justify the pohcy or practice, the

bvirden shifts back to the plaintiff to demon-
strate that there is a less discriminatory option

available that is comparably effective.^'*

The problems relating to the renovations, re-

locations, and closures of health care facihties

exemplify some of the difficulties in relying on
disparate impact as a cause of action under title

VI. Three early claims in which plaintiffs at-

tempted to use title VI impact discrimination to

enjoin the closure of local hospitals were rejected

by the covirts.''^ More recently, one small victory

suggests the continuing viabihty of title VI as an
avenue for fighting recipient health care facih-

ties.''^

^3 See, e.g., Elston v. Talladega County Board of Education,

997 F.2d 1394, 1413 (11th Cir. 1993) (requiring that the

defendant demonstrate that its actions were necessary to

meet a "legitimate, important goal integral to the defen-

dant's institutional mission"). See also Daniel K. Hampton,
note, 'Title VI Challenges by Private Parties to the Location

of Health Care Facihties: Toward a Just and Effective Ac-

tion," Boston College Law Review, vol. 37 (May 1996), pp.

530-31 (discussing Elston, 997 F.2d, at 1394).

''* See ibid., p. 553, citing Elston, 997 F.2d at 1407; Watson,

"Reinvigorating Title VI," pp. 965-66 (discussing the appli-

cation of the burden of proof in the title VII employment
discrimination context to title VI education cases).

75 Bryan v. Koch, 627 F.2d 612, 616 (2d Cir. 1980); NAACP
v. Med. Ctr., Inc., 657 F.2d 1322, 1337 (3d Cir. 1981); Gin-

gras v. Lloyd, 585 F. Supp. 684 (D. Conn. 1983).

™ See Latimore v. Contra Costa County, No. C 94-1257, slip

op. at 20 (N.D. Cal. Aug. 1, 1994) (stating that the defen-

dant's burden is to show that the disparate impact was re-

quired by necessity ... or that the challenged conduct has a

manifest relationship to . . . health care objectives and
granting (but later dissolving due to changed circumstances)

a preliminary injunction postponing construction of a hospi-

Medicare and Medicaid Programs
In 1965 Congress created the medicare and

medicaid programs as titles XVIII and XIX, re-

spectively, of the Social Security Act.'''' The pur-

pose of these programs was to provide a coordi-

nated approach for health insvirance and medical

care for the aged, and to expand medical services

for the needy and the disabled.''^ The medicaid

program is a Federal program that awards
grants to States to furnish medical assistance to

indigent individuals who are aged, bUnd or oth-

erwise disabled, or who are members of famiUes

with dependent children.''^ In return for this

Federal assistance, States are required to de-

velop a State plan of operation and oversight

that is approved by the Secretary of Health and
Human Services.^" Under this plan, the State is

responsible for reviewing the appropriateness

and quahty of care provided to medicaid pa-

tal in a predominately white, middle class part of the

county), preliminary injuction dissolved, Latimore v. Contra

Costa County, No. C 94-1257 (N.D. Cal. Mar. 27, 1995),

dissolution affd, 77 F.3d 489 (9th Cir. Feb. 1, 1996) (table

case format), 1996 U.S. App. LEXIS 3524 (No. 95-15886).

But see Mussington v. St. Luke's-Roosevelt Hospital Center,

824 F. Supp. 427, 432-433 (S.D.N.Y. 1993), affd, 18 F.3d

1033 (2d Cir. 1994) (per curiam) (rejecting a title VI reloca-

tion claim on the ground that it was time-barred because the

claim had been filed over 3 years fi-om the time the consoli-

dation plan had "gained a significant degree of certainty").

" Social Security Amendments of 1965, Pub. L. No. 89-97,

titles XVIII & XIX, 79 Stat. 286, 343 (codified as amended at

42 U.S.C. §§ 1395-1396n (1994 & Supp. II 1996)).

78 Social Security Amendments of 1965, S. Rep. NO. 404

(1965), reprinted in 1965 U.S.C.C.A.N. 1943. The medicare

program consists of Parts A and B. Part A, called the medi-

care hospital insurance (HI) program, pays for hospital,

nursing home, home health, and hospice services. Part B,

the medicare supplemental medical insurance (SMI) pro-

gram, covers physicians' services and a variety of other

items and services including outpatient hospital services,

home health care, physical and occupational therapy, pros-

thetic devices, durable medical equipment, and ambulance
services. Barry R. Furrow, Thomas L. Greaney, Sandra H.
Johnson, Timothy S. Jost, and Robert L. Schwartz, eds.,

Health Law: Cases, Materials, and Problems (St. Paul, MN:
West Group, 1997), p. 842. See also Pub. L. No. 89-97, §§
1811-1817, 1831-1844, 79 Stat. 286 (codified as amended at

42 U.S.C. §§ 1395-1395a, 1396-1396a (1994 & Supp. II

1996)).

79 42 U.S.C. §§ 1396-1396a (1994). See Linton v. Comm'r of

Health and EnVt, 779 F. Supp. 925, 928 (M.D. Tenn. 1990)

(describing the purposes of the Medicaid statute), remanded,

973 F.2d 1311 (6th Cir. Tenn. 1992), subsequent appeal,

affd, sub. nom., Linton by Arnold v. Comm'r of Health and
EnVt, 65 F.3d 508 (6th Cir. Tenn. 1995).

80 779 F. Supp. at 928.
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tients, and for determining whether the recipi-

ent health care providers meet the requirements

for participation in the program.^^

The Social Secxirity Amendments Act does

not contain any general nondiscrimination pro-

visions, but the regulations implementing it re-

quire medicare and medicaid providers to abide

by the nondiscrimination edicts of title VI of the

Civil Rights Act of 1964, section 504 of the Re-

habihtation Act of 1973, the Age Discrimination

Act of 1975, and their associated regulations.^^ jf

a provider is found to have discriminated in vio-

lation of any of these statutes, its provider con-

tract is considered invaUd, and it risks losing

Federal funds.^s

Because medicare and medicaid are Federal

assistance programs, victims of impact discrimi-

nation based upon race, color, or national origin

may receive eqviitable rehef under title VI. A
successful example of this right of action is Lin-

ton V. Commissioner of Health and Environ-

ment,^"^ a class action sviit in which one of the

plaintiffs, an elderly black woman, enjoined a

Tennessee poUcy that Umited the number of

beds in medicaid-participating nursing homes.

The U.S. District Court for the Middle District of

Tennessee found that because of the higher inci-

dence of poverty in the black population, and the

concomitant increased dependence on medicaid,

the bed-hmitation pohcy impacted blacks dis-

proportionately.^^

Title IX of the Education Amendments of 1972

In the early 1970s, Congress continued to en-

act civil rights legislation requiring nondiscrimi-

81 Id. at 929 (citing 42 U.S.C. § 1396a(a)(33) and 42 C.F.R. §

442).

82 42 C.F.R. § 489.10 (1998). The associated regulations are

found in 45 C.F.R. pt. 80 (1998) (title VI); 45 C.F.R. pt. 84

(1998) (section 504); and 45 C.F.R. pt. 90 (1998) (Age Dis-

crimination Act). In addition, as regards the Vaccines for Chil-

dren Program, the medicaid statute requires States to iden-

tify, with respect to any population of vaccine-eligible children,

a substantial portion of whose parents have a limited ability to

speak the English language, those program-registered provid-

ers who are able to communicate with the population involved

in the language and cultural context that is most appropriate.

See 42 U.S.C. § 1396(s)(c)(3)(B) (1994).

83 See Linton, 779 F. Supp. at 935 (citing 42 C.F.R. pts. 80,

84, and 90).

84 See id. at 932.

85 7d.

nation in a variety of contexts.^^ In 1972 Con-

gress passed title IX of the Education Amend-
ments Act.8' The language of title IX was pat-

terned after that of title VI, but the scope of title

IX was limited to sex discrimination in educa-

tional programs.88

Title IX's legislative history indicates that

Congress enacted the statute in part as a re-

sponse to congressional testimony reporting

widespread discrimination against women in

higher education, including medical school pro-

grams.89 Chaired by Representative Edith Green
of Oregon, hearings were held in conjunction

with Congress' consideration of section 805 of

H.R. 16,098, a biU that would have added the

word "sex" to title VI of the Civil Rights Act of

1964.9° Sponsors of the new legislation sought to

accommodate members of Congress opposed to a

comprehensive prohibition against sex discrimi-

nation in all federally assisted programs.^^

In his introduction of title IX on the Senate

floor, Senator Birch Bayh, the bill's sponsor, em-
phasized the seriousness of gender discrimina-

tion in medical school admissions.^^ Senator

Bayh stated that from 1966 to 1967, only 18 out

of 89 medical schools in the country had more
than 10 percent female students.^^ Moreover, the

Senator introduced statistics demonstrating that

although the percentage of female appUcants to

medical schools increased more than 300 percent

86 See, e.g., section 504 of the Rehabilitation Act of 1973,

Pub. L. No. 93-112, title V, § 504, 87 Stat. 394 (codified as

amended at 29 U.S.C. § 794 (1994)) (providing for nondis-

crimination on the basis of disability in federally assisted

programs); title IX of the Education Amendments of 1972,

20 U.S.C. §§ 1681-1688 (1994) (requiring nondiscrimination

on the basis of sex in federally assisted education programs);

Equal Educational Opportunity Act of 1974, Pub. L. No. 93-

380, 88 Stat. 515 (codified as amended at 20 U.S.C. §§ 1701-
1721 (1994)) (prohibiting States firom denying equal educa-

tional opportunity to an individual on account of race, color,

sex, or national origin).

87 20 U.S.C. §§ 1681-1688 (1994).

88 20 U.S.C. § 1681(a) (1994).

89 See Discrimination Against Women: Hearings on § 805 of

H.R. 16,098 Before the Special Subcommittee on Education of

the House Committee on Education and Labor, 91st Ck)ng., 2d
Sess. (1970).

90 42 U.S.C. §§ 2000d-2000d-7 (1994).

91 See 117 Cong. Rec. 30, 407, 30, 408 (1971); 118 Cong. Rec.

5803, 5807, 18, 437 (1972) (remarks of Sen. Bayh); 117 Cong.

Rec. 39, 256 (1971) (remarks of Rep. Green).

92 118 Cong. Rec. 5803 (statement of Sen. Bayh).

93 Ibid.
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between 1929 and 1965, the percentage of those

that were accepted actually declined from 65.5

percent in 1929 to 47.7 percent in 1965.^4

Implementation and Enforcement
Title IX and its implementing regiilations

have been the most influential pieces of Federal

legislation and poUcy to effect positive change in

higher education for women, offering a means
for women to gain access to such fields as law,

medicine, and business. The HHS regulations

implementing title IX outUne criteria for what
constitutes compUance with title IX, and, thus,

nondiscrimination under that law.^^ The regula-

tions address many educational practices, par-

ticiolarly admission to educational programs,

including university hospital teaching and re-

search programs. They also deal with topics such

as comparable facilities and services.^^

In addition, the Civil Rights Restoration Act

of 1987,97 which apphes to title IX and title VI,

means that the title IX nondiscrimination man-
date apphes on an institutional basis, rather

than a program-specific one.^s Thus, with certain

exceptions,99 title IX's nondiscrimination man-
date reaches any institution that receives Fed-

eral funds for an educational program. Although

the primary agency making such grants is the

Department of Education, the statute is enforced

by any Federal agency that grants such funds,

including the Department of Health and Human
Services. 1"°

The enforcement procedures under title IX
are essentially the same as those under title

VI. 101 The primary method of enforcement is

fund termination, although enforcement may

9^ Ibid. (Sen. Bayh, citing statistics from Journal of Medical

Education, vol. 42, no. 1 (January 1967) and the Association

of Medical Ck)Ileges Datagram, vol. 7, no. 8 (1966)).

95 45 C.F.R. pt. 86 (1998).

9«7d.

97 See Pub. L. No. 100-259, 102 Stat. 28 (codified at 20

U.S.C. §§ 1681, 1687, 1688; 29 U.S.C. §§ 706, 794; 42 U.S.C.

§§ 2000d-4a (1994)) (amending title VI of the Civil Rights of

1964, title IX of the Education Amendments of 1972, and
section 504 of the Rehabilitation Act of 1973).

98 See 20 U.S.C. § 1687 (1994).

99 See 20 U.S.C. § 1681(a)(l)-(9) (1994).

"» See 45 C.F.R. pt 80 (1998) (the existence of which evi-

dences HHS' shared jurisdiction of title IX cases).

"" See 45 C.F.R. § 86.71 (incorporating the enforcement

procedures of 45 C.F.R. §§ 80-6 to 80-11 and pt. 81).

occvir by any method authorized by law. 102 Funds
cannot be terminated until attempts to foster

comphance have failed, and the recipient has

been afforded the opportunity for a hearing, i''^

The language of the title IX statute is similar

to that of title VI, reflecting Congress' view that

laws proscribing gender, race, color, and na-

tional origin discrimination are based upon the

underlying precept of equal rights under the

law. The courts have also demonstrated the hnk
between title IX and title VI by interpreting

them analogously. 1*''* The two statutes are simi-

lar in both substantive protections and enforce-

ment procedures. For example, title IX, as well

as title VI, reaches discrimination in employ-

ment, ^''s

Private rights of action are -available, ^°^ in

which plaintiffs may be awarded equitable

and/or compensatory rehef.^"'' An example of eq-

uitable rehef would be a case in which a viniver-

sity is ordered to admit a student whose appHca-

tion it had previously rejected discriminatorily.

An example of compensatory rehef might involve

paying damages to a victim of sexual harass-

102 20 U.S.C. § 1682(l)-(2) (1994); 45 C.F.R. § 86.71 (1998)

(incorporating the enforcement procedures of 45 C.F.R. §§
80-€to80-ll&pt. 81).

103 20 U.S.C. § 1682 (1994); 45 C.F.R. § 86.71 (1998)

(incorporating the enforcement procedures of 45 C.F.R. §§
80-6 to 80-11 and pt. 81); 45 C.F.R. §§ 80.8-80.10.

104 See Gannon v. Univ. of Chicago, 441 U.S. 677, 696-703

(1979) (stating that the congressional drafters of title IX
explicitly assumed that it would be enforced in the same
manner as title VI).

105 See 42 U.S.C. § 2000d-3 (1994); 45 C.F.R. pt. 86, subpt. E
(1998) (prohibiting employment discrimination under title

DC); 45 C.F.R. § 80.3(c)(l>-(3) (prohibiting employment dis-

crimination under title VI). The scopes of the nondiscrimina-

tion provisions differ, however. Title VI only applies to cases

in which actual participants in Federal employment pro-

grams allege discrimination or where discrimination in em-
ployment causes discrimination to the beneficiaries. 45

C.F.R. § 80.3(c)(l)-(3). Title IX proscribes employment dis-

crimination in any educational program. 45 C.F.R. §

86.51(a)(lH4).

106 441 U.S. at 688-89 (1979) (conferring a private right of

action for gender discrimination under title IX).

107 Franklin v. Gwinnett Ck)unty Public Schools, 503 U.S. 60,

66-73 (1992) (citing Bell v. Hood, 327 U.S. 678, 684 (1946))

(holding that there is a presumption that when a federal

statute provides a general right to sue against an invasion of

legal rights, Federal courts may use any available remedy,

and finding that Congress did not intend to Umit the appli-

cation of this presumption in title IX cases).
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ment by a professor. ^^^ One important area in

which title IX case law remains unsettled is dis-

parate impact discrimination. Unlike the title VI

enforcement regime, it is still uncertain whether
plaintiffs must prove intentional discrimination

to make a case under title IX. ^"^

Gender discrimination in educational pro-

grams relating to health could, in the long run,

affect the quaUty of care given by health facih-

ties. For example, if female apphcants are de-

nied admission to medical school because of dis-

crimination, the effect would be to decrease the

number of female doctors serving the pubUc.

This could eventually affect the way patients are

treated. A Hmited niunber of plaintiffs who were
denied admission to medical schools have

brought suits under title IX. 11°

Another area in which gender discrimination

impinges upon the quaUty of health care is chni-

cal research. According to a number of commen-
tators, many cUnical trials of potential new
drugs fail to use women as test subjects.^^^ These

108 See id. at 76 (holding that a high school student that had
been sexually harassed by her teacher could receive com-

pensatory damages).

los James S. Wrona, "Eradicating Sex Discrimination in

Education: Extending Disparate-Impact Analysis to title IX
Litigation," Pepperdine Law Review, vol. 21 (1994), p. 7 n. 30

(citing Pfeiffer v. Marion Ctr. Area School Dist., 917 F.2d

779, 788 (3rd Cir. 1990)) (suggesting that if confronted with

the issue, the third circuit would allow a disparate impact

claim); Sharif v. New York State Educ. Dep't, 709 F. Supp.

345, 364 (S.D.N.Y. 1989) (awarding a preliminary injunction

ordering the New York State Education Department from

relying solely on SAT scores in awarding scholarships); Haf-

fer v. Temple Univ., 678 F. Supp. 517, 539-40 (E.D. Pa.

1987) (holding that discriminatory intent is not required for

a title IX claim).

"0 See., e.g., Gannon v. University of Chicago, 441 U.S. 677

(allowing a private right of action under title IX, although

plaintiff lost on remand); Lieberman v. Univ. of Chicago, No.

79 C 3533 (N.D. 111. Sept. 21, 1980), U.S. Dist. LEXIS 14078

at *5-7, affd, 660 F.2d 1185 (7th Cir. 1981), cert, denied,

456 U.S. 937 (1982) (holding that plaintiffs request for in-

junctive relief was moot and that compensatory damages are

unavailable under title IX, thus not reaching the merits of

plaintiffs case).

"1 See, e.g., Anna C. Mastroianni, "HIV, Women, and Access

to CUnical Trials—^Tort Liability and Lessons from EDS,"
Duke Journal of Gender Law and Policy, vol. 5, no. 1 (spring

1998), pp. 167-77; Karen Rothenberg, "Gender Matters:

Implications for Clinical Research and Women's Health

Care," Houston Law Review, vol. 32 (winter 1996), pp. 1201-

72; Mary Bobinski, "Women and HIV: A Gender-Based
Analysis of a Disease and Its Legal Regulation," Texas

Journal of Women and Law, vol. 3 (1994), p. 22, n. 55; R.

Alta Charo, "Protecting Us to Death: Women, Pregnancy,

commentators assert that medical research proj-

ect managers are hesitant to use females in

testing drugs for three reasons. First, they be-

heve that the difference between the male and
female bodies is insignificant for their pur-

poses. 112 Second, they fear being held hable if a

woman or her unborn fetus is injiired.^i^ Third,

women are considered "unnecessarily comph-
cated," making research trials that include them
more time consuming, and more expensive. ^^^ At
least one commentator has suggested that fail-

ure to use female test subjects in federally as-

sisted research is a violation of title IX. ^^^

Nondiscrimination Provisions in Block Grant

Statutes

Nine years after the passage of title IX, Con-

gress again enacted legislation having signifi-

cant impHcations for health care access of mi-

norities and women. In 1981 Congress created

block grants as part of the Omnibus Budget Rec-

oncihation Act.^^^ The legislation consolidated

the existing Federal grant programs of several

agencies, including the Departments of Housing
and Urban Development, Education, and Health

and Human Services, ^i'' Under the block grant

regime. States had more fi:eedom to tailor pro-

grams to meet their specific needs.i^^

HHS categorical programs were consoHdated

into seven block grants: the commvuiity services,

the preventive health and health services, the

and Clinical Research Trials," St. Louis Law Journal, vol. 38
(faU 1993), pp. 136-37.

"2 Charo, "Protecting Us to Death," p. 141.

"3 Ibid., p. 144.

"'' Ibid., pp. 142-43.

"5 Bobinski, "Women and HIV," p. 22, n. 55 (stating that

title IX might provide relief, if rejected potential research

participants could demonstrate that title IX was intended to

protect them, and that they were excluded due to discrimi-

nation).

"G 42 U.S.C. §§ 300w-300w-10; 300x-300x-63; 701-710;

8621-8629; 9901-9926 (1994 & Supp. II 1996). These laws

contain provisions requiring nondiscrimination on the basis

of race, color, national origin, sex, and religion. See chap. 4.

"T USCCR, Federal Title VI Enforcement, p. 77.

118 See the Library of Congress, Congressional Research

Service, Government Division, Federalism in the United

States: Toward the Third Century an Overview of Trends

and Issues, Rept. No. 89-262 GOV (Apr. 17, 1989), p. 6. See

also Arkansas, Louisiana, New Mexico, Oklahoma, and
Texas Advisory (Committees to the USCCR, The New Wave
of Federalism: Block Granting and Civil Rights in the

Southwest Region, January 1983, p. 3.
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alcohol and drug abuse and mental health serv-

ices, the primary care (repealed in 1988), the

maternal and child health services, the social

services, and the low-income energy assistance

program. ^^^ With the exception of the social

services block grant, 120 each block grant provi-

sion in the statute has a section prohibiting dis-

criminatory practices. The nondiscrimination

provisions are essentially the same, with a few
exceptions. Three of the block grant programs

—

preventive health and health services, alcohol

and drug abuse and mental health services, and
maternal and child health services—^prohibit

discrimination based on race, color, national ori-

gin, sex (under title IX), age, and handicap, and
provide independent sex and rehgion nondis-

crimination provisions. ^21 The community serv-

ices and low-income home energy assistance

block grants prohibit discrimination based on
race, color, national origin, sex (under title IX),

age, and handicap, but not rehgion. 122

If the Secretary of HHS determines that an
entity receiving funds under a program has dis-

criminated, the Secretary must notify the Gov-

ernor of the State and request that compHance
be secured. If such comphance is not secured

within a reasonable time (up to 60 days), the

Secretary may choose between three enforce-

ment avenues: (1) referring the matter to the

Attorney General for imposition of a civil suit;

(2) exercising the enforcement powers of title VI
of the Civil Rights Act of 1964, the Age Dis-

crimination Act of 1975, or section 504 or the

Rehabihtation Act, which includes fund termina-

tion procedvires; or (3) taking some other action

authorized by law.123 xhe U.S. Attorney General

also has enforcement authority under these pro-

visions and may institute a civil action without
waiting for a referral from an agency. ^24

Emergency Medical Treatment
and Active Labor Act

Fovir years after passage of the Omnibus Rec-

oncihation Act, in 1985, Congress passed the

Emergency Medical Treatment and Active Labor
Act (EMTALA) to ensure against private hospi-

tals "dumping" emergency patients, including

women in active labor, onto pubhc hospitals be-

cause of their inabiUty to pay. 125 The law became
effective on August 1, 1986, and apphes to all

hospitals that participate in medicare and that

have emergency rooms. ^^e Under the act, if a
hospital cannot stabihze a patient, it can trans-

fer the patient to another hospital only if the

following conditions are met: (1) the patient re-

quests a transfer, in writing, after being in-

formed of the hospital's obhgations and of the

risk of the transfer; (2) the responsible physician

certifies in writing that the benefit of the trans-

fer outweighs the risk of the transfer; (3) the re-

ceiving hospital has available space and quah-
fied personnel for the treatment of the patient

and has agreed to accept the patient; (4) the

transfer is made with appropriate medical

transportation equipment; and (5) the transfer-

ring hospital sends all relevant medical reports

to the receiving hospital. 127

Enforcement

EMTALA may be enforced by filing a com-
plaint with the Health Care Financing Admini-

"9 Codified as amended, respectively, at 42 U.S.C. §§ 9901-
9912; 300w-300w-10; 300x-300x-63; 300y-300yl0; 701-

709; and 8621-8629 (1994 & Supp. II 1996).

•20 Final Rules, Block Grant Programs, U.S. Department of

Health and Human Services (EDHS), Office of the Secretary, 47

Fed. Reg. 29,472, 29, 480 (1982). The Secretary interpreted

"other existing laws against discrimination in Federally as-

sisted programs as applying to the Social Services Block

Grant." Ibid. Thus, race, color, national origin, sex (only in

educational programs), age, and disability are protected from

discrimination under this program, but rehgion is not.

i2« 42 U.S.C. §§ 300w-7(a)(l)-(2); 300x-57(a)(l)-(2); and 708

(a)(l)-(2) (1994 & Supp. II 1996).

J22 42 U.S.C. §§ 9906(a); and 8625(a) (1994).

123 42 U.S.C. §§ 300x-7(b)(l)(A)-(C); 300w-7(b); 708(b)(1)-

(3); 8625(b)(l)-(3) and 9906(b)(l)-(3) (1994).

124 42 U.S.C. §§ 300x-7(b)(2); 300w-7(c); 708(c); 8625(c) and
9906(c) (1994).

125 Section 1867 of the Social Security Act, Aug. 14, 1935, c.

531, as amended by Pub. L. No. 99-272, § 9121 (b), 100 Stat.

164 (1986) (subsequently amended) (codified as amended at

42 U.S.C. § 1395dd (1994)). This U.S. Commission on Civil

Rights report will not focus on this statute because it is not

enforced by the Office for Civil Rights at HHS.
126 42 U.S.C. § 1395dd(a) (1994).

127 42 U.S.C. § 1395dd(c)(l)-(2) (1994). See also Perkins,

"Race Discrimination," p. 380. According to Perkins, "In the

years since the antidumping law became effective, consis-

tent government investigations and enforcement efforts

have not occurred. A study by the Public Citizen Health
Research Group, for example, found that between 1986 and
1991, only 140 hospitals and three physicians were cited for

violations, despite an estimated 250,000 dumping incidents

each year." Ibid, (citing Public Citizen Health Research

Group, "140 Hospitals Named for Patient Dumping Viola-

tions," April 1991, pp. 1-2).
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stration (HCFA) or by private suit.^^s Responsi-

bility for Government enforcement is split be-

tween HCFA and the Office of Inspector General

(OIG). The OIG may fine hospitals or physicians

up to $50,000 per violation and may cancel phy-

sicians' receipt of medicare and medicaid funds

for gross or repeated violations. ^29 HCFA may
terminate the hospital's medicare and medicaid

funds. ^30 In practice, HCFA allows a hospital

that has been found in violation 23 days from

the date of the confirmed violation to take cor-

rective action. 131 The second avenue of enforce-

ment is private suit. This legal alternative is at-

tractive because it allows the opportunity for a

patient to receive damages. ^^^ The courts have

generally been supportive. ^33

OCR's Rulemaking and Policy
Development for Title VI, Hill-Burton,
Title IX, and Block Grants

The development of regulations and poUcy

gviidance is a primary means through which civil

rights enforcement agencies such as OCR can

implement the nondiscrimination provisions of

the laws they enforce. It is through regulations

and pohcy guidance that these agencies develop

and disseminate approaches to estabhshing

cases of discrimination and guidance on key is-

128 42 U.S.C. § 1395dd(d) (1994). See also Joan M. Stieber

and Linda J. Spar, "EMTALA Enforcement in the '90s

—

Enforcement Challenges," Health Matrix, vol. 8 (winter

1998), p. 60 (hereafter cited as Stieber and Spar, "EMTALA
in the '90s").

129 42 U.S.C. § 1395dd(d)(l) (1994). See also Stieber and
Spar, "EMTALA in the '90s," pp. 60-62.

130 42 U.S.C. § 1395cc(b)(2) (1994 & Supp. II 1996). See also

Stieber and Spar, "EMTALA in the '90s," pp. 60-62.

131 HHS, Health Care Financing Administration, Medi-

care/Medicaid State Operations Manual, Part 3412 (Rev.

1/95). See also Stieber and Spar, "EMTALA in the '90s," pp.

6a-€2.

132 42 U.S.C. § 1395dd(d)(2) (1994). See also Stieber and
Spar, "EMTALA in the '90s," pp. 60-62.

133 See, e.g., Vickers v. Nash General Hosp., Inc., 78 F.3d

139, 142 (4th Cir. 1996); Brooker v. Desert Hosp. Corp., 947

F.2d 412, 414 (9th Cir. 1991) (stating that the act did not

enumerate specific income or wealth criteria to trigger pro-

tection of an individual); Gatewood v. Washington Health-

care Corp., 933 F.2d 1037, 1040 (D.C. Cir. 1991) (remarking

that the act did not distinguish between patients with in-

surance and those without it). But see Johnson v. University

of Chicago Hosps., 982 F.2d 230, 233 (7th Cir. 1992) (stating

that mere contact between an ambulance and a hospital

communication system did not trigger the hospital's

EMTALA obligation).

sues relating to civil rights enforcement in spe-

cific contexts. Taken together, regulations,

guidelines, ^34 poUcies, and investigative guid-

ance should serve to ensure that civil rights en-

forcement staff implement investigative proce-

dures effectively, fairly, and consistently. In ad-

dition, they also shovdd inform recipients of Fed-

eral funds of their compHance responsibiUties

under the law. Finally, guidehnes and poUcies

should be available to all beneficiaries of Federal

funds.

OCR's mandate requires it to promulgate

regulations and pohcy guidance for several key

statutes, including title VI of the Civil Rights Act

of 1964,135 title IX of the Education Amendments
of 1972,136 title VI of the Pubhc Health Service

Act, known as the Hill-Burton Act,i37 as well as

Omnibus Reconcihation Act of 1981.138

DOJ regulations mandate that Federal agen-

cies develop their own regulations and guide-

fines implementing title VI.139 The guidelines

134 In the context of Federal nondiscrimination law, guide-

lines are program-specific rules promulgated by a Federal

agency. See U.S. Department of Justice, Coordination and
Review Section, "Coordination of Enforcement of Non-
discrimination in Federally Assisted Programs," Guidelines,

28 C.F.R. 42.404 ("Federal agencies shall pubUsh title VI
guidelines for each type of program to which they extend

financial assistance, where such guidelines would be appro-

priate to provide detailed information on the requirements

of title VI.").

135 42 U.S.C. §§ 2000d to 2000d-7 (1994).

136 20 U.S.C. §§ 1681-1688 (1994).

137 42 U.S.C. §§ 291-2910 (1994).

138 Codified as amended in scattered sections of 5, 7, 8, 10,

12, 15, 19, 20, 22, 23, 24, 25, 26, 29, 31, 33, 35, 36, 38, 42, 45,

46, 47, 49, 50 U.S.C (1994 & Supp. II 1996)).

139 28 C.F.R. §§ 42.403-.404 (1998). Under Executive Order
12250, the U.S. Department of Justice (DOJ) has oversight

and coordination responsibility for civil rights enforcement

efforts under title VI, title IX, and section 504 of the Reha-
bilitation Act of 1973. Under Executive Order 12250, the

President has delegated overall leadership responsibility for

coordinating these efforts to the Attorney General. Exec.

Order No. 12250, 3 C.F.R. 298 (1981), reprinted in 42 U.S.C.

§ 2000d-l (1994). Within DOJ, the Attorney General has
delegated the authority under Executive Order 12250 to the

Assistant Attorney General for Civil Rights, who heads the

Civil Rights Division (CRD). CRD is the primary entity,

among six major civil rights enforcement agencies within

the Federal Government, responsible for enforcing Federal

statutes prohibiting discrimination on the basis of race,

color, sex, disabiUty, religion, and national origin. Merrily

Friedlander, chief; Ted Nickens, deputy chief, Programs;

Allen Payne, program officer, and Andrew Strojney, deputy

chief. Legal; Coordination and Review Section, Civil Rights

Division, U.S. Department of Justice, interview in Washing-
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are meant to serve as a program-specific sup-

plement to the title VI regvilations, for each title

VI covered program. 1'*° DOJ also specifies that

agencies should distribute the guideUnes to re-

cipients, beneficiaries, comphance officers, and
the general pubhc.^^^

DOJ's Coordination and Review Section

(CORS), in the Civil Rights Division, has issued

regulations, ^^2 gviidehnes,!^^ poUcy guidance, and
investigative guidance. The regvJations lay out

the responsibihties of Federal agencies on the

enforcement of title VI in the following areas:

agency regulations and guidehnes; pubUc dis-

semination of title VI information; data and in-

formation collection; procedures for determining

comphance, including preaward and postaward

reviews; complaint procedures; coverage of em-
ployment practices under title VI; requirements

of State agencies administering continuing State

programs; methods of resolving noncomphance;
interagency cooperation and delegations; agency

staff; and agency title VI enforcement plans. i^"*

The pohcy and investigative guidance mate-

rials provide more specific rules and procedures

in some of the above areas. CORS recently has

worked with HHS OCR officials to develop guid-

ance documents on title VI enforcement in wel-

fare reform and hmited Enghsh proficiency. ^^^ In

addition CORS has pubhshed a title VI legal

manual^"*^ and an investigative procedures man-
ual^'*'' to assist agencies in enforcing titles VI, IX,

ton, DC, Jan. 26, 1999, p. 5 (statement of Friedlander)

(hereafter cited as CORS interview). See USCCR, Federal

Title VI Enforcement, pp. 59-€G.

140 28 C.F.R. § 42.404(a) (1998).

"1 28 C.F.R. § 42.405(a) (1998).

i*2 "Coordination of Enforcement of Non-discrimination in

Federally Assisted Programs," 28 C.F.R. pt. 42, subpt. F
(1998).

143 The guidelines, published in 1966, address alternative

courses of action available to Federal agencies when they

determine that a recipient has violated title VI. 28 C.F.R. §

50.3 (1998).

144 Id. DOJ has also pubhshed regulations implementing the

nondiscrimination provision of section 504 of the Rehabilita-

tion Act. However, DOJ has not disseminated any regulations

implementing title DC of the Education Amendments of 1972.

145 CORS interview, p. 2.

146 See U.S. Department of Justice, Civil Rights Division,

Title VI Legal Manual, September 1998, accessed at <http:/

/www.usdoj.gov/crt/grants_statutes/indexpg.htm> (hereafter

cited as DOJ, Title VI Legal Manual).

section 504, and the nondiscrimination provi-

sions of the block grant programs.

For example, DOJ recently has provided

gmdelines related to the enforcement of title VI
in block grant programs. Referring to the Com-
mission's 1996 title VI report, the DOJ pohcy
guidance states that Federal agencies are ulti-

mately accountable for ensuring nondiscrimina-

tion in State administered programs, although

they are hindered from tracking the flow of Fed-

eral dollars from States to subrecipients (due to

States' selection of, and civil rights enforcement

authority over, their subrecipients). i'*^ DOJ ex-

plained that its 1999 pohcy guidance document
was issued in response to the U.S. Commission
on Civil Rights' recommendation for DOJ to pro-

vide guidehnes to Federal agencies in enforcing

civil rights provisions in the context of State as-

sistance programs. ^'*^

In the 1999 pohcy guidance, DOJ reiterates a

1982 legal opinion stating that civil rights stat-

utes apply to State programs, unless Congress

intended otherwise. i^o The guidance also high-

hghts title VI coordination regulations, including

the responsibility for "prompt and vigorous en-

forcement" of title VI (which rests with the head
of each Department administering federally as-

sisted programs) and the responsibHity for each

State agency administering a federally assisted,

continuing program to estabhsh a title VI com-

phance program for itself and its subrecipi-

ents. i^i Overall, the document's recommenda-
tions relate to how to ensure nondiscrimination

in block grant programs. DOJ stresses that the

"^ U.S. Department of Justice, Civil Rights Division, Inves-

tigation Procedures Manual for the Investigation and Reso-

lution of Complaints Alleging Violations of Title VI and
Other Nondiscrimination Statutes, September 1998.

148 Bill Lann Lee, Acting Assistant Attorney General, Civil

Rights Division, U.S. Department of Justice, memorandum
to Executive Agency Civil Rights Directors, Jan. 28, 1999

(re: enforcement of title VI of the Civil Rights Act of 1964

and related statutes in block grant-type programs) (citing

USCCR, Federal Title VI Enforcement, p. 155) (hereafter

cited as DOJ, Title VI PoUcy Guidance).

149 DOJ, Title VI Policy Guidance, p. 2.

150 Ibid., p. 3 (citing U.S. Department of Justice, Office of

Legal Counsel, Memorandum Opinion for the Counsel to the

Director, Office of Management and Budget, re: Apphcabil-

ity of Certain Cross-Cutting Statutes to Block Grants Under
the Omnibus Budget Reconcihation Act of 1981, p. 113

(1982)).

151 Ibid., pp. 4-5 (citing 28 CFR § 50.3(b) and 28 CFR §

42.410 (1998)).
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document's recommendations focus on the re-

sponsibilities that a Federal agency mandates
for all funding recipients, rather than the re-

sponsibihties that can be delegated to primary

recipients. DOJ requested that Federal agencies

attempt to implement as many of the sugges-

tions as are feasible, considering their particular

block grant programs. ^^^ However, DOJ ac-

knowledges that because of the diversity of block

grant and other State programs, it cannot de-

velop a "one-size-fits-all" model that can be use-

ful for all Federal agencies. ^^^

General Assessment of OCR's
Rulemaking and Policy Development

Overall, the Commission's study of OCR's
poUcy development and implementation indi-

cates that HHS has failed to develop adequate

regulations, gviidehnes, poUces, and investiga-

tive gviidance regarding health care issues. OCR
has neither developed adequate new regulations

nor updated or revised existing guidance to en-

sure that recipients understand how to comply

with the civil rights mandates it enforces. ^54 For

example, although block grant programs were

created in 1981, OCR never ratified regulations

for the implementation of the civil rights provi-

sions in HHS block grant statutes. Aside from

152 Ibid., p. 6.

153 Ibid., p. 23.

154 DOJ/CORS informed the Commission that it has directed

all Federal title VI enforcement agencies not to revise their

title VI or title IX regulations. The chief of CORS explained:

"That's not HHS' fault. All the title VI agencies have the

same exact regulations. We have told them not to update the

regulations. There was a decision made several years ago

not to touch the title VI [regulations] because [of] backlash,

which I agree with. . . Things may be changing very soon,

though. .
." (CORS interview, p. 5 (statement of Fried-

lander)).

Regardless of the earlier decision not to open the title VI
regulations for revision, the Commission finds that

HHS/OCR needs to make certain changes to its title VI
regulations. Moreover, CORS informed the Commission that

it has had a title VI model regulation that includes many of

the Commission's recommended changes in this report.

CORS stated that, basically, it has been waiting for an op-

portunity to direct the Federal title VI agencies to move
forward with changes to their regulations (CORS interview,

p. 5 (statement of Friedlander)). The Commission finds that

CORS needs to issue the directive to open title VI regula-

tions for revision as soon as possible. Therefore as soon as

CORS directs title VI enforcement agencies to go forward

with revisions to their regulations, HHS/OCR should im-

plement immediately the necessary changes identified by
the Commission.

this failure to effect appropriate implementation

of block grant programs, another especially dis-

turbing problem has been the agency's failure to

revise its title VI regvilations to reflect changes

in the law made by the Civil Rights Restoration

Act of 1987.155 This law was a congressional re-

sponse to a 1984 Supreme Court decision, Grove

City College v. Bell,^^^ that significantly cvirtailed

the broader apphcation of the statute with refer-

ence to the scope of the term "programs and ac-

tivities."

Fxxrther, OCR staff have indicated that it

should issue more policy gmdance. Equal oppor-

tunity speciahsts in Region VII noted that there

has been some concern about the lack of formal

pohcy guidance, and the guidance that they do

have is often "obsolete ."^^^ The attorney in that

region stated that OCR needs to be more aggres-

sive in developing poHcy guidance, and such

guidance should be pubhshed in the Federal

Register. ^^^ The regional manager further noted

that httle training is provided on OCR's poUcy
documents and guidance, and that it is primarily

only for OCR staff. The guidance is only written

in Enghsh and, therefore, cannot be distributed

outside the Enghsh-speaking community Uke the

OCR fact sheets (which are in several lan-

guages). ^^9

OCR's general failure to use regulations and
pohcies to implement civil rights laws has had a

devastating effect on the agency's abiHty to con-

duct the thorough, comprehensive enforcement

needed to ensure equal access to quaHty health

care in a complex and ever-changing environ-

ment. As such, discrimination in health care has
been allowed to persist.

OCR poHcy development for health care, as

opposed to human services, has been nearly

nonexistent for many years. When HHS was
formed in 1980, it lacked individual civil rights

pohcies, precedents, standards, and procedures

155 20 U.S.C. §§ 1681, 1687, 1688; 29 U.S.C. §§ 706, 794; 42

U.S.C. §§ 2000d--ia (1994).

156 465 U.S. 555 (1984).

15'' Peter Kemp, Jan Ro-Trock, and Maria Smith, equal op-

portunity specialists, Region VII, OCR, HHS, telephone

interview, Feb. 8, 1999, p. 10.

158 Jean Simonitsch, regional attorney. Region VII, Office of

General Counsel, HHS, telephone interview, Feb. 8, 1999, p. 3.

159 John W. Halverson, regional manager, Region VII, OCR,
HHS, telephone interview, Feb. 12, 1999, p. 4 (hereafter

cited as Halverson interview).
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necessary to operate an effective civil rights en-

forcement program. Since its creation, HHS has

not pubhshed any gmdeHnes for title VI, title IX,

or section 504 of the Rehabilitation Act, as re-

qviired by DOJ,^^° nor has it pubhshed any
gmdelines for the Hill-Burton Act.

OCR has an equally scant record on pohcy

development. The vast majority of existing pohcy

guidance relating to health care was dissemi-

nated before 1982.1^1 In recent years, OCR has

rehed on a case-by-case or ad hoc approach to

poUcy development. 162 Staff have indicated they

do not wish to "make a pohcy in a vacuum," be-

cause "it may not do what it was intended to

do." 163 Under this ad hoc approach, OCR pohcy

staff generally wait until an issue presents itself

in the context of an actual case, before deciding

how the issue should be resolved. Thus, OCR
will consider developing pohcy in cases where

160 See 45 C.F.R. pt. 80, app. B (1998). HHS has adopted

HEWs guidelines for vocational education programs. Id.

161 HHS, OCR, Policy and Special Projects Staff, "Title VI

Policy Compendium," vol. I (1984) and vol. II (1985); and
HHS, OCR, Policy and Special Projects Staff, "Section 504

Policy Compendium," (undated). These compendia also in-

clude policy developed by HEW between 1965 and May 1980.

In addition to the policies listed in the policy compendia,

OCR has been involved in developing other policies since

1982, including: "Notice to Recipients of Financial Assis-

tance From the HHS (re: application of Federal civil rights

laws to persons with AIDS or AIDS-related conditions or

those who may be perceived to have AIDS or AIDS-related

conditions)," May 30, 1988; "Isolation of AIDS Patients in

Health Care Settings" (undated); "Clarification on the Use of

Dog Guides by Visually Impaired Persons in Federally As-

sisted HHS Facilities," Mar. 24, 1988; 'The Multi-Ethnic

Placement Act of 1994," Apr. 20, 1995; "Inter-ethnic Adop-

tion Provisions of the Small Business Job Protection Act of

1996," June 4, 1997; "PoUcy Guidance on Investigations of

Adoption and Foster Care Placements," May 2, 1989;

"Revised Policy Guidance on Preemployment Inquiries,"

Nov. 3, 1992; "OCR Policy on Consultation with American
Indians and Alaska Natives," Apr. 9, 1997; and "Organ Pro-

curement and Transplantation Network Regulation," Apr. 2,

1997. See Thomas E. Perez, director, OCR, HHS, letter to

Frederick D. Isler, assistant staff director for Civil Rights

Evaluation, USCCR, June 3, 1999, enclosure, "Commission

on Civil Rights Evaluation of HHS OCR Headquarters Fol-

low-up Questions," p. 4 (hereafter cited as Perez letter, June

3, 1999).

162 Kathleen O'Brien, special assistant to the acting director,

OCR, HHS, telephone interview, Jan. 5, 1999, pp. 1-2

(hereafter cited as O'Brien interview).

163 Marcella Haynes, director. Office of Policy and Special

Projects, Kathleen O'Brien, special assistant to the acting

director, OCR, HHS, interview in Washington, DC, Nov. 16,

1998, pp. 12-13 (statement of Haynes) (hereafter cited as

PSPS interview).

there has been a significant divergence of opin-

ion or confusion among the regions regarding

the proper resolution for a particular issue or set

of issues. 164 When such disagreement or confu-

sion develops over an issue, OCR may develop

gviidance to explain or clarify its position, i^s This

approach to developing pohcy reflects a depar-

ture from the initial approach used by OCR from

1980 to 1982.166

The lack of pohcy development after 1982

may have reflected larger problems with OCR's
civil rights enforcement operations. Due to the

Secretary's concern about how the Department's

civil rights efforts were affected during the

1980s, she charged an intradepartmental team
to review HHS' civil rights implementation. With
respect to the lack of pohcy development, the

Civil Rights Review Team stated, "One of the

most cripphng factors that has prevented the

Office for Civil Rights and other components of

the Department from mounting and sustaining

an effective civil rights program has been the

absence of clear definitions, or standards, of

what constitutes discrimination in the health-

care system."i67 Moreover, to the extent that

HHS does develop pohcy, according to the Civil

Rights Review Team, such pohcy is not commu-
nicated effectively to OCR staff. i68 The acting

director of OCR appeared to agree when he

wrote in 1998 that "[t]he various legal and
regulatory authorities vmder which OCR works
are varied and disparate. At the moment, the

basic statute, case law, regvdations, guidance,

and other formal pohcies are not collected and
organized for wide scale staff use."i69 Conse-

quently, "the substance of civil rights protection

(i.e., what constitutes discrimination and how to

discover, prevent, or remedy it) has been largely

left undefined and to the discretion of each in-

vestigator, manager, reviewer and attorney

throughout the organization." I'o HHS OCR's

164 O'Brien interview, pp. 1-2.

165 Ibid.

166 HHS, Report of the Civil Rights Review Team, September

1993, pp. 1-2 (hereafter cited as HHS, Review Team Report).

See chap. 3.

167 HHS, Review Team Report, pp. 19-20.

168 Ibid., p. 10.

169 David Garrison, acting director, OCR, memorandum to

Deputy Secretary, HHS, Aug. 17, 1998, p. 4 (re: OCR man-
agement meeting).

170 Ibid., p. 1.
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failure to develop and communicate policies to

staff on a host of health care related issues has

in all probabiUty resulted in inconsistent and
incorrect findings by staff.

OCR still has not begun to address health

care issues in policy guidance. Although OCR
issued a guidance memorandum in 1998 on pa-

tients with limited EngHsh proficiency, ^''^ its ef-

forts with respect to other aspects of its man-
date, such as civil rights concerns in human
services programs (e.g., the Multiethnic Place-

ment Acti^2)^ appear to have taken precedence

over poUcy guidance on discrimination issues in

health care facilities. This is particularly true

with title VI enforcement issues. For example,

even in the development of its "substantive"

compUance manual, OCR has chosen to work on
title VI-related enforcement issues last of all.^'^^

Definitions and Standards Needed
One purpose for the development of pohcy

guidance, or statements on key objectives, con-

cepts, and terminology relating to civil rights

enforcement efforts, is that it provides a means
for OCR to commiuiicate more effectively the

comphance requirements of the Federal civil

rights statutes it enforces to recipients of HHS
funds. A statement of OCR's standards will help

the agency to ascertain whether a provider, fa-

ciHty, or managed care organization is in com-

pUance with Federal civil rights laws. Such a

statement also can assist recipients to under-

stand more fully the poHcies and practices they

must develop and implement to remain in com-

phance with Federal civil rights laws.

Equal Access to Quality Health Care

"It is our opinion that access to quaUty health

care is the issue on which the HHS should focus.

Both access to and quality of care are equally

important in determining whether a client's

rights have been upheld. "^'^'^

"HHS should focus their title VI and Hill-Burton

Act enforcement on health care access ensuring

equal access to health care for women and mem-
bers of racial /ethnic minorities. Failure to com-
ply results in a disproportionate amount of care

being provided by some organizations, many
times negatively impacted from a financial per-

spective."^'^^

Equal access or equaUty of opportunity are

concepts fundamental to Congress' purpose in

enacting civil rights laws such as title VI and
title IX. Standards evaluating whether a recipi-

ent is providing all of its patients equal access to

the health care services must address inequities

in both access to and quahty of health care that

have historically existed and continue on the

basis of race, ethnicity, and gender in the health

care system. As one commentator has noted:

If equitable access means, or is defined as, the actual

receipt of the quality and quantity of services needed,

then access in America has been inequitable. Many
individuals receive different health care (both quan-

tity and quaUty) based on characteristics other than
medical need. The care received by the wealthy is

different than the care received by the poor; the care

received by European Americans is different than the

care received by ethnic Americans; and the care re-

ceived by men is different than the care received by
women. 1''^

These are the very inequities that Federal civil

rights provisions such as title VI and the com-
munity assurance provision of the Hill-Burton

Act's implementing regulations seek to redress.

The need to improve access to quality health

services is acknowledged in HHS' objectives for

1" See HHS, OCR, "Guidance Memorandum: Title VI Prohi-

bition Against National Origin Discrimination—Persons

with Limited English Proficiency," Jan. 29, 1998 (hereafter

cited as OCR, "Guidance Memorandum on Limited English

Proficiency").

172 Pub. L. No. 103-382, 108 Stat. 3518 (codified in scattered

sections of 7, 8, 15, 20, 25, 29, and 42 U.S.C. (1994 & Supp.

Ill 1997)).

173 See David Garrison, acting director, OCR, HHS, and
Omar Guerrero, deputy director, OCR, HHS, interview in

Washington, DC, Nov. 23, 1998, p. 3 (hereafter cited as Gar-

rison and Guerrero interview).

174 William Gregory, executive director. Excelsior Youth
Centers, Inc., Aurora, CO, letter to Mireille Zieseniss,

USCCR, Feb. 7. 1999 (re: HHS investigation), p. 2.

175 Cindy Noa, administrative director, Patient Care, Carle

Clinic Association, Urbana, IL, letter to Frederick D. Isler,

assistant staff director for Civil Rights Evaluation, USCCR,
Jan. 25, 1999 (re: HHS investigation).

176 Vernellia R. Randall, "Does Clinton's Health Care Re-

form Proposal Ensure EquaUty of Health Care for Ethnic

Americans and the Poor?" Brooklyn Law Review, vol. 60

(spring 1994), p. 169 (citations omitted) (hereafter cited as

Randall, "Clinton's Health Care Proposal").
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improving health under its Healthy People 2010
initiative. According to HHS:

Many of the persisting disparities in health outcomes

across population groups reflect problems of access

within a continuum of care that includes preventive

services, primary care, emergency services, and long-

term and rehabilitative care. Additionally, these four

elements of the health care system represent critical

components of the interface between public health

and clinical medicine.
^'^'^

HHS reHes on the definition of access developed

by the Institute of Medicine, "the timely use of

personal health services to achieve the best pos-

sible health outcomes." ^'^^ The Institute of Medi-

cine notes, however:

No matter how generally efficacious a particular

health service may be, a good health outcome cannot

always be guaranteed. The most important considera-

tion is whether people have the opportunity for a good

outcome—especially in those instances in which
medical care can make a difference. When those op-

portunities are systematically denied to groups in

society, there is an access problem that needs to be

addressed.'"'^

Quality of care is an equally important ele-

ment to the issue of equal access to care. Ac-

cording to one advocacy group, improving the

quaUty of health care will ultimately lower the

costs of and increase access to health care.^^" Ac-

cording to the executive director of the National

Coahtion on Health Care, "[E]very American,

including every minority, should be guaranteed

adequate access to quahty health care."^^^ To do

this, it is important to create and maintain effec-

tive pubhc cUnics that are available to all, thus

providing an alternative to "the emergency room
problem" in which those without health insur-

1" HHS, Office of Public Health and Science, Healthy People

2010 Objectives: Draft for Public Comment, Sept. 15, 1998,

Access to Quality Health Services, p. 10-3 (hereafter cited

as HHS, Healthy People 2010).

1^* Institute of Medicine, Committee on Monitoring Access to

Personal Health Care Services, Access to Health Care in

America (Washington, DC: National Academy Press, 1993),

pp. 4, 33.

179 Ibid., p. 4.

180 Margaret Rhodes, executive director. National Coahtion

on Health Care, telephone interview, July 2, 1998, p. 2.

181 Ibid.

ance are forced to use the emergency room as

their primary source of health care.^^^

OCR does not have clear definitions and
standards to use in civil rights enforcement ac-

tivities to determine whether health care pro-

viders are offering equal access to health care

services. Fxorther, when analyzing whether an
individual has equal access to care, OCR must
also focus on the quality of care provided. Cur-

rently, there is no single, adequate definition of

equal access to quahty health care. The lack of a

defined benchmark for equal access to quahty of

care is a barrier to civil rights enforcement faced

by OCR and other defenders of civil rights stat-

utes. As such, it is imperative that OCR clearly

define the concept of equal access to quality

health care, and provide guidance to its staff in

investigating charges of the denial of access.

In developing a definition of equal access to

quahty health care, OCR should consider that

the term "access" is "a broad and often vaguely

defined concept" that has encompassed a num-
ber of variables, including the supply and avail-

abihty of health care providers, health insurance

coverage, and identification and removal of bar-

riers to access. 183 Further, the problem of defin-

ing access is comphcated by difficulties in meas-

uring access, particularly the standards for

evaluating whether health care facHities are

admitting and treating patients fairly and com-

petently. ^^^ In particular, the word "access" is

somewhat ambiguous, since it incorporates so

many different possible elements.

OCR has taken the first steps toward devel-

oping a pohcy statement defining equal access.

OCR's Case Resolution Manual states, for exam-
ple, that OCR's mission is to "promote and en-

sure that people have equal access to and oppor-

tunity to participate in and receive services in all

HHS programs without facing unlawful dis-

crimination." However, OCR does not attempt to

define clearly the meaning of the term "equal

access" to health care, even though this is a term

that may be open to widely different interpreta-

tions.

182 Ibid.

183 Center for Studying Health System Change, "Access to

Health Care: Bridging the Gap Between Pohcy and Re-

search," issue brief, no. 8 (April 1997), p. 1.

184 Ibid., pp. 1-2.
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Without some form of gmdance, to both its

own staff and recipients and beneficiaries of

HHS funding, it is impossible to know what OCR
is referring to when it states that its mission is

to provide "equal access." It is, therefore, very

difficult to know what exactly the agency seeks

to find when it evaluates whether a recipient is

complying with Federal civil rights mandates,

particularly what efforts a health care provider

must undertake to ensure that it is in comph-

ance. Further, absent an adequate definition of

both "equal access" and "quahty health care,"

OCR staff may not reaUze that the quahty of

health care is an important civil rights issue. ^^^

Imagining the efforts OCR might undertake

and the elements it could include in a poHcy

statement defining "equal access" in the health

care context provides a helpful means of focusing

the debate over what exactly such a statement

should contain. It seems an appropriate first

step in developing such a pohcy statement would
be to review the work of the many commentators

who have written on equal access to health care

as a civil right. Based on the ideas presented in

their work, a poHcy statement defining "equal

access" in health care might contain an opening

section illustrating the inequities in gaining ac-

cess to health care that have confronted Ameri-

cans who are members of racial and ethnic mi-

norities and women, both historically and in the

present. It also might contain a section on how
Congress has sought to remove these inequities

by enacting statutes such as title VI and title IX

and the nondiscrimination provisions in block

grant statutes. In addition, such a poHcy state-

ment might contain a discussion on the author-

ity Congress has given OCR to promulgate

regulations xinder title VI, HiU-Burton, and title

IX. OCR should refer to the provisions in these

regulations that define discrimination.

This pohcy statement also might contain a

discussion identifying the principal forms of dis-

185 In interviews with Commission staff, several OCR staff

noted that complaints concerning the quality of care and
appropriate care were not necessarily within OCR's jurisdic-

tion. See, e.g., Peter Kemp, Jan Ro-Trock, and Maria Smith,

equal opportunity specialists/investigators, Region VII,

OCR, HHS, telephone interview, Feb. 8, 1999, p. 5 (hereafter

cited as OCR Region VII EOS interview); Roger Geer, re-

gional attorney, Region VI, Office of General Counsel, Civil

Rights Division, HHS, telephone interview, Feb. 3, 1999, p.

5 (hereafter cited as Geer interview); OCR Region X EOS
interview, pp. 6-7 (statement of Plymouth).

crimination on the basis of race, color, and na-

tional origin in the health care industry. Specifi-

cally, it should observe that the effect of differen-

tial treatment based on relative abihty to pay
has been that racial/ethnic minorities, as the

segment within American society least able to

afford health care services, continue to experi-

ence difficulty in obtaining access to health care

commensurate with that provided to white

Americans. One commentator's observations are

particvdarly appropriate in conveying the impor-

tance of this issue. He stated:

A national health system that conditions health care

on the abihty to pay will inevitably discriminate

against racial minorities. As almost any school child

knows, there is a strong correlation in America be-

tween race and poverty. Minorities are also much
more likely to be represented among the ranks of the

uninsured. Why then should we be surprised at racial

disparities in access to health care? How could it be

otherwise?!^^

This pohcy statement might discuss the

myriad of other pohcies and practices engaged in

by health care providers that create discrimina-

tion on the basis of race, color, or national origin

and explain why specific practices result in dis-

crimination. For example, it might explain that

such factors as distance, travel time and other

transportation difficulties, excessive waiting

times in emergency rooms, and inadequate

means of addressing language barriers aU may
constitute discrimination and can result in de-

nial of equal access to quaUty health care.^s?

Therefore, the only legitimate determinant of

who receives health care and the manner in

which it is deUvered should be the need for

service. All other determinants cannot play a

role without potentially imphcating title VI
regiilatory provisions and presenting possible

civil rights violations under the statute or its

regvdations. As one commentator observed,

"Health care access may be considered equitable,

therefore, when the primary determinant of

186 Cjordon Bonnyman, Jr., "Unmasking Jim Crow," Journal

of Health Politics, Policy, and Law, vol. 18, no. 4 (winter

1993), p. 872.

187 Jane W. Peterson, Yvonne M. Sterling, and DeLois P.

Weekes, "Access to Health Care: Perspectives of African

American Families with Chronically 111 Children," Family
Community Health, vol. 19, no. 4 (1997), p. 64 (citing R.

Evans, "Asthma among minority children," Chest, vol. 101,

no. 6 (1992), pp. 368S-71S).
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one's use of basic health care services is one's

level of need for health care, rather than one's

wealth, geographical location, or other fac-

tors."i88

To provide equal access to quahty health

care, a health care service provider must first

remove all discriminatory poUcies and practices

that lead to denial of equal access to quaUty

health care. In defining a standard for evaluat-

ing whether a service provider is dehvering

quaUty health care equitably, this poHcy state-

ment also shoxdd seek to imbue the term "equal

access" with a precisely defined practical mean-
ing that can help OCR to estabhsh more clearly

at least the broad parameters of the reqviire-

ments a health care provider must meet to show
compHance.

Equal Access
Based on a wide-ranging review of health

care related Hteratvire, laws, and research stud-

ies, the Commission has identified three broad

areas that, taken together, comprise the

"universe" of the Nation's health care system:

health care services deUvery, health care fi-

nancing, and medical research. The poHcy

statement should stipulate that, in order to en-

sure equahty of access in health care the fol-

lowing must be addressed: health care service

deUvery or treatment must be provided in an
effective, high-quahty manner for everyone;

services must be made available to all patients

without regard to their method of payment; and
all research efforts must be inclusive and aimed

at achieving results that will make such re-

search effective in addressing health issues for

everyone, regardless of race or sex. Therefore,

any definition of equal access should contain the

following elements: (1) quaUty of health care re-

ceived must not be affected by the recipient's

race, ethnicity, sex, or method of payment; (2)

assvirance that everyone has the avaHability of

appropriate financing; and (3) inclusive, effective

research.

Using the broad perspective outlined above as

a baseline, the definition of equal access then

must estabhsh specific criteria to be used in

evaluating whether health care services are be-

ing provided to ensiire that the elements above

are present. One regional OCR attorney stated

that the criteria for assessing equahty of access

in health care regardless of race, color, national

origin, and sex should resemble those used in

the disabihty discrimination context under sec-

tion 504 of the Rehabihtation Act of 1973, where
such a standard already exists. He stated, "I

think the standard in 504 is that you need avix-

ihary aids to have substantially the same kind of

service as someone else. I think that in equal

access, everyone has to have 'substantially equal

access' to the basics and maybe even beyond the

basics."i89

Consistent with this line of thought, another

OCR attorney stated that equal_access must be

measured on the basis of whether everyone has

been provided the same "unrestricted acqviisi-

tion, use, or entry accorded all persons notwith-

standing, race, gender, disabihty, etc."^^ A re-

gional manager who has also been a regional

attorney stated that equal access is making svire

that everybody who utHizes a facihty gets the

same opportunity to participate in and obtain

services. He noted that the problem is assessing

what the standard is supposed to be and what
groups are receiving adequate services. ^^^

An attorney from Region IV said:

For a facility to ensure equal access, it must provide

similar types of services to all individuals, apply the

same criteria to all when determining eligibility, and
apply the same standards to all patients when decid-

ing a particular service or procedure . . . Opening a

facihty door, charging the same fee, and speaking

EngUsh to aU individuals does not constitute equal

access. However, these theoretical measures of

equahty are not sufficient on the pohcy level. The
standards must be implemented so that the resxdts of

the access are there, and that minority (or disabled or

LEP) individuals enjoy the services to the same ex-

188 Steven P. Wallace, Vilma Enriquez-Haass, and Kyriakos

Markides, "The Consequences of Color-Blind Health Policy

for Older Racial and Ethnic Minorities," Stanford Law and
Policy Review, vol. 9 (spring 1998), p. 330 (hereafter cited as

Wallace et ai., "Color-Blind Health Policy").

189 Bill Rhinehart, attorney, Region III, Office of General

Counsel, Civil Rights Division, HHS, telephone interview,

Feb. 24, 1999, p. 8 (hereafter cited as Rhinehart interview).

190 Velveta Golightly-Howell, attorney. Region VIII, Office of

General Counsel, Civil Rights Division, HHS, telephone

interview, Feb. 11, 1999, p. 5 (hereafter cited as Golightly-

Howell interview).

191 Ira Pollack, regional manager. Region IX, OCR, HHS,
telephone interview, Feb. 17, 1999, p. 10 (hereafter cited as

Pollack interview).
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tent as their nonminority (or nondisabled or English-

speaking) peers. '^2

The attorney in Region III stated that to meas-

ure equal access, it is necessary to look at rele-

vant medical standards. Certain protocols and
procedures should be followed by physicians; it

should be investigated whether these have been

strayed from and, if so, what the motivation was.

According to this attorney, these things need to

be analyzed on a case-by-case basis.^^^

Overall, OCR's regional attorneys seem to

agree that, in estabUshing criteria to evaluate

whether equal access has been afforded, the fo-

cus must be on consistency in the means of de-

termining ehgibiUty, the medical standards ap-

pUed for conducting specific procedures, and the

manner in which services are provided. Moreo-

ver, they seemed to agree that any pohcy on

equal access is useless unless OCR has a means
for actually observing whether recipients are

providing their services in accordance with pol-

icy recommendations. At least one attorney said

that any poUcy on equal access would not be ef-

fective unless recipients have specific examples

of how to provide equal access in different "real-

world" contexts. 194 Taken together, the com-

ments of these experienced civil rights attorneys

perhaps provide a starting point for the devel-

opment of OCR pohcy giiidehnes that would both

define "equal access" and indicate the criteria

and standards OCR would use to measure
whether a given recipient is providing services to

all patients in an equal manner.

Quality of Care

OCR must be concerned not only with equal

access to health care, but with equal access to

quality health care. OCR staff agreed that it is

difficvilt to assess the issue of quaUty of health

care. For example. Region VIII staff stated that

in the Denver area the hospital that treats mi-

nority patients is known as one of the best; how-

ever, hospitals in the suburbs may not be so

1^2 Roosevelt Freeman, attorney, Region IV, OfBce of General

Counsel, Civil Rights Division, HHS, telephone interview,

Feb. 10, 1999, p. 5 (hereafter cited as Freeman interview).

193 Morales interview, p. 5.

'9'* Stewart Graham, chief counsel, Region 1, Office of Gen-

eral Counsel, Civil Rights Division, HHS, telephone inter-

view, Feb. 22, 1999, p. 11 (hereafter cited as Graham inter-

view); Freeman interview, p. 5.

wilhng to accept medicaid. i^^ As such, the qual-

ity of health care provided to medicaid recipients

is not consistent across the region. Thus, a stan-

dard "civil rights enforcement" definition of

quahty health care is needed that can be apphed
during comphance reviews and investigations.

Legal commentators have stated that the

definition of quahty of health care must be

"particularize [d] ... to describe acceptable medi-

cal procedures, and institutionsJ structixres and
processes." 19^ According to these commentators:

The structural characteristics of the settings in which
care takes place have a propensity to influence the

process of care so that its quality is diminished or

enhanced. Similarly, changes in the process of care,

including variations in its quality, will influence the

effect of care on health status, broadly defined. ^^'^

Thus, in defining quahty health care, one must
include standards and criteria for acceptable

practices, as well as a recognition of the need for

documentation of health care decisions and the

physician's responsibihty for clinical decisions. ^^^

Further, any assessment of quahty of care also

must include an analysis of medical outcomes

(including the health status of the patient), the

actual services performed for the patient, and
the characteristics of the resources used to treat

the patient (including the training of the medical

personnel). 199 This definition must be integrated

195 Andrea Oliver, Jean Lovato, Doris Genko, equal oppor-

tunity specialists, Region Vlll, OCR, HHS, telephone inter-

view, Feb. 9, 1999, p. 6 (hereafter cited as OCR Region VIII

EOS interview).

196 Barry R. Furrow, Sandra H. Johnson, Timothy S. Jost, and
Robert L. Schwartz, Liability and Quality Issues in Health

Care (St. Paul, MN: West Pubhshing Co., 1991), p. 18.

IS'' Ibid., p. 20.

198 Ibid. These authors note, "In the medical procession, as

in other processions, standards develop in a complicated way
involving the interaction of leaders of the procession, profes-

sional journals and meetings, and networks of colleagues.

Neither the Food and Drug Administration, the National

Institutes of Health, the Department of Health and Human
Services, nor state hcensing boards have had much to do

with shaping medical practice." Ibid., p. 36.

199 Marc A. Rodwin, "Patient Accountabihty and Quality of

Care: Lessons from Medical Consumerism and the Patients'

Rights, Women's Health and Disabihty Rights Movements,"

American Journal of Law and Medicine, vol. 20 (1994), p.

148 (hereafter cited as Rodwin, "Accountability and Quahty
of Care") (citing Avedis Donabedian, "Criteria and Stan-

dards for Quality Assessment and Monitoring, Quality Re-

view Bulletin, March 1986, pp. 99-108).
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with the provision stated in the civil rights stat-

utes, regulations, guidehnes, and poUcies that

cover equal access to health care services or

treatment.

OCR staff attempted to define quaUty of care

for the Commission. The Region VIII staff de-

fined quaUty of care as the level of care received

based on general medical practices.^oo The attor-

ney in Region VIII defined quahty of care as "the

nature or tjrpe of care afforded patients in the

provision of services."2oi The Region III attorney

stated that for quahty of care to be

"substantially the same," patients must have

similar access to facihties as well as doctors and
necessary speciahsts:

For example, if poor folks are not referred to a cardi-

ologist whereas other folks are going to have that an-

gioplasty and they are going to pay for it and they

have top notch insurance, they go and they get re-

ferred to the cardiologist; that may have some dispa-

rate impact and implications based on race and na-

tional origin. I think it is those kinds of things that go

into quality of care, but I would say again, substan-

tially the same access to the same types of care.^^z

Any definition of quahty health care must
recognize that there are several aspects to qual-

ity of care. According to one expert on quahty in

health care:

The search for a definition of quality can usefully be-

gin with what is perhaps the simplest complete mod-
ule of care: the management by a physician, or any
other primary practitioner, of a clearly definable epi-

sode of illness in a given patient. It is possible to di-

vide this management into two domains: the technical

and the interpersonal. Technical care is the applica-

tion of the science and technology of medicine, and of

the other health sciences, to the management of a

personal health problem. Its accompaniment is the

management of the social and psychological interac-

tion between client and practitioner. The first of these

has been called the science of medicine and the sec-

ond is art.203

Commentators have also remarked on the

importance of cultviral competency in providing

quality care. These authors stress the impor-

tance of providers being able to competently in-

teract with individuals from different back-

grounds and racial and ethnic groups.^o^ Cul-

tiiral differences, such as misunderstanding cus-

toms, mistrust, and language barriers, all have

an effect on the quality of care one receives.^os

Thus, for access to health care to be equal, all

Americans must be provided with the same
quahty of health care. OCR must consider these

concerns when evaluating whether or not some-

one has been discriminated against in the provi-

sion of health care services. To do this, OCR
must have a clear, precise definition of what it

means when it uses the term "equal access." Any
definition of equal access developed by OCR
should include "quahty health care" as one of its

elements. In turn, OCR shovdd be careful to in-

corporate all factors that contribute to equal ac-

cess to quahty health care services or treatment,

such as cultural competency and appropriate

care.

Appropriate Care

According to one commentator, one aspect of

institutional racism in the health care context is

"the occurrence of racial disparities in tjT)e of

services ordered and in the provision of medical

treatment itself [which is] well-documented in

studies done on cardiology, cardiac surgery, kid-

ney disease, organ transplantation, internal

medicine and obstetrics."206 Types of treatment

and the appropriateness of medical practices are

elements of quahty of care. To assess whether an
individual received equal access to quaUty care,

it is important to determine if appropriate care

was provided to that patient. However, when
asked if they had a working definition of the

term "appropriate care" several OCR staff indi-

cated that they make no determination of what
appropriate care is, and that such an assessment

200 OCR Region VIII EOS interview, p. 7.

201 Golightly-Howell interview, p. 5.

202 Rhinehart interview, p. 9.

203 Avedis Donabedian, The Definition of Quality and Ap-

proaches to its Assessment (Ann Arbor, MI: Health Admini-

stration Press, 1980), p. 4.

204 Nicole Lurie, "Studying Access to Care in Managed Care

Environments," Health Services Research, vol. 32, no. 5

(December 1997), p. 691.

205 Sally Kohn, "Dismantling Sociocultural Barriers to

Care," Healthcare Forum Journal, May/June 1995, p. 32.

206 Vernellia R. Randall, "Racist Health Care: Reforming an

Unjust Health Care System to Meet the Needs of Africa-

Americans," Health Matrix, vol. 3 (1993), p. 160. See

USCCR, The Health Care Challenge, vol. I, chaps. 2-3, for a

detailed discussion of differences in medical treatments by

race, ethnicity, and sex.
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may not even be in their jvtrisdiction.^o? For ex-

ample, one equal opportunity specialist stated

that OCR does not get involved in cases about

"the types of treatment one person received over

another," "whether procedure A versus proce-

dure B, or a less costly versus more costly proce-

dvu-e, was provided to a particular person," or

"arguments between doctors and patients," all of

which he considers to be strictly quahty of care

matters and outside the purview of OCR, unless

discrimination (under a statute enforced by

HHS) by a health care provider or facility was
alleged by the complainant.^os Indeed, several

staff noted the inabihty to obtain the medical

expertise needed to challenge a recipient's medi-

cally related rationale, suggesting that OCR was
not equipped to make such determinations.^o^

Nonetheless, appropriate care, as weU as

quality of care and equal access, are concepts

that are crucial in determining the existence of

discrimination. OCR staff must have an under-

standing of and apply such concepts if they are

to assess whether individuals have been dis-

criminated against in the health care context.

Discrimination occurs not only in the denial of

services, but also in the provision of inferior, in-

adequate, or inappropriate health care services

or medical practices.

Discussions of quahty of care and appropri-

ateness of care are at the heart of efforts to re-

form health care.210 For example, in proposed

legislation in the Senate the concepts of appro-

priate care and medical necessity are at issue.

The Patients' Bill of Rights would allow patients

to appeal a health plan's denial of services.^n

The bill also would prohibit managed care plans

from penaUzing members for paying out-of-

207 OCR Region VTI EOS interview, p. 5; Geer interview, p. 5.

However, Region III stafif noted that when a complaint alleges

the quality of ceire is different, staff are obligated to investi-

gate and determine whether or not there is discriminatory

quality of care. OCR Region III EOS interview, p. 4. Nonethe-

less, it is evident that there is no clear method across the re-

gions of assessing quahty and appropriateness of care.

208 OCR Region X EOS interview, pp. 6-7 (statement of

Plymouth).

209 OCR Region VII EOS interview, p. 5; Freeman interview,

pp. 10-11; Graham interview, p. 15. See chap. 4.

210 See chap. 6 for a discussion of health care reform.

211 S. 326, 106th Cong., § 503 (1999). See generally Karen
Foerstel, "Debate on Managed Care Legislation Diverges

Along Familiar Lines," Congressional Quarterly Weekly,

Mar. 20, 1999, p. 702.

pocket for mental health services when such

services have been denied by the plan.212 Such a

prohibition is necessary to ensure that patients

receive appropriate care, regardless of their

health plans' efforts to save money and avoid

lawsuits.213

OCR equal opportunity speciahsts and re-

gional attorneys have made suggestions as to the

criteria they would use in creating a means of

evaluating whether equal access to care, in

terms of quahty and appropriate care, is being

provided. For example, two regional attorneys

offered criteria specifically relating to ensuring

across-the-board consistency in the apphcation

of the medical standards apphed by health care

professionals. One attorney stated:

[I would look at] the relevant medical standards . . .

with a particular disease. In most of the cases I have
dealt with I know that there are certain protocols and
certain procedures that are followed by doctors when
they are confronted with a patient with a particular

afOiction or disease. I would look to see whether or

not these doctors have strayed from the generally

recognized procedures when dealing with that dis-

ease. I would look to see what the motivation is if in-

deed they have strayed from a particular proce-

dure.214

In keeping with this focus on consistency in ap-

plying standards of care, another attorney stated

that when she sees the term "appropriate care,"

the first thing she associates with the term is

what tjrpe of care does this person need—acute

care, rehabihtated care, custodial care. Accord-

ing to this attorney, appropriate care includes

not only the level of care needed but the setting

in which care is provided (such as in a nvirsing

home). She noted that, in terms of civil rights, it

is necessary to make svu"e that access to appro-

212 Foerstel, "Debate on Managed Care," p. 702. According to

Foerstel, "Some plans threaten to drop coverage for their

patients who continue to seek treatment at their own cost

after it has been denied. The plans fear if the treatment

proves effective, they could be sued for denying appropriate

care." Ibid.

213 This prohibition should be extended to all forms of health

care, not just mental health services.

214 Fernando Morales, attorney, Region II, OfGce of General

Counsel, Civil Rights Division, HHS, telephone interview,

Feb. 3, 1999, p. 16 (hereafter cited as Morales interview).
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priate care is not based on race or any other dis-

criminatory factor.215

Another attorney stated that he would define

appropriate care as that care which a medical

professional wovdd judge to be needed to sustain

the health of the individual.^is Similarly, staff in

Region VIII stated that appropriate care is care

provided in accordance with general medical

practices.217 The Region VIII attorney defined

appropriate care as "care which is suitable or

consistent with the symptomology of and war-

ranted by the patient's condition/'^is

In developing guidance on appropriate care,

OCR should turn to medical experts and re-

search on appropriate medical procedures and
practices. For example, the associate general

counsel in the Office of General Counsel, Civil

Rights Division, stated that research done in the

context of managed care would be useful in de-

termining appropriate care and appropriate out-

comes. He stated that the growth of managed
care has resulted in much research being done to

develop the criteria for which treatments are

most appropriate for certain conditions, as weU
as standards of diagnosis and other issues re-

lated to appropriate care.^i^

OCR staff need to better understand the

standards apphed in the medical profession in

regards to appropriate care. OCR, with the gtiid-

ance of medical experts and civil rights experts

(internal and external), should prepare a poUcy

dociunent that discusses appropriate health care

delivery or treatment within the context of civil

rights enforcement.220 This document should

identify the medical standards appHed to differ-

ent health conditions, such as the standard for

the appropriate treatment of diabetes and breast

cancer. Such guidance would ensure that OCR
staff do not improperly dismiss cases that, on the

215 Ellen Miyasato, attorney, Region X, Office of General

Counsel, Civil Rights Division, HHS, telephone interview,

Feb. 2, 1999, pp. 6-7 (hereafter cited as Miyasato interview).

216 Geer interview, p. 3.

2" OCR Region VIII EOS interview, p. 7.

218 Golightly-Howell interview, p. 4.

219 George Lyon, associate general counsel, Civil Rights Divi-

sion, Office of General Counsel, HHS, interview in Washing-

ton, DC, Dec. 22, 1998, p. 6 (hereafter cited as OGC interview).

220 The development of a definition of appropriate care and

guidelines for assessing appropriate care could be done in

conjunction with OCR's efforts to define equal access to

quality health care.

surface, appear to be a question of the type or

quaUty of services received, rather than a charge

of discrimination.

Remedial Measures
Despite OCR's lack of pohcy development and

guidance dxiring the 1990s, the agency has taken

some important steps to reduce the specter of

incorrect findings in its comphance reviews and
complaint investigations. For example, OCR has

assigned a regional civil rights attorney to each

of its 10 offices. 221 However based upon the

Commission's review, it appears that either the

regional OCR offices are not making adequate

use of the legal expertise provided to them or the

legal staff do not have appropriate expertise or

experience in civil rights enforcement relative to

discriminatory issues. Possibly, a combination of

both problems is Hmiting the regional offices in

deaUng with systemic, difficvdt, and novel health

care issues. Qualified comphance officers are

needed to appropriately handle such issues.

Rather than increasing legal staff, OCR should

concentrate on training its staff in legal and civil

rights enforcement issues related to health care.

OCR is attempting to address some of the de-

ficiencies in its civil rights enforcement program

and its pohcy guidance materials by developing

a "substantive" comphance manual. When fin-

ished, this manual is supposed to provide com-

prehensive guidance to OCR regional staff and
recipients on specific issues relating to each of

the statutes OCR enforces.222 OCR hopes that

this wiU enhance the agency's abihty to conduct

the thorough, comprehensive civil rights en-

forcement needed to ensure equal access to

quahty health care.

Unfortunately, title VI and title IX appear to

be somewhat "forgotten" statutes by the agency.

OCR's deputy director stated that the biilk of

OCR's work on the manual has focused on sec-

tion 504, the ADA, and the Hill-Burton Act.223

221 USCCR, Federal Title VI Enforcement, p. 225.

222 Kathleen O'Brien, special assistant to the director, and
Patricia Mackey, deputy associate deputy director, OCR,
HHS, interview in Washington, DC, Oct. 16, 1998, p. 5

(hereafter cited as O'Brien and Mackey interview). Accord-

ing to OCR staff, the manual will also be available to benefi-

ciaries. See Perez letter, June 3, 1999, enclosure,

"Commission on CivU Rights Evaluation of HHS OCR Head-

quarters Follow-up Questions," p. 1.

223 Garrison and Guerrero interview, p. 3.
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He stated that the manual eventually would in-

clude a chapter on title VI, but that title VI cur-

rently is not the focus of the manual.224 He
stated further that it wovdd be more difficvdt and
would take more time to develop a thorough

pohcy analysis and discussion on title VI since it

remains an "abstract" area, with Uttle case law

to use as guidance.225 As of late 1998, no work on
title VI issues had begun.226 However, staff in-

tend to include treatments of such topics as

managed care, nursing home segregation, and
medical redlining.227 Considering that there is so

little guidance on title VI, and that it is a very

important aspect of OCR's civil rights enforce-

ment responsibihties, it woxild seem appropriate

to focus more attention, sooner rather than later,

on addressing title Vl-related issues in the man-
ual.

Title VI: Rulemaking and
Policy Development

Title VI of the Civil Rights Act of 1964 is the

broadest, potentially most versatile tool avail-

able to OCR in ensviring nondiscrimination and
equal access to quaUty health care for minorities.

It is for this reason that much of the Commis-
sion's review of OCR's regxilations, guideHnes,

and poUcy focuses on OCR's efforts to develop

regulations and poHcy gmdance to implement
title VI. Also, this statute has served as a blue-

print for later civil rights laws and provisions,

such as title IX and the community assurance

provision of the Hill-Biorton regulations. As
such, congressional intent in creating title VI
and judicial interpretation of the statute's man-
date informs any analysis of efforts to implement
the other civil rights laws for which the agency

is responsible.

As intended by Congress, courts have con-

strued title VI to mandate that agencies promvd-

gate rules and regulations that estabHsh en-

224 Ibid.

225 Ibid.

226 Ibid. In July 1999, OCR informed the Commission that it

had contracted with an expert from George Washington Uni-

versity to assist in the development of the title VI chapter.

Thomas Perez, director, OCR, HHS, letter to Frederick D.

Isler, assistant staff director for Civil Rights Evaluation,

USCCR, July 7, 1999 (re: health care report), addendum, p. 3.

227 Perez letter, June 3, 1999, enclosure, "Commission on
Civil Rights Evaluation of HHS OCR Headquarters Follow-

up Questions," p. 1.

forcement pohcy and procedures and define the

discriminatory practices prohibited.228 Courts

have determined that the responsibihty for de-

fining what title VI forbids and the form of com-
pHance under title VI is committed to the Fed-

eral agency .229 Covirts have held that an agency's

determination of what constitutes discrimination

is entitled to great weight;230 and agency regula-

228 See, e.g., Alabama NAACP State Conference of Branches
v. Wallace, 269 F. Supp. 346, 351-52 (M.D. Ala. 1967)

(holding that title VI manifests clear intent to limit the

power of the Federal agencies and to require action pursu-

ant to definite rules, regulations, or guidelines so that State

and local authorities may be able to understand, in advance
of enforcement, the enforcement policy and to conform vol-

untarily their actions to those rules, regulations, and guide-

lines).

229 See, e.g.. Women's Equity Action League v. Cavazos, 906
F.2d 742, 748 (D.C. Cir. 1990). However, although an agency

is empowered to issue regulations that facilitate enforce-

ment of title VI, it may not adopt a standard for discrimina-

tion that squarely conflicts with the standard legislated by
Congress or adopted by the courts. See, e.g., Bryan v. Koch,

492 F. Supp. 212, 234 (S.D.N.Y. 1980 ), affd, 627 F.2d 612
(2d Cir. 1980). In addition, agency action concerning racial

discrimination is reviewable. Congress explicitly intended

that agencies' findings, in some cases, be subject to judicial

scrutiny. See, e.g.. Southern Christian Leadership Conf v.

Connolly, 331 F. Supp. 940, 945 (E.D. Mich. 1971). The
standard of review to be applied is that provided for under
the Administrative Procedure Act, 5 U.S.C. §§ 701-706

(1994). The court must set aside action found to be
"arbitrary and capricious," an abuse of discretion, or other-

wise not in accordance with the law; or action taken con-

trary to various constitutional, statutory, or procedural re-

quirements. Id. § 706(2)(A) - (D) (1994). In cases in which
agency action is based upon an adjudicatory or rulemaking
hearing, agency action must also be set aside if the action is

not supported by "substantial evidence," or if, after a trial de
novo, the action was "unwarranted by the fact." Id. §

706(2)(E), (F). See, e.g., NAACP v. WUmington Med. Ctr.,

453 F. Supp. 280, 303 (D. Del. 1978), later proceeding, 453 F.

Supp. 330 (D. Del. 1978) (denying plaintiffs related but

separate claim challenging the constitutionaUty of the HEW
issued regulations whereby the Secretary approved reloca-

tion of hospital), remanded and reaffirmed, 657 F.2d 1322

(3rd Cir. 1981).

230 See, e.g.. Chevron U.S.A., Inc. v. Natural Resources De-
fense Council, Inc., 467 U.S. 837, 844 (1984) (stating "[w]e

have long recognized that considerable weight should be

accorded to an executive department's construction of a

statutory scheme it is entrusted to administer, and the prin-

ciple of deference to administrative interpretations"). See

also Udall v. Tallman, 380 U.S. 1, 16 (1965) (holding that

where an administrative agency is charged with the inter-

pretation and enforcement of a statute by (Congress, its in-

terpretations are entitled to considerable weight by the

courts); Raney v. Board of Educ. of Gould Sch. Dist., 381

F.2d 252, 255 (8th Cir. 1967), rev'd on other grounds, 391

U.S. 443 (1968); Blackshear Residents Org. v. Housing Auth.

of Austin, 347 F. Supp. 1138, 1146 (W.D. Texas 1971); Whit-
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tions have been upheld as vaHd interpretations

of title VI, unless inconsistent with the purposes

of the statute.231 Such regulations have been
held by the covirts to have the force and effect of

law.232

Deficiencies in the Title VI Regulations

OCR's title VI regulations were not revised

when HHS became a separate Department in

1980,233 so they are essentially identical to the

Department of Education's title VI regulations.

HHS is not alone among the Federal title VI en-

forcement agencies in dupUcating the Depart-

ment of Education's title VI regtdations.

DOJ/CORS has recommended that the title VI
enforcement agencies refrain from changing

their title VI regulations.234

Nonetheless, the failure to make key revi-

sions in the regulations since 1980 is critical be-

cause it signifies that HHS has hardly developed

its title VI enforcement program since its crea-

tion in 1980. In addition, certain sections of the

HHS title VI regulations pertain specifically to

educational institutions and are, therefore, ap-

parently irrelevant to HHS activities.235 An en-

tenberg v. Greenville County Sch. Dist., 298 F. Supp. 784,

789 (D.S.C. 1969).

231 See, e.g.. Guardians v. Civil Service Commission, 463
U.S. 582, 592 (1983) (citing Zenith Radio Corp. v. United

States, 437 U.S. 443, 450 (1978)); Lau v. Nichols, 414 U.S.

569-571 (1974); Blackshear Residents Org. v. Housing Auth.

of Austin, 347 F. Supp. 1138, 1146 (W.D. Texas 1971).

232 See, e.g.. Guardians v. Civil Service Commission, 463

U.S. 582, 591-93 (1983) (disparate impact discrimination

exists under the title VI regulations independent of the title

VI statute itself, which only prohibits acts of intentional

discrimination); Blackshear Residents Org., 347 F. Supp. at

1146; Macon County Bd. of Ed., 270 F. Supp. at 862; Ala-

bama NAACP State Conference of Branches, 269 F. Supp. at

352. That force of law has been found to include requiring

recipients to sign adequate assurances of compliance, Gard-

ner V. Alabama, 385 F.2d 804, 815-16 (5th Cir. 1967), cert,

denied, 389 U.S. 1046 (1968) (extending title VI coverage to

all programs operated through an assisted facility); Flana-

gan v. President & Directors of Georgetown College, 417 F.

Supp. 377, 383-84 (D. D.C. 1976); requiring recipients to

overcome affirmatively the effects of prior discrimination,

Soria v. Oxnard Sch. Dist. Bd. of Trustees, 386 F. Supp. 539,

544—45 (CD. Cal. 1974); and, requiring prompt investigation

of complaints, Brown v. Weinberger, 417 F. Supp. 1215,

1220-21 (D.D.C. 1976).

233 See id. HHS title VI regulations (formerly HEWs) were
last revised in 1973.

234 CORS interview, p. 5 (statement of Friedlander).

235 For example, the regulations contain a provision requir-

ing assurances of compliance from elementary and secon-

tire appendix to the regvdations naming specific

kinds of Federal financial assistance to which
the regulations apply is dupHcated from the

original title VI regulations of the former De-

partment of Health, Education, and Welfare. As
a result, there are items relating to education

funding rather than health care.236 Considering

the bifurcation ofHEW occurred nearly 20 years

ago, it seems appropriate for HHS to revise this

appendix by removing items for recipients

funded by the Department of Education.

The Commission fovind in its 1996 report on
title VI enforcement other significant weak-
nesses in the title VI regulations that HHS has
failed to address.237 For example, HHS has not

updated the regulations to reflect the amend-
ment to title VI created by the Civil Rights Res-

toration Act of 1987.238 The act amended the

definition of "programs or activities" to restore

broad coverage for title VI's nondiscrimination

provision.239

The act defined the term "program or activ-

ity" in title VI and title IX to ensure that the

nondiscrimination provisions of these statues

extended beyond the individual program or ac-

tivity being funded to prohibit discrimination

throughout entire agencies or institutions if any
part receives Federal financial assistance.^^o In

addition, the legislative history indicates that

the act retained the fund termination remedy for

cases in which discrimination is "pinpointed" to

a specific federally funded program, or when the

federally assisted program is "infected" by dis-

dary schools, and a section that provides an illustrative ex-

ample pertaining to construction aid and general support for

elementary and secondary schools. See, e.g., 45 C.F.R. §§
80.4(c), 80.5(b) (1998).

236 For example, the items listed in the appendix include

"PJoans for acquisition of equipment for academic subjects,

and for minor remodeling"; "[c]onstruction of facilities for

institutions of higher education"; and "[s]chool construction

in federally-affected and in major disaster areas." See 45

C.F.R. § 80 app. A (1998).

237 The provision amending title VI of the Civil Rights Act is

codified at 42 U.S.C. § 2000d-4a (1994). See also Federal

Title VI Enforcement, pp. 223-24.

238 See 42 U.S.C. § 2000d-4a (1994).

239 U.S. Congress, Senate, C!ommittee on Labor and Human
Resources, Civil Rights Restoration Act of 1987, 100th

Cong., 2d sess., S. Rep. No. 64, p. 1, reprinted in 1988

U.S.C.C.A.N. 3.

240 See 42 U.S.C. § 2000d-4a (1994). See also 1988

U.S.C.C.A.N. 3, 6.
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crimination elsewhere in the operations of the

recipient.241

The title VI regulations also do not specifi-

cally address procedures for block grant pro-

grams. In 1986 HHS proposed a rule on nondis-

crimination requirements appHcable to block

grants,242 but that rule has never been issued in

final form. The proposed rule specifies that the

HHS block grant programs are covered by previ-

ous nondiscrimination statutes, including title

VI.243 It reqviires HHS to notify the chief execu-

tive officer, or Governor, of the State receiving

the block grants when HHS has found a funding

recipient in noncomphance.244 The Governor

must be afforded 60 days to secvire a voluntary

compHance agreement.^^s If he or she fails to do

so, HHS "wiQ effect compHance in according with

the procediires outlined in section 80.8 of the

HHS title VE regvdations."246

In 1991 HHS developed an internal draft

regulation on title VI national origin discrimina-

tion against persons with Hmited EngHsh profi-

ciency.247 As late as 1993, the agency identified

this draft regiolation as a proposed rule in its

Proposed Regulatory Agenda pubUshed in the

Federal Register.^^^ In 1994 the regvdation was
withdrawn fi:om the agenda.249 Since then, OCR
has not issued a Notice of Proposed Rvdemaking
or taken any other steps to further the process of

developing a final rvde on Umited EngHsh profi-

ciency.

OveraU, the HHS title VI regulations:

• Allow a finding based on disparate impact.^so

• Prohibit employment discrimination in pro-

grams whose purpose is not to provide em-

2« See 1988 U.S.C.C.A.N. 3, 22.

242 51 Fed. Reg. 2,806 (1986). HHS has also developed a

proposed rule regarding national origin discrimination

against persons with limited English proficiency. See 58

Fed. Reg. 56,294 (1993) (unified agenda).

243 51 Fed. Reg. 2,806.

244 Id.

246 Id. § 92.4.

246 Id.

247 HHS, OCR, Proposed LEP Regulation, July 1991

(unofficial document).

248 58 Fed. Reg. 56,294 (1993).

249 See 59 Fed. Reg. 20,312, 20,328 (1994).

250 45 C.F.R. § 80.3(b)(2)-(3) (1998). See this chapter,

"Defining Prohibited Discriminatory Practices," for a discus-

sion of disparate impact.

ployment when such discrimination causes

discrimination in the program.25i

• Include the requirement that aU State re-

cipients of Federal funds develop "methods

of administration."252

• Broadly permit, but do not reqviire affirma-

tive action, except in programs that have
previously discriminated.253

The regulations provide some guidance on dis-

criminatory action and other key enforcement

issues from a general perspective. However, as

explained earHer in this section, they do not ad-

dress specific areas of major importance, such as

the changes to title VI made by the Civil Rights

Restoration Act of 1987254 and the nondiscrimi-

nation requirements of the block grant statutes.

Deficiencies in Title VI Policy and Guideline

Development
Since its creation as a separate entity, HHS

has not pubHshed any title VI guidelines for its

federaUy assisted programs as required by
DOJ.255 Consequently, HHS staff and recipients

and participants in HHS programs may lack

critical information about the title VI compHance
requirements of those programs. HHS' title VI
staff and funding recipients lack detailed infor-

mation on how to conduct title VI implementa-

tion, compHance, and enforcement procedures

relative to each of the specific grant programs
HHS administers.

Beyond OCR's failvire to pubHsh formal

guidelines, the agency's efforts to develop title

VI poHcy gviidance, particularly in the health

care context, have been limited and largely in-

adequate for many years. OCR's "high-water

mark" for title VI poHcy development appears to

have occurred in the early 1980s. Dviring the 2-

year period foUowing HHS' creation in 1980,

there seems to have been a period of significant

poHcy development, although the extent to

251 Id. § 80.3(c)(3).

252 Id. § 80.4(b)(2).

253/d. §80.3(b)(6)(i)-(ii).

264 20 U.S.C. §§ 1681, 1687, 1688; 29 U.S.C. §§ 706, 794; 42
U.S.C. §§ 2000d-4a (1994)

255 See id. pt. 80, App. B (1998). Like DOEd, HHS has

adopted HEWs guidelines for vocational education pro-

grams. Id. However these guidelines pertain to programs

that are under HHS and not under HHS.
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which these pohcies were disseminated among
recipients and staff is indeterminable.

OCR has compiled and indexed this guidance

in several compendia of poHcy letters and memo-
randa developed during 1980-1982, as well as

those issued before HHS' creation. These com-

pendia show that between 1980 and 1982, the

agency developed several pohcy documents re-

lating to title VI in the health care context.^se So

few title VI poHcy guidance documents have

been issued since that time, so there has been

Uttle need to create a third volume to the com-

pendiiun.

Defining Prohibited Discriminatory Practices

Establishing Cases of Discrimination

OCR's title VI regulations provide several

approaches to estabhshing the presence of dis-

crimination, depending on the type of case and
issues involved.257 Generally, OCR rehes on two

theories of discrimination when investigating

complaints and conducting compHance reviews:

disparate treatment and disparate impact.^^s

Historically, courts and OCR have appUed to

title VI cases the burden of proof tests associated

with these theories that developed under title

VII of the Civil Rights Act of 1964.259

Disparate treatment, also known as inten-

tional discrimination, occurs when the recipi-

ent260 of Federal funds takes an adverse action

against the complainant because of the com-

plainant's race, color, or national origin.26i Dis-

parate (or adverse) impact occurs when a recipi-

ent's facially neutral poHcy adversely affects one

group of a particular race, color, or national ori-

gin more than another, without a legitimate jus-

256 These are composed largely of letters or memoranda from

OCR headquarters to regional office heads. Among the is-

sues addressed are hospital relocations and methods of ad-

ministration for health care recipients. To the extent these

documents are relevant to the discussion, they are men-
tioned below.

257 See 45 C.F.R. § 80.3(b)(3)(lH3) and § 80.3(c) (1998).

258/d. §80.3(b)(l)-(2).

259 Pub. L. No. 88-352, title VII, § 701, 78 Stat. 253 (codified

as amended at 2000e-2000e-17 (1994)).

260 For purposes of this discussion, "recipient" represents

any and all possible respondents to a title VI complaint,

such as subrecipients.

261 International Bhd. of Teamsters v. United States, 431

U.S. 324 (1977).

tiGcation.262 Disparate impact cases do not re-

quire proof of the recipient's discriminatory mo-
tive.263

OCR's title VI regvdations specifically define

prohibited forms of discrimination.264 Under the

regvdations, prohibited action incorporates both

disparate treatment and disparate impact. Some
examples of specifically named prohibited ac-

tions include:

262 See id., at 335-36 n.l5 (estabhshing title VII business

necessity analysis). See also 45 C.F.R. § 80.3(b)(2)-(3) (1998)

(expressly prohibiting adverse impact). The U.S. Depart-

ment of Justice also has stated that title VII cases "may
shed light on an analysis concerning the applicability of title

VI to a given situation" with respect to disparate impact. See

DOJ, Title VI Legal Manual, p. 2.

The "business necessity" standard, applied in title VII em-
plo3rment discrimination cases, has been analogized to apply

in other contexts. See this chapter, "Defining Discriminatory

Practices Prohibited," for more discussion on this standard

as appUed to title VI. In title VI cases involving disparate

impact in the health care context, one court has required

defendants to show a "health care" or medical necessity. See

Latimore v. Contra Costa County, No. C 94-1257, sUp op. at

20 (N.D. Cal. Aug. 1, 1994) (stating that the defendant's

burden is to show that the disparate impact was required by

necessity ... or that the challenged conduct has a manifest

relationship to . . . health care objectives), preliminary in-

junction dissolved, Latimore v. Contra Costa County, No. C
94-1257 (N.D. Cal. Mar. 27, 1995), dissolution affd, 77 F.3d

489 (9th Cir. Feb. 1, 1996) (table case format), 1996 U.S.

App. LEXIS 3524 (No. 95-15886); NAACP v. Med. Ctr., Inc.,

657 F.2d 1322, 1354 (3d Cir. 1981) (en banc) (stating that

the heart of the issue in the case was whether the disputed

poUcy "with its disproportionately adverse effects" was
"unnecessary").

However, the "health care" necessity standard has not been

applied uniformly in the title VI health care context. See

Bryan v. Koch, 627 F.2d 612, 618 (2d Cir. 1980) (finding that

recipient's decision to close a hospital was reasonably re-

lated to legitimate need for efficient operation of the city's

hospital system).

263 International Bhd. of Teamsters v. United States, 431

U.S. at 335-36, n.l5. Under the title VI regulations, claim-

ants may show that they have been discriminated against

based on adverse impact in a variety of ways. For example,

with respect to "determining the site or locations of a facili-

ties [sic]" the regulations state that "an appUcant or recipi-

ent may not make selections with the effect of excluding

individuals from . . . any programs to which this regulations

applies on the ground of race, color, or national origin." The
regulations further state that recipients or apphcants may
not make selections with the "purpose or effect of defeating

or substantially impairing the accompUshment of the objec-

tives of the Act." 45 C.F.R. § 80.3(b)(3) (1998).

264 45 C.F.R. § 80.3(b)(1) (1998).
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• Denying an individual any service, financial

aid, or other benefit provided under the pro-

gram.^^^

• Providing any service, financial aid, or other

benefit to an individual which is different, or

provided in a different manner, from that

provided to others under the program.266

• Treating an individual differently from oth-

ers in determining whether he satisfies any
admission, enrollment, quota, eHgibihty,

membership or other reqxiirement or condi-

tion which individuals must meet in order to

be provided any service, financial aid, or

other benefit provided under the program.267

• Utihzing criteria or methods of administra-

tion which have the effect of subjecting indi-

viduals to discrimination because of their

race, color, or national origin, or have the ef-

fect of defeating or substantially impairing

accomphshment of the objectives of the pro-

gram as respect individuals of a particular

race, color, or national origin.^ss

• In determining the site or location of a facili-

ties, making selections with the effect of ex-

cluding individuals from, denjdng them the

benefits of, or subjecting them to discrimina-

tion under any programs to which this

regulation appHes, on the ground of race,

color, or national origin; or with the purpose

or effect of defeating or substantially im-

pairing the accomphshment of the objectives

of the Act or this regulation.269

Defining Disparate Impact Discrimination

"[TJhe disparate impact situation remains a cur-

rent and significant problem in modern health

care . . . [However], in most cases [in the health

care context], courts have allowed defendants to

justify disparate impact with minimal evi-

dence."^70

265/rf. §80.3(b)(l)(i).

266 Id. § 80.3(b)(l)(ii).

267M §80.3(b)(l)(v).

268 Id. § 80.3(b)(2).

269 Id. § 80.3(b)(3).

270 Amy Jurevic, "Disparate Impact Under Title VI: Dis-

crimination, By Any Other Name, Will Still Have the Same
Impact," Saint Louis University Public Law Review, vol. XV,
no. 2 (1996), p. 241.

As HHS' Civil Rights Review Team found in

1993, "the substance of civil rights protection

(i.e., what constitutes discrimination and how to

discover, prevent, or remedy it) has been largely

left undefined and to the discretion of each in-

vestigator, manager, reviewer and attorney

throughout the organization.''^'! OCR has not

addressed svifficiently in regulations or pohcy
guidance two important issues: (1) the means of

estabhshing the element of harm in disparate

impact cases, and (2) the standard recipients

must meet in justifying pohcies or practices that

resvdt in disparate impact for minority individu-

als and communities. The insufficiency of OCR's
guidance on these two issues derives principally

from the lack of updated pohcy guidance.

OCR's title VI regulations are clear in estab-

hshing disparate impact as a means of making a

case of discrimination under title VI.2^2 However,

OCR does not discuss in regulations or pohcy the

apphcable standards for title VI disparate im-

pact cases in the health care context. Such gviid-

ance could benefit OCR investigative staff and
recipients and beneficiaries. For example, it

could provide numerous illustrative examples

and fact patterns relating to these issues in dif-

ferent contexts, including the managed care in-

dustry, the medicare and medicaid programs,

and hospital relocations. Such updated guidance

also wovild provide OCR the opportunity to rein-

force and further clarify its pohcy positions on
the issues of estabhshing harm and assessing

recipients' claims in disparate impact cases.

OCR has also not discussed relevant court

decisions that inform an analysis of the re-

quirements needed to show harm or the appro-

priate standards for assessing defendants' claims

in disparate impact cases. Such guidance wovdd
benefit OCR investigative staff by providing a

2" HHS, Review Team Report, p. 1.

272 45 C.F.R. § 80.3(b)(2)-(3) (1998). As one commentator has

noted, the primary obstacle faced by title VI claimants in

hospital relocation and closure cases is "no longer the adop-

tion of appropriate statutory language, the promulgation of

regulations to prohibit disparate effects, nor judicial recogni-

tion of such standards. Applicable anti-discrimination provi-

sions now clearly require demonstrations of disparate effects

and not evidence of discriminatory intent." Marianne L.

Engelman Lado, "Breaking the Barriers to Health Care: A
Discussion of the Role of Civil Rights Litigation and the

Relationship Between Burdens of Proof and the Experience

of Denial," Brooklyn Law Review, vol. 60 (spring 1994), p.

266 (hereafter cited as Lado, "Breaking the Barriers").
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current, detailed, and comprehensive discussion

of the legal underpinnings, particularly relevant

statutory and case law from the past 20 years,

for the standards on which OCR rehes in such

enforcement activities as compHance reviews

and complaint investigations.

Establishing the Element of Hann

In disparate impact cases, some courts have

increased the requirements for showing harm.

An early case that "raised the bar" for plaintiffs

is Bryan v. Koch,^"^^ where the plaintiffs pro-

tested the closing of a hospital in the Harlem
section of New York City.^''* The hospital, Sy-

denham, served a 98 percent minority patient

population.275 The plaintiffs argued that the

hospital closure created a disparate impact on
them, in violation of title VI, because the nearest

municipal hospital remaining open in Harlem
lacked capacity for the Sydenham patients and
that the voluntary hospitals wovdd not treat

them, particularly uninsured patients.^''^ The
court dismissed the plaintiffs' claims, finding

that closure of Sydenham Hospital would "affect

a comparatively small number of persons," that

"adequate alternative treatment appears avail-

able for most, if not all, of these persons," and
that "any inconvenience due to travel changes in

this case do not rise to the level of harm neces-

sary to enlist the eqviitable powers of the

court."27v

More recently, in Mussington v. St. Lukes-

Roosevelt Hospital Center,^''^ the plaintiffs ar-

gued that the decision of St. Lukes-Roosevelt

Hospital Center to move services from its St.

Luke's site to its Roosevelt site would create an
adverse impact on minorities in the community
stirrounding St. Lukes Hospital.^^s The court did

not reach the merits of the case because the

plaintiffs failed to meet the statutory deadline

for filing the case.^^o However, the court did offer

273 492 F. Supp. 212, 237 (S.D.N.Y. 1980), affd, 627 F.2d 612

(2d Cir. 1980).

2T4 Id. at 614.

2T5 Id.

276 627 F. 2d at 617 n.2.

2" 492 F. Supp. at 237.

278 824 F. Supp. 427 (S.D.N.Y. 1993), affd, 18 F.3d 1033 (2d

Cir. 1994) (per curiam).

279 Id. at 429.

280 Id. at 433.

an opinion as to the case. It opined that moving
certain services would have an impact on the

plaintiffs, 281 but also stated that the decision to

relocate "does not in itself amount to a discrimi-

natory act."282

The unwiUingness of these courts to accept

the barriers created by health care poUcies and
practices as evidence of disparate impact dis-

crimination ignores the difficulties of minority

communities in gaining access to quaHty health

care. As one commentator has observed, "The

courts have tended to dismiss the hardships of

travel to a distant location for the purpose of ob-

taining health care as mere inconveniences."283

However, OCR regional attorneys, beUeve that

factors such as access to transportation and dif-

fering hospital policies on insurance provide suf-

ficient evidence of harm to reqtiire a recipient to

present evidence showing that its actions were
necessary and that there were no less discrimi-

natory alternatives.284

For example, one OCR attorney stated that

she beheves the argument of increased travel

time is definitely a vaHd argument for estab-

hshing harm. However, she does not think the

courts "are ready to go that far yet."285 She noted

that many courts today and for at least the last

decade have not welcomed disparate impact

claims in the health care context, and that as a

result, plaintiffs and OCR complainants can

have a very difficult time estabUshing discrimi-

nation.286 Overall, as commentators and OCR
civil rights attorneys agree, these decisions have

increased requirements for showing harm under

a disparate impact theory of discrimination,

thereby making it more difficult for plaintiffs in

such cases to estabhsh the harm required to

prove a case of disparate impact discrimination

under title VI.

In writing about this judicial trend toward

devalviing the significance of barriers to health

care access, one commentator, a health care pol-

281 Id. at 431.

282 Id.

283 David Barton Smith, "Addressing Racial Inequities in

Health Care: Civil Rights Monitoring and Report Cards,"

Journal of Health Politics, Policy & Law, vol. 23, no. 1

(February 1998).

284 Golightly-Howell interview, p. 4; Morales interview, pp.
17-18.

285 Golightly-Howell interview, p. 4.

286 Ibid., p. 4.
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icy expert with extensive litigation experience,

has described it as a "mismatch between the ex-

periences of our cHents, who must contend with

barriers of access, and the unwillingness of

courts to acknowledge these experiences and to

accord them weight."287 This commentator has

observed two issues that OCR and plaintiffs' at-

torneys must address to demonstrate harm more
effectively in adverse impact cases and prove

noncomphance under the regulations.^ss The
first is a measure for determining whether the

recipient's action represented the least discrimi-

natory alternative. Second, the effect of the

movement or closure of services on the ability of

a population to obtain needed medical care

should be incorporated into the coiort's analysis

of harm.289 Developing these measures requires

the expertise of medical, social science, and other

professional research staff.

For example, medical geography may be used

to analyze the accviracy with which planners

predict changes in utUization that may result

from the closing of specific hospitals. For exam-
ple, with respect to the closing of the St. Lukes
hospital in the Mussington case, the earUer work
of medical geographers involved in the Syden-

ham case revealed that patients who would have

used the northern Manhattan St. Lukes hospital

would not easily travel to the Roosevelt Division

downtown.290 Since Sydenham was located only

blocks away from St. Lukes, the Sydenham
study was instructive for the St. Lukes case.^^i

The medical geographer's study found that Sy-

denham patients moved to famihar nearby facili-

ties rather than distributing as had been fore-

casted.292 Fewer Sydenham patients than ex-

pected had moved to hospitals located to the east

or south, and fewer than expected had moved to

Roosevelt.293 This work validated the concerns of

the plaintiffs in Bryan that the loss of beds at

the Sydenham site would in fact result in limited

access to health care for the affected minority

community.29'*

I, "Breaking the Barriers," p. 266.287 Lado^

288 Ibid.

289 Ibid.

290 Ibid.

291 Ibid., p. 263, n. 72

292 Ibid.

293 Ibid.

29-1 Ibid., p. 264.

Other research in the field of medical geogra-

phy has yielded the following significant find-

ings: distance from home to regular sourc6 of

care is a relatively more important factor for in-

ner-city residents than for suburban residents;

proximity to daily activity areas is a significant

determinant for the poor, whereas more mobile

suburbanites, who are accustomed to travehng

relatively long distances for work or shopping,

can incorporate a stop for health services into

their routine trips;295 the inner-city poor expend
more time in the jovirney for health care, though
going shorter distances, and are, thus, at a dis-

advantage when seeking care;^^^ the spatial dis-

tribution of medical care is an important deter-

minant of utiUzation; and few if any members of

lower or middle-class African American commu-
nities studied access suburban medical care.^s'

OCR staff have stated that they use the ex-

pertise of social science and other professional

research staff working in various agency ele-

ments of HHS to assess alternative means to

actions that are creating a disparate impact.298

As shown with the example of medical geogra-

phy research, this expertise can provide empiri-

cal evidence necessary to strengthen an argu-

ment that a claimant has experienced harm.
Such interaction is crucial to the development of

specific criteria to address these means of more
effectively demonstrating harm in adverse im-

pact cases. Such interaction is equally important

in applying these criteria to estabhsh noncom-
phance in specific OCR cases involving title VI
funding recipients. OCR does not have any social

science or other scientific experts on its staff and
rehes on this outside expertise on an ad hoc ba-

295 Ibid., p. 266 n. 85 (citing Wilber M. Gesler and Melinda
S. Meade, "Locational and Population Factors in Health

Care-Seeking Behavior in Savannah, Georgia," Health Serv-

ices Research, vol. 23 (1988), pp. 443, 444, 456-59).

296 Ibid, (citing Gary W. Shannon et al., "Time and Distance:

The Journey for Medical Care," International Journal of

Health Services, vol. 3 (1983), p. 243).

297 Ibid, (citing Gary W. Shannon et al., 'The Search for Medi-

cal Care: An Exploration of Urban Black Behaviorm," Interna-

tional Journal ofHealth Services, vol. 8 (1978), p. 530).

298 PSPS interview, p. 10. Ms. O'Brien stated that OCR re-

lies "on experts in the Department to help assess alternative

means. For instance, in the St. Luke's case, we talked to

architectural experts. They couldn't convert a hospital be-

cause they couldn't decide how to provide the services given

the technology and physical structure of the building. Each
case is different, and the decision depends on how the stan-

dards and guidelines are laid out." Ibid.
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sis. If it does not implement a plan to recruit sci-

entific and medical experts on its own staff, at a

minimum, OCR should develop a formal poHcy

to gxiide its interaction with experts from other

agency elements.

"Health Care Necessity" Standard

Another ambiguity that relates to the defini-

tion of impact discrimination is the standard

used to determine whether a recipient's dis-

criminatory practice is legally justifiable. After a

plaintiff has shown that a pohcy or practice of a

recipient affects minorities adversely and dis-

proportionately, the recipient must justify that

poUcy or practice to the court. Unfortunately, the

title VI case law on this justification framework
is scant.299 Only 3 Federal court cases—^two in-

volving circuit courts of appeals, one involving a

Federal district covirt—^have addressed the issue

in the health care context, and they articulated

different standards: the circuit covirts referred to

a "legitimate justification" standard and the dis-

trict court, a more stringent "necessity" stan-

dard.300 The absence of a cohesive body of case

law estabhshing a justification standard has

prevented recipients from fully comprehending
their responsibiUties under title VI. OCR has not

provided guidance on this standard.

Because the fundamental purposes of civil

rights statutes that support a disparate impact

theory are similar, courts have often looked to

such other statutes for assistance in interpreting

title VI issues.301 Both of the circuit courts of ap-

peals interpreting title VI in the health care con-

text referred to the title VII evidentiary frame-

299 There have been only two Federal circuit court cases that

addressed the necessary elements of a defendant's justifica-

tion in title VI impact discrimination in the health care con-

text. See, e.g., Bryan v. Koch, 627 F.2d 612 (2d Cir. 1980);

NAACP V. Wilmington Med. Ctr., 657 F.2d 1322 (3d Cir.

1981). See also Watson, Reinvigorating Title VI, p. 964.

3"" Compare Bryan v. Koch, 627 F.2d at 612 (applying a le-

gitimate justification standard); NAACP v. Wilmington Med.
Ctr., 657 F.2d at 1322 (articulating a legitimate justification

standard in dicta) with Latimore v. Contra Costa County,

No. C 94-1257, slip op. at 20 (N.D. Cal. Aug. 1, 1994)

(applying the necessity standard articulated in Larry P. by
Lucille P. V. Riles, 793 F.2d 969, 982 (9th Cir. 1986), a ninth

circuit disparate impact case in the education context).

301 See, e.g., NAACP v. Med. Ctr., 657 F.2d at 1322

(condoning the district court's use of title VIII impact stan-

dards); Bryan v. Koch, 627 F.2d at 618-19 (referring to title

Vn as "instructive" for title VI impact cases).

work imposed upon plaintiffs and defendants. ^02

A brief description of this framework will illus-

trate the procedural fundamentals particular to

impact cases.303 To make a case of adverse im-

pact discrimination, the plaintiff must introduce

statistical evidence showing that a pohcy or

practice of an employer disproportionately af-

fected members of a protected class.^o^ If the

plaintiff is able to estabhsh this, the burden of

persuasion then shifts to the defendant to justify

the challenged pohcy or practice by proving that

it has a "manifest relationship to the employ-

ment in question."305 This showing is called the

'Tjusiness necessity" standard.^06 If the defen-

dant meets its burden of showing that the pohcy

or practice is necessary, the bvirden of persua-

sion then shifts back to the plaintiff to prove that

there are less discriminatory alternatives that

would also serve the employer's legitimate objec-

tive of employing qualified individuals.^^' Al-

though title VI courts have disagreed as to how
to define the defendant's objective, and the ex-

tent to which the pohcy or practice must further

that objective, the essential structure of the title

VII burden-shifting framework has been adopted

in the title VI context.^"^

302 See Bryan v. Koch, 627 F.2d at 618-19; NAACP v. Med.
Ctr., Inc., 657 F.2d at 1322.

303 However, one of the courts explicitly acknowledged that

the title VH fi:amework does not mesh seamlessly into the

complex web of administrative circumstances that might arise

in a title VI case. See Bryan v. Koch, 627 F.2d at 618-20.

304 See Griggs v. Duke Power, 401 U.S. 424 (1971). This ini-

tial argument brought by the plaintiff is called the "prima

facie case," and represents the minimum amount of evidence

required in order for the plaintiff to go forward in court. A
prima facie case must contain elements that, if the defen-

dant were to put on no evidence, would allow the plaintiff to

prevail. If the plaintiff is unable to establish the prima facie

case, the case is dismissed.

305 Griggs, 401 U.S. at 431 (1971). See also the Civil Rights

Act of 1991, Pub. L. No. 102-166, §§ 105(a), 106, 107(a), 108,

105 Stat. 1074-1076, 42 U.S.C. 2000e-2(k) (1994) (codifying

the business necessity evidentiary firamework that was cre-

ated in Griggs and Albemarle Paper C3o. v. Moody, 422 U.S.

405 (1975)).

306 See Griggs, 401 U.S., at 431 ("[t]he touchstone is business

necessity). The analogous term in the health care context

would be "health care necessity." If the term were applied

using a strict analogy, the defendant's policy or practice

would have to be manifestly related to a legitimate health

care objective, rather than to a business objective such as

hiring qualified employees.

307 Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975).

308 See, e.g., Larry P. by Lucille P. v. Riles, 793 F.2d 969 (9th

Cir. 1986) (applying the title VII burden-shifting firamework
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The few courts that have addressed the de-

fendant's evidentiary burden in title VI health

care cases have not appUed very stringent stan-

dards. For example, the second circuit, refusing

to incorporate the "less discriminatory alterna-

tives" prong into the title VI health care analy-

sis, has apphed a mere rational relationship test

requiring the defendant only to show that it had
a legitimate justification for its poUcies and
practices.309 The third circuit also adopted a

somewhat lax standard, requiring the defendant

only to "go forward with evidence that [the

challenged poUcy would] in theory and practice

serve a legitimate bona fide interest, and show
that no alternative covirse of action could be

adopted that would enable that interest to be

served with less discriminatory impact."3io The
weakness of this standard is underscored by a

ninth circviit decision interpreting title VI in the

education context. The ninth circuit interpreted

the title VI regulations to require that: (1) the

plaintiff has the initial burden of demonstrating

that a poHcy has a "discriminatory impact" after

which (2) the burden shifts to the defendants to

show that its poHcy was necessary.^^^ There ap-

pears no clear resolution in the case law as to

whether the proper standard is mere justifica-

tion or whether it must rise to the level of a

medical or health care "necessity," although

leading decisions such as Bryan u. Koch have

to a title VI case in the education context). See also Watson,

"Reinvigorating Title VI," p. 955; Stan Dorn, Michael A.

Dowell, and Jane Perkins, "Anti-discrimination Provisions

and Health Care Access: New Slants on Old Approaches,"

Clearinghouse Review, special issue (summer 1986), pp.

439-53 C'[e]mployment discrimination cases under title VII

of the Civil Rights Act, 42 U.S. §§ 2000e et seq., have prece-

dential value for title VI cases" (p. 44, n. 61). These com-

mentators also stated that title VI health care "[a]dvocates

should cite helpful title VII cases from their circuits holding

that defendants have a heavy burden in proving 'business

necessity* for practices shown to have a disparate impact on
minorities." Ibid.

309 See, e.g., Bryan v. Koch, 627 F.2d at 623 (holding that in

the title VI health care context a policy with a disparate

impact can be justified merely by showing the policy is ra-

tionally related to a legitimate need).

310 NAACP V. Wilmington Med. Ctr., 657 F.2d 1322, 1336

(3d Cir. 1981) (quoting 491 NAACP v. Wilmington Med. Ctr.,

491 F. Supp. 290, 315-16 (D.Del. 1980)). It should be noted

that this case was decided prior to the Civil Rights Act of

1991, and its reinstatement of the defendant's burden was
one of persuasion, rather than production.

311 Larry P, 793 F.2d at 982 (emphasis added).

apphed the lower, mere "justification" stan-

dard.312

OCR has not clarified its position on appUca-

ble standards in disparate impact cases in many
years. This is the case even though one high-

level attorney in the Office of General Counsel's

Civil Rights Division, which provides legal guid-

ance to OCR, has stated that this issue is

"certainly a relevant title VI issue and . . . cer-

tainly a relevant issue for the civil rights opera-

tion in the Department of Health and Human
Services."3i3 In particular, with respect to both

standards for estabhshing harm and the appro-

priate standard recipients must meet in title VI
disparate impact cases, OCR staff have stated

that they rely on pohcy gviidance developed some
"15 or 20" years ago.^i*

This guidance, issued in January 1981, was a

letter from OCR's deputy director of Program
Development written in response to an inquiry

from OCR's Region II.^is It is not clear to what
extent this document was disseminated among
other regional staffs. The guidance states that a

recipient will violate title VI if its action "will

have a disproportionate adverse effect and is not

necessary to further a legitimate objective ."^is

However, the letter does not reference, describe,

or explain the case law on which this standard is

based. This weakens the document's effective-

ness as poUcy or investigative gviidance because

it does not provide investigative staff with a

clear and complete understanding of the analy-

ses they are conducting in compUance reviews

and complaint investigations, particularly in

312 Compare Latimore v. Contra Costa County, No. C 94-

1257, slip op. at 20 (N.D. Cal. Aug. 1, 1994) (granting a pre-

liminary injunction based on a finding that plaintiffs had
made a prima facie showing of discriminatory impact and
the defendants had failed to rebut the case with a showing

that their policy was a necessity) with Bryan v. Koch, 627

F.2d 612, 617 (2d Cir. 1980) (requiring a justification for

disputed action but not a showing of necessity).

313 OGC interview, transcript, p. 13.

314 PSPS interview, pp. 9-10. Ms. Haynes stated, "We have a

memorandum that we have been operating under for over

15 to 20 years on hospital closure/relocation, describing for

the regions how they would go about dealing with those

situations." Ibid.

316 See David F. Chavkin, deputy director for Program De-

velopment, OCR, HHS, letter to Alan R. Momohara, acting

regional director, OCR, HHS, Jan. 19, 1981 (re: hospital

reductions, closures and relocations) (hereafter cited as

Chavkin letter).

316 Chavkin letter, p. 2.
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cases involving hospital closures and relocations.

Further, this document does not contain any dis-

cussion of appHcable (at the time) case law to

show the underpinnings of comphance standards

used in analyzing data obtained from comphance
review and complaint investigations. In addition,

this gviidance does not provide specific examples

of the application of this standard in different

contexts, such as hospital relocations, managed
care, hmited English proficiency, medical red-

Hning, and "dumping" cases. Consequently, it is

not a thorough, comprehensive review and
analysis of these standards.

Also, given that this document is outdated, it

cannot address the evolution in the law, includ-

ing both statutory and case law, relating to title

VI disparate impact. For example, the definition

of "business necessity" set forth by Congress in

the Civil Rights Act of 1991,31^ which amended
title VII of the Civil Rights Act of 1964, informs

an analysis of disparate impact under title VI.^is

Moreover, the evolution of case law on this issue

during the past 20 years has been one of confu-

sion rather than consensus. As explained above,

courts have apphed different standards, from a

requirement that a defendant present only a

mere justification for pohcies creating a dispa-

rate impact, to a showing of medical or health

care "necessity." Given this lack of consensus, at

a minimum, new guidance on the issue ad-

dressing the differing standards and clarifying

OCR's position would be highly beneficial to in-

vestigative staff.

According to OCR staff, in 1998 the agency

sponsored a training session on apphcable stan-

dards in title VI disparate impact cases.^is In

addition, OCR has provided a brief training

document discussing disparate impact in the

medical redhning context.^^o This document is a

step in the right direction in that it addresses a

specific context and provides examples. How-
ever, it too is unclear on the legal underpinnings

317 42 U.S.C. 2000e-2(k) (1994).

318 See New York Urban League, Inc. v. New York, 71 F.3d

1031, 1036 (2d Cir. 1995) ("[c]ourts considering claims under

analogous title VI regulations have looked to title VII dispa-

rate impact cases for guidance").

319 PSPS interview, p. 11 (statement of O'Brien).

320 See HHS, OCR, "Title VI and Disproportionate Impact:

Restricted Service Area (Redlining)," revised Dec. 7, 1998,

accessed at <http://www.hhs.gov:343/ocrsec/redline.htm>

(hereafter cited as OCR, "Restricted Service Area").

of the standards it references. Although an un-

derstanding of the concept of "health care" or

"medical necessity" is crucial to a defense raised

by a recipient in a disparate case, OCR's treat-

ment of this important comphance standard

simply has not been thoroughly clarified for in-

vestigative staff and other key stakeholders,

such as recipients and beneficiaries, in recent

pohcy guidance disseminated across all the re-

gions.

For example, OCR does not have recent poHcy
guidance thoroughly clarifying the meaning of

the term "health care necessity" as it may be

used in cases involving any number of issues

that can arise, including discrimination in hospi-

tal relocations, the managed care industry,

medicaid/medicare programs, cases involving

racial medical redhning, "dumping," or patients

with limited Enghsh proficiency. A guidance

document is needed to explain in simple, direct

language, both the legal and practical aspects of

the term "health care necessity," in as many con-

texts as possible.

Regional attorneys agree that new poHcy
and/or investigative gmdance addressing dispa-

rate impact standards would be extremely help-

ful in making OCR enforcement activities more
effective as a means of ensuring civil rights com-

phance. ^^i For example, one regional attorney

has stated that he beheves investigative staff in

his region do not have sufficient pohcy guidance

on disparate impact standards; and some inves-

tigators lack an overall clear understanding of

these standards.322 Another attorney has stated

that where there is a disproportionate impact on
minorities there is a potential title VI violation

and "if OCR put out more pohcy guidance in the

title VI impact area this could be addressed."323

She also stated that a number of regional offices,

including her own, thought that because the

regulations on disparate impact are "pretty bare

boned" even though impact cases represent a

continually developing area in civil rights, that

further pohcy guidance on disparate impact

cases would be very helpful.324 Yet another at-

torney stated that his region recently has begun

321 Freeman interview, p. 3; Miyasato interview, p. 5; Mo-
rales interview, p. 15.

322 Freeman interview, p. 3.

323 Miyasato interview, p. 5.

324 Ibid., p. 4.
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to address racial disparity issues. "In thinking

for the futvire, as I come to deal with [these] is-

sues more and title VI, I wovild welcome guid-

ance on the way disparate impact has been ana-

lyzed under title VI," he said.^^s

One regional attorney has suggested that a

useful means of disseminating the agency's posi-

tion on specific issues or a standard the agency

foUows in analyzing specific facts is to issue weU-

written, weU-developed letters of finding instead

of traditional poUcy guidance.^26 This would
serve the twin purposes of providing a specific

example of a how a standard should be appHed
and taking an abstract principle and tiu-ning it

into a practical, "real-world" case illustrating the

violation of a nondiscrimination provision in a

civil rights statute.

For example, OCR's Region I developed a

compHance agreement several years ago in

which it clearly and succinctly set forth the sah-

ent aspects of OCR's standard for assessing a

recipient's defense in a disparate impact case.327

The statement of findings in the resolution

agreement states that based on its investigation

in the case, OCR has determined that the recipi-

ent's pohcy "was not an action necessary" to

achieve its "legitimate, non-discriminatory objec-

tive," which in this case was the physical safety

of its employees.328 OCR stated that to show the

necessity of the poHcy, the recipient wovdd need

to show that there were no "available, alterna-

tive means of reducing such risks where and
when they arise ."329 OCR determined that "an

obvious and available alternative" to the recipi-

ent's poUcy was to make individuahzed determi-

325 Morales interview, p. 15.

326 Graham interview, p. 10 (stating "One of the things you

could do is publicize findings and settlements with greater

firequency; then, theoretically, you wouldn't have to do as

much abstract policy if you were using the actual cases as

the vehicle for publishing outcomes.").

327 Caroline Chang, regional manager. Region I, OCR, HHS,
letter to Stephen Savitsky, chairman and chief executive

officer. Staff Builders Services, Inc., Lake Success, NY, and
Joyce Thomas, commissioner. State of Connecticut, Depart-

ment of Social Services, Hartford, CT, May 19, 1995 (re:

complaint no. 01-94-3050), and attached resolution agree-

ment between HHS, OCR, Region I, and Staff Builders

Services, Inc. (hereafter cited as Chang letter. May 19, 1995,

and Resolution Agreement re: 01-94-3050, respectively).

328 Resolution Agreement re: 01-94-3050, p. 8.

329 Ibid.

nations when safety issues arise.33o Although a

further clarification reqviiring a heightened

standard of justification is needed, this is none-

theless a good example of how OCR appHes com-

pUance standards in the disparate impact con-

text and should be disseminated widely.

The term "necessity" is one that can be inter-

preted very broadly. However, this term may
take on new meaning and clarity when viewed in

the context of standards set forth by the Su-

preme Court in conducting discrimination analy-

sis under the equal protection clause of the 14th

amendment. For example, in Washington v.

Davis,^^^ the Supreme Court stated that racial

classifications xinder the equal protection clause

must receive the "strictest scrutiny" by the re-

viewing court and are justifiable "only by the

weightiest of considerations."332 More recently,

in Adarand Constructors, Inc. v. Pena,^^^ the

Covtrt held that the Constitution reqviires "strict

scrutiny" analysis, referring to a standard under
which the challenged State action must be justi-

fied as narrowly tailored to further a compelling

state interestJ^'^ The dichotomy between strict

scrutiny and lesser standards apphed to classifi-

cations other than race that Hes at the heart of

the Court's equal protection analysis closely re-

sembles that between "necessity" and the lesser

standard of legitimate justification that covirts

have considered in disparate impact cases in the

health care context.

Analogizing to the equal protection standard,

for a challenged health care pohcy to be legally

justified, the health care funding recipient would
need to show that the poHcy served a compelling

pvirpose and that the pohcy was so narrowly

tailored to that purpose that there were no
other, less discriminatory means of achieving the

objective. The importance of the equal protection

analogy for OCR in providing updated guidance

to recipients and investigative staff on disparate

impact discrimination under title VI is that it

shows, in stark terms, the need for recipients to

prove a relationship between the challenged

pohcy and the objective, such that no other less

330 Ibid., p. 9.

331 426 U.S. 229 (1976).

332 426 U.S. at 2429.

333 515 U.S. 200 (1995).

334 515 U.S. at 235 (citing Fullilove v. Klutznick, 448 U.S.

448, 496 (1980) (concurring opinion of)).
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discriminatory policy coxild be implemented to

accomplish a particular objective. Further, under

an equal protection analysis, the objective itself

must be compeUing, not merely legitimate.

In Washington, the Covirt ruled that the Con-

stitution does not prohibit poUcies or practices

with a disproportionate adverse racial impact so

long as such poHcies are neutral on their face

and may be rationally shown to serve a purpose

that the government is constitutionally empow-
ered to pvirsue.335 However, the HHS title VI

regulations specifically prohibiting facially neu-

tral poUcies that impact disproportionately on

racial and ethnic minorities^s^ reach beyond the

equal protection standard apphed to disparate

impact discrimination by the Supreme Court in

Washington v. Davis. Under the title VI regula-

tions such adverse impact is expressly prohib-

ited.337 The title VI regulations state:

In determining the site or location of a facility, an
applicant or recipient may not make selections with

the effect of excluding individuals from, denying the

benefits of, or subjecting them to discrimination un-

der any program to which this regulation applies, on

the ground of race, color, or national origin; or with

the ptirpose or effect of defeating or substantially im-

pairing the accomplishment of the objectives of the

Act or this regulation.^^^

Given the clear and unequivocal nature of

this express prohibition, it seems appropriate for

OCR to issue updated poUcy (and investigative)

guidance implementing a more stringent stan-

dard for assessing the legitimacy of defen-

dant/recipients' claims than the one appUed by

most courts that have addressed disparate im-

pact claims in the health care context.^^^ OCR
can clarify its own position by developing a pol-

icy guidance reiterating that its standard for

assessing the legitimacy of defendants' claims is

a far more rigorous one than that applied in

leading decisions such as Bryan u. Koch. Fur-

ther, it should define "necessity" more narrowly,

such that the disputed health care pohcy must,

at a minimum, significantly further an impor-

tant legitimate program objective; and that there

are no acceptable alternative pohcies or practices

that wovdd better accomphsh the health care

pxirpose advanced, or accompUsh it equally weU
with a lesser differential racial impact.^^o From a

practical standpoint, one commentator noted:

Title VI disproportionate adverse impact claims re-

quire not just any legitimate objective but one that is

important to the operation of the program. Main-

taining a high quaUty medical program, patient and
staff safety, and financial necessity should aU quahfy
as important objectives in the health care context. On
the other hand, a mere interest in cutting costs or

saving money is not a sufficiently important concern,

without some element of financial necessity, to qual-

ify as an important interest.

A federally funded health care defendant should do

more than merely assert that the poHcy furthers an
important purpose; it should introduce some empiri-

cal evidence establishing the challenged practice is, in

fact, effective in furthering an important program
need. The greater the disproportionate adverse im-

pact the more effective the challenged practice needs

to be to justify its continued use. For example, if a

policy excluded almost aU minority patients while

only incrementally improving the quality of patient

care, the policy would not "significantly" further the

important, legitimate objective of non-discriminatory,

high-quality care.^"*^

The commentator points out that the crux of

a title VI standard must be to find less discrimi-

natory alternatives for health care poHcies or

practices creating disparate impact, rather than

focusing on the strength of the relationship be-

tween the pohcy employed and the goal sought.

In this hght, the existence of alternatives "serves

as proof that the challenged pohcy is insuffi-

ciently related to the hospital's asserted goal or

that the hospital's interests advanced by a par-

ticular pohcy are not important enough to justify

335 426 U.S. at 246-47.

336 45 C.F.R. § 80.3(b)(2H3) (1998).

337 For example, section 80.3(b) anticipates specific contexts

in which discriminatory practices could arise and explicitly

prohibits such practices. Id., § 80.3(b).

338 Id.

339 See Watson, "Reinvigorating Title VI," pp. 975-77.

340 Ibid., p. 975.

S'ii Ibid, p. 976. See also Golightly-Howell interview, p. 5. This

attorney said a defendant would have to go beyond the fact

that it was tr3dng to save money when it implemented a cer-

tain poUcy that resulted in a disparity. She stated that the

respondent would have to demonstrate that this was an action

that was necessary—that there was not another means of

reaching the same result that would affect minorities less.

OCR would want to see the budget that was in question and

some explanations of why the respondent decided to cut in

that particular area as opposed to some other areas. Ibid.
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use of the policy in light of its disparate racial

impact."342

None of OCR's existing guidance to investiga-

tive staff is presented with the level of clarity

and emphasis on vigorous title VI enforcement

advocated in the above commentary, and OCR
has not provided recent poHcy guidance thor-

oughly addressing any of these critical aspects of

title VI enforcement in the disparate impact con-

text.

Developing Model Methods of Administration

The title VI regulations require all State re-

cipients of Federal funds to develop "methods of

administration."343 These are plans or outUnes

describing specific activities that a recipient will

imdertake to ensiore compUance with title VI
and prevent future civil rights violations. The
regulations reqviire that methods of administra-

tion "give reasonable assurance that the appU-

cant and aU recipients of Federal financial assis-

tance xuider such program will comply with all

reqviirements imposed by or pursuant to this

regidation."344

OCR has not included in regulations or poUcy

recommendations clear and specific guidance for

what to include among methods of administra-

tion, although recipients are required to develop

them. OCR issued several poHcy memoranda in

the 1970s clarifying requirements for methods of

administration.345 OCR may be able to serve its

342 Watson, "Keinvigorating Title VI," p. 976.

3« 45 C.F.R. § 80.4(b)(2) (1998).

S" Id.

345 See Louis H. Rives, Jr., director, Health and Social Serv-

ices Division, OCR, U.S. Department of Health, Education,

and Welfare, memorandum to Eileen P. Bradley, Admini-

stration on Aging, Social and Rehabilitation Services, U.S.

Department of Health, Education, and Welfare, Feb. 28,

1973 (re: appUcability of existing methods of administration

to State plans covering the nutrition program for the eld-

erly) (hereafter cited as Rives memo); Edward H. Redman,
chief. Race Discrimination Branch, OCR, U.S. Department
of Health, Education, and Welfare, memorandum to Burton

M. Taylor, director. Division of Standards and Pohcy Devel-

opment, OCR, U.S. Department of Health, Education, and
Welfare, Nov. 16, 1979 (re: Hawaii State Health Planning

and Development Agency, LOF, case #09-79-7003)

(hereafter cited as Redman memo); Burton M. Taylor, direc-

tor. Division of Standards and Policy Development, OCR,
U.S. Department of Health, Education, and Welfare, memo-
randum to Floyd Pierce, regional director, Region IX, OCR,
U.S. Department of Health, Education, and Welfare, Dec.

13, 1979 (re: Arizona Department of Health Services, LOF,

recipients better by issuing a new poHcy gmd-
ance containing specific recommendations for

State recipients to follow in developing their

methods of administration. Perhaps this would
help to avoid defective methods of administra-

tion from being developed by recipients operat-

ing without clear guidance.

Title VI Compliance in Specific Contexts

To enforce the civil rights provisions for

which it has responsibHity, a Federal civil rights

agency such as OCR must go beyond developing

and disseminating general poHcy guidance, such

as clarifying comphance standards in proving

cases of discrimination and estabhshing model
methods of administration. Such an agency also

must identify and confront new or resvirgent

problem areas it has not addressed sufficiently.

For example, OCR must act decisively to provide

needed guidance when social, economic, and
structural developments in the health care in-

dustry, such as the managed care revolution,

create new potential for discrimination to occur.

Guidance is needed in such areas as discrimina-

tion in the managed care industry, redlining,

selective marketing, or "cherrypicking," race dis-

crimination in employment and staff privileges,

and barriers to adequate health care associated

with limited Enghsh proficiency.^^^ For many
specific contexts, OCR can benefit its staff, re-

cipients, and beneficiaries of federally assisted

programs by developing clear, detailed, compre-

hensive poUcy describing the forms discrimina-

tion can take and the efforts recipients can take

to ensure that it does not occur. Some of these

contexts are discussed below.

Managed Care

"The United States has a long-standing history

of discrimination in health care, and a large

body of evidence on access and quality suggests

ongoing problems faced by minority Americans.

This history and evidence underscore the impor-

case #09-79-7005) (hereafter cited as Taylor memo);
Chavkin letter.

346 Many of these specific contexts are applicable to both

title VI and the Hill-Burton nondiscrimination provisions, if

a facility received funds under the Hill-Burton Act. Issues

affecting women may fall under title IX, if the faciUty re-

ceiving HHS funds is part of an educational institution.

However the main emphasis of this discussion is on title VI

because its impact is the broadest.
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tance of developing a new framework for measur-
ing and ensuring equal access in a managed care

context."^^^

"The greater potential for managed care to pro-

duce an adverse impact in the case of minority

Americans results from the fact that managed
care arrangements have been superimposed on
an underlying health care system with a history

of discrimination. '^^*

The potential for discrimination, particularly

racial/ethnic discrimination, in the context of

managed care is significant and is recognized by
OCR and leading commentators and advocates

for civil rights in health care dehvery, services,

or treatment.349 Several managed care practices

can have a disparate effect on minorities. These
practices provide examples of the inseparabiUty

of economics and race in decisions of managed
care organizations. For example, one of the ways
in which managed care organizations (MCOs)
can discriminate against minorities is in their

selection of providers.^so A physician or other

type of provider who serves mainly poor minori-

ties may not be included in a managed care net-

work because the provider's patients might be

labeled "too costly ."^^i Similarly, managed care

organizations often discovirage enrollment of

poor and minority patients because they are per-

ceived as costly patients.352 Fvirther, some plans

essentially enroll patients from suburban areas

only by sending brochures to the suburban

^^T Sara Rosenbaum and Peter Shin, "Medicaid Managed
Care: Opportunities and Challenges for Minority Ameri-

cans," October 1998, prepared for the Joint Center for Politi-

cal and Economic Studies under a grant from the Henry J.

Kaiser Family Foundation, p. 23.

348 Rosenbaum and Shin, "Medicaid Managed Care," p. 24.

349 See chaps. 2-3. See also Sara Rosenbaum and Peter Shin,

"Medicaid Managed Care," p. 28.

350 See, e.g., David Nerenz, "Medicaid Managed Care and
Minority Populations: Issues in Quality of Care," Joint Cen-

ter for Political and Economic Studies, September 1998, pp.

3-4; see also Rosenbaum and Shin, "Medicaid Managed
Care," p. 28 (citing Editor's note, "The Impact of Managed
Care on Doctors Who Serve Poor and Minority Patients,"

Harvard Law Review, vol. 108 (May 1995), p. 1625)

(hereafter cited as Editor, Harvard Law Review, "Impact of

Managed Care").

361 See Nerenz, "Medicaid Managed Care and Minority

Populations," pp. 3-4.

352 See ibid., p. 319; see also Rosenbaum and Shin, "Medicaid

Managed Care," p. 27.

neighborhoods, while ignoring inner-city areas, a

process known as selective marketing, or "cherry

picking."353 In addition, while managed care

plans do not have official pohcies of denying poor

and minority patients medications, procedures,

or tests given to more affluent whites, according

to at least one commentator the cost-saving

structure of managed care promotes differential

treatment.354

Medicaid managed care shares the funda-

mental characteristics of private managed care,

but has unique quaUties of its own that affect

poor women and minorities. In addition to

keeping medical costs low, the purpose of the

medicaid managed care system is to increase

health care access for the poor.^^s While the

managed care system has the potential to ac-

compUsh this, there are also potential adverse

effects on the medicaid popvdation and the unin-

sured, who are predominately women and mi-

norities, including reduced access for the unin-

STired; decreased services to medicaid patients;

inappropriate definitions, measures, pohcies,

and procedures; and continued discrimination.^se

According to one commentator, medicaid man-

353 David Barton Smith, Health Care Divided: Race and
Healing a Nation (Ann Arbor, MI: University of Michigan
Press, 1999), p. 317; Marianne Engelman Lado, assistant

professor, School of Public Affairs, Barruch's College, New
York, NY, telephone interview, Jan. 11, 1999 (hereafter

cited as Lado interview). See also Rosenbaum and Shin,

"Medicaid Managed Care," p. 28.

354 See generally Vernellia R. Randall, "Impact of Managed
Care Organizations on Ethnic Americans and Underserved
Populations," Journal of Health Care for the Poor and Un-
derserved, vol. 5, no. 3 (1994). Other forms of discrimination

by MCOs are designed to make facilities less accessible such

as location or relocation of services, ambulance patterns that

divert publicly insured patients away from certain facihties

and policies that require appointments to be made by tele-

phone (reducing access among patients without telephones);

segregated patient wards; service reductions that fall with

unequal weight on minority groups; and specialty practice

guidelines that, while ostensibly neutral, disproportionately

curtail care to minority patients. See Sara Rosenbaum, Ra-

fael Serrano, Michele Magar, and Gillian Stern, "Civil

Rights in a Changing Health Care System," Health Affairs,

vol. 16, no. 1 (January/February 1997), p. 97 (hereafter,

Rosenbaum et al., "Civil Rights in a Changing Health Care
System").

355 Darrell J. Gaskin, "Access to Health Care in a Managed
Care Environment," executive summary, Joint Center for

Political and Economic Studies, May 1998, p. 2; see also

Rosenbaum and Shin, "Medicaid Managed Care," p. 9.

356 See Rosenbaum and Shinn, "Medicaid Managed Care," p.

iv.
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aged care may put the health care safety net at

risk because facihties that normally serve the

uninsvtred may have less medicare and medicaid

income, as these patients opt to be treated by
providers affihated with for-profit faciHties.^s^

Further, capitation payments that reimburse

less than the costs of care may cause health

plans to withhold certain services from medicaid

beneficiaries.358

Forms of Discrimination

Despite indications of discrimination prohib-

ited under title VI, OCR has not yet developed

poUcy guidance specifically addressing title VI
compUance in the managed care context. OCR
regional staff and civil rights attorneys who have
Htigated health care related cases have recom-

mended strongly the need for OCR to develop

poUcy guidance on managed care issues. For ex-

ample, one regional manager said that a recent

OCR investigation into medicaid managed care

indicated the need for poHcy guidance for man-
aged care organizations.^sa His staff investigated

the lack of services for beneficiaries with Hmited
EngUsh proficiency by a medicaid managed care

provider in Pennsylvania. According to the re-

gional manager, the managed care organization

did not know what OCR was nor did it \uider-

stand its title VI responsibihties.^^o As a result,

his staff had to meet with representatives of the

managed care organization to provide technical

assistance and training on civil rights issues. A
compHance review of a Maryland managed care

organization yielded the same results: the man-
aged care organization did not know what OCR
was and what its civil rights responsibiHties

were.361

Another OCR regional manager stated that

OCR is just beginning to learn about the differ-

357 Rosenbaum and Shinn, "Medicaid Managed Care," p. iv.

Fortunately, the reduction in access resulting from this dy-

namic has not been pronounced. Thus far there is no evi-

dence that safety-net providers have reduced their care of

uninsured patients. Ibid., p. 4.

358 Capitation payments are fixed amounts paid to providers

based upon the number of patients. See Nerenz, "Medicaid

Managed Care and Minority Populations," p. 3.

359 Paul Cushing, regional manager. Region III, OCR, HHS,
telephone interview, Feb. 23, 1999, pp. 6-7 (hereafter cited

as Cushing interview).

360 Ibid.

361 Ibid.

ent civil rights issues associated with managed
care organizations, such as marketing to minori-

ties and redhning. He noted that because man-
aged care is evolving so fast, OCR must stay

ahead of the curve to understand all of the is-

sues, but it lacks the requisite resources to do

S0.362 These regional managers beUeve that pol-

icy guidance would benefit both MCOs and in-

vestigative staff. Moreover a civil rights htigator

and scholarly commentator who is an expert on
civil rights issues in health care has stated that

she thinks both OCR staff and managed care

organizations need some form of guidance on
managed care issues.3^3

Pohcy on managed care is needed to help in-

vestigative staff to more effectively conduct com-
pUance reviews in the managed care setting.

Moreover, any policy guidance on managed care

must contain a detailed discussion providing

fact-based and or hypothetical examples of the

many forms of illegal and potentially illegal dis-

crimination occurring in the context of medicaid

and describing nondiscriminatory alternative

practices. For example, there is evidence that

the following forms of discrimination may be af-

fecting medicaid beneficiaries:

• Segregated Provider Lists. A managed care

organization may develop two separate pro-

vider networks, one of providers who accept

medicaid patients and one of only providers

who do not accept medicaid.364 A recent

study by the New York City Office of the

PubUc Advocate,365 according to commenta-
tors, "uncovered widespread evidence of seg-

regated networks of providers within health

plans serving areas in which both Medicaid

and privately sponsored enrollees reside. . . .

In other words, within a single service area,

plans appear[ed] to be giving Medicaid en-

rollees access to only a portion of their pro-

vider networks, even though the Medicaid

362 Pollack interview, p. 8.

363 Lado interview, p. 22.

364 Rosenbaum and Shin, "Medicaid Managed Care," p. 28;

Lado interview.

365 Rosenbaum et al., "Civil Rights in a Changing Health

Care System," p. 99.
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patients [were] demonstrably under-

served."^^^

• Service Area and Enrollment. These com-

mentators also have reported on evidence of

managed care organizations that seek con-

tracts limited to certain service areas, in-

cluding plans that seemingly try to avoid

service areas in inner-city areas with high

concentrations of minority beneficiaries in

favor of more suburban area plans with

lower proportions of minority residents. ^^'^

• More restrictive definition of "medical neces-

sity." As cost-saving measvires, MCOs might

apply a narrower definition of "medical ne-

cessity" to their medicaid patients, using the

rationale that these patients are more ex-

pensive to treat. Since medicaid patients are

disproportionately minority, this practice is

a potential title VI violation.^^s

• Longer waiting times for new patient or ur-

gent care appointments. Also in an effort to

save costs, MCOs might delay appointments

for new or emergency medicaid patients.

This practice has been encountered by preg-

nant women on medicaid trying to obtain

prenatal care.^^s

These and other forms of discrimination illus-

trate that OCR pohcy guidance, particularly

guidance targeted toward investigative staff,

must address systemic disparate impact in the

health care industry. Recently, commentators

have observed:

[E]ffective civil rights advocacy must be able to iden-

tify industry activities that might in fact be the cause

of statistically disparate treatment. This in turn de-

pends on having a high level of understanding of how
the enterprise in question operates. Because the

health care industry is so vast and complex, the num-
ber of civil rights challenges to its conduct have been

few in relation to civil rights efforts in other human

366 Ibid, (citing Office of the Public Advocate of New York,

Two Lists: Commercial and Medicaid Managed Care Provid-

ers (1995)).

367 Ibid., p. 98. This practice is known as "redlining" and is

discussed in more detail in the discussion below.

368 Rosenbaum and Shin, "Medicaid Managed Care," p. 28.

369 Ibid. See also Gordon Bonnyman, managing attorney,

Tennessee Justice Center, Nashville, TN, telephone inter-

view, Feb. 14, 1999 (hereafter cited as Bonnyman inter-

view). Mr. Bonnyman designed tests to detect discrimination

against medicaid mothers-to-be.

service areas with similar histories of de jure segrega-

tion, such as education.3™

OCR's Efforts to Address Discrimination in Managed Care

Discrimination against medicaid patients

violates not only title VI and title IX, but also

Hill-Burton, which has exphcit prohibitions

against discrimination.^''^ Titles VI and IX pro-

hibit poHcies or procedures that disproportion-

ately disadvantage minorities and women. Since

medicaid beneficiaries are disproportionately

women and minorities, a pohcy or procedure

that adversely affects medicaid beneficiaries can
be a violation of titles VI and perhaps IX.

Aside from hosting a 1995 training session

about the potentially discriminatory activities of

managed care organizations,372 OCR has done
httle to encovirage and support the regional in-

vestigators in identifying cases of discrimination.

OCR needs to pubhsh some form of guidance to

better educate the pubUc, recipients, and re-

gional investigators about racial/ethnic discrimi-

nation, both disparate treatment and disparate

impact, in the managed care setting. This guid-

ance may take the form of guidelines, or at the

least a pohcy giaidance memorandum, pubhshed
in the Federal Register. The guidance should

communicate expHcitly that selective marketing,

redlining, segregated provider Usts, and de-

creased services for medicaid beneficiaries are

violations of title VI and Hill-Burton. It should

describe these activities using concrete examples

so that the composition of the unlawful behavior

is clearly observable. This would not only pro-

vide guidance for investigators, but also would

afford a measure of deterrence to MCOs, as well

as a warning for the pubhc to beware of ra-

cial/ethnic discrimination by MCOs.
In the midst of the health care industry's

dramatic transformation to a managed care sys-

tem, OCR has done Httle beyond taking notice.

OCR has estabUshed managed care as a priority

3™ Rosenbaum et al., "Civil Rights in a Changing Health

Care System," p. 94.

371 The community assiurance provision of the HHS regulation

implementing Hill-Burton states that a fecility that has re-

ceived Hill-Burton funds shall make the services it provides

available without discrimination on the basis of race, color,

national origin, creed, or any other ground unrelated to the

individual's need for the service or the availabihty of the

needed service in the facihty. 42 C.F.R. § 124.603(a)(1) (1998).

372 See chap. 2.
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issue in its 1994 strategic plan and 1996-1998

annual implementation plans. Nonetheless, OCR
thus far has failed to provide the kind of in-

depth, fuUy developed guidance needed on title

VI and Hill-Burton discrimination in the context

of managed care. The agency has not promul-

gated any guideHnes or given its regional offices

adequate poHcy guidance on how to identify and
eUminate race or gender discrimination by

MCOs. Such gmdance, if developed properly, can

accompHsh two important goals. First, it can in-

form recipient MCOs of how to keep from vio-

lating title VI, title IX, and Hill-Burton. Second,

it can provide investigative guidance on uncov-

ering MCO violations to be used by the OCR re-

gional offices. In fact, several of the regional em-
ployees interviewed stated that they would bene-

fit from poHcy guidance and training by OCR on
race discrimination by managed care organiza-

tions.373

The lack of attention to this issue probably

has more to do with a dearth of focused leader-

ship within OCR. Perhaps there has been a lack

of complaints because patients are not informed

on the subject. They may not be aware of the

discrimination they are experiencing, that there

is a Federal agency empowered to ensure their

rights in this regard, or they simply may not

know how to seek redress for the discrimination

they are experiencing. Also, OCR's failure to

schedvile compHance reviews could be based on
the fact that the personnel at OCR's regional

offices are not equipped to investigate managed

373 Gushing interview, p. 7 (stating that his staff have not

received training on managed care issues in 4 years despite

a consensus that more training was needed); Miyasato in-

terview, p. 4 (stating that Region X investigators do not feel

they have all of the tools or guidance needed to conduct ef-

fective enforcement activities in the managed care context);

Graham interview, p. 3 (observing that there is no good

investigative plan to use in searching for discrepancies in

health status in the area of managed care); George Bennett,

Sandra Brumly, and Delores Wilson, equal opportunity spe-

cialists. Region VI, OCR, HHS, telephone interview, Feb. 2,

1999, p. 18 (stating "I also go back to better training and
additional training on the health care issues as [they] relate

to title VI. Case law training would be helpful, and as man-
aged care evolves, we could use training to develop strate-

gies because managed care is a different animal")

(statement of Bennett).

care organizations for race or gender discrimina-

tion.374

Developing Policy Guidance

For OCR to provide the kind of comprehen-

sive guidance document to recipients and its own
staff that is needed to address discrimination in

managed care, it must first develop a basic back-

ground section for such a document. In this sec-

tion, an overview of the managed care phenome-
non would be helpful to provide a broad-based

perspective. For example, this discussion might

make observations about the trend toward man-
aged care, particularly its emphasis on cost con-

tainment.

The heart of a poUcy guidance on managed
care must be the potential for discrimination

under title VI within the system. Such a gviid-

ance would note that, while the advent of man-
aged care has resulted in cost savings, it has not

been a panacea for health care access and qual-

ity issues. Not only has it failed to erase some of

the inequities inherent in the traditional health

care system, it has also brought with it new
challenges, including reduced freedom of choice,

reduced access to certain services, questions

about quaUty assurance, and continued dis-

crimination. As one group of commentators has

written:

The evolution of the health care system from fee-for-

service to managed care holds much promise for mi-

nority persons, who historically have faced serious,

extensively documented barriers to health care ac-

cess. However, managed care providers, like their fee-

for-service counterparts, may perpetuate past dis-

criminatory practices in new ways. Understanding

forms of discrimination is important at this stage of

the development of managed care, when program de-

sign and pohcy action can most effectively prevent the

occurrence of such practices.^'s

Limited Engiish Proficiency

"Language harriers foster powerlessness by limit-

ing the choices of [language minorities] and their

ability to acquire knowledge that will enable

them to make decisions to access or use health

374 There are several compliance reviews of managed care

organizations, but these are looking for discrimination on
the basis of disabilities.

375 Rosenbaum et al., "Civil Rights in a Changing Health

Care System," p. 91.
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care. Language barriers limit [minorities'] oppor-

tunities for obtaining needed information . . . and
keep them from understanding the risks of

health-related decisions. "^^^

One context that OCR has begun to address

in poHcy, although not regulatory guidance, is

hmited EngUsh proficiency (LEP). For example,

OCR recently has issued a guidance memoran-
dum on LEP issues intended for investigative

staff that also was disseminated widely outside

the agency.^''' This guidance memorandum,
transmitted to staff by OCR's deputy director on

February 5, 1998, addresses title VI compHance
in health care service dehvery in the context of

national origin discrimination against persons

with limited EngHsh proficiency .^'s

Overall, the LEP guidance is a thorough, de-

tailed document. OCR worked closely with the

Department of Justice Coordination and Review

Section (CORS) staff to develop it and it has

earned the praise of CORS for its effectiveness

as an investigative guidance. ^''^ It discusses rele-

vant case law, regulations, and guidelines. In

addition, the guidance includes detailed analyses

of certain issues and provides helpful examples.

However, the guidance does not adequately ad-

dress such issues as the diversity of languages

spoken in many regions of the country and the

need for highly trained interpreters.^so None-

theless, with some additional information in-

cluded, this document may be used as a model

format for developing more guidance on substan-

tive issues relating to title VI enforcement in

3™ Teresa C. Juarbe, "Access to Health Care for Hispanic

Women: A Primary Health Care Perspective," Nursing Out-

look, vol. 43 (January/February 1995), p. 26.

377 psps interview, p. 8 (statement of Kathleen O'Brien);

Kathleen O'Brien, special assistant to the acting director for

Civil Rights; Patricia Mackey, deputy to the associate direc-

tor, OflBce of Program Operations, OCR; Valita Shepperd,

deputy director, Program Development and Training Divi-

sion, Office of Program Operations; Ronald Copeland, asso-

ciate deputy director, Office of Program Operations; Johnny

Nelson, deputy director of Voluntary Compliance and Out-

reach Division, Office of Program Operations; Toni Baker,

director of Investigations Division, Office of Program Opera-

tions, OCR, HHS, interview in Washington, DC, Nov. 13 and

18, 1998, pp. 24, 43-44 (statements of Patricia Mackey)

(hereafter cited as OPO interview).

378 See generally OCR, "Guidance Memorandum on Limited

EngUsh Proficiency."

"9 CORS interview, p. 4.

^^ See discussion below.

specific contexts that the agency has yet to ad-

dress.

Discussion of Relevant Case Law

The first important aspect of the LEP guid-

ance, its discussion of relevant case law and
regulatory provisions, represents a notable dif-

ference between this guidance and some earHer

OCR guidance from the 1980s. The guidance ex-

pressly states that it is "intended to clarify stan-

dards consistent with case law and well estab-

Hshed legal principles that have been developed

under title VI."38i This inclusion of the legal un-

derpinnings of discrimination against persons

with limited EngHsh proficiency makes the

gviidance better suited to assist investigative

staff in developing a full luiderstanding of the

standards they are relying on to make determi-

nations as to the presence of discrimination in

cases involving Hmited EngHsh proficiency. The
guidance is an improvement over earHer efforts,

particularly with respect to the level of detail

and legal and practical analysis it contains.

For example, the guidance discusses the Lau
V. Nichols case, a seminal Supreme Court deci-

sion addressing title VI implementation and en-

forcement in the context of limited-English-

proficient individuals.382 Although this case re-

lated to pubHc education and not health care

deHvery, the guidance recognizes that the case

should have significant impHcations for HHS'
enforcement of title VI. In particular, as the

guidance notes, recipients of Federal funding are

prohibited under title VI and Lau from:

adopting and implementing policies and procedures

that exclude or have the effect of excluding or limiting

the participation of beneficiaries in their programs,

benefits or activities on the basis of race, color, or na-

tional origin. Accordingly, a recipient must ensxire

that its poUcies do not have the efiect of excluding

firom, or limiting the participation of, such persons in

its programs and activities, on the basis of national

origin. Such a recipient should take reasonable steps

to provide services and information in appropriate

languages other than EngUsh in order to ensure that

381 OCR, "Guidance Memorandum on Limited Enghsh Profi-

ciency," p. 1.

382 414 U.S. 563 (1974).
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LEP persons are effectively informed and can effec-

tively participate in and benefit firom its programs.^®^

This statement emphasizes for investigative

staff, as well as recipients and beneficiaries of

Federal funding, the statutory basis for investi-

gating how well recipients are addressing barri-

ers to health care access for persons with LEP.
However, the language stating that recipients

should take "reasonable steps" to ensure that

LEP persons are "effectively informed and can

effectively participate in and benefit from its

programs" is not entirely clear. For example, the

term "reasonable" obviously is somewhat am-
biguous and begs the question of what actions by

recipients wovdd constitute "reasonable steps."

Unfortunately the guidance does not contain a

section providing more clarity with respect to

these terms. While it is intviitive that what is

"reasonable" will vary from recipient to recipi-

ent, the guidance would be stronger with a sec-

tion that expressly stated this and provided a

discussion on standards that should be appUed

in making this determination.

Specific issues Relating to Limited English Proficiency

Another noteworthy aspect of this guidance

memorandum is that it provides careful analysis

of specific issues relating to patients with limited

Enghsh proficiency. The guidance includes in-

troductory observations that illustrate the im-

portance of providing specific guidance to OCR
staff and recipients on title VI compUance re-

quirements relating to limited EngUsh profi-

ciency. For example, the memorandum states:

English is the predominant language of the United

States and according to the 1990 Census is spoken by

95% of its residents. . . The United States is also,

however, home to millions of national origin minority

individuals who are limited in their ability to speak,

read, write and understand the English language.

The language barriers experienced by these LEP per-

sons can result in limiting their access to critical

pubHc health, hospital and other medical and social

services to which they are legally entitled and can

limit their abihty to receive notice of or understand

what services are available to them. . .

.

LEP persons can and often do encounter barriers to

health care and social services at nearly every level

within such programs. . . . Many health and social

services programs provide information about their

services in EngHsh only. Many LEP persons present-

ing at hospitals or medical clinics are faced with re-

ceptionists, nurses and doctors who speak English

only, and often interviews to determine eUgibiUty for

medical care or social services are conducted by in-

take workers who speak English only.^^

By opening its discussion with specific exam-

ples of potential discrimination, the guidance

provides investigative staff with a better under-

standing of how barriers faced by persons with

limited Enghsh proficiency can resxdt in title VI

compUance problems. The guidance includes

other specific examples of potential compHance
problems among recipients, and addresses sev-

eral key topics, such as who is covered, ensuring

equal access to LEP persons, interpreter serv-

ices, and compUance and enforcement.

In the section on ensviring LEP persons equal

access, the guidance is effective in that it pro-

vides precise meanings for the standards it iden-

tifies. For example, the gmdance states that

"[t]he key to ensuring equal access to benefits

and services for LEP persons is to ensure the

service provider and the LEP cUent can commu-
nicate effectively."385 It states expUcitly that ef-

fective communication means "the LEP cUent

should be given information about, and be able

to understand, the services that can be provided

by the recipient to address his/her situation and
must be able to communicate his/her situation to

the recipient service provider."^^ The memoran-
dum provides several examples of the measures

a recipient must take to ensure effective com-

munication, including procedvires for identifying

the language needs of patients/cUents, access to

proficient interpreters in a timely manner dur-

ing hours of operation, written poUcies and pro-

cedures on interpreter services, and the dis-

semination of interpreter poUcies and proce-

dures to staff.387

The section on interpreter services provides

many examples of measures that would help en-

sure compUance by recipients. These include

hiring biUngual staff and staff interpreters, us-

ing volunteer staff interpreters, and developing

383 OCR, "Guidance Memorandum on Limited English Profi-

ciency," pp. 1-2.

384 Ibid., p. 2.

385 Ibid., p. 4.

386 Ibid., pp. 4-5.

387 Ibid., p. 5.
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a notification and outreach plan for LEP benefi-

ciaries.388 This section also expressly names
practices that may result in a finding of non-

compliance with title VI. For example, the gmd-
ance states that a recipient should not require

beneficiaries to use friends or family members as

interpreters.389 This recommendation relates to a

significant problem faced by persons with hm-
ited EngHsh proficiency, particularly women. For

example, according to staff of the New York Task
Force on Immigrant Health:

All too often, a family member, who may be a child, is

relied on to interpret. S/he may feel that s/he must
protect the patient and delete "bad news." Family

members may also have their own agendas. For ex-

ample, husbands who batter their wives may censor

any information concerning an abusive situation

when interpreting for them.^s"

In another example, OCR addressed a case in

which hospitals in Greenville, South Carolina,

were allowing family members to act as inter-

preters dviring the administering of epidurals for

women in active labor.^^i In some instances,

OCR found that no interpreter was used at all.

One of the more grievous results of this practice

was that several women with limited EngUsh
proficiency failed to receive epidurals because

the hospital neglected to make any effort to en-

sure adequate interpreting services.392 Ulti-

mately, OCR entered into an agreement with the

hospital system to clarify its poHcy on epidvirals

for non-Enghsh-speaking patients in labor and
delivery.393 As these cases illustrate, there can

388 Ibid.

389 Ibid., p. 6.

390 Francesca Gany and Heike Theil De Bocanegra,

"Overcoming Barriers to Improving the Health of Immigrant
Women," Journal ofAmerican Medical Women's Association,

vol. 51, no. 4 (August/October 1996), p. 157.

391 Henry F. Barbour, III, acting director, Investigations

Division, Region IV, OCR, HHS, letter to Sally McMillan

Purnell, attorney at law, Haynesworth, Marion, McKay, &
Guerard, L.L.P., Greenville, SC, Feb. 8, 1999 (re: docket no.

04-98-3136), p. 1 (hereafter cited as Barbour letter).

392 Jane Perkins, National Health Law Program, telephone

interview, Feb. 5, 1999, pp. 2-3 (hereafter cited as Perkins

interview).

393 Inho Yoon, M.D., memorandum to Obstetrical Resident

Staff, et al., Oct. 28, 1998 (re: epidurals for non-EngUsh-

speaking patients in labor and deUvery). The new policy

states that an epidural will not be administered to a labor-

ing person until an effective interpreter is available.

be potentially serious consequences when family

members are used as interpreters. Therefore, it

is unfortunate that OCR's guidance does not

prohibit recipients from forcing beneficiaries to

use family members as interpreters.

The guidance does indicate that a recipient

shoidd ensure that the persons it uses to provide

interpreter services are competent.394 However,

the guidance states that "[cjompetency does not

necessarily mean formal certification as an in-

terpreter."395 It also states that "it wovdd be in-

appropriate to use a person who had httle

knowledge of medical terms or a person who
spoke Enghsh poorly."396 These statements re-

flect a significant weakness in OCR's poHcy with

respect to persons with LEP. It is extremely im-

portant for the individuals serving as interpret-

ers to be highly trained both in language inter-

preting and medical terminology. According to

staff of the New York Task Force on Immigrant

Health, among the serious problems that can

result from using untrained or minimally

trained interpreter services are: miscommunica-

tion between provider and patient on extremely

important medical questions; violation of doctor-

patient confidentiaUty; treatment of patients

prior to informed consent to do so; diagnostic

errors; patients' failure to adhere to instructions

for medication and other general instructions;

missed appointments; and ultimately, negative

health outcomes.^^^

The memorandum, however, sends the mes-

sage to investigative staff and to recipients that

comphance in the LEP context may be fully ad-

dressed without any real effort to ensiu-e quaUty

in the interpreting services provided. Without

some form of quaUty assurance measure, such as

proof of interpreter certification, OCR cannot

ensure that persons with LEP are receiving the

equal access to recipients' programs required

vinder title VI. OCR's efforts to ensure that all

recipients have the highest quafity interpreters

may fall outside the scope of this guidance

memorandum. However, the statements it con-

tains with regard to interpreter services signify

that applying rigorous quality standards for in-

394 OCR, "Guidance Memorandum on Limited EngUsh Profi-

ciency," p. 6.

395 Ibid.

39S Ibid.

397 Gany and De Bocanegra, "Overcoming Barriers," p. 155.
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terpreter services to all recipients presents an
objective unrelated to OCR's responsibilities to

assess title VI compliance, when in fact, quality

assurance measures are an integral part of en-

suring equal access and nondiscrimination under
title VI.

One OCR regional attorney has noted that

the gxiidance has another significant weakness
with respect to interpreter services. He ex-

pressed concern that the guidance does not pro-

vide a formvda for deciding at what point a

population in a service area needs to be repre-

sented by an interpreter.^ss This is obviously an
important concern that OCR should address in

its pohcy guidance.

Compliance and Enforcement

The memorandum on comphance and en-

forcement provides the following guidance to

investigative staff:

In determining a recipient's compliance with title VI,

OCR's concern will be whether the recipient's system

allows LEP beneficiaries to overcome language barri-

ers and thus have equal access to, and an equal op-

portunity to participate in, health care and social

service programs and activities. . . . While a recipient

is not required to use the options hsted, and may use

options that are equally effective, a recipient's appro-

priate use of the options and methods discussed in

this guidance, wiU be viewed by OCR as evidence of a

recipient's intent to comply with its title VI obUga-

tions.3^^

The guidance is not altogether clear in that it

refers to a system that "allows LEP beneficiaries

to overcome language barriers" and "options that

are equally effective," yet the memorandum does

not include a wide range of specific examples

that would help to clearly define the meaning of

this language. Rather, the memorandum pro-

vides only two examples to clarify these phrases:

For example, a small health care clinic that accepts

patients by appointment only and serves a small but

significant LEP population may be able to meet its

responsibdity to its LEP cUents by making arrange-

ments for interpreter services on an as needed basis,

and appropriately pubUcizing the avadabihty of such

arrangements.

On the other hand, the emergency room in a large

hospital located in an area with a larger and more
diverse LEP population may require a combination of

language assistance options. In this setting there are

likely to be a variety of patient contact points, and
immediate and accurate information to and fi-om pa-

tients is usually critical. In such a situation the re-

cipient also should have staff that are bUingual in

Enghsh and other frequently encountered languages,

in critical patient contact positions.^*'"

These two examples provide a kind of "ball

park" or "rvde of thumb" form of guidance to in-

vestigative staff in making determinations as to

whether comphance has been achieved. These
examples are, to some extent, suggestive of the

kinds of program elements OCR investigative

staff should be seeking as they conduct their in-

vestigations. The guidance, however, does not

provide examples of "as needed" services or what
might constitute a "small but significant" LEP
popvdation. A more exhaustive Hsting of exam-
ples with fact patterns, as weU as more specific-

ity on the terms denoting hospital and LEP
population size, would have made the memoran-
dum stronger as investigative guidance on title

VI comphance in the LEP context."*"!

This lack of specificity and illustrative exam-
ples has been noted by OCR staff. For example,

several regional attorneys have stated that they

beheve the guidance is inadequate. '*''2 One re-

gional attorney criticized the guidance in part

because she thinks it uses a standard that is not

legally supportable and therefore "raises more
questions than it answers."'*"^ The legally insup-

portable aspect of the guidance derives fi*om the

omission of Hmited Enghsh proficiency from the

language of the title VI statute and OCR's cvir-

rent title VI regulations. Because the subject

matter of the guidance is not codified in a stat-

ute or substantive regulation, the guidance does

not carry the force of law behind it.^''* This at-

398 Morales interview, p. 4.

399 OCR, "Guidance Memorandum on Limited English Profi-

ciency," p. 8.

400 Ibid.

401 One OCR attorney stated that he thinks the current LEP
guidance does not provide the kind of concrete formula for

determining what solutions need to be applied in particular

situations. Morales interview, p. 4.

402 See Graham interview, pp. 4, 18; Miyasato interview, p. 3.

403 Miyasato interview, p. 3.

404 See Rhinehart interview p. 10; Pollack, interview, p. 4

(noting that the title VI regulations could be improved in the

area of LEP. He noted that there has been an ongoing de-

bate over whether LEP should be addressed in the title VI

regulations—there currently is nothing in the title VI stat-
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torney also thought that the guidance needed

less concentration on statutory and regulatory

interpretation and more explanation on substan-

tive issues affecting LEP populations, beyond
the discussion on interpreter services.'*^^

This section of the memorandum does not in-

clude a discussion on what means OCR intends

to use to ensure that recipients are actually im-

plementing the pohcies or procedures they agree

to in addressing comphance problems found

during a complaint investigation or comphance
review. This is a matter of particular importance

in large part because, as the guidance states, the

barriers to access for LEP persons in the health

care setting are pervasive and profound. OCR
can hardly expect that recipients who agree to

implement such pohcies by having interpreters

present in emergency rooms are always going to

fully comply. Comphance review foUowup and
monitoring therefore seem especially crucial in

LEP-related title VI comphance issues. This

memorandum would be more effective as guid-

ance to investigative staff if it included a discus-

sion on specific monitoring objectives and meth-

ods with respect to LEP-related comphance is-

sues.

Despite some flaws with respect to the clarity

and thoroughness of its presentation and the

poHcy position suggested with regard to re-

qviirements for skill levels in interpreting serv-

ices, this memorandum provides the kind of ef-

fective guidance on specific title VI comphance
issues that is reqviired to ensure thorough com-

plaint investigations and comphance reviews by

OCR.'*°^ However, it reflects only a beginning to

the development of a pohcy program that ad-

dresses a wide range of title VI comphance is-

sues among health care recipients. Even in the

LEP context, OCR could do more to better en-

svire comphance among funding recipients.

ute that talks about the provision of bilingual services,

whether interpreters or bilingual staff were required, what
kinds of materials need to be translated, etc.). He stated

that it would be useful to have some regulatory standards on

LEP. Ibid.

405 Miyasato interview, p. 3.

^"6 One regional attorney in Region II stated that he thinks

that OCR needs better guidance on LEP/title VI issues and
that the current standards are as not as useful for investiga-

tors as they could be. He thinks that the guidance on LEP
needs no more specific directions on how to handle such

cases. Morales interview, p.4.

Need for Formal LEP Regulations

One way in which OCR could improve com-

phance would be to promulgate formal LEP
regvdations. The guidance memorandum is an
excellent first step, but because OCR did not is-

sue the guidance pursuant to formal rulemaking

procedures, it does not carry the force of law.'*"''

Formal regulations, pubhshed in the Federal

Register and subjected to a notice and comment
period, would legally bind recipients. This would
afford OCR more control over recipients' pohcies

and practices on the provision of interpreters.

One OCR regional attorney described a case

in which OCR found that a Philadelphia hospital

was providing health care services to only 10

percent of the Hispanic population in its service

area.'*°8 According to this attorney,-OCR beheved

that part of the reason for this was the hospital's

failure to conduct outreach and education in the

community and to pubhsh its medical informa-

tional materials, such as posters and pamphlets,

in Spanish as weU as Enghsh.'*"^ OCR entered

into negotiations to compel the hospital to con-

duct outreach and education efforts with the

Hispanic commvinity in its service area.^^"

However, the hospital's counsel informed

OCR that it did not have the legal authority to

compel the hospital to conduct these activities

because nothing in the title VI statute or OCR's
title VI regvdations reqviires nondiscrimination

on the basis of limited Enghsh proficiency.^ii

Moreover, the requirement for nondiscrimina-

tion on the basis of national origin does not ex-

phcitly cover hmited Enghsh proficiency.'*!^ gg.

cause the only "authority" that OCR has is its

gviidance memorandum on hmited Enghsh profi-

ciency, the hospital has a strong argument that

it is not required to do anything to remedy the

lack of health care service dehvery to the His-

panic population in its service area. This exam-

ple shows how httle authority OCR has to com-

pel health care facihties to comply with its gviid-

^'^'' See Rhinehart interview, p. 10.

^08 Rhinehart interview, pp. 9-10.

•09 Ibid.

"10 Ibid.

«i Ibid.

"12 However, this prohibition can be inferred from the general

provision of the regulations that prohibits agencies firom using

criteria or methods of administration that have the effect of

subjecting individuals to discrimination because of their race,

color, or national origin. See 45 C.F.R. 80.3(b)(2) (1998).
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ance. Rather, without regulatory authority, OCR
must rely on health care recipients' willingness

to participate in the negotiated settlement proc-

ess.

As noted above, OCR has developed an inter-

nal draft regulation addressing title VI discrimi-

nation specifically in the context of Hmited Eng-

lish proficiency. The proposed regulation wotdd

have prohibited certain specific practices in-

cluding subjecting a beneficiary to unreasonable

delays in the provision of services because the

beneficiary has limited EngUsh proficiency and
requiring a beneficiary to provide an interpreter

or to pay for the services of an interpreter. One
commentator praised this draft regulation as "an

excellent starting point for a proposed rulemak-

ing by HHS on Ungviistic accommodation.''^^^

This commentator noted that the affirmative

obUgation on health care facilities would be

"based on the number of Hmited-EngUsh-

proficient persons sharing the same language in

the health care facility's beneficiary population"

thus obviating "concerns that, under such a

regulation, health care facilities wovild face ex-

cessive burdens by having to anticipate every

possible language discordance between a health

care consvmier and provider.""^^^

OCR should issue a final rule based in part

on this draft regxilation.'*^^ This is particularly

important since the guidelines provided in this

draft regidation complement the guidance OCR
has provided in the LEP memorandum which

itself is a notable first step in estabUshing the

program of poUcy development OCR has been

lacking for so many years.

Medical Racial Redlining

Medical racial redlining is an issue of concern

to HHS, particularly in OCR Region I.^ie Origi-

nally coined in reference to discrimination in the

4J3 Raphael Metzger, "Hispanics, Health Care, and Title VI of

the Civil Rights Act of 1964," The Kansas Journal of Law and
PubUc Policy, vol. 3 (winter 1993-94), p. 35 (citing HHS, OCR,
Proposed LEP Regulation, July 1991 (unofficial document)).

*^* Metzger, "Hispanics, Health Care," p. 35.

"•IS However, OCR should not incorporate into its final rule

the section of this draft regulation that requires a limited-

English-proficient population to comprise 10 percent of the

general population in order to be defined as a "substantial

non-English Language Group." See Metzger, "Hispanics,

Health Care," p. 35 (citing HHS, OCR, Proposed LEP Regu-

lation, July 1991 (unofficial document), § 80.23(b)).

4'6 O'Brien and Mackey interview, p. 7.

home mortgage industry, the term has acqviired

a broadened apphcation, and refers to the prac-

tice of excluding certain classes of apphcants or

potential customers from services based on the

perception of high financial risk.'*^'^ In health

care, it has come to refer to any strategy to in-

crease the number of white or wealthy patients,

while reducing the nvmiber of minority or poor

patients.^^8 This discussion of redlining is con-

fined to the practice of excluding patients from
health care services based on their community of

residence.

Redlining in Managed Care and Home Health Agencies

Low-income and minority patients are per-

ceived by many health care professionals as ex-

cessively costly to treat, rendering them less at-

tractive to managed care organizations. To con-

trol the number of such members, managed care

organizations use certain strategies that limit

access of these groups, discourage them from
applying for membership, or provide them with

minimal service once they do enter the managed
care organization.'*^^ Managed care organiza-

'''^ See, e.g., Katy Chi-Wen Li, "The Private Insurance In-

dustry's Tactics Against Suspected Homosexuals: Redlining

Based on Occupation, Residence, and Marital Status,"

American Journal of Law and Medicine, vol. 22 (1996), p.

482. The phrase "medical redlining" originates firom the

home mortgage industry. It derives fi:om a procedure in

which lenders or insurers, in efforts to identify and eschew
areas of high risk exposure, would enclose low-income, mi-

nority neighborhoods in red ink on local maps. The practice

has also been associated heavily with the insurance indus-

try. Ibid.

••IS See, e.g., "Richmond Blacks to Protest Kaiser's Medical

Redlining," Sun Reporter, Aug. 27, 1998 (referring to the

curtailment of emergency services by an HMO); "Medicare

Plus Choice: Advocates Say Bulletin Confuses Seniors,"

Health Line, Nov. 9, 1998 (citing selective marketing tech-

niques by managed care plans to attempt to enroll wealthy

suburban seniors in medicare as medical redlining); Sabin

Russell, "HMOs are Sacking Seniors," San Francisco

Chronicle, Nov. 9, 1998, p. A-1 (citing selective marketing
techniques by medicare HMOs as examples of medical red-

lining); Keith Henderson, "Health-Care Reform Raises

Questions of Individual Rights," Christian Science Monitor,

Mar. 29, 1994, p. 3 (defining redlining as "excluding people

due to race, economic status, or medical condition"); "Groups

Call for Sweeping Changes in Managed Care," Medical In-

dustry Today, Dec. 4, 1997 (referring to redlining as a prac-

tice that places seniors and low-income populations at risk).

^19 Tactics used are: failure to include in the network the

kinds of specialists needed by minorities, such as sickle-cell

specialists; not offering prescription drugs often used by
minority populations, such as methadone; minimizing the

number of visitations allowed through delajring appoint-
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tions have neglected to invite into their provider

networks many physicians and hospitals that

treat large numbers of poor and minority pa-

tients.'i^o if a provider is located in an inner-city

area, that physician or facihty is more likely to

be left out of the network. Medical redlining by

managed care organizations is closely related to

other discriminatory strategies employed by

these organizations, such as selective marketing

(also called "cherry-picking"), differential stan-

dards of care, and segregation of provider

HstS.421

Medical redhning, although associated most

strongly with managed care, also exists in other

health care settings, such as home health agen-

cies.422 Home health agencies, which provide

health care to patients in their homes, are pe-

ripheral to the mainstream health care industry

and still governed by civil rights laws if they re-

ceive Federal funds. For example, OCR recently

investigated a case in which a home health

agency refused to serve patients who Uved in

federally subsidized housing projects and other

inner-city areas.423 The agency justified its ac-

tions by citing poUcies for the protection of em-

ployees. OCR determined that there were less

discriminatory alternatives than simply refusing

to provide service to the redUned areas.424 qCR
eventually negotiated a settlement agreement

with the agency in which it agreed not to refuse

or limit services to persons based on residence in

certain areas, except in individuaUzed cases,

using well-defined standards and procedures for

ments; and aggressively marketing in wealthier, white sub-

urban neighborhoods, but not marketing at all in the inner

city. Lado interview, p. 26.

420 Editor, Harvard Law Review, "Impact of Managed Care,"

pp. 1628-29. See generally Rosenbaum et al., "Civil Rights in

a Changing Health Care System."

izi See Managed Care section above.

422 See OCR findings detailing medical redlining practices of

several home health agencies (e.g., Caroline Chang, regional

manager. Region I, OCR, HHS, letter to Joanne Walsh,

president and chief executive officer. Visiting Nurse Associa-

tion of South Central Connecticut, Inc., New Haven, CT,

July 7, 1998 (re: complaint no. 01-96-7801), and attached

resolution agreement between the HHS, OCR, Region I, and

Visiting Nurse Association of South Central Connecticut,

Inc.; Chang letter. May 19, 1995 and Resolution Agreement

re: 01-94-3050, respectively.

423 See generally OCR, "Restricted Service Area." The case

involved a home health agency called Staff BuUders. See

chap. 4, for further details.

424 Ibid., p. 2.

determining safety risk. In the com-se of investi-

gating that home health agency, OCR became

aware that several agencies in the same area

were operating with similar pohcies, which sug-

gests that there may be hundreds more nation-

wide. Because they are on the periphery of core

health care service providers, many of these

agencies may be uncertain about the nature of

their nondiscrimination obUgations.

OCR Guidance on Redlining

In hght of the niimber of home health agen-

cies that may be practicing redlining, and the

concern expressed by several regional office staff

that OCR should be doing more in this area,'»25 it

would be beneficial for OCR to develop and dis-

seminate a comprehensive pohcy gmdance in the

form of pubhshed guidelines or a pohcy docu-

ment. Pubhshed OCR gviidance would provide

notice to home health agencies that denying cov-

erage based upon location of residence may vio-

late Federal nondiscrimination laws. A gmdance

document covild also describe in detail the spe-

cific pohcies and procedures that unlawfully dis-

criminate, and enumerate alternative nondis-

criminatory measvires that may further the

agency's objectives.

OCR has made a modest attempt to do this

with its internal investigative guidance docu-

ment. After agreements were reached on the

redlining cases mentioned above, OCR issued a

pohcy document to the regional offices about the

problem of redlining by home health agencies.

On its internal Web site the office pubhshed a 3-

page document that recovmts the investigation,

analyzes the statistical data, apphes the dispa-

rate impact standard to the justification supphed

by the agency, and outlines the terms of settle-

ment of one of the cases.426 It also offers tips for

factfinding in future cases. While most of the

information in the document appears useful, as-

pects of the issue require further clarification.

The discussion of the facts in the case pro-

vides OCR staff with enough background infor-

mation to understand the dynamics behind a

home health agency's decision to restrict its

425 See Freeman interview, p. 3; Pollack interview, p. 8;

Vada Kyle-Holmes, regional manager. Region VIII, OCR,

HHS, telephone interview. Feb. 10, 1999, p. 3 (hereafter

cited as Kyle-Holmes interview); Halverson interview, p. 3.

426 See generally OCR, "Restricted Service Area."
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service area.'*^' For example, the document
stated that in the 1993 case, the basis for refus-

ing to serve the area in which the complainant

Uved was safety. The agency had produced a

manual enumerating safety guideHnes that clas-

sified certain streets and housing complexes by

degree of safety risk, as determined by agency

staff. The most dangerous areas were designated

"No Visits at Anytime." A second category con-

tained areas that "were known to pose extraor-

dinary risk later in the day" and thus no visits

were allowed there after 1:00 p.m.428

The OCR document also details the data

analysis used to determine if discrimination ex-

isted.'^^a The methodology was tjrpical for denial

of access cases. The regional office acquired cen-

sus block and tract data and compared the racial

composition of the tracts whose home health

services were restricted with the tracts that re-

ceived full services, finding that the poUcy af-

fected a disproportionate number of minorities.

This section of the document provides investiga-

tors with an example of the kind of analysis ap-

propriate for these cases.

The docvmient next appHes the health care

justification standard to the agency's safety jus-

tification.^30 However, this discussion is not ade-

quate. The document concludes that the agency's

justification is insufficient because there are less

discriminatory means of maintaining the em-
ployees' safety, but does not describe any of

these means.'*^^ In its discussion of the terms of

the settlement agreement, the document sug-

gests that there are instances in which denial of

services for safety reasons would constitute a

legitimate justification. However, it stops short

of Usting the particular circumstances that

would meet this burden.432 This section should

Hst procedures and criteria for agencies to use in

determining whether an area meets the legal

threshold of being too unsafe to serve.

The next section of the document identifies

only two of the terms of the home health

agency's settlement agreement with OCR, leav-

ing out the other terms to which the agency

"27 OCR, "Restricted Service Area," p. 1.

428 Ibid.

"29 Ibid., p. 2.

430 Ibid.

«i Ibid.

«2 Ibid.

agreed.'*33 The investigators would have bene-

fited from having access to the entire agreement,

which could have been posted on the Intranet

site as an addendum to the redhning document.

The final section of the document identifies the

types of information investigators should gather

when investigating redhning cases. The
document recommends reviewing the admission

and termination poUcies for key words eviden-

cing restrictions on service areas based upon
safety guideUnes; contacting State recipients

that fund home health agencies and reviewing

their regulations; checking the service area of

the entity, looking for gerrymandering of

minority areas; checking with referral sovirces to

see whether they refer inner-city patients to

home health agencies; getting information on
local safety issues from local pohce; and checking

the corporate structure of the agency to

determine whether it is independent.'*34

The redlining investigative guidance docu-

ment represents a good initial attempt to

provide assistance to investigators on redlining.

The information in the document is accurate and
relevant. However, the docvmient is inadequate

in several respects. First, a comprehensive poUcy
statement must address the recipient home
health agencies as well as investigators. It must
inform recipients of their obUgations under title

VI and the block grant nondiscrimination

provisions. Further, with this dociunent, OCR
has not provided a set of guidehnes or a poHcy

document that would describe hypothetical

situations that show denials of service constitut-

ing discrimination. Finally, the docvmient is not

organized in a way that makes expUcit the

issues, obhgations, and procedures that affect

recipients or investigators.

Despite its shortcomings, the guidance docu-

ment does appear to touch on the paramount
considerations of the redhning issue. It would

benefit OCR to develop this document further by

addressing recipients as well as investigators;

restructuring the document into a more formal

document; and adding a discussion of jurisdic-

tion, examples of lawful and unlawful conduct, a

safe harbor provision, and suggestions for data

collection and analysis.

«3 Ibid.

434 Ibid., pp. 2-3.
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Nursing Homes
Another issue that has gone largely unad-

dressed by OCR in recent years is title VI non-

comphance in the nursing home context, par-

ticularly racial/ethnic segregation. Nonetheless,

it appears that racial segregation in nursing

homes is a prevalent problem affecting the na-

tional's health care system. Given that racial

segregation is perhaps the most insidious form of

discrimination, it seems that this phenomenon

should be a focal point of OCR's civil rights en-

forcement activities. In particular, it would seem

that OCR shovdd provide poUcy guidance to

nursing home recipients of HHS funds to ensure

that each is aware of its title VI compUance re-

sponsibihties to ensure nondiscrimination on the

basis of race, color, and national origin. The

guidehnes HHS does have for staff are extremely

outdated and lack sufficient criteria and stan-

dards to measure compliance in the marsing

home setting. The need for updated guidance for

staff and recipients is borne out in examples of

the serious nature of the segregation problem

today. In addition, a comparison between the

proactive responses undertaken by the legisla-

tive and judicial branches to the unfortunate

lack of poHcy response by OCR illustrates a sig-

nificant weakness in OCR's efforts to address

one of the more glaring noncomphance issues

present in the health care system, as well as

more clearly demonstrating the need for new

pohcy guidance from OCR.
According to one author, "Nursing homes are

the most segregated pubhcly hcensed health

care facihties in the United States."'*35 Several

authors have discussed the segregation of medi-

caid and non-medicaid patients, and the racial

segregation of nursing home room assign-

ments.436 For example, one study found that mi-

norities experience longer delays than whites in

being placed in nursing homes, even after con-

troUing for factors such as sex, age, health condi-

tions, special care requirements, and financ-

ing.437 A report of the New York State Advisory

Committee to the Commission noted that al-

though elder minorities are "among the most

vulnerable members of society," they often face

barriers in receiving health care and long-term

care, such as in nursing homes.^^s

Segregation also is related to the costs of

care; other forms of segregation involve the de-

nial of medicaid patients, the separation of facili-

ties for medicaid and nonmedicaid patients, or

the displacement of patients once their private

funding runs out and they are forced to rely on

medicaid. Discriminating on the basis of socio-

economic status has an adverse affect on minor-

ity patients, who account for a large portion of

those receiving medicaid. For example, Mmited

bed certification is one way of denying access to

and segregating nursing homes on the basis of

socioeconomics.''^^ Under this practice, nursing

homes can designate a certain number of beds

that are certified to participate in the medicaid

program. By hmiting the number of medicaid

patients they will accept, nxu-sing homes can re-

serve more rooms for patients who have private

sovirces of funding, on which the facihties make

a greater profit.-^^o Similarly, beds can be declas-

sified for medicaid use or patients can be reclas-

sified as needing intermediate care and thus be

dismissed from a nursing home, with the result

of denying equal access to nursing home facih-

ties.441

Legislative and Judicial Response to Medicaid

Discrimination by Nursing Homes

Discrimination in nvirsing homes has cap-

tured the attention of some courts and lawmak-

ers. In 1983 Congress passed legislation to pre-

vent medicaid cost shifting.'*'*^ Hospitals were no

435 RandaU, "Racist Health Care," p. 154.

43e David Falcone and Robert Broyles, "Access to Long-Term

Care: Race as a Barrier," Journal of Health Politics, Policy

and Law, vol. 19, no. 3 (fall 1994), p. 591; David Barton

Smith, "Population Ecology and the Racial Integration of

Hospitals and Nursing Homes in the United States," Mil-

bank Quarterly, vol. 68, no. 4 (Dec. 22, 1990), p. 561; Smith,

Health Care Divided, p. 317; Wallace et al., "Color-Blind

Health Policy," p. 331; Watson, "Reinvigorating Title VI," pp.

941-42.

437 Falcone and Broyles "Access to Long-Term Care," p. 592.

438 New York State Advisory Committee to the USCCR,

Minority Elderly Access to Health Care and Nursing Homes,

November 1992, p. 48 (hereafter cited as NY SAC, Minority

Elderly Access).

-isa RandaU, "Racist Health Care," p. 156.

**o Ibid.

''•I Ibid., pp. 156-57.

»« Social Security Amendments of 1983, Pub. L. No. 98-21,

§ 601, 97 Stat. 65, 149-63 (codified at 42 U.S.C. § 1395ww

(1994 & Supp. II 1996)) (establishing prospective payment

under which payments to hospitals are based on fixed cost

estimates rather than on the actual cost of providing care).

See also Smith, Health Care Divided, p. 255.
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longer reimbursed by medicare based upon costs

but were paid by the number of patients admit-

ted and the tj^es of illnesses treated.^^^ This

law, which could potentially decrease profits as-

sociated with caring for backlogged patients,

gave hospitals stronger incentives to place these

patients in nursing homes.'*'*'*

In 1990 a U.S. district court judge found that

the "Umited bed certification poUcy" developed

by the State of Tennessee had an vmjustified

disparate impact on minorities, thus violating

title VI.4'*5 The court found that because of the

greater existence of poverty in the State's black

population, and because of that popvdation's con-

sequent dependency on medicaid, a poUcy that

Umits the number of nursing home beds dispro-

portionately affects blacks.4'*6 Although the pre-

cise holding only reaches the medicaid bed certi-

fication pohcy in one State, the reasoning may
be extrapolated to prohibit any form of medicaid

discrimination that has an vmjustified disparate

effect on minorities.'*^''

Recent occurrences involving a nursing home
chain have revealed that nursing homes may be

svunmarily evicting medicaid patients to make
room for private-pay patients.'*'*^ In response, the

U.S. House of Representatives passed a bill in

1999 that would bar this practice. ^-JS The bill

wovdd not force nursing homes to stay in the

medicaid program, nor would it prevent them
from restricting enrollment for new medicaid

patients.^s" It would simply prohibit these facili-

ties from evicting patients who were already

being treated, once the decision to discontinue

medicaid participation was made.^^^ If passed by
the Senate, this biU would overlap somewhat
with two other statutes that reach medicaid dis-

crimination: title VI of the Civil Rights Act and
the Hill-Bvirton Act. Title VI jurisdiction in such

cases would depend on whether the evictions

had an adverse impact on minorities. Hill-

Burton facHities, presumably, would already be

prevented from such practices by the "third

party payor programs" section of the act.'*52

In the view of one commentator, these legis-

lative and judicial interventions caused State

medicaid programs to search for innovative

means of cost savings, such as taxing providers

and using the extra revenue to draw down a

larger Federal portion of the Federal-State

matching program.'*53 Another cost-saving strat-

egy involves medicaid managed care. With the

recent influx of providers into the system. State

medicaid programs have sought contracts that

reqviire MCOs to shoulder a significant portion

of the financial risks associated with costly

medicaid patients. '*5^ This strategy has increased

competition among MCOs and among nursing

homes. The effect of this strategy on racial and
ethnic minorities in nursing home care is uncer-

tain; however, it is likely that long-term care

increasingly will be provided in patients' homes
by home health agencies.^^^ These agencies are

also governed by title VI if the medicare home
health benefit pays for their services. However,
because the home health industry is new, its

principal players may be vuiaware of the full ex-

tent of their nondiscrimination obHgations.

•^ Smith, Health Care Divided, p. 255.

444 Ibid.

445 Linton v. Comm'r of Health and EnVt, 779 F. Supp. 925,

932, 935 (M.D. Tenn. 1990) (932, 935 (enjoining a policy that

limited the number of hospital beds used by medicare bene-

ficiaries)), remanded, 973 F.2d 1311 (6th Cir. Tenn. 1992),

subsequent appeal, affd, sub. nom., Linton by Arnold v.

Comm'r of Health and Env't, 65 F.3d 508 (6th Cir. Tenn.

1995). Although this holding only affects the State of Ten-

nessee, it establishes a strong precedent for other States.

Linton, 779 F. Supp. at 935.

446 Linton, 779 F. Supp. at 932.

44'' See Bonnyman interview, p. 8.

448 Ibid.

449 H.R. 540, 106th Cong., 2d Sess. (1999). See generally Sue
Kirchoff, "Bill Would Bar Nursing Homes firom Evicting

Medicaid Patients," Congressional Quarterly, Mar. 13, 1999,

p. 617 (hereafter cited as Kirchoff, "Nursing Home Bill").

450 Kirchoff, "Nursing Home BiU," p. 617.

OCR's Policy Development

OCR has addressed nursing home segrega-

tion to a Umited extent through title VI guide-

hnes relating to nursing homes and three inter-

nal pohcy memoranda.'*^^ The guidelines and

451 Ibid.

452 42 C.F.R. § 124.603(c) (1998).

463 See Smith, Health Care Divided, p. 256.

454 Ibid.

455 Ibid., p. 275.

456 U.S. Department of Health, Education, and Welfare,

OCR, "Guidelines for Compliance of Nursing Homes and
Similar Facilities with title VI of the Civil Rights Act of

1964," November 1969 (hereafter cited as OCR, "Nursing

Home Guidelines"); Wendy B. Pailen, acting director, Divi-

sion of Standards and Policy Development, memorandum to

Dewey E. Dodds, director, OCR, Region III, HHS, Feb. 6,
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memoranda may have contributed somewhat to

the body of reference for investigative and legal

HHS staff, but were never pubHshed in the Fed-

eral RegisterA^"^ Consequently, OCR has failed to

provide notice to nursing homes of their title VI
responsibihties.

The outdated nvirsing home gmdelines, is-

sued in 1969, offer very little instruction on title

VI. The gmdehnes do not provide background
information, explore significant issues, or dis-

cuss legal developments affecting nursing home
discrimination. Neither do they present hypo-

thetical examples of discriminatory practices or

acceptable alternative measures. However, the

gviidelines do identify seven functional areas in

which nursing homes may not discriminate:

• Admissions. AH residents must be admitted

to the facUity without discrimination; no in-

quiries may be made regarding race, color, or

national origin before admission; the nursing

home should use its referral sources such

that those patients accepted by the nursing

home reflect the racial and ethnic distribu-

tion of the service area; and where there is a

significant disparity in racial or ethnic iden-

tity between the patient population and the

service area, the nursing home must deter-

mine the reason and act to prevent it.

• Records. Records must be maintained with-

out discrimination for all residents, and
identification in the records of race, color,

national origin may be used to demonstrate

compHance with title VI.

• Services and physical facilities provided.

Services and facilities, ranging from medical

care to dining areas, must be provided to

residents without discrimination.

1980 (re: policy clarification request—Elizabethtown Ma-
sonic Homes, case # 03-7&-7049) (hereafter cited as Pailen

memorandum); David F. Chavkin, deputy director for Pro-

gram Development, memorandum to Carolyn Russell, re-

gional director. Region IV, OCR, HHS, Dec. 11, 1980 (re:

nursing home preferential admission) (hereafter cited as

Chavkin memorandum, Dec. 11, 1980); David F. Chavkin,

deputy director for Program Development, memorandum to

Carmen Rockwell, acting director, Region III, OCR, HHS,
Jan. 19, 1981 (re: nursing home admissions practices)

(hereafter cited as Chavkin memorandum, Jan. 19, 1981).

457 Perez letter, June 3, 1999, enclosure, "Commission on
Civil Rights Evaluation of HHS OCR Headquarters Follow-

up Questions," p. 2.

• Room assignment and transfers. Residents

are to be assigned to rooms, wards, floors,

etc., without regard to race or ethnicity, and
residents must not be asked whether they

are willing to share accommodations with

persons of different racial or ethnic back-

grounds.

• Attending physicians'privileges. Privileges of

attending residents must be awarded to phy-

sicians or other personnel without discrimi-

nation.

• Notification of availability of services and
nondiscrimination policy. Nursing homes
must effectively notify the community of

their available services and nondiscrimina-

tion pohcy.

• Referrals to other nursing homes. Nursing
homes may not refer patients in a discrimi-

natory manner.^58

OCR's three pohcy memoranda were issued

between 1980 and 1981. The first offers pohcy
clarification for a case involving race-based seg-

regation of a Masonic nursing home.'*^^ The issue

was whether a desegregation plan affecting an
all-white Masonic nursing home was legally

supportable and feasible.^^" However, in view of

the rapid rate of development of desegregation

case law, the issues articulated in this document
may no longer be relevant.

The second memorandum addresses dis-

crimination against medicaid beneficiaries.^^i

This document adequately responds to the issue

of when and how nvirsing homes violate title VI
in refusing medicaid patients. The document
provides concise statements of the issue and con-

clusion, as weU as a discussion of the legal stan-

dard for proving impact discrimination, the le-

gitimate objective test.'*^^ it then appUes the

standard to the hypothetical case of a nursing

home that is attempting to save costs by avoid-

ing what it perceives as insufficient medicaid

reimbursement rates, stating that vmless the

iss OCR, "Nursing Home Guidelines."

459 See generally Pailen memorandum.

«o Ibid., pp. 1-2.

461 See generally Chavkin memorandum, Dec. 11, 1980.

462 Ibid., pp. 1-2. See also Chavkin letter, p. 2 (identifying

the legitimate objectives test as a method of justification for

a recipient's discriminatory policy or practice). See also

"Defining Disparate Impact Discrimination," above.
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State's rate was unreasonably low, this method
of cost savings would not qualify as a legitimate

justiGcation.^63

The third memorandum concerns the title VI
impHcations of reUgious-based discrimination by

nursing homes. ^^"^ This document presents the

issue and conclusion first, followed by a more
detailed discussion in the contexts of reUgious

and fraternal homes."*^^ According to the memo-
randum, the issue manifests itself when a nurs-

ing home rejects patients who do not practice a

particular rehgion, and that reUgious discrimi-

nation has the effect of disproportionately

blocking minority access. The memorandum af-

j&rms that it is not discrimination on the basis of

reUgion that triggers title VI, "^^^ but the effect of

that lawful discrimination on minorities.'*^''

Nonetheless, in the case of a bona fide rehgious

home, the memorandum allows an exemption

from the rigors of the title VI evidentiary

framework.^68 The framework must be followed,

but the relevant service area population for pvir-

poses of determining whether minorities are dis-

proportionately affected, is the population within

the service area that belongs to the particular

rehgious order, rather than the general popula-

tion.46^ This modification of the traditional

framework makes a finding of a title VI violation

much less probable. The memorandum contrasts

the rehgious home situation with that of a fra-

ternal organization home, finding that without

the protection of the "free exercise" clause of the

Constitution, the usual justification framework

holds.470

Suggested Elements of Updated Guidelines

In view of the extent of segregation in the in-

dustry, nizrsing home operators, OCR investiga-

tors, and patients would benefit from updated.

«3 Ibid., p. 2.

*^ Chavkin memorandum, Jan. 19, 1981.

«5 Ibid., p. 2.

^88 Ibid., p. 1 (citing the legislative history of title VI).

4G7 Ibid.

^^ See "Discriminatory Practices Defined," above, for a discus-

sion of the title VI evidentiary firamework, and the standards

used by courts to assess a recipient's justification for its dis-

criminatory health care policies or practices. See also Chavkin

letter, p. 2 (dehneating the legitimate objective test).

^69 Chavkin memorandum, Jan. 19, 1981, p. 1.

470 Ibid., p. 3.

expanded, and pubhshed guidehnes on the ap-

phcation of civil rights laws and regulations to

the industry. These guideUnes should include a

background section outhning the nondiscrimina-

tion mandate of title VI, and its jvirisdiction.

This section should state that any nursing home
that receives funds from medicare, medicaid, or

any other Federal program, must abide by title

VI. It should also outhne the evidentiary bur-

dens and legal standards used in determining

whether a violation has occurred. Finally, the

introduction should contain a narrative on the

issue of nursing home segregation, including its

history, causes, and relevant case law, such as

Linton v. Commissioner.'*'^^

The substantive section of the guidehnes

covdd remain divided into the seven functional

areas identified in the 1969 guidelines, with cer-

tain adjustments. Each requirement should con-

tain descriptions and examples of prohibited

conduct and, if appropriate, acceptable alterna-

tives. For example, the admissions requirement

should state that discrimination against medi-

caid beneficiaries, by hmiting the number of

medicaid-certified beds, or through other tactics

that delay or prevent medicaid beneficiaries

from being placed in nursing homes, triggers

title VI jurisdiction. The services and faciUties

measure could be adjusted so as to decrease the

space devoted to the prevention of physical seg-

regation, while according new emphasis on equal

medical treatment. For example, the section

could state that two patients with the same set

of symptoms and medical history must receive

the same examination, diagnosis, and treatment

regardless of race or ethnicity. Further, the re-

ferral provision could be expanded to include

examples of discriminatory referrals based upon
race or method of payment, such as the transfer

of a patient to another facUity based upon the

down-grading of the patient's required level of

care, and the consequent lower reimbursement.

Finally, a section describing the apphcation of

title VI to rehgious and fraternal organization

nursing homes would benefit these types of re-

cipients. This section could be modeled after the

1981 pohcy memorandum.''^

The final section of the guidehnes could dis-

cuss enforcement by OCR. This section would

''71 Linton, 779 F. Supp. at 925, 932 (M.D. Tenn. 1990).

"•72 See Chavkin memorandum, Jan. 19, 1981.
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describe the procedures that OCR follows in de-

termining whether a violation exists or when
doing a compliance review. It could cite exam-
ples of potential violations and suggest the types

of data to be gathered, statistical computations

to be performed, witnesses and experts to be in-

terviewed, etc. It could also explain the phases of

the voluntary compHance process. The enforce-

ment section might also address fund termina-

tion for noncompHant nursing homes.

Adoption and Foster Care

OCR's recent title VI poUcy development rec-

ord is somewhat stronger with respect to title

Vl-related issues outside the health care context.

For example, OCR has worked in partnership

with Administration for Children and Famihes
to issue a recent policy guidance'*''^ to assist pub-

lic and private agencies receiving Federal assis-

tance that are involved in adoption or foster care

placements in complying with title VI and non-

discrimination reqviirements of the Multiethnic

Placement Act of 1994 (MEPA).474 This poUcy

guidance addresses title VI issues in the context

of social services. However, OCR has issued no

poHcy gviidance addressing health care related

issues and title VI in a number of years.^''^ The
MEPA guidance is therefore the only poHcy

guidance OCR has developed that addresses title

VI issues from a current perspective.

Minority Participation in Clinical Trials

OCR has not addressed minority participa-

tion in clinical trials in title VI poUcy gviidance,

and the lack of participation may be directly re-

lated to poHcies and practices of federally as-

sisted research programs. The abihty of title VI
enforcement to address the lack of minority par-

ticipation in cUnical trials is an avenue OCR has
not explored. The lack of minority participation

in clinical research trials has generated signifi-

cant concerns centering on adverse effects on
minorities and women of using only white males

as research subjects. ^'^^ Commentators, including

HHS agencies, have reported on the need to en-

sure inclusion of minorities and women in cUni-

cal trials.^'^'^ For example, several commentators
have illustrated this need by reporting on find-

ings indicating differences in disease suscepti-

bihty and response to treatment across ra-

cial/ethnic lines. They reported that African

Americans respond differently from whites to

angiotensin converting enzyme (ACE) inhibitors;

subpopulations among Asians have been found

to respond differently to psychiatric medica-

tion—^in particular, Chinese patients are more
susceptible to Haloperidol than white patients

and Japanese patients require lower doses of

Chlorpromazine; and the prevalence of low-

birthweight infants differs markedly among
Hispanic subgroups.^'^^

Elsewhere, another commentator has con-

cluded:

473 HHS, OCR and HHS, Administration for Children and
Families, OCR, "Policy Guidance on the Use of Race, Color,

National Origin as Considerations in Adoption and Foster

Care Placements," undated.

•v^ Pub. L. No. lOa-382, title V, § 553, 108 Stat. 4056, repealed

by Pub. L. No. 104-188, title I, § 1808(d), 110 Stat. 1904

(codified at 42 U.S.C. § 1996b (Supp. n 1996)). The new law

contains nondiscrimination requirements similar to those

contained in the MEPA. It states, "A person or government

that is involved in adoption or foster care placements may not

deny to any individual the opportunity to become an adoptive

or a foster parent, on the basis of the race, color, or national

origin of the individual, or of the child, involved." 42 U.S.C. §

1996b(l)(A) (Supp. II 1996). It further states that

"[n]oncompliance with paragraph (1) is deemed a violation of

title VI of the Civil Rights Act of 1964." 42 U.S.C. § 1996b(2)

(Supp. n 1996) (citation omitted).

*''^ Although OCR issued guidance on title VI as it relates to

patients with limited English proficiency in 1998, OCR con-

siders this document "investigative" and not actual "policy"

guidance. The Commission, however, believes that the dis-

tinction is not an important one since investigative guidance

has to address policy issues in some fashion.

Although researchers offer a number of possibly valid

reasons for excluding women from clinical studies . . .

no such justifications exist for excluding African-

Americans and other minorities from biomedical re-

search populations. On the contrary, scientific re-

476 See USCCR, The Health Care Challenge, vol. I, chap. 2.

477 See Barbara A. Noah, "Racial Disparities in the DeUvery of

Health Care," University of San Diego Law Review, vol. 35,

no. 1 (winter 1998), p. 152; Lisa C. Ikemoto, "The Fuzzy Logic

of Race and Gender in the Mismeasure of Asian American
Women's Health Needs," University of Cincinnati Law Re-

view, vol. 65 (1997), p. 799; Judith H. LaRosa, Belinda Seto,

Carlos E. Caban, and Eugene G. Hayunga, "Including Women
and Minorities in Clinical Research," AppUed Clinical Trials,

vol. 4, no. 5 (May 1995), p. 31 (hereafter cited as LaRosa et al.,

'Including Women and Minorities in Clinical Research"); 60

Fed. Reg. 47,947 (1995); see also USCCR, The Health Care

Challenge, vol. I, chap. 2, for a discussion on clinical trials

from a social science perspective.

478 LaRosa et al., "Including Women and Minorities in CUni-

cal Research," p. 33.
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search has documented the wide variation of the

pharmacokinetic effects of drugs across racial and
ethnic hnes. One cannot, therefore, safely extrapolate

from data hased on white males to others in the

population.*™

Moreover, the Centers for Disease Control

(CDC), an HHS operating division, has stated in

its guideUnes on the inclusion of minorities and
women that the vmderrepresentation of racial

and ethnic minorities in research "has resulted

in significant gaps in knowledge about the

health of racial and ethnic minority popixlations

and their responses to interventions.''^^"

Because of these concerns, several HHS or-

ganizations have issued guideUnes on inclusion

of women and minorities in clinical trials.'*^^ For

example, in March 1994, the National Institutes

of Health (NIH) issued guidehnes^sz requiring

apphcants for clinical trials either to include mi-

norities and women as research subjects in their

studies or show a "clear and compeUing" ration-

ale for failing to do so, which updated earUer

pohcy issued in 1990.^83 The new guideUnes im-

plemented a statute enacted in 1993, the NIH
RevitaUzation Act,'*^^ which directed NIH to pro-

vide guidelines for including women and minori-

ties in cUnical research.^^s The guidelines re-

quire that:

• Minorities and women and their subpopvila-

tions be included in aU NIH-supported bio-

medical and behavioral research involving

human subjects.

• Women and minorities be included in aU
Phase III (later stage) clinical trials in nvim-

bers adequate to allow for vaUd analyses of

differences in intervention effect.

^™ Noah, "Racial Disparities in the Delivery of Health Care,"

p. 153 (citations omitted).

•so 60 Fed. Reg. at 47,948.

*8i See, e.g., 59 Fed. Reg. 14,508 (1994); 60 Fed. Reg. 47,948

(guidelines issued jointly by CDC and the Agency for Toxic

Substances and Disease Registry (ATSDR)).

482 59 Fed. Reg. 14,508.

483 See National Institutes of Health, "PoUcy Concerning the

Inclusion of Women in Study Populations," and "Policy Con-

cerning the Inclusion of Minorities in Study Population,"

NIH Guide for Grants and Contracts, 1990.

*^ Pub. L. No. 103-43, 107 Stat. 122 (codified in scattered

sections of 8, 21, and 42 U.S.C. (1994 & Sup. II. 1996)).

•ss 42 U.S.C. § 289a-2(d) (1994 & Supp. II 1996).

Cost is not aUowed as an acceptable reason

for excluding these groups.

NIH initiate programs and support for out-

reach efforts to recruit and retain minorities

and their subpopulations as volunteers.^^^

The 1994 gviideUnes are lengthy and address

several factors that play a role including minori-

ties and women in clinical trials. These include

funding; implementation; the role of peer review

groups; recruitment and outreach by NIH ex-

tramural and intramural investigators; educa-

tional outreach by NIH to inform the profes-

sional community; and definitions of key terms,

such as "cUnical trial," "vaUd analysis," and
"significant difference ."^87 por example, the

gmdeUnes define vaUd analysis as an "unbiased

assessment" requiring "[a]Uocation of study par-

ticipants of both genders and from different ra-

cial/ethnic groups to the intervention and control

groups by an unbiased process such as randomi-

zation."^88 The guideUnes explain these termi-

nologies from a scientific perspective, not fi:om a

civil rights perspective. For example, the guide-

Unes call for "xuibiased" analysis and define it in

terms of a scientific process; there is no guidance

from a more human or "real-world" perspective

offering standards to determine whether there is

any racial or gender bias in the actual imple-

mentation of the program.489

In September 1995, two other HHS operating

divisions, the Centers for Disease Control, and
the Agency for Toxic Substances and Disease

Registry (ATSDR), issued poUcy gmdeUnes on
the inclusion of women and minorities in exter-

nally awarded research.**^" These guidelines ap-

ply to all CDC externaUy awarded research re-

gardless of the mechanism of financial support,

whether grant, cooperative agreement, contract,

purchase order, or other funding.^^i Like the

NIH guidelines, the CDC guidelines require that

women and members of racial and ethnic mi-

norities be included in aU studies involving hu-

486 59 Fed. Reg. 14,508.

487 Mat 14,509-14,511.

488/d. at 14,511.

489 7rf. at 14,512.

490 60 Fed. Reg. 47,947 (1995).

491 Id. at 47,948.
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man subjects, "unless a clear and compelling ra-

tionale and justification to the satisfaction of

CDC that inclusion is inappropriate or clearly

not feasible/'-'sz

The requirements contained in these guide-

lines appear strong enough to encourage inclu-

sion of minorities and women in research pro-

grams assisted by HHS. However, although the

guidelines proscribe activities that could resvdt

in discrimination against women and minorities

in clinical trials, they do not address the sanc-

tions that would be apphed to research programs

that failed to meet these requirements. This is

where a civil rights enforcement component to

complement the proscriptions and ensure com-

phance wovJd seem appropriate. OCR has ex-

pressed concern about minorities' and women's
participation in chnical trials, and OCR staff

acted to ensure that the 1994 HHS strategic plan

wovdd embrace the issue.^^^ However, OCR has

not incorporated the inclusion issue into its en-

forcement regime.^^^ NIH collaboration with

OCR to address potential title VI, Hill-Burton, or

title IX comphance issues associated with failure

to comply with these guidehnes and jointly is-

sued guidance to research programs receiving

HHS funds also could assist recipients with

comphance.
Overall, it appears that OCR has never ex-

plored in poUcy guidance the extent to which

lack of minority participation in chnical research

trials imphcates title VI, Hill-Burton, or other

civil rights provisions requiring nondiscrimina-

tion on the basis of race. However, although

OCR has not developed guidance on these issues,

it is clear that civil rights related concerns moti-

vated NIH and other HHS operating divisions

engaging in clinical research to develop guide-

lines reqtiiring minority and female inclusion in

clinical research trials. It appears that, given the

many chnical research projects being conducted

by federally assisted programs across the coun-

try, some gviidance from OCR to recipients con-

ducting such research would be beneficial to re-

cipients and beneficiaries alike. In particular,

research programs receiving Federal funds

would be reminded of their responsibihties to

comply with title VI and would be provided with

examples of noncomphance with the statute in

the context of medical research. Moreover, by
issuing some form of guidance, OCR can better

ensure recipients understand that failure to in-

clude minorities and/or women can result in a

violation of Federal civil rights law.

Staff Privileges

Historically, hospitals have screened out mi-

nority and poor patients through three main
strategies: denying access based upon method of

payment; failing to provide cultural, hnguistic,

or other accommodations for the poor and mi-

norities; and limiting the number of physicians

on staff that treat minorities.'^^^-Djgcrimination

against minority physicians has been one of the

most successful of the three approaches.'*^^ Tra-

ditionally it was accomphshed through the de-

nial of staff privileges, which confer the right to

admit patients and practice medicine at a hospi-

492Mat 47,949.

493 Perez letter, June 3, 1999, enclosure, "Commission on
Civil Rights Evaluation of HHS OCR Headquarters Follow-

up Questions," p. 3.

494 See ibid.

495 Rosenbaum and Shin, "Medicaid Managed Care," p. 27.

See generally Rosenbaum, et al., "Civil Rights in a Changing
Health Care System." According to one scholar, discrimina-

tion by hospitals dates back to the transformation of the

hospital in the late 19th century. Before the introduction

into medicine of sophisticated technologies, patients that

could afford private physicians paid for house calls. There
were few medical institutions, other than a handful of public

or philanthropically funded facilities in large cities. These

facilities mostly served poor and minority patients. Physi-

cians cared for the poor mainly as a form of charity, while

earning their livings by treating afQuent patients in their

private homes. Technological advancements such as anes-

thesia brought about new methods of diagnosis, testing, and
treatment. As physicians began to use these new technolo-

gies, house calls became less frequent, and the hospital sup-

planted the private home as the place of treatment for those

who could afford it. Thus, the character of hospitals changed
dramatically, from nonprofit, philanthropic facilities, to for-

profit ventures. As hospitals became necessary to the suc-

cessful practice of medicine, medical staffs became increas-

ingly powerful and exclusive. These stafe sought to prevent

minority and ethnic physicians from using the hospital fa-

cilities to treat their patients. This transformation coincided

with the passage of Jim Crow laws, which legitimated overt

segregation. Smith, Health Care Divided, pp. 11-16.

496 Examples of the first strategy include hospitals or physi-

cians refusing to treat or limiting the number of medicaid

patients, and requiring an advance deposit before treating

patients. The second tactic involves requiring all medical ap-

pointments to be made by telephone, failing to provide lan-

guage interpreters for limited-English-proficient patients, or

using outright intimidation. See generally Rosenbaum et al.,

"Civil Rights in a Changing Health Care System."
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tal or other health care facility .''^'^ After the civil

rights movement and laws and court decisions

that made segregation illegal, hospitals looked for

indirect means of avoiding minority patients.^^^

The hospital wovild estabUsh a poUcy whereby

only patients whose physicians held staff privi-

leges would be accepted. It would then select staff

physicians based upon criteria that would screen

out racial and ethnic minorities, such as member-
ship in a local medical association or board certifi-

cation.499 This practice continues today.^""

With the evolution of managed care organiza-

tions, discrimination against minority physicians

has expanded to include not only minority physi-

cians but those who traditionally serve poor and
minority patients.^oi Managed care organizations

discriminate against physicians because these

organizationsemphasize cost savings.^^^ Although

the motive differs, the approach is fundamentally

*^'' Clinical staff privileges are defined by the Joint Commis-
sion on the Accreditation of Hospitals as "[p]ermission to

provide medical or other patient care services in the grant-

ing institution, within well-defined limits, based on the indi-

vidual's professional license and his experience, competence,

ability and judgment." Karen G. Seimetz, "Medical Staff

Membership Decisions: Judicial Intervention," University of

Illinois Law Review, 1985, p. 473, n. 1 (citing Joint Commis-
sion on the Accreditation of Hospitals, Accreditation Manual
For Hospitals/1985, 1984, p. 217). See also John J. Smith,

"Specialty Board Certification and Federal Civil Rights

Statutes, " Journal of Contemporary Health Law & Policy,

vol. 11 (fall 1994), p. 116.

498 See, e.g., title VI of the Civil Rights Act of 1964 (codified

at 42 U.S.C. § 2000d (1994)); the Hospital Survey and Con-

struction Act, Pub. L. No. 79-725, 60 Stat. 1040 (codified as

amended at 42 U.S.C. §§ 291-291o-l (1994)); Simkins v.

Moses Cone Memorial Hosp., 323 F.2d 959 (4th Cir. 1963)

(en banc), cert, denied, 376 U.S. 938 (1964).

*^ Rosenbaum and Shin, "Medicaid Managed Care," p. 27.

See also Randall, "Clinton's Health Care Reform Proposal,"

pp. 224, 230.

500 See Editor, Harvard Law Review, "Impact of Managed
Care," pp. 1630-31 (citing W. Michael Byrd et al., "Afi-ican-

American Physicians' Views on Health Reform: Results of a

Survey," Journal of the National Medical Association, vol. 86

(1994), p. 192).

501 Such physicians tend to be minorities themselves. See

USCCR, The Health Care Challenge, vol. I, chaps. 2-3; Edi-

tor, Harvard Law Review, "Impact of Managed Care," pp.

1630-31. See also Rosenbaum and Shin, "Medicaid Managed
Care," p. 28. See generally Rosenbaum et al., "Civil Rights in

a Changing Health Care System."

502 See Rosenbaum and Shin, "Medicaid Managed Care," pp.

23-24; Editor, Harvard Law Review, "Impact of Managed
Care," p. 1628; Randall, "Clinton's Health Care Reform Pro-

posal," p. 230. See generally Rosenbaum et al., "Civil Rights

in a Changing Health Care System."

similar. Some of the methods that may be used to

j51ter out these physicians are: (1) rejecting appH-

cants who accept medicaid; (2) requiring board

certification or membership in a local medical as-

sociation; (3) excluding from their networks hospi-

tals and physicians' offices located in poorer areas;

(4) restricting physicians to membership in lim-

ited-purpose networks, such as those that only

allow referrals from physician groups dedicated to

serving pubhcly funded patients; and (5) subject-

ing physicians' records to post-treatment utiliza-

tion review.5°3

Although the rationales for their discrimina-

tory conduct differ, both hospitals and MCOs vio-

late title VI if the disparate effects of their pohcies

cannot be legally justified.^"'* Further, because

MCOs select hospitals and physicians for their

networks based on cost effectiveness, hospitals

may soon adopt similar cost-saving strategies so

as to be more attractive to MCO networks. This

could lead to utihzation review by hospital staffs

in their own evaluation and selection of physi-

cians. Physicians whose costs are higher may be

rejected on that basis from hospital staffs as well

as provider networks.

Guidelines Proscribing Discrimination Against Physicians

OCR has addressed staffprivileges in three ex-

ternal poUcy guidance documents, for hospitals,

for nursing homes, and questions and answers on

title VI, all disseminated in November of 1969.505

An internal memorandum that included a brief

discussion of staff privileges was issued in

503 See generally Rosenbaum et al., "Civil Rights in a

Changing Health Care System," p. 90. See also Randall,

"Clinton's Health Care Reform Proposal," pp. 230-31; Mar-
sha Gold, Lyle Nelson, Timothy Lake, Robert Hurley, and
Robert Berenson, "Behind the Curve: A Critical Assessment
of How Little is Known About Arrangements Between Man-
aged Care Plans and Physicians," Medical Care Research

and Review, vol. 52, no. 3 (September 1995), p. 317.

504 In addition to title VI, the Hill-Burton Act prohibits Hill-

Burton facilities &om discrimination in the forms of denial

of staff privileges and refusal to accept medicaid. 42 C.F.R. §

124.603 (c), (d) (1998).

505 U.S. Department of Health, Education, and Welfare,

OCR, "Guidelines for Ck)mpliance of Hospitals with Title VI

of the Civil Rights Act of 1964," November 1969 (hereafter

cited as OCR, "Hospital Guidelines"); OCR, "Nursing Home
Guidelines;" U.S. Department of Health, Education, and
Welfare, OCR, "Title VI of the Civil Rights Act of 1964 Ques-

tions and Answers," (hereafter cited as OCR, "Title VI Q &
A"). The nursing home guidelines are discussed above in the

section on nursing homes.
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1972.506 The hospital gmdelines include a para-

graph devoted to staff privileges, which is ear-

nest in spirit, if somewhat lacking in substance.

The focus is on discrimination against minority

physicians, which would perhaps have been ade-

quate for the time.5°^ However, the provision

woiild have been more comprehensive had it ar-

ticulated the hnks between the representation of

minorities on medical staffs and access to quahty

care for minorities.^"^ The paragraph included

the following provisions:

Staff privileges ... in all areas and specialties are

granted, maintained, upgraded and withdrawn in a

nondiscriminatory manner, and standards for profes-

sional qualification are applied uniformly without

regard to race, color, or national origin. No require-

ment for membership in an organization may be es-

tablished if at the time covered by such reqviirement

the organization discriminated .... Restrictions on

the granting of staff privileges are not apphed so as to

perpetuate past discrimination. For example, if a

hospital which formerly admitted general practitio-

ners but excluded minority group physicians from its

staff, subsequently adopted a policy restricting staff

privileges to specialists, while retaining general prac-

titioners already on staff, it must admit any practi-

tioner who would have been qualified were it not for

that practitioner's race, color, or national origin.^^

The question and answer document offers

more detailed gvudance on minority physician

506 Patricia A. King, deputy director, OCR, U.S. Department of

Health, Education, and Welfare, memorandum to Louis H.

Rives, Jr., director. Health and Social Services Division, De-

partment of Health, Education, and Welfare, Apr. 14, 1972 (re:

relationship between title VI and practices of physicians).

507 OCR, "Hospital GuideUnes."

508 The authority for this particular giiideline was presuma-

bly based upon 45 C.F.R. § 80.3 (b) (2), the regulation's

blanket prohibition against any poUcy that has the effect of

creating a disproportionate adverse impact on the benefici-

ary population. Since physicians with staff privileges usually

maintain a contractual relationship with their hospitals,

these physicians would not be protected by the employment

practices provision of the regulations. See Diggs v. Harris

Hospital-Methodist, 847 F.2d 270 (5th Cir. 1988), cert, de-

nied, 488 U.S. 956 (1988) (finding that an Afidcan American

physician was not an employee of a hospital denying him
staff privileges).

509 OCR, "Hospital Guidelines." The nursing home guide-

Unes section on staff privileges is somewhat smaller. It

reads: "Attending Physicians' Privileges: Privileges of at-

tending residents in the nursing home are granted to physi-

cians and other health professionals without discrimina-

tion." Ibid.

discrimination. It is divided into three parts:

general questions; hospitals, nursing homes, and
similar facihties; and health and social service

agencies.510 The document provides the following

examples of discrimination in hospital staff

privileges:

• In a community in which there are minority

general practitioners a hospital which for-

merly admitted general practitioners but ex-

cluded minority group physicians from staff

subsequently adopts a poUcy restricting staff

membership to speciahsts while retaining

general practitioners already on staff.

• A hospital requires that staff physicians

have interned or served their residencies at

the hospital but the hospital has never had
minority group residents or interns.

• Minority staff physicians are denied partici-

pation in aU aspects of staff privileges in-

cluding upgrading available to other physi-

cians.

• A hospital states that its staff is closed and
no additional physicians wiQ be admitted to

staff privileges but makes exceptions to that

poUcy which have the effect of admitting

nonminority group physicians.sn

The objective of these poUcy documents was
clearly to end discrimination against minority

appUcants to medical staffs. The guidelines were
never pubHshed,5i2 and are now almost 30 years

old. Further, they provide Uttle title VI back-

ground information, and their discussions of

prohibited activities are not detailed. In addi-

tion, the documents fail to acknowledge the cor-

relation between the adequate representation of

minority physicians on staffs and networks, and
equal access to quality health care for minority

patients—^the link that provides title VI regula-

tory jxu:isdiction.5i3

510 OCR, 'Title VI Q & A."

511 Ibid.

512 Perez letter, June 3, 1999, enclosure, "Commission on

Civil Rights Evaluation of HHS OCR Headquarters Follow-

up Questions," p. 2.

513 45 C.F.R. § 80.3(b)(2) (1998). Since medical staffs are not

employed by hospitals, generally, but contract with them, the

employment discrimination of title VI would not reach physi-

cians denied staff privileges. Moreover, the guidelines pre-

venting discrimination against minority physicians were de-

veloped before 45 C.F.R. § 80.3(c)(3), the employment provi-

sion of the title VI regulations which was amended on July 5,
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Surely, in 30 years OCR could have developed

further insight into how to identify and prevent

discrimination against minority physicians and
the patients they serve. The most glaring exam-

ple of OCR's failxire to keep up with changes in

health care is its failure to pubhsh any guide-

lines for managed care organizations, which now
provide health coverage for the majority of

Americans. If managed care is reaUy one of

OCR's top priorities, as claimed in its strategic

plan,5i4 it is paramount that OCR develop and
pubhsh title VI gmdelines for MCOs in the Fed-

eral Register. These guidelines should include a

section on physician discrimination.

Need for Additional Guidelines

The ehmination of discrimination against mi-

nority physicians and the patients they serve,

mandates proactive leadership by OCR. That
office must be wiUing to educate the pubUc, re-

cipients, and its own staff on how to recognize

and cease such tonduct. Pubhshing separate

guidelines for hospitals, managed care organiza-

tions, and other potential discriminators, is an
important first step. OCR could contribute to-

ward achieving the goal of nondiscrimination

against minority physicians and their patients

by improving its existing hospital and nursing

home guidelines, as well as developing new
gviidelines for managed care organizations. The
guidelines should focus on aU forms of discrimi-

natory conduct by these entities, including dis-

crimination against physicians. In general, each

set of gvudeUnes would benefit from a short in-

troductory section that explained title VI in rela-

tion to the health facihty or MCO. The back-

ground section should describe the problem, ar-

ticulate the purpose of the guidelines, and eluci-

date the importance of increasing the nvmiber of

minority physicians so as to improve access to

quaUty health care among minorities. It should

also briefly explain the jurisdiction, standards,

evidentiary bvirdens, and general enforcement

procedures associated with title VI, the Hill-

1973, to reach beyond programs designed for the purpose of

employment or treiining. See Peter E. Hohnes, director, OCR,
U.S. Department of Health, Education, and Welfare, memo-
randum to Theodore A. Miles, assistant general counsel, GCR,
Oct. 30, 1973 (re: effect of title VI on employment practices in

health and social service programs).

514 For detailed discussion of OCR's strategic plan, see chap. 2.

Bvirton act, and the nondiscrimination provi-

sions of certain block grants.

Of particular importance in the general sec-

tion would be a description of how the statistical

disparate effects analysis is conducted. The sec-

tion covdd explain that analysis is made by ex-

amining the service area out of which the com-

plaint originated. The statistically significant

disparity is measured in relation to the area in

which the defendant provides its services, offers

its benefits, or conducts its business. It would
offer examples, such as the following: if a com-

plainant were to allege a discriminatory denial

of staff privileges by a hospital whose service

area covers a county, then disparate impact

against minorities presumably would be meas-

ured by comparing the facihty's inpatient census

against the proportion of racial or ethnic minor-

ity persons residing or using health care services

in the county.^^^

Each set of new or improved guideUnes

should Ust prohibited activities, such as those

identified in the question and answer document.

In addition to those, certain practices might be

added, with a qualification that the practices

only violate title VI if they affect minority pa-

tients disproportionately and fail to meet the

health care necessity standard.^^^ These include

such requirements for medical staff or network
membership as: (1) nonacceptance of medicaid

patients, (2) board certification, (3) membership
in a local medical association, (4) low resource

consvmiption patterns, and (5) location of out-

patient office in a predominately white area.

The new guidelines should also outline per-

mitted practices, or contexts in which some of

the above practices would be permissible. The
document could emphasize that health faciHties

and MCOs may take certain factors into consid-

eration, such as board certification or resource

615 See generally Rosenbaum et al., "Civil Rights in a

Changing Health Care System."

616 See "Defining Prohibited Discriminatory Practices" above

for a discussion of the recommended "health care necessity"

standard. Under this standard, a recipient would have to

show that its challenged policy or practice must significantly

further an important health care objective. It is unclear

what the current standard applied by OCR is, although a

policy letter issued in 1981 appears to use a "legitimate ob-

jective" test, which asks whether the health entity's justifi-

cation for discrimination is necessary to further a legitimate

objective that is unrelated to race, color, or national origin.

See Chavkin letter, p. 2, item 2, "Compliance Standard."
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consumption patterns, so long as they do not

create disparate effects. Further, the guideUnes

should state that even if these considerations do

create disparate effects, it may still be lawful to

incorporate them into the selection process, as

long as they meet the health care necessity

standard.51'^

Finally, each of the minority physician non-

discrimination provisions of the guidehnes

shoxild include examples detailing the kinds of

prohibited practices, the information collected in

an investigation, the legal standards and eviden-

tiary burdens apphed in each case, potentially

less discriminatory alternatives, and procedures

for seeking voluntary compHance. For example,

one h5T)othetical example might include an MCO
that rejected a physician based upon high re-

source consumption patterns. The guidehnes

would explain how such a case would be ap-

proached by OCR.518 This section wovild serve to

educate both recipients and investigators as to

context-specific considerations of the investiga-

tion and enforcement processes relating to phy-

sician discrimination cases.

Organ Transplantation

An aspect of health care inequaHty that thus

far seems to have eluded OCR's attention con-

cerns organ donation and transplantation. A
shortage of available cadaveric organs,^^^ such as

kidneys, hearts, Uvers, and pancreases, has

made obtaining needed organs difficult for all

patients, regardless of race.^20 However, in many

517 Ibid.

518 The gxiidelines would describe how the investigator

would handle the case. The investigator would collect statis-

tical data first, to determine whether such rejections may
have caused disparate beneficiary service patterns in that

physician's sector of the MCO's service area. If so, the inves-

tigator would interview the parties involved to identify the

articulated basis of the discrimination, which in this case

would be cost savings. The investigator would then apply

the legitimate objectives test, by performing a budgetary

analysis of the MCO. The analysis would determine to what

extent discrimination based upon utilization patterns actu-

ally saved costs. The investigator would also seek alterna-

tive means of achieving the same level of cost-savings, and

negotiate with the MCO to implement these procedures.

519 The source of a cadaveric organ is a deceased person

whose organs were donated.

520 See Lisa Douglass, comment, "Organ Donation, Procure-

ment and Transplantation: The Process, the Problems, the

Law," University of Missouri Kansas Law Review, vol. 65

(winter 1996), pp. 201-02.

cases, blacks suffer disproportionately from the

dearth of donor organs.52i A 1991 report noted

that blacks waited twice as long as whites for

kidney transplants.522 In addition, a 1990 report

stated that white dialysis patients had a 78 per-

cent higher chance of receiving a cadaveric

transplant than black dialysis patients.^23 Eight

years later the situation has not significantly

improved: black patients remain less Hkely than

other minorities or whites to receive a kidney

transplant.524 A complex combination of factors

is responsible for the unequal access to kidney

transplantation for blacks, including a shortage

of kidneys available for transplant;525 ^ greater

need for kidneys by the black population, apph-

cant suitabUity evaluation procedures that allow

wide discretion by physicians, and a govern-

521 Office of Inspector General, The Distribution of Organs

for Transplantation: Expectations and Practices (1991), p. 8;

see also Ian Ayres, Laura G. Dooley, and Robert S. Gaston,

"Unequal Racial Access to Kidney Transplantation,"

Vanderbilt Law Review, vol. 46 (May 1993), p. 808 (hereafter

cited as Ayres et al., "Access to Kidney Transplantation")

(citing U.S. Renal Data System, 1990 Annual Report). See

also USCCR, The Health Care Challenge, vol. I, chap. 3.

522 Office of Inspector General, The Distribution of Organs

for Transplantation: Expectations and Practices (1991), p. 8.

523 See Ayres et al., "Access to Kidney Transplantation," p.

808 (citing U.S. Renal Data System, 1990 Annual Report).

524 Laura G. Dooley and Robert S. Gaston, "Stumbling To-

ward Equity: The Role of Government in Kidney Transplan-

tation," University of Illinois Law Review, 1998, p. 715

(hereafter cited as Dooley and Gaston, "Government in Kid-

ney Transplantation.")

525 The efficiency and effectiveness of organ transplantation

technology has improved steadily over the past two decades.

See Fred H. Gate, "Human Organ Transplantation: The Role

of Law," Iowa Journal of Corporate Law, vol. 20 (fall 1994),

p. 69 (hereafter cited as Cate, "Organ Transplantation: The
Role of Law.") The risks associated with organ transplanta-

tion have decreased substantially, and the procedure has

become relatively common. Douglass, "Organ Donation," p.

201. The advanced state of the technology is reflected both

in increased survival rates and in improved quality of life.

See Cate, "Organ Transplantation: The Role of Law," p. 69.

Unfortunately, however, the number of donors has not in-

creased at a rate that is commensurate with the increased

demand for performing the procedure. See General Ac-

counting Office, Report to Congressional Committees: Organ
Transplantation, GAO/HRD 939-56 (April 1993), p. 12. See

also Douglass, "Organ Donation," p. 202. As a result of the

shortage of organs, the number of patients who die while

waiting for transplants or who remain dependent on less

effective therapies grossly outweighs the number of trans-

plants performed. See Cate, "Organ Transplantation: The
Role of Law," p. 70.
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ment-funded allocation system that relies heav-

ily on genetic "antigen matching."526

Although blacks suffer from the shortage of

organs in general, the waiting list for kidneys is

particularly long527 and is growing longer. The
HHS Office of Inspector General (OIG) has

taken note of the increasing disparity in recipi-

ent waiting time for organ transplants. In a

June 1998 report, OIG summarized data show-

ing that in 1988 black recipients waited an aver-

age of 20 months for a kidney transplant, while

white recipients waited only an average of 11

months. In 1994 the median waiting time for

blacks was 40 months, compared with 20 months
for whites.528

The need for kidneys among blacks is also

greater than that among whites, because blacks

experience a higher incidence of renal failure.^29

This condition may be associated with socioeco-

nomic factors such as poverty, stress, alcohol

use, and poor medical care.^^o Another possible

explanation that has been advanced is that kid-

ney failvire is one of the genetic residts of malnu-

trition endured by slaves.53i Whatever the cause,

this predisposition to renal failure puts blacks at

526 See generally Dooley and Gaston, "Government in Kidney

Transplantation." Antigens are proteins on the surface of

kidneys that trigger the body's immune response. Ayres et

al., "Access to Kidney Transplantation," p. 807, n. 9. For

further explanation of the role of antigens in kidney trans-

plantation, see ibid.

527 See Gate, "Organ Transplantation: The Role ofLaw," p. 70.

528 HHS, OfBce of Inspector General, Racial and Geographic

Disparity in the Distribution of Organs for Transplantation,

OEI-01-98-000360 (June 1998), p. 2 (hereafter cited as OIG
DispEirity in Organ Transplantation). The OIG noted that the

waiting times for Uver transplants are more nearly equal for

blacks and whites. Ibid., pp. 2-3. But see Lloyd R. (3ohen and
Mehsa Michelsen, 'The Efficiency/Equity Puzzle and the Race

Issue in Kidney Allocation: A Reply to Ayres, et al., and

UNOS," Annual Review of Law and Ethics, vol. 4 (1996), p.

148 (citing Donald E. Butkus, et al., "Racial Differences in the

Survival of Cadaveric Renal Allografts," New England Journal

ofMedicine, vol. 327 (1992), pp. 840--41 (revealing that waiting

times for blacks and whites did not differ when calculated

using hemodialysis as a starting point)).

529 See Dooley and Gaston, "Government in Kidney Trans-

plantation," pp. 713-14.

530 Ayres et al., "Access to Kidney Transplantation," p. 842.

531 Kathy A. Fackelmann, "The African Gene?" Science

News, vol. 140 (1991), p. 254. The mutation may have re-

sulted from the adaptation of slaves' bodies to salt defi-

ciency. Ibid. See also Ayres et al., "Access to Kidney Trans-

plantation," p. 842, n. 173.

an even more significant disadvantage in their

competition for scarce kidneys.

Exacerbating the problems of kidney shortage

and a greater need for kidneys among blacks, is

the amount of discretion afforded to transplant

center physicians who evaluate whether appU-
cants for kidneys are suitable for the transplan-

tation procedure.532 "phe physician looks at the

overall physical, mental, and social resources of

the patient.533 These factors interact in complex
ways, some of which may be beyond the capacity

of a physician to properly analyze. Fvirther,

these factors cannot be analyzed with scientific

rigor. In short, this process appears largely arbi-

trary and unchecked, which raises the specter of

racial discrimination in the acceptance of appli-

cants for transplantation.

The factor that has perhaps most affected

blacks' access to kidney transplantation is a
process called antigen matching.534 Antigen
matching is an integral component of the Fed-

eral Government-funded system for kidney allo-

cation.535 Because of the financial and organiza-

tional structure of the allocation system, it is

subject to the nondiscrimination mandate of title

VI.536 Thus, the disparate effects of antigen

matching may be vulnerable to attack under
that provision.

Federal Organ Allocation Policy

The Federal Government has taken several

important steps to address the issue of equity in

organ transplantation. Shortly after the proce-

dure became a practicable method of treating

patients with organ failure, the Federal Gov-

ernment began to shoulder some of the responsi-

bility for achieving equity in the transplant

arena. With regard to kidney transplantation.

Congress attempted to ensure that this technol-

ogy would be widely available to Americans in

1972 when it authorized medicare funding for

virtually all kidney transplants.537 Congress took

532 See Dooley and Gaston, "Government in Kidney Trans-

plantation," pp. 715-16.

533 Ibid.

534 Ibid., pp. 704-05.

535 See UNOS Policies, accessed at <http://www.unos.org/

About/policy_htm> (hereafter cited as UNOS Policies).

536 See 42 U.S.C. §§ 2000d to 2000d-7 (1994).

537 See Social Security Amendments Act of 1972, Pub. L. No.

92-603, § 2991, 86 Stat. 1329, 1463-64 (codified at 42 U.S.C.
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further steps to make organ allocation equitable

in 1984 when it passed the National Organ
Transplant Act.^^s This statute authorized crea-

tion of the Organ Procurement and Transplanta-

tion Network (OPTN), which was charged with

estabhshing a national waiting hst for organs, a

procedure for matching available organs with

registered individuals, and a system for allocat-

ing organs.539 The Secretary of HHS has prom-

\ilgated regulations governing the operations of

the OPTN, including how it must estabhsh organ

allocation policies-^^o The agency that serves as

the OPTN is a private, nonprofit organization

called the United Network for Organ Sharing

(UNOS).54i In 1986 Congress conditioned all

medicare and medicaid reimbvirsement to hospi-

tals on compUance with OPTN pohcies, effec-

tively making such compUance mandatory.542

UNOS has developed procedures for allocat-

ing organs among registered apphcants.^^^ The
organization designed a system for the allocation

of kidneys that assigns points, primarily based

on the extent to which an appHcant's kidney

matches a prospective donor's kidney .5'*'* Other

factors are the medical likelihood of the appli-

§ 426 (1994)). See also Dooley and Gaston, "Government in

Kidney Transplantation," p. 718.

B38 Pub. L. No. 98-507, 98 Stat. 2339 (codified as amended in

scattered sections of 42 U.S.C.).

639 See 42 U.S.C. § 274 (1994). The statute also directed the

establishment of "organ procurement organizations," (OPOs)

which are also members of the OPTN. Id.. 42 U.S.C. § 273

(a) (1994). These organizations receive HHS funds to coordi-

nate organ procurement and allocation in localized geo-

graphic areas. Id. As recipients of HHS funds, OPOs are also

obligated by the nondiscrimination provisions of title VI.

540 See 63 Fed. Reg. 16296, 16332 (1998) (to be codified at 42

C.F.R. pt. 121). The regulation was developed by the Health

Resources and Services Administration (HRSA) with assis-

tance firom other agencies, including OCR staff. Perez letter,

June 3, 1999, enclosure, "Commission on Civil Rights Evalua-

tion ofHHS OCR Headquarters Follow-up Questions," p. 3.

6*1 The statute mandates that the organization be a private

nonprofit entity. 42 U.S.C. § 274(b)(l)(A)(1994). See also

Dooley and Gaston, "Government in Kidney Transplanta-

tion," p. 709; Ayres et al., "Access to Kidney Transplanta-

tion," p. 813.

642 See the Sixth Omnibus Budget Reconciliation Act

(SOBRA), Pub. L. No. 99-509, § 9318 (a), 100 Stat. 2009-10

(1986) (codified at 42 U.S.C. § 1320b-8 (1994)).

643 See generally UNOS Policies.

544 See generally ibid.; Dooley and Gaston, "Government in

Kidney Transplantation," p. 703, n. 4; Ayres et al., "Access

to Kidney Transplantation," p. 818.

cant finding a matching kidney in the future, the

length of time on the waiting hst, and age.^"*^

Although the UNOS system attempts to allocate

kidneys eqviitably based on medical probability

of nonrejection,546 the system has inadvertently

curtailed blacks' access to kidneys. One of the

main forces behind this effect is a UNOS poHcy
that rehes heavily on antigen matching in the

appHcant screening process. ^'^'^

In determining the degree of a match, the

unit of measure is the antigen, a protein on the

surface of tissues that allows the immune sys-

tem to identify foreign tissues.^^ Without im-

muno-suppression drug therapy, the immune
system wiU attack tissue that it recognizes as

foreign.549 Thus, if a transplanted kidney or

other organ contains antigens that the immune
system perceives as foreign, the organ has a

greater chance of being rejected. If, however, all

antigens on the donor's organ match those on
the recipient's, the organ has the greatest prob-

abiUty of being accepted by the recipient's

body.550 Generally, a transplant applicant for

whom all antigens match, then, represents the

best probabihty of nonrejection, and is called a

"zero-antigen mismatched patient/'^si

To reduce the possibiUty of rejection, UNOS
poUcy requires that the antigens of each donated

kidney be compared with those of all applicant

kidneys nationwide.^52 One of two basic ap-

proaches to allocation is used depending on
whether a donated kidney exhibits a zero-

antigen mismatch with any of the applicants'

645 See UNOS Policies, No. 3.5.9; Ayres et al., "Access to

Kidney Transplantation," p. 819 and n. 61.

546 The point system awards the most points for patients

with zero-antigen mismatches, and for patients who exhibit

a small likelihood of matching future donor kidneys, as

compared with the length of time on the waiting list and
age. UNOS Policies, No. 3.5.9.

547 See Dooley and Gaston, "Government in Kidney Trans-

plantation," pp. 704-05; Ayres et al., "Access to Kidney
Transplantation," pp. 808-09.

648 Dooley and Gaston, "Government in Kidney Transplanta-

tion," p. 703, n. 4; Ayres et al., "Access to Kidney Transplan-

tation," p. 808, n. 9; p. 815.

649 Ayres et al., "Access to Kidney Transplantation," p. 808,

n. 9.

650 Ibid., pp. 815-16. Generally, there are six antigens on
each kidney. Ibid.

561 See UNOS Policies, No. 3.5.2.1, defining "zero antigen

mismatch."

552 See UNOS PoUcies, No. 3.5.2.2.
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kidneys. If a zero-antigen mismatched patient

exists, that patient must receive the kidney, re-

gardless of where that patient lives.^^^ jf there is

more than one zero-antigen mismatched patient,

UNOS poUcy directs the relevant health profes-

sionals to award the kidney based on a complex

set of criteria that includes the geographic loca-

tion of each of the appUcants, the likelihood of

each appHcant obtaining a matching kidney in

the future, each apphcant's time spent on the

waiting Ust, and other genetic factors.554 When
the donor kidney cannot be matched according to

the zero-antigen mismatch standard, the point

system is used to find the best "partial antigen

match."555 For example, a patient whose kidney

had two antigens that matched the potential do-

nor kidney wovdd receive more points, holding

other factors constant, than a patient whose
kidney held only one matching antigen.

The UNOS poUcies that govern the allocation

of kidneys based on matching antigens affect

black appUcants disproportionately. Most do-

nated kidneys originate from white donors, and
those kidneys tend to have different antigens

than kidneys that belong to blacks.^^^ The great-

est impact on blacks occurs where partial

matching is necessary because these cases hap-

pen more frequently. In 1993 two commentators

estimated that, under the then-proposed zero-

antigen mismatch test,557 only 25 percent of ca-

daveric donations would be paired with appU-

cant kidneys as zero-antigen mismatches.^ss if

those projections were correct, approximately 75

percent of today's donated kidneys must be par-

tially matched.

Using Title VI to Effect Equal Access

If UNOS poUcies cause blacks to receive kid-

neys (or other organs) at disproportionately low

553 UNOS PoUcies, No. 3.5.2.3.1.

554 Ibid.

555 UNOS Policies, No. 3.5.5. A partial antigen match evalu-

ates the number of antigens that match between the donor

kidney and a patient that is not a zero-antigen mismatched
patient. See Dooley and Gaston, "Government in Kidney

Transplantation," p. 720.

556 Ayres et al., "Access to Kidney Transplantation," p. 823.

557 UNOS was considering migrating from the "six-antigen

match" test to the zero-antigen mismatch test in 1993. See

Dooley and Gaston, "Government in Kidney Transplanta-

tion," p. 817.

558 Ayres et al., "Access to Kidney Transplantation," p. 817.

rates, these poUcies violate title VI.^59 UNOS is a

private entity that receives Federal program
funds through its contract with HHS, and so are

the organ procvirement organizations that coor-

dinate kidney transplants at the local level.^^"

Thus, UNOS, as a recipient under title VI, is

prohibited from implementing poUcies that dis-

parately affect minorities without a legitimate

medical justification.^si Hence, applying OCR's
own legitimate objective test (identified in a

1981 poUcy memorandum) the antigen-matching

poUcy, which prevents a disproportionate num-
ber of black patients from obtaining kidneys,

must be necessary to further a legitimate objec-

tive of the recipient.5^2 One objective of the

UNOS poUcies is to ensure that organs (here,

kidneys) are distributed fairly and effectively, a

legitimate objective.^^^ Yet whether the antigen-

matching poUcy is necessary to further this ob-

jective is less obvious.5^^ Research has shown
that zero-antigen mismatches increase the

chance of a body's kidney acceptance by 10 per-

cent;565 thus, the process for full antigen match-

ing might potentially pass OCR's legitimate ob-

jective test.

By contrast, however, the necessity of the

partial antigen-matching process is ciurrently

under debate.^66 According to some commenta-

559 Ibid., pp. 853-60.

5G0 See 42 U.S.C. §§ 273(a), 274(a)-(b) (1994).

561 For a discussion of this test, and other standards used to

assess a recipient's justification for its discriminatory poli-

cies or practices, see "Defining Prohibited Discriminatory

Practices," above. See also Chavkin letter, p. 2. See also

Ayres et al., "Access to Kidney Transplantation," pp. 856-57.

562 Ibid.

563 See 42 U.S.C. § 273(b)(1)(E) (1994).

56'» In fact, the change in UNOS Policies 3.5.6.1 and 3.5.6.2

between 1994 and 1995 illustrates UNOS' acknowledgment
of the disparities in kidney allocation between blacks and
whites. Compare UNOS Policies 3.5.6.1 and 3.5.6.2 (1994)

with UNOS Policies 3.5.6.1 and 3.5.6.2 (1995) (reducing the

number of points afforded perfect antigen matches from 10

to 7, and increasing the number of points afforded for length

of time on the waiting list).

565 s. Takemoto, E. Carnahan, and P.I. Terasaki, "A Report

of 504 Six Antigen-Matched Transplants," Transplantation

Proc, vol. 23 (1991), p. 1318. See also Ayres et al., "Access to

Kidney Transplantation," p. 829, n. 112.

566 Compare Ayres et al., "Access to Kidney Transplanta-

tion," pp. 830-33 (citing several studies of black transplant

recipients as evidence that partial antigen matching does

not benefit blacks) (citations omitted) with Cohen and
Michelsen, "The Efficiency/Equity Puzzle," pp. 154-55 and
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tors, partial antigen matching has not been

shown to substantially increase transplant suc-

cess.^' Moreover, there appear to be less dis-

criminatory alternative means for distributing

organs fairly and effectively. For example, com-

mentators in opposition to partial antigen

matching cite immuno-suppression drug therapy

as a proven-effective treatment, even for kidneys

that exhibit only a partial antigen match.^^s

These commentators assert that when drugs

such as cyclosporine are used, partial antigen

matching becomes unnecessary.569 In view of the

assertions of these commentators, it appears

that partial antigen matching creates a dispa-

rate impact on blacks that is not necessary to

further the legitimate objective of distributing

kidneys fairly and effectively.

OCR's Role as Title VI Enforcer In Organ Transplantation

As the agency charged with ensuring that re-

cipients of HHS funds comply with the title VI
nondiscrimination mandate, OCR has responsi-

biUty to vigorously enforce title VI with regard to

UNOS, just as it must with all other recipi-

ents.570 OCR must review the pohcies and proce-

dures of UNOS for potential discriminatory ef-

fects, and conduct technical assistance to pre-

vent and resolve violations. In the case of UNOS,
a limited-scope compUance review wovdd be svif-

ficient to find a potential violation, because, ac-

cording to some commentators, data already ex-

ist suggesting the potential disparate effects of

UNOS allocation poUcies.^^i OCR should consvdt

with outside medical experts to determine

whether the disparate effects are medically justi-

fied. In order to eliminate the adverse effects,

nn. 84-89 (citing four studies as support for the medical

benefits of partial antigen matching) (citations omitted).

567 Asrres et al., "Access to Kidney Transplantation," pp. 830-

33.

568 Ibid., pp. 833-35.

569 Ibid., pp. 856-57.

5™ See U.S. Attorney General Janet Reno, U.S. Department
of Justice, memorandum for Heads of Departments and
Agencies that Provide Federal Financial Assistance, July 14,

1994 (re: use of the disparate impact standard in adminis-

trative regulations under title VI of the Civil Rights Act of

1964) (urging vigorous enforcement by agencies with title VI

responsibility).

571 See A5rres et al., "Access to Kidney Transplantation," pp.

830-33 (discussing the scientific data that suggest partial

antigen matching does not significantly increase chances for

nonrejection.)

OCR should provide technical assistance to

UNOS in the form of assisting that agency in

reevaluating the point system for kidney alloca-

tion, as weU as procedures in place for the allo-

cation of other organs. Medical experts, poHcy
analysts, and advocacy groups should be invited

to join in the entire investigative process. The
agency should also develop a policy gviidance for

UNOS, organ procurement organizations

(OPOs), and transplant centers so that they are

aware of the nondiscrimination mandate in the

acceptance of appHcants for organ transplanta-

tion. Such gviidance should make clear that race

should not be a factor in sviitability evaluations,

other than to the extent it is relevant for medical

pvirposes.

Minority Recruitment to Medical Sctiools

"Increasing the proportion of racial and ethnic

minorities in medicine and dentistry has been

shown to be an effective way to improve health

care for the underserved. "^''^

OCR has not addressed in policy guidance

medical school admissions pohcies and their im-

pHcations for achieving equal access to quaHty

health care for minorities. As of Jvdy 1999, OCR
had not developed any guidance on nondiscrimi-

nation in this context. A potentially effective ve-

hicle for addressing this issue is OCR's title VI
regulatory guidance permitting affirmative ac-

tion pohcies to remedy past discrimination and
to "overcome the effects of conditions which re-

sulted in limiting participation by persons of a

particular race, color or national origin."^'^

572 Nebraska OfBce of Minority Health, Nebraska Depart-

ment of Health, "The Ck)lor of Health: A Vision for Change,

1996 Nebraska Minority Health Conference Report, Oct. 15-

16, 1996, p. 27 (hereafter cited as NE Dept. of Health, "The

Color of Health").

573 45 C.F.R. § 80.3(b)(6)(i)-(ii) (1998). The Commission's

definition of "affirmative action" has been pubUshed most

recently in a July 1995 briefing paper. It states:

Affirmative action is a contemporary term that encompasses

any measure, beyond simple termination of a discriminatory

practice, that permits the consideration of race, national

origin, sex, or disability, along with other criteria, and which

is adopted to provide opportunities to a class of qualified

individuals who have either historically or actually been

denied those opportunities and/or prevent the recurrence of

discrimination in the future.

USCCR, Office of General Counsel, "Briefing Paper for the

U.S. Commission on Civil Rights Legislative, Executive, and
Judicial Development of Affirmative Action," July 1995. See
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The use of affirmative action policies has

been significantly curtailed by the Federal courts

during the 1990s.5'^ Although the Supreme
Court has sanctioned the use of race-conscious

measures to ehminate discrimination.^'s in the

last decade the Federal courts have created an
ever-narrower ambit of permissible affirmative

action poHcies while displaying an ever-

increasing hostihty to their continued pres-

ence.576 The persistent yet baffling denial of the

social, economic, and historical reaUties depriv-

ing ovir medical profession of minority physicians

is reflected in these recent interpretations of the

law. It appears, based on recent Supreme Court

decisions, that almost all efforts to meet the

need for minority professionals to gain access to

the many fields traditionally closed to them, par-

ticularly law, medicine, and business, are im-

permissible under the Constitution. It seems
that almost all efforts by Federal, State, and lo-

cal governments to meet this need cannot, to use

the legal jargon of the Court, meet its "strict

scrutiny" standard.

For example, in Adarand Constructors, Inc. v.

Peria,^'''^ the Court tested the constitutionality of

a Department of Transportation contracting

program requiring that "not less than 5 percent

of the total value of all prime contract and sub-

contract awards for each fiscal year" would go to

businesses operated by members of "socially and

also USCCR, Statement on Affirmative Action, clearinghouse

pub. 54 (October 1977); USCCR, Affirmative Action in the

1980s: Dismantling the Process ofDiscrimination, November
1981.

^''* See, e.g., Adarand Constructors, Inc. v. Pena, 515 U.S.

200, 115 S. Ct. 2097, 132 L. Ed. 2d 158 (1995); City of Rich-

mond V. J.A. Croson Co., 488 U.S. 469 (1989).

6^6 See, e.g.. United States v. Fordice, 505 U.S. 717, 120 L.

Ed. 2d 575, 112 S. Ct. 2727 (1992); United States v. Para-

dise, 480 U.S. 149, 167 (1987); Swann v. Charlotte-

Mecklenberg Board of Education, 402 U.S. 1, 15-16 (1971);

McDaniel v. Barresi, 402 U.S. 39 (1971); Green v. County
School Board ofNew Kent County, 391 U.S. 430, 438 (1968).

676 See, e.g., Adarand, 515 U.S. 200 (1995); Croson, 488 U.S.

469 (1989). In Croson, the Supreme Court invalidated a

program that required prime contractors who were awarded
city construction contracts to subcontract 30 percent of their

contracts to minority-owned business. 488 U.S. at 477-86.

The Court held that State and local government afSrmative

action policies are tested against the court's most stringent

standard, "strict scrutiny." Six years later in Adarand, the

court extended the "strict scrutiny" to include Federal action

as well. 515 U.S. 200, 227).

5" 515 U.S. 200, 115 S. Ct. 2097, 132 L. Ed. 2d 158 (1995).

economically disadvantaged" groups, where the

term "socially and economically" required a pre-

sumption of including blacks, Hispanics, Native

Americans, Asian Americans, Pacific Islanders,

and "other minorities or any other individual

found to be disadvantaged by the [Small Busi-

ness] Administration pursuant to section 8(a) of

the SmaU Business Act."578 The importance of

Adarand was the Supreme Covirt's holding that

aU racial classifications, whether part of a Fed-

eral, State, or local government plan, must be

scrutinized under a "strict scrutiny^' standard.^'s

Appl5dng this standard, government action of

any kind is only constitutionally permissible if

the government can show that it had a

"compelling" reason for the plan and that the

plan was "narrowly tailored" to meet that objec-

tive.580 This is the Covirt's most searching form of

scrutiny, and government action subjected to it

will have great difficulty siirviving a constitu-

tional challenge. Moreover, the Court has indi-

cated that the goal of redressing societal dis-

crimination is not a svifficiently "compelling" in-

terest to undertake a race-conscious remedial

plan.581

678 515 U.S. at 205 (citing the Small Business Act, 15 U.S.C.

§ 637(d)(C)(3) (1994)). This provision of the Small Business

Act states "the contractor shall presume that socially and
economically disadvantaged individuals include Black

Americans, Hispanic Americans, Native Americans, Asian
Pacific Americans, and other minorities, or any other indi-

vidual found to be disadvantaged by the [Small Business]

Administration pursuant to section 8(a) of the Small Busi-

ness Act." Id.

679 515 U.S. at 227 (stating: "[W]e hold today that all racial

classifications, imposed by whatever federal, state, or local

governmental actor, must be analyzed by a reviewing court

under strict scrutiny. In other words, such classifications are

constitutional only if they are narrowly tailored measures
that further compelling governmental interests."). The
Court vacated the Tenth Circuit's decision and remanded
the case for review of the DOT program under the "strict

scrutiny" standard. 515 U.S. at 239. See 16 F.3d 1537, 1547

(10th Cir. 1994) for the tenth circuit's decision upholding the

constitutionality of the DOT program's use of subcontractor

compensation clauses.

680515 U.S. 200, 235-237. See also City of Richmond v. J.A.

Croson Co., 488 U.S. 469, 493-494 (1989) (applying the

strict scrutiny standard to minority set-aside plans); Wygant
V. Jackson Bd. of Educ, 476 U.S. 267, 277-78, 90 L. Ed. 2d

260, 106 S. Ct. 1842 (1986) (plurality opinion) (applying the

strict scrutiny standard in the education context).

681 488 U.S. 469, 498-501 (stating that "an amorphous claim

that there has been past discrimination in a particular in-

dustry cannot justify the use of an unyielding racial quota."

Id. at 499.)
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Nonetheless, even in Adarand, a case whose
name has become synonymous with anti-

affirmative action sentiment, the Court left the

door open for some kinds of affirmative action

plans. The Court acknowledged:

[W]e wish to dispel the notion that strict scrutiny is

"strict in theory, but fatal in fact." . . . The unhappy
persistence of both the practice and the hngering ef-

fects of racial discrimination against minority groups

in this country is an unfortunate reahty, and govern-

ment is not disqualified firom acting in response to it

.... When race-based action is necessary to further a

compelhng interest, such action is within constitu-

tional constraints if it satisfies the "narrow tailoring"

test this Court has set out in previous cases.^^^

Moreover, regardless of the perspectives pre-

sented in certain judicial interpretations of a

particular time period and political bent, there is

a moral imperative of a more permanent nature,

an obligation, to ensure equaUty of opportunity

in education for the economically underprivi-

leged, many of whom happen to be members of

racial/ethnic minority groups. As one educator

has observed: "We cannot have excellent univer-

sities if they do not mirror the diversity in our

society."583 There can be no diversity in the

medical profession until we as a Nation fully

recognize what our "compelhng interests" truly

are.

OCR has an important role to play in efforts

to ensvire more minority physicians in the fu-

ture. It is especially important for OCR to de-

velop some form of poUcy guidance for medical

schools to address this issue. Of all programs

assisted by HHS funds, mediceil schools are cer-

tainly one of the most crucial from a civil rights

perspective.

Role of Minority Physicians in Providing Equal Access to

Quality Care

Ensuring nondiscrimination in medical school

admissions and medical studies can play a major

role in expanding equal access for minority

medical students and, ultimately, for health care

services to minorities. Data presented by nu-

merous government reports, private commenta-
tors, and researchers demonstrate the success of

diversity programs at universities and graduate

and professional schools.^^'* These reports should

provide the basis for an introductory section of

an OCR policy guidance on medical school ad-

missions. This discussion should set forth as

much data and commentary as possible on the

need for title VI compUance among medical

schools by illustrating that racial/ethnic dispari-

ties continue in the medical professions, and the

negative effect these disparities have on minori-

ties' access to quahty health care.

Just a few examples of the data and com-
mentary addressing minority access to medical

practice illustrate the importance of ensuring

that medical schools do not discriminate on the

basis of race, color, or national origin. For in-

stance, HHS data have shown that minority

physicians are more likely than their white

counterparts to serve minority patients; black

physicians are five times more likely than their

white counterparts to treat black patients; and
Hispanic physicians are 2.5 times more likely to

treat Hispanic patients than are other doctors.^^s

Similarly, a review of hteratiire addressing

barriers faced by minorities and women in

gaining access to and performing successfully in

medical school reveals significant concerns

among commentators. For example, one editori-

ahst writing in a letter to the Journal of Ameri-

can Medical Women's Association noted:

[T]he rationale for a racially diverse physician work-

force is robust, going beyond equity to include the now
well-documented disproportionate role that minority

physicians play in serving poor and minority patients;

582 515 U.S. at 237 (citations omitted).

5*3 L. Lee Knefelkamp, professor, University of Michigan,

made during a pubUc lecture in Ann Arbor, Feb. 9, 1998.

584 See HHS, Health Resources and Services Administration,

Health Care Rx: Access for All, the President's Initiative on
Race, 1998 (hereafter cited as HRSA, Health Care Rx); Mir-

iam Komaromy et al, "The Role of Black and Hispanic Phy-

sicians in Providing Health Care for Underserved Popula-

tions," New England Journal of Medicine, vol. 334 (May 16,

1996), pp. 1305-10; Herbert W. Nickens, "The Rationale for

Minority-Targeted Programs in Medicine in the 1990s,"

Journal of the American Medical Association, vol. 267, no.

17 (May 6, 1992), p. 2390; Eliseo J. Perez-Stable, Anna Na-
poles-Springer, and Jose M. Miramontes, "The Effects of

Ethnicity and Language on Medical Outcomes of Patients

with Hypertension or Diabetes," Medical Care, vol. 35, no.

12 (1997), p. 1212; Donald L. Libby, Zijun Zhou, and David
Kindig, "Will Minority Physician Supply Meet U.S. Needs?
Projections for Reaching Racial Parity of Physicians to

Population," Health Affairs, July-August 1997. See also

USCCR, The Health Care Challenge, vol. I, chap. 2, for a full

discussion on minority health care professionals.

585 HRSA, Health Care Rx. p. 12.
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and the necessity of diversity among students and
faculty to produce physicians who can deliver cultur-

ally competent health care to our increasingly diverse

populations.^^^

Fvirther, the Nebraska Office of Minority

Health has reported that minority physicians

often practice in racially/ethnically underserved

areas and are more likely to practice primary

care than white doctors, thus the "[a]vailability

of racial/ethnic minority providers tends to

eUminate some of the language and cviltural bar-

riers that limit access to care."^^''

The American Association of Medical Colleges

has stated that reljdng only on grade point aver-

ages and test scores in medical school admis-

sions decisions, ignores "patients' demand for

physicians who can help them stay healthy and
effectively and systematically treat them when
they are Ol/'^ss The association continued:

Affirmative action combined with other educational

enrichment programs are vital to increase the na-

tion's small but important supply of minority physi-

cians. Loss of these programs would resxilt in even

more Americans without access to key health care

services, needless individual suffering, and a wors-

ening health status for the nation .... The medical

profession cannot let attacks on af&rmative action

lessen its commitment to serving all segments of soci-

ety. This nation urgently needs more physicians who
are ready and willing to serve the inner cities and
rviral townships, as well as physicians who under-

stand the unique challenges of providing care in

medically underserved communities.^^^

The University of Michigan, recently brought

together a team of leading scholars to show that

there is a compeUing need for racial, ethnic, and
cultural diversity in higher education. According

to the vmiversity, its empirical analysis showing
the benefits of this kind of diversity indicates

that "patterns of racial segregation and separa-

tion historically rooted in our national life can be

broken down by diversity experiences in higher

586 Kim Fielder, M.S., University of California, Berkeley-

San Francisco, letter to the Editor, Journal of the American

Medical Women's Association, vol. 51, no. 4 (August/October

1996), p. 171.

587 NE Dept. of Health. "The Color of Health," p. 27.

588 American Association of Medical Colleges, "AfBrmative

Action in Medicine," p. 2 (July 1996) (hereafter AAMC,
"Affirmative Action in Medicine").

589 AAMC, "Affirmative Action in Medicine," p. 4.

education."53° The university's findings suggest

that higher education programs seeking such

diversity may be breaking down barriers to inte-

gration, nondiscrimination, and equahty of op-

portunity in all facets of hfe experience, includ-

ing access to health care.

Recognizing the vital role minority physicians

play in the delivery of health services to eco-

nomically disadvantaged and minority popula-

tions, many medical schools are attempting to

increase the enroUment of minority medical stu-

dents. Many of the institutional initiatives are

innovative and effective, and at the same time

are relatively simple in design and implementa-

tion, which make them excellent models to be

repUcated by other programs.

Two of the areas that require reassessment, if

the attempts at increased inclusion of minority

students are to be successful, are the availabihty

of financial assistance and recruitment and ad-

missions procedures. It is important to note the

distinction between initiatives vindertaken to

increase minority representation in medical

schools and other diversity programs. These pro-

grams do not guarantee admission based on mi-

nority status, but rather seek to increase the

number of minority appHcants, thereby increas-

ing the pool of available minority students and
at the same time maintaining the admission

standards for all students.

In regard to increasing minority enrollment

in medical schools, one university medical center

noted:

The goal of greatly increased enrollment of underrep-

resented minorities in medical school in America to-

day is a moral, social, and corporate imperative call-

ing for bold and demanding efforts which, to use an
analog from the practice of medicine itself, might
justly be described as "heroic."

Reduced to its simplest components, the problem

presents as the accelerating growth of a major seg-

ment of our society that has steadily outpaced the

development of resources to meet its most basic

health needs. Identified as a high priority of the Asso-

ciation of American Medical Colleges (AAMC) a gen-

eration ago, the problem appeared at first to be re-

sponding to early energetic efforts to bring minority

physicians and populations into better balance. The

590 The University of Michigan, The Compelling Need for

Diversity, accessed at <http.7/www.umich.edu/~newsinfo/

Admission/Expert/toc.html>.
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worsening condition of an expanding low-income

population in the 1980s, however, together with a loss

of momentum in medical recruitment efforts due to

competing forces in our society, has lent added ur-

gency to the need to reverse the impact of these

trends.^^^

Rush University in Chicago has implemented
several student diversity initiatives targeting a

broad range of areas in which recruitment ef-

forts are crucial. In the early 1990s, the medical

and nxirsing colleges at Rush estabHshed a task

force in each college that produced a series of

recommendations.592 Many of the recommenda-
tions required Httle additional funding, but

rather rehed on modification of existing pro-

grams. Among the positive results have been a

significant improvement in minority student re-

crviitment, retention, and graduation, and the

creation of a position for minority affairs in each

college. Rush completed these programs with

little assistance from Federal funds, relying

mainly on institutional resources and foundation

funding. As of March 1999, in the medical col-

lege, 10.5 percent of the 487 students were from

underrepresented minority groups, 23.6 percent

were Asian American, and 46 percent were
women.593

Active recruitment of minority students into

medical careers not only requires an ample pool

of minority apphcants, but also requires that

minority students be given opportunities to pur-

sue these careers early in their education. In an
attempt to influence students at a young age, the

Rush-Presbyterian-St. Luke's Medical Center

has developed a program in conjunction with

several private organizations called the Science

and Math Excellence (SAME) Network, which is

designed to improve the math and science skills

of students in the Chicago school system, par-

ticularly in inner-city commxmities.594 Tactics of

the SAME Network include the building of sci-

ence labs in schools that had none and a mobile

science lab (a transformed Rush bloodmobile)

that travels to area elementary schools giving

students hands-on experience. In collaboration

with Chicago pubHc schools. Rush also provides

40 high school students who show an interest in

math and science a year-rovind internship oppor-

tunity at the medical center.^^s

In an attempt to recrviit students at the jun-

ior and senior levels of college. Rush also spon-

sors a total immersion Summer Prep Program in

which minority students participate in a com-
prehensive 8-week course of activities aimed at

making them better apphcants to medical

school.596 The program focuses on self-

motivation, study skills, an introduction to medi-

cal school subjects, and preparation for the

MCAT and the medical school apphcation and
interview process.^^'^

Native Americans are the most severely un-

derrepresented minority group in medical pro-

fessions.s^^ To address this concern, the Univer-

sity of Utah School of Medicine has estabhshed

the Utah Indian Nations Science Outreach Pro-

gram in an effort to develop interest in science

among elementary, jvinior high, and high school

students in schools on or near Indian reserva-

tions in the State.^^^ Staff, faculty, and medical

students give presentations on scientific topics

that parallel the schools' curricula and apply

scientific principles to aspects of medicine. Stu-

dents engage in hands-on activities and are en-

coviraged to interact with presenters.^"

The Women's Health Program and several

other departments in the University of Michigan

Health System participate in mentoring and ex-

periential learning opportunities for minority

591 Rush-Presbyterian-St. Luke's Medical Center/Rush Uni-

versity, Rush Equal Access to Careers in Health, The Report of

the Rush Task Force on the Recruitment of Minority Medical

Students, adopted June 26, 1991, p. 1 (hereafter cited as Rush
University, Equal Access to Careers in Health).

692 Leo M. Henikoff, president of Rush-Presbyterian-St.

Luke's Medical Center, Rush University and the Rush Sys-

tem for Health, Chicago, IL, letter to Frederick D. Isler,

assistant staff director for Civil Rights Evaluation, USCCR,
M£ir. 19, 1999 (re: information for health care project), en-

closure, p. 4 (hereafter cited as Henikoff letter).

593 Ibid., letter, p. 4.

59< Ibid., enclosure, "The Science and Math ExceUence Net-

work."

595 Ibid.

596 Rush University, Equal Access to Careers in Health, p. 20.

597 Ibid.

598 See USCCR, The Health Care Challenge, vol. I, chap. 2.

599 Jesse M. Soriano, director of Health Sciences, Office of

Ethnic Minority Affairs, University of Utah, letter to

Mireille Zieseniss, USCCR, May 19, 1999 (re: information

for health care project), attachment 5, p. 1 (hereafter cited

as Soriano letter).

s<'<' Soriano letter, attachment 5, p. 1.
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high school and college students. The School of

Pubhc Health sponsors a summer enrichment

program for minority students who are inter-

ested in careers in health and medical fields.

Each student participant works with an as-

signed department as a staff member for the en-

tire summer and participates in other career de-

velopment and graduate school preparatory

courses.®"^

The Office of the Dean at the University of

Missouri School of Medicine has also initiated

activities to increase the nvmaber of minority

medical students, including the appointment of

an assistant dean with the responsibility for mi-

nority affairs. The university operates the Mis-

souri High School Sxmimer Program and a uni-

versity-level companion program called the

Premedical Sciences Enrichment Program. The
purpose of these programs is to bring students

from underrepresented minority groups who are

interested in medicine as a career to campus for

a 6-week residential program that includes

preparation for the MCAT, work with a faculty

mentor on a research project, and cHnical expe-

rience with a role model physician.^^^

At the Yale School of Medicine diversity ef-

forts have been the focus of the Office of Mul-

ticvdtural Affairs. One program, cosponsored by

the National Heart, Lung and Blood Institute,

the Biomedical Summer Research Training and
Enrichment Program (BioSTEP), allows stu-

dents to engage in biomedical research in a fac-

ility lab for 10 weeks gaining practical experi-

ences with research techniques. Yale also hosts

the Minority Medical Education Program (in

conjunction with the AAMC's Project 3000 by

2000) that helps 100 premed students from aU
over the country by improving their learning

skills, preparing them for the MCAT, and intro-

ducing them to the rigors of medical school cvir-

ricvda.^°3

60' Gilbert S. Omenn, executive vice president for Medical

Affairs and CEO, University of Michigan Health System,

Ann Arbor, MI, letter to Frederick D. Isler, assistant staff

director for civil rights evaluation, USCCR, Mar. 15, 1999

(re: information for health care project), p. 3.

602 William A. Altemeier, associate dean for Medical Educa-

tion, University of Missouri School of Medicine, Columbia,

MO, letter to Mireille Zieseniss, USCCR, Apr. 1, 1999 (re:

information for health care project), attachment G.

^o^ Ruth Katz, associate dean for Administration, Yale Uni-

versity School of Medicine, New Haven, CT, letter to Fre-

derick D. Isler, assistant staff director for Civil Rights

At Boston Medical Center (affihated with

Boston University), minority recruitment efforts

extend to residency programs. Boston Medical

Center began a minority recruitment program in

1980. This is a 1-month subsidized elective pro-

gram for fourth year medical students from

medical schools around the country that seeks to

recruit these students following graduation. Of
the 14 to 15 minority students who attend the

program each month, 4 or 5 remain at Boston

Medical Center for their residencies.^^^

The Wake Forest University School of Medi-

cine offers a post-baccalaureate development
program to facihtate the entrance of minority

and disadvantaged students into medical school.

Students entering the 12-month program must
already have completed a bachelor's degree. Af-

ter successful completion of the program (for

which tuition is waived) the students are auto-

matically offered admission to the School of

Medicine as first year medical students.^^^ jji

this program not only are students given the op-

portunity to prepare for medical school, but are

given the financial assistance to do so.

To recruit minority medical students and ad-

dress the needs of rural underserved communi-
ties, Texas A&M University Health Science Cen-

ter has developed the Partnership for Primary
Care Program (PPC). The PPC is an early accep-

tance program that accepts students in the top

10 percent of their high school class who have an
interest in medicine and who are interested in

working in rural areas or with underserved

populations. The students themselves must come
from rviral communities. (In 1998 the pilot year

for the project, nine students were admitted to

the program—three whites, three Hispanics, and
three Asian Americans).^"^ The students are ac-

cepted as undergraduates and can later attend

medical school without taking the MCAT, as

Evaluation, USCCR, Mar. 17, 1999 (re: information for

health care project), p. 2. See USCCR, The Health Care

Challenge, vol. I for a discussion of Project 3000 by 2000.

fio^ Boston Medical Center, Catalog of Diversity Programs,

November 1998.

6<>5 Gary Eckenroth, university compliance officer. Wake
Forest University, Winston-Salem, NC, letter to Mireille

Zieseniss, USCCR, Mar. 15, 1999 (re: information for health

care project), enclosure, p. 2.

606 Valerie T. Beugen, staff attorney, Texas A&M Univer-

sity System, Office of General Counsel, College Station, TX,

letter to Mireille Zieseniss, USCCR, Feb. 26, 1999 (re: in-

formation for health care project), p. 2.
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long as they have performed satisfactorily in

their undergraduate studies. The purpose of the

program is to allow students to enter medical

school based on factors other than a standard-

ized test, on which historically minority students

have not fared as well as whites.6°' During the

medical students' third year of studies, they are

required to spend up to 9 months in rural areas

focusing on cUnical applications.^"^

The task force at Rush also found that mi-

nority students are more favorably disposed to-

ward those medical schools that show early and

frequent interest and from which they receive

earlier acceptances and offers of financial assis-

tance.6°^ The task force recommended an En-

dowed Scholars Program to provide scholarships

in the health science programs, and a Revolving

Student Loan Fvmd that will offer low-interest

rates and an extended repayment plan to begin 4

years after graduation, when most students have

completed their residencies. Several other medi-

cal schools have estabUshed similar financial aid

programs.^^°

Once minority students have been recruited,

retention presents an additional challenge. After

students are accepted to Rush Medical College,

they are given the opportunity to participate in a

4-week program before beginning the academic

year, which is designed to introduce them to the

medical school, identify any deficiencies individ-

ual students may have, and begin improve-

ments. In 1988 a program was created as a vol-

607 Ibid., p. 3.

608 Ibid.

609 Rush University, Equal Access to Careers in Health, p. 10.

610 The Medical College of Georgia is another one of many
medical schools that offers scholarships to women and minor-

ity medical students. Francis J. Tedesco, president, Medical

College of Georgia, Augusta, GA, letter to Mireille Zieseniss,

USCCR, Mar. 12, 1999 (re: information for health care proj-

ect), p. 2. At Duke University full tuition scholarships are

available each year to underrepresented minority students.

Vicki Y. Saito, assistant vice chancellor for Health Affairs,

Duke University Medical Center, Durham, NC, letter to

Mireille Zieseniss, USCCR, Apr., 1, 1999 (re: information for

health care project), attachment, 'The Dean's Tuition Scholar-

ships." The Northeastern Ohio University CoUege of Medicine

also offers scholarships aimed at increasing student diversity;

these programs are based in the school's Office of Minority

Affiairs and Affirmative Action. Kenneth B. Durgans, assistant

to the president for Minority Affeirs and Affirmative Action,

letter to Frederick D. Isler, assistant staff director for Civil

Rights Evaluation, USCCR, Feb. 26, 1999 (re: information for

health care project), enclosed brochure.

unteer project of minority faculty members. It

pairs each participating fac\alty physician with

one student of the same ethnic group and gen-

der, if possible.611 These faculty members serve

as an additional source of support for minority

medical students.

These are just a few of the many examples of

diversity initiatives aimed at increasing minority

student interest in medical professions. Access to

educational opportunities in the sciences, finan-

cial assistance, and early introduction into the

field of medicine all play a vital role in the re-

cruitment of underrepresented minority medical

students. Schools of medicine have an obhgation

to increase the enrollment of minorities in order

to diversify research agendas, improve patient

care, and eventually reduce disparities in health

status among minority groups. Unfortunately,

some of the programs described above may be in

peril due to the Federal courts' recent attack on
affirmative action policies.

Evaluating Civil Rights Compliance in Admissions Policies

As the discussion above indicates, medical

schools use a variety of creative poUcies to help

ensure minority access to medical study. How-
ever, just as there is an academic perspective on
how or whether affirmative action poUcies

should be implemented there is a legal perspec-

tive as well. Exposure to affirmative action poU-

cies from a legal standpoint is necessary for a

complete understanding of the issues. However,

judges, including the cvirrent Supreme Court

justices, do not necessarily possess expertise in

developing diversity programs. The parameters

they have drawn around affirmative action poU-

cies are, in many ways, arbitrary and reflect a

particular point of view rather than a neutral

principle that incorporates social and historical

contexts instead of den5dng their relevance in

the making of law.

Any comprehensive OCR guidance on stan-

dards for evaluating title VI compUance can be

informed by cases addressing the constitutional-

ity of affirmative action programs under the

equal protection clause of the 14th amend-
ment.612 As one HHS civil rights attorney has

6H Rush University, Equal Access to Careers in Health, p. 17.

612 See Regents of the University of California v. Bakke, 438

U.S. 265 (1978). Four justices in Bakke found that "title VI

prohibits only those uses of racial criteria that would violate

the Fourteenth Amendment if employed by a State or its

121



stated, OCR is bound by the Constitution and
would adopt constitutional standards in ad-

dressing any case involving vestiges of past dis-

crimination.613 por example, with regard to a

medical school where vestiges of past discrimi-

nation have been found to exist, OCR wovdd
draw its gxiidance from constitutional stan-

dards.614

In particular, OCR would draw guidance

from equal protection standards.^^^ Because

OCR is bound by constitutional standards, it is

important for OCR to provide guidance to medi-

cal schools on how it evaluates whether a school

has been discriminating and how it determines

whether an affirmative action plan meets consti-

tutional standards. Therefore, OCR's gmdance
should address cases that may help to shape the

standards OCR will apply in evaluating title VI
comphance in the medical school admissions

context. For example, OCR should address the

standards for evaluating the constitutionaUty of

affirmative action programs estabHshed in a re-

cent court case, Texas v. Hopwood, in which a

three judge panel of the fifth circuit found a law

school's admissions poUcies impermissible under

the equal protection clause.^^^

Hopwood illustrates weU the current hostihty

of the Federal judiciary toward affirmative ac-

tion poUcies in the professional school context

and its implications for OCR poHcy development

with respect to medical school admissions pro-

grams. In Hopwood, a case brought by individu-

als claiming race discrimination resulting from

agencies." Id. at 328 (opinion of Brennan, White, Marshall,

and Blackmun, J.J., concurring in the judgment in part and
dissenting in part). See also 59 Fed. Reg. 8,756 (1994). U.S.

Department of Education guidelines on minority recruit-

ment under the "affirmative action" provisions of the title VI

regulations state: 'The Supreme Ck)urt has made clear that

title VI prohibits intentional classifications based on race or

national origin for the purpose of affirmative action to the

same extent and under the same standards as the Equal

Protection Clause of the Fourteenth Amendment. Thus, the

Department's interpretation of the general language of the

title VI regulations concerning permissible affirmative ac-

tion is based on case law under both title VI and the Four-

teenth Amendment." Id. at 8758-59.

613 George Lyon, associate general counsel, HHS, Office of

General Counsel, Civil Rights Division, telephone interview.

Mar. 30, 1999, p. 1 (hereafter cited as Lyon interview).

614 Ibid., p. 1.

615 Ibid.

616 78 F.3d 932 (5th Cir. 1996), cert, denied, 116 S. Ct. 2581

(1996).

an affirmative action pohcy, the fifth circuit held

that the poUcy was unconstitutional.^" The
Hopwood covtrt dismissed entirely the pluraUty

opinion in Regents of the University of California

V. Bakke,^^^ a seminal Supreme Coiort case on
affirmative action. In Bakke, five justices agreed

that although a quota system violated the equal

protection clause by discriminating on the basis

of race, the University of California at Davis

Medical School covdd not be enjoined from pur-

suing future admissions poHcies based on af-

firmative action principles.^^^

In Bakke, Supreme Court Justice PoweU, who
voted with the pluraUty, wrote a separate opin-

ion in which he stated that diversity is a suffi-

cient justification for limited racial classifica-

tion.^20 In particular, he stated, "The attainment

of a diverse student body . . . clearly is a consti-

tutionally permissible goal for an institution of

higher education.''^^! jjg argued that diversity of

minorities' viewpoints furthered "academic free-

dom," an interest under the Constitution. While
acknowledging that "academic freedom" does not

appear as a constitutional right, he argued that

it had "long . . . been viewed as a special concern

of the 1st Amendment."^22

The Hopwood court rejected Justice Powell's

opinion in Bakke, observing that his view on cul-

tural diversity as a compelling interest had not

represented the view of the majority of the

Court.^23 Applying a "strict scrutiny" analysis

requiring the race-based classification at issue to

"serve a compelling government interest" and to

be "narrowly tailored to the achievement of that

goal,"^24 the Hopwood court refused to hold that

student body diversity is a compeUing state in-

terest, stating that no Supreme Court case since

617 78 F.3d at 940.

618 438 U.S. 265 (1978).

619 438 U.S. at 307, 320 (plurality opinion).

620 7d. at 311-16.

621 Mat 311-12.

622 Id. at 312.

623 78 F.3d at 944.

624 78 F.3d at 940 (citing Adarand (!k)nstructors. Inc. v. Pena,

515 U.S. 200, 235, 115 S. Ct. 2097, 2111, 2117 (1995)) The
Supreme Ck)urt has stated that strict scrutiny is the proper

standard to apply in determining the constitutionaUty of

affirmative action programs, regardless of whether they are

Federal, State, or local government programs. Adarand
Constructors, Inc. v. Pena, 515 U.S. at 227, 115 S. Ct. 2097,

2113 (1995).
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Bakke has accepted diversity as such under a

strict scrutiny analysis.^25 Nonetheless, the Su-

preme Court has not expressly held that diver-

sity is not a compelling interest, and as one fifth

circuit judge wrote in special conciorrence to

Hopwood, "If Bakke is to be declared dead, the

Supreme Court . . . should make that pro-

nouncement."^26

Even more disheartening is the Hopwood
court's significant narrowing of the ambit of the

term "past discrimination" in a fashion that one

commentator has referred to as straining "the

bounds of reason and prevailing precedent."^^?

According to the court in Hopwood, the only per-

suasive evidence of past discrimination would be

a record of official racial discrimination by the

law school itself.^28 Therefore, the only remedial

racial classifications that could be justified

would be those used to redress present harm
resulting from past discriminatory practices by

the law school itself, rather than other "units"

within the Texas pubhc school system.629

Having decided that only evidence of dis-

crimination within the law school itself would

suffice, the covirt rejected the plaintiffs use of

the underrepresentation of minorities in the law

school's student body as evidence of present ef-

fects of past discrimination.^30 The court reUed

on a Supreme Covirt decision, City of Richmond
V. JA.. Croson Co,^^^ in which the Covirt deter-

mined that the proper scope for evaluating the

effects of past discrimination was not the entire

construction industry but rather hmited to the

Richmond construction industry.^^a

However, analogizing to the higher education

context, it seems that the proper scope might not

be limited to just the law school itself but might

just as logically include other educational insti-

tutions, such as the State's pubhc primary and
secondary schools. As one commentator noted.

"By applying the Court's reasoning in govern-

ment employment contract situations to the facts

in Hopwood, the Fift;h Circuit ignored charac-

teristics unique to the educational context."^^^

For example, the district court in Hopwood^^'*

identified the relationship between the State's

higher education system and the elementary and
secondary systems as playing a role in the per-

petuation of past discrimination. The court ob-

served, "The State's institutions of higher educa-

tion are inextricably linked to the primary and
secondary schools in the system.^^s The ef-

fects of the State's past de jure segregation in

the educational system are reflected in the low

enrollment of minorities in professional schools,

including the law school."636

The district court also reasoned that the de-

nial of opportunities for higher education to a

generation of minority parents bears a clear

causal connection to the diminished educational

attainment of the present generation.^^? The va-

lidity of the district coiort's observation is borne

out in statements made by the Association of

American Medical Colleges and other organiza-

tions famOiar with trends in medical school ma-
triculation. For example, a former president of

the AAMC stated:

We cannot produce underrepresented minority medi-

cal applicants. We cannot produce underrepresented

minority medical students if there is an insufficient

number who are applying to our schools, graduating

from college, or even finishing high school with suffi-

cient skills to enable them to siuTvive a premedical

course of study. . . . The magnitude of the increases in

minority medical students that are needed can only

result from substantial growth in the size and en-

hancement in the quahty of the appUcant pool. This

will not be accomphshed without programmatic em-
phasis during the high school and early undergradu-

ate college years.^^

e25 78 F.3d at 944.

626 78 F.3d at 963 (Wiener, J., specially concurring).

627 Theresa M. Goldsmith, "Note: Hopwood v. Texas: The
Fifth Circuit Further Limits Affirmative Action Educational

Opportunities," University of Maryland Law Review, vol. 56

(1997), pp. 273, 286.

628 78 F.3d at 954.

629 78 F.3d at 953-54.

631 488 U.S. 469 (1989).

632 488 U.S. at 500 (1989).

633 Goldsmith, "Note: Hopwood v. Texas," p. 287.

634 Hopwood V. Texas, 861 F. Supp. 551, 561-62 (W.D. Tex.

1994), rev'd and remanded in part, and appeal dismissed in

part, 78 F.3d 932 (5th Cir. 1996), cert, denied, 116 S. Ct.

2581 (1996).

635 861 F. Supp. at 571.

636 861 F. Supp. at 572.

637 861 F. Supp. at 573 (citations omitted).

638 Robert G. Petersdorf, M.D., president, Association of

American Medical Colleges, "Not A Choice, An ObUgation,"

Presented at the plenary session of the 102nd meeting of the
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Unfortunately, and perhaps most troubling of

all, the fifth circuit refused to recognize a causal

relationship between the law school's race-based

admissions program and present harm caused by

past discriminatory practices by the Texas pubUc
school system.639 jn finding no causal relation-

ship, the Hopwood court reUed in part on Croson

in which the Supreme Court explained, "Like the

claim that discrimination in primary and secon-

dary schools justifies a rigid racial preference in

medical school admission, an amorphous claim

that there has been past discrimination in a par-

ticular industry cannot justify the use of an un-

yielding racial quota."®^" Similarly, in Bakke, a

pluraUty of the Supreme Covirt affirmed the

California Supreme Court's holding that the

admissions poHcy of the University of California

at Davis Medical School was invalid under the

14th amendment.641 The Court observed that

"[b]oth courts below characterized [the admis-

sions poUcy] as a 'quota' system."642 However,

the terms "affirmative action" and "quota sys-

tem" are in no way synonymous; nor is there any
requirement in OCR's title VI regulations for

recipients to rely on quota systems in developing

affirmative action policies.^'*^ j^ seems the most
pressing issue with respect to affirmative action

is clarifying what the terms mean.
Reacting to the fifth circuit's decision in

Hopwood, the Association of American Medical

Colleges stated:

This legal action . . . threatens to turn back the clock

on some of the most important civil rights advances

made in this country over the last 25 years. If these

efforts to eUminate affirmative action poHcies remain
unchallenged, the AAMC projects that minority en-

rollment in our nation's medical school classes (with

the exception of Asian Americans) would revert to

levels characteristic of pre-Civil Rights eras.^'*^

Association of American Medical Colleges, Washington, DC,
Nov. 10, 1991.

639 78 F.3d at 955.

640 488 U.S. at 499.

641 438 U.S. 265, 320.

642 Id. at 287.

643 See 45 C.F.R. § 80.3(b)(6)(iHii) (1998). See generally 45

C.F.R. § 80 (1998).

644 AAMC, "Affirmative Action in Medicine," p. 1.

OCR's Title VI Affirmative Action Regulatory Provisions

In hght of judicial decisions severely curtail-

ing the use of "affirmative action" pohcies in

State-rvin professional school admissions pro-

grams, illustrated by the Hopwood case, OCR
must provide detailed guidance targeted to

medical school programs receiving HHS funds.

As of July 1999, OCR's efforts to implement title

VI's affirmative action mandate consist of two
brief, rather vague regvdatory provisions identi-

fying affirmative action as a means of ensuring

title VI compUance.

The first provision states that "[i]n adminis-

tering a program regarding which the recipient

has previously discriminated against persons on
the ground of race, color, or national origin, the

recipient must take affirmative action to over-

come the effects of prior discrimination/'^^s The
second provision states that even in the absence

of such prior discrimination, recipients "may
take affirmative action to overcome the effects of

conditions which resulted in Hmiting participa-

tion by persons of a particular race, color or na-

tional origin."6'*6 Since only schools that have

previously engaged in discrimination are re-

quired to develop affirmative action poUcies,

many recipient medical schools are under no ob-

ligation under the regulation to take such af-

firmative action. Any steps they choose to take to

ensure minority participation in their programs
are purely voluntary.^^?

These regulatory provisions are perfunctory.

Moreover, OCR has no guidance for HHS-
assisted medical schools, which are subject to

constitutional scrutiny. Without clearer, more
detailed, comprehensive guidance targeted spe-

645 45 C.F.R. § 80.3(b)(6)(i) (1998).

646 45 C.F.R. § 80.3(b)(6)(ii) (1998) (emphasis added).

647 However, the OCR regulations contain an explanatory

regulation for this second provision. They state:

Even though an applicant or recipient has never used dis-

criminatory poUcies, the services and benefits of the pro-

gram or activity it administers may not in fact be equally

available to some racial or nationality groups. In such cir-

cumstances, an applicant or recipient may properly give

special consideration to race, color, or national origin to

make the benefits of its program more widely available to

such groups, not then being adequately served. For example,

where a university is not adequately serving members of a

particular racial or nationality group, it may establish spe-

cial recruitment policies to make its program better known
and more readily available to such group, and take other

steps to provide that group with more adequate service. Id. §

80.5(j) (1998).
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cifically toward medical school recipients, both

State-run and private, OCR is not fuliilhng its

responsibihties to clarify the requirements of the

nondiscrimination provisions in the title VI stat-

ute and its regulations. As one commentator has

noted:

[FJederal law requires HHS to supplement the gen-

eral title VI regulations with more specific gmdeHnes
for each program to which it extends assistance. . . .

These guidelines are intended to provide the specific-

ity lacking in the general title VI regulations—to give

examples of prohibited practices in the context of par-

ticular programs, to outline required and suggested

remedial action, and to provide data collection re-

quirements. . .
.648

Currently, OCR's title VI regulatory provi-

sions identifying affirmative action as a means
of "administering a program regarding which the

recipient has previously discriminated" and
"overcoming the effects of conditions which re-

sulted in limited participation" do not provide

sufficient clarity on the meaning of these terms.

In particular, they do not offer any guidance on
the standards OCR wiU use to evaluate medical

schools' admissions poUcies, both those that have

affirmative action based poHcies and those that

do not. OCR should clarify its meaning for cer-

tain key terminologies in its "affirmative action"

regulations under title VI. In particular, OCR
must define clearly, within the parameters set

by case precedent, the term "affirmative action"

itself, as weU as "past discrimination," and
"limiting participation."

The Bakke case informs potential OCR
guidelines for privately run medical schools re-

ceiving Federal funding because Bakke is the

only case in which the Supreme Court has men-
tioned the two affirmative action provisions in

the title VI regulations. In Bakke, fovir Justices

observed:

[I]t is most significant that the Department of Health,

Education, and Welfare (HEW), which provides much
of the federal assistance to institutions of higher edu-

cation, has adopted regulations requiring affirmative

measures designed to enable racial minorities which
have been previously discriminated against by a fed-

erally funded institution or program to overcome the

effects of such actions and authorizing the voluntary

undertaking of affirmative-action programs by feder-

ally funded institutions that have not been guilty of

prior discrimination in order to overcome the effects

of conditions which have adversely affected the degree

of participation by persons of a particular race.^^e

These Justices reinforced their endorsement
of the regulations in stating:

It woiUd be difficult to explain fi"om the language of

title VI, however, much less from its legislative his-

tory, why the statute compels race-conscious remedies

where a recipient institution has engaged in past dis-

crimination but prohibits such remedial action where
racial minorities, as a result of the effects of past dis-

crimination imposed by entities other than the recipi-

ent, are excluded from the benefits of federally funded

programs. . . . This interpretation of title VI is fuUy

consistent with the statute's emphasis upon voluntary

remedial action and reflects the views of an agency

responsible for achieving its objectives.^^"

Because the protections of the title VI statute

are co-extensive with that of the equal protection

clause, ^5^ private medical schools receiving Fed-

eral funds would potentially be subjected to

strict scrutiny equal protection analysis under

the title VI regvdations.^52 jf ^he Court were to

review the legitimacy of an affirmative action

program under the title VI statute or OCR's title

VI regulations, equal protection jurisprudence

would inform its analysis.^^^ As it evaluated the

affirmative action poHcies of private schools, the

Court probably wovdd consider how agencies

have interpreted the issue by studying poUcy

648 Watson, "Health Care in the Inner City," pp. 1670-71.

649 438 U.S. at 343 (opinion of Brennan, White, Marshall,

and Blackmun, J.J., concurring in the judgment in part and
dissenting in part).

eso 438 U.S. at 344-45 (opinion of Brennan, White, Marshall,

and Blackmun, J.J., concurring in the judgment in part and
dissenting in part).

651 See 438 U.S. at 352-53 (opinion of Brennan, White, Mar-
shall, and Blackmun, J.J., concurring in the judgment in

part and dissenting in part).

652 See Nondiscrimination in Federally Assisted Programs:

Title VI of the Civil Rights Act of 1964, 59 Fed. Reg. 8756,

8758-59 (1994) (stating that "the Supreme Court has made
clear that Title VI prohibits intentional classifications based

on race or national origin for the purpose of affirmative ac-

tion to the same extent and under the same standards as

the Equal Protection Clause of the Fourteenth Amendment,"
and not distinguishing between State-run and private col-

leges in its appUcation of title VI affirmative action pohcies).

653 The Supreme Court has held that affirmative action ef-

forts under title VI are permissible only to the extent allow-

able under the equal protection clause. Bakke, 438 U.S. 265,

287 (1978).
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gviidance documents. Unfortunately, however,

OCR has never issued any policy guidance on

affirmative action programs in medical schools,

failing to avail itself of the opportunity to influ-

ence the Covirt in this important area.

Therefore, in developing guidance, OCR
shoiold address several factors relating to af-

firmative action programs conducted by medical

schools. These include the narrow ambit carved

out by the Covirt in Adarand for conducting af-

firmative action programs, the constitutionaUty

of the second of OCR's two affirmative action

provisions in its title VI regulations in the con-

text of State-run institutions, and the reach of

the regidations for private medical schools re-

ceiving Federal funding. It appears that almost

any affirmative action plan \indertaken by a

State-run medical school without sufficient evi-

dence of a past history of discrimination by that

school wovild be invahdated imder the Constitu-

tion. Therefore, in the context of State-rxm insti-

tutions, the constitutionaUty of the second of

OCR's two affirmative action provisions in its

title VI regulations probably would be called into

question if subjected to a judicial interpreta-

tion.^5'* However, the outcome of a case involving

a private school's use of affirmative action is less

clear.

The Federal Government already has devel-

oped guidance that should assist poUcy prepara-

tion by OCR on the title VI affirmative action

provisions in the medical school admissions con-

text. For example, in 1994 the Department of

Education (DOEd) issued poUcy guidance, pub-

lished in the Federal Register, addressing the

appUcability of the title VI statute's and regula-

tions' nondiscrimination requirement to student

financial aid that is awarded, at least in part, on

the basis of race or national origin.^^^ Although

this gviidance will probably need revisions in the

wake of the Adarand decision, it provides a good

example of the kinds of issues OCR should ad-

dress, perhaps in tandem with DOEd's Office for

Civil Rights. The DOEd guidance specifically

stated:

The permissibility of awarding student financial aid

based, in whole or in part, on a student's race or na-

tional origin involves an interpretation of the [title VI

854 Lyon interview, p. 2.

655 59 Fed. Reg. 8,756 (1994).

regulatory] provisions concerning affirmative action

. . . Thus, the Department's interpretation of the gen-

eral language of the title VI regulations concerning

permissible affirmative action is based on case law
under both title VI and the Foiirteenth Amend-
ment.^56

This point is key for any future policy guid-

ance OCR will develop to address medical school

admissions. OCR must address these issues in

developing gviidance filling in the details for

these regulatory provisions. OCR's guidance

should identify criteria for determining whether
a program is permissible for State-run and pri-

vate recipients. This guidance should include

illustrative examples of the most effective ways
of developing these kinds of programs. For ex-

ample, with regard to the second provision,

which merely states that a school that has not

discriminated can undertake affirmative action,

a hypothetical case can illustrate the need for

further guidance for medical school recipients on
these provisions. OCR could use an example
such as: OCR has entered into a settlement

agreement with a private medical school that

has never intentionally discriminated but which
has admissions poUcies that are creating a dis-

parate impact on minority apphcants. OCR and
the medical school resolve the compHance issue

with a negotiated settlement in which the school

agrees to vmdertake an affirmative action plan.

A white male appUcant refused admission be-

cause of this program potentially could sue un-

der the nondiscrimination provision of title VI.

Implementing Title VI Affimriative Action Requirements

A review of Hterature and case law address-

ing efforts to increase minorities among students

admitted to professional school suggests two
broad themes: first, the need for OCR to estab-

Hsh clear guidelines on affirmative action plans

and to address more fully through poUcy and
enforcement activities the issue of minority ad-

missions to medical schools, second is the need

for HHS OCR to work with DOEd/OCR, with

which it shares enforcement authority for title

VI, to ensure that minority students in elemen-

tary and secondary schools are provided with the

tools necessary for them to compete successfully

with their nonminority peers at the coUege and
professional school levels. Together, the two

656 Id. at 8,758-59.
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agencies can work on developing new directions

in their efforts to reach this goal, perhaps col-

laborating on guidelines for medical school ad-

missions and the use of affirmative action poU-

cies in such programs.

The need for gmdehnes addressing title VI

compUance in this context is well demonstrated

in research studies and other commentary re-

lating to medical school admission poHcies. A
review of the work of commentators and re-

searchers reveals that barriers to ensuring non-

discrimination in medical school admissions re-

main major concerns across a broad spectrum of

stakeholders, including medical professionals,

health care providers, pohcymakers, and of

course the beneficiaries of HHS-funded health

care recipients' programs and activities.

OCR has an obHgation to ensure that title VI

and its regulations are fully implemented
through poUcy g\udance or guidelines published

in the Federal Register. OCR shovdd focus its

attention on medical schools, both State-run and
private, reljdng on tools such as poHcy gviidance

to ensure that medical school admissions and
study remain free of discrimination. In seeking

to ensure civil rights compUance among medical

schools that are recipients of HHS funding, OCR
must develop the kind of comprehensive, de-

tailed poUcy guidance that can provide medical

school administrations with the information they

need to ensure that they are compljdng with

nondiscrimination mandates and vmdertaking

proactive efforts to ensvire equal access to educa-

tion in medicine for racial/ethnic minorities and
women.

OCR must develop this guidance to ensvire

that medical schools are fixUy aware of their ob-

ligations under title VI, particularly the impUca-

tions of such factors as past discrimination on
maintaining title VI compHance. OCR must pro-

vide a cohesive discussion that includes a review

of the relevant case law and its impHcations for

title VI compUance. OCR might provide gmdance
on ways in which medical schools may develop

poUcies to comply with title VI and its regula-

tions.

In addition, because "affirmative action" is

such a famously ambiguous term with many dif-

ferent meanings attached to it, OCR must pro-

vide some form of gmdance defining clearly what
it means by affirmative action. Similarly OCR
should provide examples of cases where the

covirts have found particular institutions to have

engaged in prior discrimination, so that aU
medical schools will better understand the ex-

tent of their obUgations under the title VI regu-

lations. In addition, OCR must ensure that

medical school recipients are fully aware that

the title VI regulations include these provisions.

Moreover, OCR must ensvire that top adminis-

trative and other decisionmaking personnel at

these schools fuUy understand and appreciate

OCR's objectives in encouraging proactive efforts

to include minorities and women among their

student populations-^^?

OCR therefore must include in its gviidance to

medical schools a discussion on, among other

things, the kinds of affirmative action programs
that are permissible; the acceptable rationale for

conducting affirmative action based admissions

programs; the scope for evaluating the effects of

past discrimination; and the evidence required

to show past discrimination, e.g., disparities in

numbers of racial/ethnic minorities represented

in the student population. In particular, OCR
should address more current ideas for imple-

menting affirmative action programs, such as

recruiting sociaUy and economicaUy disadvan-

taged students, with race-based presumptions in

identifying disadvantaged individuals.

Hill-Burton Act: Rulemaking and
Policy Development
Overall Lack of Policy Development
HHS has provided regulations implementing

the HUl-Burton Act,^^^ and the nondiscrimina-

tion provision under the HiU-Burton Act is con-

tained in these regulations. Known as the

"community service assurance," the regulatory

provision states:

In order to comply with its community service ass\ir-

ance, a facility shall make the services provided in the

facility or portion thereof constructed, modernized, or

converted with Federal assistance under title VI or

XVI of the Act available to aU persons residing ... in

the facility's service area without discrimination on

the ground of race, color, national origin, creed, or any
other groiind xinrelated to an individual's need for the

service of the availability of the needed service in the

facility.659

657 See USCCR, The Health Care Challenge, vol. I, chap. 2.

658 42 U.S.C. § 291c(aHe) (1994).

659 42 C.F.R. § 124.603(a)(1) (1998).
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This is one of two provisions in the Hill-

Bvirton regulations containing a nondiscrimina-

tion requirement. The second provision requires

nondiscrimination against beneficiaries of gov-

ernment third-party payors.^^° There is no fur-

ther mention in the regvdations of the civil rights

component of the Hill-Burton Act. At a mini-

mum, an appendix to the regulations containing

interpretive guidance on this provision woxild be

helpful to OCR investigative staff and recipients

of Hill-Burton funds in ensuring compUance
with its mandate. Interpretive guidance could

provide the kinds of detailed analysis and exam-
ples cvirrently lacking in the regulations and
OCR pohcy guidance. A discussion addressing

the term "any other ground xuirelated" would be

particularly useful since it appears to go beyond

the scope of title VI.

OCR has not developed any poUcy giiidance

on Hill-Burton-related enforcement issues in

many years. The most recent guidance docu-

ments that OCR has provided on Hill-Burton

issues were disseminated in 1981 and 1988. For

example, in 1981 OCR disseminated a guidance

memorandum to regional staff on conducting

compUance reviews for Hill-Burton facihties to

determine whether they are in compUance with

their community service assurances obUga-

tions.661 Another memorandum, developed in

1988, offers very thorough guidance for investi-

gators on processing patient dxunping com-

plaints.662

At least one commentator has noted the

negative effect the lack of current poUcy guid-

ance has had on HHS enforcement of HiU-

Burton nondiscrimination requirements.^^^ por

example, she beUeves that the provision requir-

ing nondiscrimination against beneficiaries of

government third-party payors has never really

been used. There is no poUcy guideline, so it's

never been enforced. OCR has no famiUarity or

Gfio/d. § 124.603(c) (1998).

661 Virginia P. Apodaca, acting deputy director, Office of

Compliance and Enforcement, memorandum to regional

directors, Regions I-X, OCR, HHS, June 30, 1981 (re: a

guide to planning the Hill-Burton community services com-

pliance review) (hereafter cited as Apodaca memorandum).

662 See Audrey F. Morton, director, OCR, HHS, memoran-
dum to OCR regional managers. May 4, 1988 (re: instruc-

tions for processing cases involving patient dumping issues)

(hereafter cited as OCR Instructions—^Dumping Issues).

663 Lado interview, pp. 24-25.

expertise with it.^^^ To its credit, between 1998

and 1999, OCR developed a draft chapter dis-

cussing Hni-Biurton enforcement in the substan-

tive compUance manual on which it has begun
work.^^^

Hill-Burton Compliance in Specific Contexts

Discriminatory StaffPliysician Admissions Policies

The community services subpart of the Hill-

Burton Act proscribes discrimination against

patients in a facHity's service area on any groxrnd

Tinrelated to the need for medical service.^^^ One
of the strategies hospitals have invoked to filter

out poor and minority patients is to adopt ad-

missions poUcies that reqxiire the patient's pri-

mary care physician have staff privileges at the

faciUty.^^'^ Such staff physician admissions poU-

cies often create barriers to access for minori-

ties.^^8 The HiU-Bvirton regulations attempt to

address this specific practice in the subpart.^^^

Antidumping Provision

Patient "dumping" occurs when an emergency
faciUty refuses to treat a patient based on in-

abiUty to pay or other factors not related to ne-

cessity for care. This phenomenon has been as-

sociated with race discrimination because emer-

gency patients are disproportionately minority.

Section 124.603 (b) of the HiU-Burton regula-

tions prevents a faciUty from denying emergency
services to any person who resides (or, if the fa-

ciUty received title XVI funds, is employed) in

the faciUty's service area on the ground that the

person is unable to pay for services.^'^" Once the

patient has been treated, and the appropriate

medical personnel have determined that such

664 Ibid., p. 24

665 Garrison and Guerrero interview, p. 3; O'Brien and
Mackey interview, p. 5 (statement of Mackey). See

"Antidumping Provision," below.

666 42 C.F.R. §§ 124.601-607 (1998). For more discussion of

the community service provision, see "A History of Federal

Civil Rights and other Statutes Addressing Access to Health

Care," above.

667 See generally Rosenbaum, et al., "Civil Rights in a

Changing Health Care System."

668 See generally ibid.

669 42 C.F.R. § 124.603(d) (1998). See "Title VI Compliance in

Specific Contexts," above, for a discussion of this issue.

6™ Jd.; see also HHS, OCR, Substantive Compliance Manual,

draft, Jan. 25, 1999, "Hill-Burton Chapter" (hereafter cited

as OCR, Draft Hill-Burton Chapter).
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action would not put the patient at risk for sub-

stantial deterioration in medical condition, the

facility may transfer or discharge the patient.^'i

OCR Region VI has been particularly active in

addressing patient dumping issues.^''^

The Emergency Medical Treatment and Ac-

tive Labor Act (EMTALA) was passed in 1985.6^3

Pressure was then exerted on OCR to develop

comprehensive investigative procedures for the

Hill-Burton antidumping provision, to avoid du-

plication of effort in investigating dumping cases

among the Health Care Financing Administra-

tion (HCFA), the Office of the Inspector General,

and OCR.674 In 1988 OCR disseminated indepth

instructions for investigating Hill-Burton com-

plaints and comphance reviews. Since then, the

prominence of the antidvmiping provision of the

Hill-Burton Act has decreased somewhat, be-

cause most dumping complaints are filed with

HCFA under EMTALA.675 Every hospital that

participates in medicare and offers emergency

services is subject to EMTALA.e^e The Hill-

Burton antidumping provision only reaches fa-

cilities that have received Hill-Burton funds.

Nonetheless, OCR still receives and investigates

Hill-Burton complaints, and the HCFA investi-

gative procedural manual requires HCFA pro-

gram officials to notify OCR regional offices

when they receive an antidumping case.^''''

OCR's 1988 Dumping Investigation Instructions

To ensure that antidumping cases are cor-

rectly investigated, OCR issued a detailed in-

struction packet to its regional staff in 1988.^'^*

The packet provided a wealth of materials to

assist investigators. For instance, the packet in-

cluded such sections as "Guidelines for Handling

Patient Dumping Cases," a Model Investigative

G71 42 C.F.R. § 124.603(b)(2) (1998); see also OCR. Draft Hill-

Burton Chapter.

672 O'Brien and Mackey interview, p. 7.

673 See 42 U.S.C. § 1395dd(a)-(c) (1994). See also PoUack
interview.

674 See OCR Instructions—^Dumping Issues.

675 See Pollack interview, p. 6.

676 42 U.S.C. § 1395dd(e)(2) (1994).

677 See HHS, Health Care Financing Administration, Man-
ual, "Guidelines for Hospital Emergency Care," 42 C.F.R. §

489.24, A406(a) (1998) (hereafter cited as HCFA Manual,

"Guidelines for Hospital Emergency Care").

678 See OCR Instructions—Dumping Issues.

Plan, "Suggested Investigative Approaches," as

well as worksheets, forms, and model memos for

referring cases to other agencies.^79 The packet

provided a framework for processing and inves-

tigating dvimping cases from receipt of the com-

plaint to case closure. It elucidated the jurisdic-

tional issues used to determine whether OCR
may investigate complaints, as well as outlining

the elements affecting the referral of cases to

HCFA and the Office of Inspector General.^s"

The Model Investigative Plan recommends the

information to be gathered and hsts potential

sources.

Perhaps the most informative section of the

instructions is that on suggested investigative

approaches. For each type of data hsted in the

Model Investigative Plan, the Suggested Investi-

gative Approaches section provides three para-

graphs explaining the piirpose for collecting the

data and how the data are used. For example,

the Model Investigative Plan suggests that the

investigator collect ambulance logs. In Sug-

gested Investigative Approaches, two para-

graphs detail how to analyze those logs. The sec-

tion states that the logs allow identification of

patients who were transferred to other hospitals,

the personnel who authorized the transfers, and
what the reasons given for the transfer were.^^i

It explains that the information assists in identi-

fying wrongly transferred patients. The section

continues that such information is also helpful in

discovering possible patterns of discrimination

by each physician, by illness, race, income, or

other category.^82

When the hospital itself provides ambulance

services, the section instructs the investigator to

review ambvdance logs to document points of

origin, focusing on the geographic area and
whether patients are routinely deUvered to that

hospital or to other hospitals as well. If the am-
bulance service provided by the hospital deHvers

to other hospitals, the instructions ask the inves-

tigator to identify patterns of deHvery based on

point of pickup, type of medical emergency,

679 See ibid., table of contents. Some cases are referred to

HCFA or the Office of Inspector CJeneral.

680 See OCR, Instructions—Dumping Issues, "Guidelines for

Handling Patient Dumping Cases"; "Model Investigative

Plan"; "Suggested Investigative Strategies."

681 OCR, Instructions—^Dumping Issues, p. 12.

682 Ibid.
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race/ethnicity, method of payment, etc. The sec-

tion also instructs investigators to determine the

professional responsible for deciding to which
facihty patients are dehvered. Then the investi-

gator must compare these findings with other

sources documenting patient transfers for con-

sistency.^83

The comprehensiveness of the dumping in-

structions illustrates the high quaHty that OCR
can produce for high-profile issues. If other pol-

icy could be promulgated with the same depth of

thought and attention to detail, OCR regional

staff would have sound guidance in all areas of

investigation.

Draft Substantive Compliance Manual

The Hill-Burton chapter of OCR's draft sub-

stantive comphance manual includes a subchap-

ter on "Specific Hill-Bvirton Issues" that contains

an indepth treatment of the dumping issue.^^^

The subchapter includes the language of the

relevant section of the statute; a discussion out-

Hning what the statute proscribes, as well as

some significant issues involved in enforcing the

provisions; and sections focusing on the tj^jes of

information that investigators should gather for

each issue, including suggested questions and
potential data sources.

The discussion contains a general treatment

of the antidumping provision, as weU as subsec-

tions focusing on emergency services, discharge,

and transfer. The introductory section explains

what is prohibited and which faciHties are gov-

erned by the statute. It also attempts to clarify

anticipated areas of confusion. For example, the

section states that the requirement to provide

emergency services applies to "all Hill-Biirton

facilities that provide emergency services

whether or not they have an obHgation to pro-

vide free care under the uncompensated service

assurance ."^85 This reminds the reader that fa-

cilities that have already met their uncompen-
sated care obUgations are still obUgated under

the antidumping section. The discussion section

also emphasizes that "inabihty to pay" includes

patients who do not have health insurance or

who do not have enough cash for a deposit.^^e

The second section in the "Specific HiU-

Bvirton Issues" subchapter is titled "Denial of

Emergency Services to Persons Unable to

Pay ."687 jt begins with a definition of emergency
services.688 The section refers to an excerpt from
OCR's January 19, 1981, emergency services

pohcy that states "[e]mergency services are those

services which are necessary to prevent the

death or serious impairment of the health of the

individual, and which, because of the threat to

the life or health of the individual, necessitate

the use of the most accessible hospital (available

and) equipped to furnish such services."689 The
emergency services section warns that a facility

does not have to have an organized emergency
room to be covered by the law: it merely must
have the capacity to provide emergency serv-

ices.69° Moreover, all necessary services that

covdd be provided by the acute care facility are

required to be provided.^^i The section also de-

scribes the procedures for emergency-patient

intake and treatment that occur at the t5T)ical

emergency care facihty,^^^ lig^g examples of

phases in the emergency process in which viola-

tions might occur, and suggests that the ambu-
lance and hospital logs and records might con-

tain written documentation of a violation.

The emergency services section also contains

a subsection on transfers and discharges that

683 Ibid.

684 OCR, Draft Hill-Burton Chapter, pp. 10-16.

685 Ibid., p. 10.

686 Ibid.

687 Ibid.

688 Ibid., pp. 10-16.

689 Ibid., p. 10 (quoting David Chavkin, deputy director for

Program Development, memorandum to John Bjmoe, re-

gional director, Region I, OCR, HHS, Jan. 19, 1981, p. 2 (re:

emergency services under HUl-Burton)) (hereafter cited as

OCR, Emergency Services memorandum).

690 Ibid. If the facility is licensed by the State, or accredited

by JCAH to provide emergency services, it has the capacity.

691 Ibid.

692 Decisions are usually made by different professionals at

different stages. If a patient arrives by ambulance, the am-
bulance crew records the patient in their log. The patient is

then recorded in the emergency room log. A triage system is

used to prioritize the patients, to determine the order in

which patients will be treated. Respiratory or circulatory

problems receive highest priority. Once the patient is in a

treatment room, a nurse takes the patient's vital signs and
establishes the general condition. The nurse records this

information on a treatment form, and a physician is called if

necessary. The physician determines what course of treat-

ment will follow. For example, the patient may be admitted

as an inpatient, the physician may request the services of

another physician, or the patient may be transferred or dis-

charged. Ibid., p. 12.
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details which transferring and discharge proce-

dures are allowed and which are prohibited.^^3

For example, a facility may transfer or discharge

a patient who is unable to pay once that patient

has received emergency treatment.^^* However,

transfer or discharge may not be based upon
race, national origin, method of payment, or lack

of staff privileges of the patient's primary care

physician.^^5 The decision to transfer or dis-

charge must be made by the medical profes-

sional who is normally responsible for making
such decisions, and the faciUty to which the pa-

tient is transferred must be capable of providing

the needed services.^^^

The section on emergency services also sug-

gests questions for investigators to ask about

emergency services and transfer and dis-

charge.^^'' Under emergency services, investiga-

tors are encouraged to inqvdre into such subjects

as: (1) the types of emergency services the facil-

ity provides, (2) whether the medical personnel

at the facihty are aware of the antidumping law,

(3) which emergency services are available in the

emergency room and which services are avail-

able elsewhere in the faciUty, (4) whether the

facihty denies or delays care to patients that

cannot tender an advance deposit for the emer-

gency care, (5) and whether there are posted

signs that indicate that an advance deposit is

required.^^^

The suggested questions for transfer or dis-

charge are: (1) who decides to transfer or dis-

charge patients from the emergency facihty, (2)

which criteria are used to judge whether to

transfer or discharge, (3) the number of patients

transferred or discharged during the last year

and the reasons for transfer or discharge, (4) the

names of the facihties to which patients were

transferred or discharged, (5) whether the ap-

propriate medicsd personnel made the transfer

decisions, and (6) whether there were any pa-

ess Ibid., pp. 13-16.

69" Ibid., p. 13

695 Ibid.

696 Ibid. Hospitals that are accredited by JCAH must make
transfers of patients in accordance with their community-

based emergency plan, and must obtain the consent of the

patient. Ibid.

697 Ibid., pp. 14-15.

698 Ibid., p. 14.

tients subjected to substantial risk or deteriora-

tion in medical condition.^^^

Finally, the emergency services section of the

subchapter hsts possible data needs and sources

for investigators to use in antidumping cases.™o

For investigating denial of emergency services,

the section suggests: (1) collecting copies of all

emergency services pohcies and procedures

(including emergency treatment forms), pay-

ment pohcies (including advance deposit re-

quirements), emergency room logs, ambulance
logs, trip reports, transfer memoranda, and
medical staff bylaws; (2) obtaining hsts of on-call

physicians, emergency medical staff, and all con-

tracted services for the emergency room; (3) in-

terviewing emergency room doctors, admissions

staff and doctors, and community contacts; (4)

collecting minutes from emergency department

committee meetings, medical staff meetings, (5)

analyzing data from the commvinity service as-

surance report; and (6) determining the method
of payment for all individuals requesting emer-

gency services.''°i

For transfer and discharge issues, the section

recommends: (1) collecting copies of all the facil-

ity's pohcies, procedvires, and instructions on

transferring and discharging emergency serv-

ices; (2) obtaining hsts of physicians who are on-

caU to provide stabihzing treatment, and of

medical personnel responsible for deciding

whether patients are transferred or discharged;

(3) for the period in question, obtaining hsts of

transferred or discharged patients, along with

their medical records and method-of-payment

information; and (4) interviewing medical per-

sonnel responsible for transferring or discharg-

ing patients, and community contacts. ''"^

Overall, the subchapter's section on denial of

emergency services confronts the major points of

concern for the antidumping issue. It describes

the prohibitions of the antidumping section of

the Hill-Bvirton regulations, attempting to an-

ticipate and clarify potential areas of confusion.

It describes the basic process of emergency in-

take and treatment at most facihties. Finally, it

suggests lines of questioning and possible data

sources.

699 Ibid.

700 Ibid., pp. 15-16.

701 Ibid., p. 15.

702 Ibid., p. 16.
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However, like the other Hill-Burton sub-

chapters, it stops short of providing sufficient,

substantive gmdance required for a comprehen-

sive investigation. First, the subchapter lacks a

background element that illustrates the context

in which emergency services occur, and the fac-

tors that can lead to patient dumping. For ex-

ample, psycho-social elements may affect a tri-

age nurse's abUity to rank patients objectively in

the emergency queue. A nurse who has been

part of a triage unit for many years in a metro-

pohtan area may associate particvdar medical

conditions with particular races or classes, to the

extent that the nvirse's judgment of the serious-

ness of a patient's condition may be impaired.

Investigators need to be aware of this tendency

in evaluating patient referral issues.

Second, the subchapter avoids grappling with

one of the most difficult, yet crucial points of

concern: the definition of an emergency. Al-

though it refers to an earHer emergency services

poUcy memorandum^°3 and quotes the definition

provided therein, the subchapter itself does not

expand on the concept. The poHcy services

memorandum also fails to adequately expand on
the subject. The memorandum states that in de-

termining whether an emergency exists for Hill-

Burton pvirposes, the fact that a complainant

survived an emergency after being denied serv-

ices, does not decide the case.'^^^ Rather, the

memorandum asserts, the question is whether

trained medical personnel should have beUeved,

in hght of the patient's condition, that services

were necessary to prevent the death or serious

impairment of the health of the individual.''''^

The memorandum then provides specific gviid-

ance for determining whether a woman in labor

requires emergency services: "A woman giving

birth for the first time should be admitted when
her contractions are regular, progressively hard

and closer and occurring at about five minute

intervals.'"'*'^ The memorandum also provides

guidance for women who have given birth previ-

ously.''*''' Unfortunately, however, there are

many types of medical emergencies aside from

women in active labor, but the emergency serv-

ices poUcy memorandum addresses only that

scenario.

Several issues comphcate the determination

of what constitutes an emergency. For example,

managed care organizations may use a different

definition of emergency than what OCR sees as

being required under the HiU-Burton regiila-

tions. To deter patients from using the emer-
gency room for primary care, MCOs often in-

clude a strict definition of "emergency" in the

health care plan.'^o^ In a significant nvunber of

instances, MCOs have used this strict definition

to refuse to pay for emergency services by con-

tending that the medical condition was not an
"emergency.'"'"^ If the patient does not meet the

MCO's definition, payment for services are de-

nied.'^io Strict definitions such as these should

not be used by emergency personnel.

Another context that illustrates the lack of

adequate definition is one that includes a

"desensitized" triage nurse such as that de-

scribed above. If such a medical professional has

significant leeway in deciding whether a pa-

tient's symptoms are critical, the patient could

suffer discrimination based upon either race or

inabihty to pay. The generaUzed definition of

"emergency" suppUed by HHS does not confiront

this specter. Although it would be difficult to

develop a lengthy catalogue of symptoms that

would constitute an emergency, there may still

be approaches for implementing clearer stan-

dards. If an emergency medical manual were
selected as the standard, this would supply more
specific benchmarks for investigators to use in

their work. Expert physicians from the PubUc
Health Service could serve as medical interpret-

ers for the investigators.

Third, the recommended questions and data

sovirces are a good starting point, but are basic

and superficial. Certainly, if an investigator

703 5ee note 706 and accompanying text.

704 OCR, Emergency Services memorandum, p. 2.

705 Ibid.

706 Ibid.

707 Ibid.

708 Ryan L. Everhart, comment, "New York Managed Care

Legislation: A Substantive Response to Ck)rporate Medicine

or a Token Gesture to Ease Consumer Concerns?" Buffalo

Law Review, vol. 46 (spring 1998), p. 531 (citing Vicki A.

Baldassano, MCOs, Emergency Room Doctors at Odds over

Coverage of Urgent Care," Health Law Reporter (BNA), vol.

4 (Oct. 12, 1995), p. 1546).

709 Ibid, (citing Christopher J. Young, comment,
"Emergency! Says Who? Analysis of the Legal Issues Con-

cerning Managed Care and Emergency Medical Services,"

Journal of Contemporary Health Law and Policy, vol. 13

(1997) pp. 553-54).

710 Ibid.
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were able to answer correctly and confidently

the suggested questions, the investigation would
have been adequate. However, the subchapter

gives no guidance on how to derive the an-

swers. ''^i For instance, in cases of patients whose
symptoms are ambiguous, the effect of race or

inabihty to pay on a medical professional's

judgment may be more apparent. In such cases,

pair comparisons would be helpful. In a pair

comparison, the investigator would check into

the treatment records of the particular triage

nurse or doctor to see whether patients with

similar symptoms were denied treatment. The
suggested data soiirces should include PubUc
Health Service physicians. An objective opinion

would be critical in a paired comparison test.

Finally, the subchapter fails to integrate the

substantive legal and evidentiary components of

a case. For instance, although the subchapter

recommends basic questions and suggests what
forms of evidence to gather, it leaves up to inves-

tigators how to analyze the information that is

collected. It fails to explain how the evidence

relates to each issue of patient dumping. Hypo-
thetical examples that demonstrate how to use

the evidence would be helpful for investigators.

The antidumping instructions dated

May 1988,^^2 ^y contrast, reach much further in

explaining to the investigator the purpose of

gathering specific information as weU as how to

utiUze it in the investigation. In view of the

lengthy poHcy guidance that already exists, a

shorter guidance document, such as the sub-

chapter described above, may be of httle com-

parative value. However, given the reduction in

prominence of the antidumping caseload after

EMTALA, the decreased amount of guidance

may not have a substantial deleterious impact.

Title IX: Rulemaking and Policy
Development

OCR's title IX regulations prohibit discrimi-

nation on the basis of sex in admission to institu-

tions of vocational education, professional educa-

tion, graduate higher education, and pubUc in-

stitutions of undergraduate higher education

(except for those that are traditionally single-sex

institutions). '^^
3 The title IX regulations have not

been updated since they were issued originally

by HEW in 1975. As with its title VI regulations,

OCR's title IX regulations are essentially the

same title IX regulations issued by DOEd.'^'*

OCR, therefore, has not adapted its title IX
regulations to the health care context. Conse-

quently, nothing in the regxdations or interpre-

tive gviidance contained in appendices to the

regulations is specific or uniquely relevant to

recipients providing medical and other forms of

health care related educational services.

The title IX regulations give several specific

examples as to what constitutes prohibited dis-

crimination in admissions. These include:

• Giving preference to one student over an-

other on the basis of sex (including admit-

ting students based on separate ranked Hsts

by sex).

• Placing numerical restrictions on the num-
ber of students of either sex who can be ad-

mitted.

• Using tests or other criteria for admission

that have an "adverse effect" on the basis of

sex, unless such test or criteria are shown to

predict educational success and other neu-

tral criteria are not available.'^i^

The title IX regulations require a certain

minimum threshold of quahty in the services,

faciUties, and resources used in that they must
be comparable to the services, facihties, and re-

sovurces provided to students of the other sex.''^^

The regulations proscribe recipients from having

admissions pohcies relating to marital or paren-

tal status that differ by sex, fi:om discriminating

in admissions based on pregnancy, from treating

pregnancy-related disabilities differently from

other temporary disabihties, and from making
preadmission inquiries about apphcants' marital

status.'i'' Finally, the regulations prohibit recipi-

ents from giving admissions preferences to ap-

phcants who have attended institutions that are

predominantly of one sex, from discriminating

'" OCR staff have stated that they may incorporate more
indepth investigative guidance before finalizing the chapter.

Perez letter, June 3, 1999, enclosure, "Commission on Civil

Rights Evaluation of HHS OCR Headquarters Follow-up

Questions," p. 1.

712 OCR, Instructions—Dumping Issues.

"3 45 C.F.R. § 86.15(c), (d), (e) (1998).

7" See 45 C.F.R. pt. 106 (1998).

715 45 C.F.R. § 86.21(b)(l)-(2) (1998).

716 Id. § 86.33.

717 Id. § 86.21(c)(lH4).

133



on the basis of sex in the recruitment of stu-

dents, and from recruiting primarily at sin-

gle-sex institutions.'^^s

The title IX regvilations also prohibit dis-

crimination on the basis of sex in education pro-

grams and related activities. '^^^ This prohibition

appUes to "any academic, extracurricvilar, re-

search, occupational training, or other education

program or activity" operated by a recipient.'^o

The regulations provide a number of specific ex-

amples of prohibited actions, and require recipi-

ents to ensure that discrimination does not occur

in programs offered, but not operated by, the

recipient. They address housing and physical

education facihties, providing that separate

housing and physical education facihties can be

provided, but that housing for both sexes should

be comparable.''2i

Based on the language of the statute, the title

IX regtdations contain a blanket prohibition

against employment discrimination based on sex

by recipients of Federal financial assistance.'22

The regidations contain specific provisions clari-

fying the prohibition as it apphes to employment
criteria, recrviitment, compensation, job classifi-

cation and structure, fringe benefits, marital and
parental status, advertising, preemployment
inqviiries, and sex as a bona fide occupational

qualification.''23

Adapting the regulations to address specific

issues directly relating to health care, such as

medical school admissions, wovdd help to ensure

that OCR's title IX comphance requirements re-

flect the mission and responsibilities unique to

HHS and its health care funding recipients, as

opposed to those shared with the many kinds of

educational funding recipients covered vmder the

Department of Education's title IX regvdations.

Updating and expanding the title IX regidations

would be particularly timely at this juncture,

because DOJ/CORS is currently working with

several other Federal agencies to develop their

first editions of title IX regidations.''^'* At a

"8/d. §§86.22, 86.23.

™ See generally 45 C.F.R. pt. 86.

720 Id. § 86.31(a).

721 Id. §§ 86.32, 86.33.

722 Id. § 86.51.

723 7d.. §§86.52-86.61.

724 See Jeanette J. Lim, director, Program Legal Component,
OCR, Department of Education, letter to Frederick D. Isler,

minimum, the development of interpretive guid-

ance to the regvilations contained in a new ap-

pendix would help OCR greatly in providing fur-

ther clarity and detail to issues that are relevant

to recipients providing medical and other forms

of health care related educational services.

OCR has not developed any pohcy gmdance
on title IX enforcement issues. Part of the reason

appears to be OCR's perception that violations of

title IX by health care funding recipients are

rare. A senior civil rights attorney in HHS' Of-

fice of General Counsel has stated that he has
seen very few title IX complaints in the 12 years

he has been with the agency.'^5 However, be-

cause OCR does not focus its comphance reviews

on title IX, it is impossible to know whether the

lack of complaints indicates that there are no
violations of the statute, or whether they simply

have gone unreported.

Given that HHS/OCR shares responsibihty

for enforcing title IX with the Department of

Education's OjBEice for Civil Rights, a memoran-
dum of vmderstanding between the two agencies

would appear useful to both agencies in ensviring

effective enforcement of title IX. No such docu-

ment currently exists in final form.726 However,

HHS/OCR is currently collaborating with

DOEd/OCR and DOJ/CORS to develop an
agreement that will address the issue of overlap

in title IX enforcement.''^'^ This project is part of

a larger, renewed effort by DOJ/CORS to coordi-

nate enforcement among the Federal agencies

that have title IX authority.'^^s Qne of the results

will be a series of delegation agreements that

will "delineate the enforcement responsibihties

of Federal agencies vinder title IX, including the

responsibihties ofHHS and DOEd."''29

assistant staff director for Civil Rights Evaluation, Jan. 26,

1999 (re: coordination of title IX enforcement between HHS
and DOEd), pp. 3-^ (hereafter cited as Lim letter); CORS
interview, p. 4 (statement of Friedlander).

725 OGC interview, p. 17.

726 Thomas E. Perez, director, OCR, HHS, letter to Freder-

ick D. Isler, assistant staff director for Civil Rights Evalua-

tion, Apr. 1, 1999 (re: coordination of title IX enforcement

between HHS and DOEd) (hereafter cited as Perez letter);

Lim letter, p. 1.

727 Perez letter, p. 1.

728 See Lim letter, pp. 3-4. See also CORS interview, p. 4

(statement of Friedlander).

729 See Perez letter, p. 1; Lim letter, pp. 3-4.
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In addition, HHS/OCR has emphasized its

commitment to effective commxmication between
HHS/OCR and DOEd/OCR. According to the di-

rector of HHS/OCR, the two offices are in regu-

lar contact over a variety of civil rights issues

that extend well beyond title IX enforcement.'^^o

However, due to the dearth of poUcy develop-

ment and enforcement activity on the part of

HHS/OCR, no outer manifestations of this coop-

erative relationship exist with regard to title IX.

Title IX Compliance in Specific Contexts

Health Care Research

There are potential health care/medical re-

lated issues that may impHcate title IX. For ex-

ample, title IX covers students in universities

that have medical schools and/or teaching hospi-

tals receiving Federal funds. '^^ A nvimber of title

IX compUance issues could arise in this context.

For example, issues relating to the practice of

using only males for medical research studies

recently has received a great deal of attention

and concern among scholars, the news media.

Congress, and HHS itself.''32 One commentator
has noted:

730 Perez letter, p. 1.

731 See 45 C.F.R. §§ 86.1, 86.31(a).

732 See Mastroianni, "HIV, Women, and Access to Clinical

Trials, p. 167 (stating that "[t]here is a growing recognition

that disease processes, the manifestations of disease, and
physiological responses to treatment sometimes may differ

in men and women. Thus, information from clinical studies

that either exclude women or include them in numbers too

small to provide meaningful information may be insufficient

to extrapolate to health conditions and disease treatment in

women." Ibid., p. 167; Rothenberg, "Gender Matters," p.

1201 (stating that "[t]he effects of exclusion from clinical

research are far reaching. All women suffer the conse-

quences of studies that include only men, or that include

women, but do not adequately analyze any gender-related

differences." Ibid., p. 1208); Fiscal Year 1999 Departments of

Labor and Health and Human Services Appropriations:

Hearings Before the Subcomm. On Labor, Health and Hu-
man Services, and Education of the Senate Comm on Ap-

propriations, 105th Ck)ng. (Apr. 1, 1998) (statement of Ruth
L. Kirschstein, deputy director. National Institute of

Health). Ms. Kirschstein spoke about HHS initiatives to

ensure that women are represented in clinical research tri-

als. She stated that "the Office of Research on Women's
Health (ORWH) . . . strives to ensure that NIH supported

research addresses health issues of concern to women, that

women are appropriately included as subjects in research

protocols and clinical trials, and that women are encouraged

to pursue careers in medical research. Working from a com-

prehensive research agenda that approaches women's health

across the Ufe span, ORWH will use its budget to stimulate,

initiate, and expand women's health research by supporting

[U]sing the categories of race and gender with an im-

plicit assumption that "white" and "male" are the

normative or standard-making categories for meas-

uring health and determining health needs . . . leaves

untouched the effects of using the white male as the

standard for determining need. For example, when
the gender question was asked, the risks for women of

doing cUnical studies on men suddenly became obvi-

ous. Aspirin, for example, had become a widely ac-

cepted prophylactic for coronary artery disease; how-

ever, because the risks and benefits were assessed in

a trial group consisting almost entirely of men, the

real risks and benefits for women remained unknown
. . . The biases used to demonstrate the need for poUcy

reform at the federal level have been many and var-

ied. Research funding, as well as research methods,

have disproportionately benefited men.733

At least one commentator has observed that

title IX might provide the basis for a claim of sex

discrimination by women excluded from clinical

trials or other health care/medical research con-

ducted at educational institutions receiving Fed-

eral funds.''34 She has suggested that "[p]otential

research participants excluded by reason of their

gender might be entitled to reHef vmder this pro-

vision, but would have to estabhsh that they are

'persons' protected from discrimination vmder

the Act and that their exclusion from research

trials constituted 'discrimination'."'^35

Observations such as these from scholarly

commentators indicate major concerns over the

presence of significant barriers to women's par-

ticipation in health care research studies. These

barriers may constitute violations of title IX

when the research is occurring in federally

funded educational institutions. Whether and
under what kinds of circvunstances the failure to

use women as subjects in such studies can

amovmt to a violation of title IX is an issue OCR
should address in a poHcy memorandum to re-

gional office directors or other form of guidance.

The Commission found that some senior re-

gional investigative staff actually were vinaware

that OCR had developed regulations under title

IX and were generally unfamihar with OCR's

research grants, RFAs, Program Announcements, and Re-

search Enhancement." Ibid.).

733 Ikemoto, "The Fuzzy Logic of Race and Gender," pp. 803-

04 (citations omitted).

734 See Bobinski, "Women and HIV," p. 22, n. 55.

735 Ibid. See also OGC interview, pp. 17-18.
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enforcement responsibilities under title IX.'^^e jn

interviews with Commission staff, these regional

staff members stated repeatedly and emphati-

cally that they were not aware of regulatory

guidance by OCR on title IX.737 This lack of

awareness about a matter as fundamental to

OCR's work as which statutes it has developed

regulations on is a strong indicator of the need

for pohcy and/or investigative guidance ad-

dressing OCR's title IX responsibihties.

Many recipients of HHS funding may also be

unaware of their responsibihties under title IX,

and many beneficiaries are probably not being

informed of their rights. Therefore, the failure of

some OCR regional staff to know that OCR has

developed regulations on title IX indicates the

need for a twofold response by OCR to address

the problem: first, OCR must implement a plan

to ensure that its entire staff is trained properly

on all of the agency's enforcement responsibili-

ties before it can expect staff to carry them out

effectively; and, second, this problem clearly in-

dicates the need for technical assistance, and
outreach and education efforts to promote com-

pUance and pubhcize the agency's title IX en-

forcement mandate.

Medical Study and Practice

The barriers women continue to face in

gaining access to medical schools and medical

practice add another dimension to the issue of

title IX comphance among health care funding

recipients, particularly medical schools and hos-

pitals. Improvement in the quaHty of health care

for female patients is one of the benefits that

may result from stronger efforts to remove bar-

riers to medical practice for women.
For example, one researcher has concluded

that women are more likely to undergo screening

with Pap smears and mammograms if they see

female rather than male physicians.^^8 a com-

mentator writing on research and women's
health reported studies that have found female

patients may be more Likely to follow through in

736 Floyd Plymouth, Delores Braun, Gloria Silas-Webster,

and Fay Dow, equal opportunity specialists, Region X, OCR,
HHS, telephone interview, Feb. 2, 1999, p. 8 (hereafter cited

as OCR Region X EOS interview).

737 OCR Region X EOS interview, p. 8.

738 Ikemoto, "The Fuzzy Logic of Race and Gender," p. 804, n.

18 (citing Nicole Lurie et al., "Preventive Care for Women,"
New England Journal ofMedicine, vol. 329 (1993), p. 478).

obtaining tests suggested by female physicians

because they are more comfortable discussing

issues of concern with female physicians; and
the longest office visits are between female phy-

sicians and female patients and the shortest are

between male physicians and female patients.'^^e

With these findings in hand, it seems logical that

OCR and other government entities should work
in partnership with medical schools and health

care faciHties to ensure that women doctors have
equal opportunity to pvirsue careers in medicine

in any field they choose. However, as one com-
mentator has noted, "Physicians who are women
or persons of color improve the availabihty and
quaHty of health care, particularly for patients

in those categories, but because of barriers to the

medical academy and profession, women and
persons of color are underrepresented among
physicians.'"^'*"

Among the most significant barriers are

medical school programs that appear to be

steering women medical students toward spe-

cialty fields associated with traditional feminine

roles such as pediatrics and obstetrics. '^i As a
result, women are clustered in specific areas of

medicine and remain poorly represented in the

field of medical research. One study has found

that women physicians were clustered in five

areas: internal medicine, pediatrics, family prac-

tice, obstetrics/gynecology and psychiatry.'''*^

This clustering phenomenon suggests limitations

on women's opportunities in practicing medicine

that are inconsistent with the objectives of title

IX's nondiscrimination mandate.

As the agency tasked with ensuring compli-

ance with title IX among HHS funding recipi-

ents, OCR's role in encouraging medical schools

to address barriers to access and participation

for women students must be a proactive one.

OCR must develop both poHcy and technical as-

sistance materials geared toward medical school

recipients. Such documents should address

strategies to ensiure that barriers for women in

medical school are removed to the greatest ex-

tent possible. These documents also should re-

739 Rothenberg, "Gender Matters," pp. 1212-13.

740 Ikemoto, "The Fuzzy Logic of Race and Gender," p. 804.

7« See USCCR, The Health Care Challenge, vol. I, chap. 2.

7''2 American Medical Association, Department of Data Sur-

vey and Planning, Physician Characteristics and Distribu-

tion in the US, 1996-97 (Chicago, IL: American Medical

Association, 1997), p. 14.
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mind medical school recipients that any such

efforts may be crucial to avoid non-compUance

with title IX's mandate.

Overall Assessment
At least one pohcy guidance on title IX in the

context of health care could be an effective

mechanism for training OCR staff and educating

funding recipients about what might constitute a

violation of title IX and how compHance can be

effected in specific circumstances. Such a poUcy

guidance might describe the legislative history of

the statute, its regvdations, and any relevant

legal cases or administrative proceedings. Such a

guidance also could contain hypothetical exam-

ples of title IX comphance issues in the health

care/medical context, perhaps addressing title IX

violations present in medical school admissions

and research programs, which would be useful to

investigative staff.

Nondiscrimination Provisions in

Block Grants: Rulemaking and Policy
Development

While the Department of Health and Himian
Services has issued general departmental regu-

lations implementing its block grant pro-

grams,^'*^ OCR has not developed any regula-

tions implementing the nondiscrimination provi-

sions. According to a 1984 report by the General

Accounting Office, this amounts to a failure to

respond to the increased responsibihty and

broader discretion imposed upon State recipients

by the block grant revolution.'''*^ In January

1986, OCR issued a Notice of Proposed Rule-

making on Block Grant Programs that was
never finahzed.'^^s OCR proposed the rule as an
addition to its title VI regulations. However, due

743 47 Fed. Reg. 29,472 (1982). These general regulations do

not specifically address the nondiscrimination provisions con-

tained in the block grant statutes. The supplementary infor-

mation section accompanying the final rule does make refer-

ence to the nondiscrimination provisions of the block grant

statutes, emphasizing that the block grant funds are subject to

the requirements of titles VI, IX, section 504, and the Age
Discrimination Act of 1973. Id. at 29,472, 29,480 (1982)

C'Special Provisions: Nondiscrimination"). The final nde was
announced 1 year after the passage of the Omnibus Recon-

ciliation Act that created the seven block grant programs.

''^* See U.S. General Accounting Office, Federal Agencies'

Block Grant Civil Rights Enforcement Efforts: Status Report,

Sept. 28, 1984, abstract, pp. iii, 22-28.

'•s 51 Fed. Reg. 2,806 (1986).

to a moratorium on rulemaking, OCR did not

issue a final rvde to codify these guidehnes.''^^

Since 1986, OCR has not attempted to issue new
regxilations providing guidehnes for block grant

programs.

The proposed rvde of 1986 would have given

guidance as to the civil rights components of

these three block grant statutes.''^'' For example,

it would have explained that the sex nondis-

crimination component proscribed discrimina-

tory effects'^'** while the rehgious nondiscrimina-

tion element only proscribed intentional dis-

crimination.''^^ Although regulations pertaining

to all HHS block grant nondiscrimination provi-

sions wovdd be advisable, definitions of the inde-

pendent sex and rehgious nondiscrimination

provisions are critical. These two provisions ex-

tend civil rights protections beyond the scope of

titles VI and IX, and to the extent they exceed

this scope, there is no existing regulatory guid-

ance.''5° Part of the reason for OCR's lack of

regtilatory guidance in this area may be the

malaise that has characterized the Federal Gov-

ernment's title VI rulemaking, a malaise that

has been noted by at least one OCR official.'^si

However, this period of inactivity may be coming

to an end.'^^

Lack of Policy Development
As with title VI, Hill-Burton, and title IX,

OCR has not focused a great deal of attention on

pohcy development relating to the nondiscrimi-

nation provisions in block grants. OCR has not

issued pohcy gviidance relating to block grant

issues since the 1980s. OCR rehes mainly on

gmdance provided in a brief 1982 document on

block grant procedvires-''^^ These procedures are

746 According to officials at DOJ/CORS, the failure to get the

regulations finalized was due to fears that the term relating

to religious nondiscrimination was legally unsound. CORS
interview, p. 2 (statement of Strojney).

''*'' See 51 Fed. Reg. 2,806 (proposed sections 92.6 and 92.7).

748 See 51 Fed. Reg. 2,806 (1986) (referring to proposed sec-

tion 92.6).

749 Id. (referring to section 92.7).

750 Religion is not covered at all, and sex discrimination is

only prohibited in the educational context.

751 See Halverson interview, p. 5.

752 See CORS interview, p. 5 (statement of Friedlander).

753 See MarceUa Hashes, director, OCR Block Grant Task

Force, memorandum to Betty Lou Dotson, director, OCR,
HHS, Sept. 22, 1982 (re: block grant procedures), p. 2. In
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based on OCR's interpretation of Federal and
State responsibilities pvirsuant to the nondis-

crimination provision in block grant programs. '^^^

OCR's Region X has developed a very brief

statement, PoHcy on Investigative Complaints

Based on Sex and Religion.'^s However, this

document is inadequate as poHcy guidance. It

provides very little information, no contextual

discussion to clarify the coverage of the nondis-

crimination provisions, and no illustrative ex-

amples of cases that have or might arise based

on these provisions. It provides two statements

as guidance for investigative staff. The first in-

forms investigative staff that a complainant

"must articulate a clear violation of the stat-

ute.'"'^^ What constitutes a violation of the stat-

ute is not deUneated, especially the criteria to

apply in assessing the presence of a violation.

The second statement in the Region X guid-

ance notes that "[t]he office will investigate only

those entities (program or activity) that receive

federal funding from block grants which forbid

discrimination based on sex or rehgion.'"^^^ Here

a more comprehensive guidance could provide

the contextual discussion referred to above. Spe-

cifically, it could address the definition, from a

compHance perspective, of the terms "program or

activity," and the different block grants pro-

grams and their recipients. In addition, it could

provide examples of cases, actual or hsrpotheti-

cal, that illustrate the kinds of compUance issues

that can arise and the appropriate standards to

apply in determining whether there has been a

violation based on sex or reHgion.

Another important issue that the guidance

briefly mentions is the interaction between title

IX, which also provides for nondiscrimination on
the basis of sex, and the block grant provision

statutes providing the same. The guidance states

that "[a]s a first step in reviewing a complaint,

the [investigative team] should determine

whether or not the office has title IX (sex dis-

crimination) jurisdiction in certain educational

programs or programs with training components

funded by the Department."''58 This is a key is-

sue and should be far more developed than it is

in this document.

The only recent gviidance disseminated to aU
OCR regional investigative staff on nondiscrimi-

nation reqviirements in block grant programs is

contained in OCR's Case Resolution Manual.
However, the manual's discussion on block grant

statutes is brief, cursory, and contains Uttle de-

tail.''^^ Like the Region X document, as guidance

for investigative staff, it has extremely limited

value.

DOJ/CORS recently issued a comprehensive

and informative memorandum providing guid-

ance on the enforcement of the nondiscrimina-

tion provisions of the block grant statutes. This

document, developed in response to the Commis-
sion's 1996 Federal title VI enforcement report

apphes to all Federal agencies having block

grant programs, not just HHS. It can potentially

provide assistance to OCR and other civil rights

offices in developing and expanding their own
civil rights enforcement programs in the block

grant area.

terms of policy guidance to the States, a letter was sent to

State Governors apprising them of their new responsibilities

under the block grant program. See Betty Lou Dotson, direc-

tor, OCR, HHS, Letter to Governor of each State, no date (re:

notification of Governors' responsibilities pursuant to the non-

discrimination provisions ofHHS block grant programs).

754 51 Fed. Reg. 2,806.

755 HHS, OCR, Region X, "Policy on Investigating Com-
plaints Based on Sex and Religion," undated.

756 Ibid., p. L
757 Ibid.

758 Ibid.

759 See chap. 4, for further discussion of the Case Resolution

Manual.
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Chapter 4

Ensuring Civil Rights Compliance: OCR's Enforcement Efforts

"Federal Agencies have a distinct responsibility

to insure that discrimination in Federal assis-

tance is abolished. Their ad hoc and often pas-

sive civil rights enforcement systems have not

been sufficiently comprehensive either to measure

or reduce inequitable distribution of Federal as-

sistance. . . . Agency policies have thus permitted

the perpetuation of more subtle forms of dis-

crimination. . .
."^

The Office for Civil Rights (OCR) of the U.S.

Department of Health and Human Services

(HHS) conducts several key civil rights enforce-

ment activities, including data collection and
analysis; preaward and postaward compUance
reviews, complaint investigations, and adminis-

trative and legal proceedings; oversight and

monitoring of State recipients; and technical as-

sistance and outreach and education activities.

Each one of these activities plays a crucial role

in OCR efforts to promote and ensure civil rights

compUance. For example, OCR must rely on data

reporting and analysis to determine the nature

and extent of civil rights violations in conducting

its compUance reviews and complaint investiga-

tions. An understanding of the uses of statistical

and other data coUected by OCR and an aware-

ness of its importance in conducting civil rights

enforcement activity is necessary to make an

informed assessment of OCR's civil rights en-

forcement efforts. In particular, the effectiveness

with which OCR uses data to conduct its compU-

ance reviews is important because it is mainly

through compUance reviews that OCR can vm-

cover, remedy, and prevent new violations of

civil rights laws.2 OCR reUes on compUance re-

1 U.S. Commission on Civil Rights (USCCR), To Know or

Not to Know: Collection and Use of Racial and Ethnic Data
in Federal Assistance Programs, February 1973, p. 1

(hereafter cited as USCCR, Collection and Use ofData).

2 See generally USCCR, Federal Title VI Enforcement to

Ensure Nondiscrimination in Federally Assisted Programs,

views to ensure that recipients of HHS financial

assistance practice nondiscrimination and re-

main in compUance with civil rights require-

ments, and to initiate enforcement actions

against recipients who refuse to comply with

civil rights requirements willingly.

^

Another key factor in OCR's efforts to enforce

civil rights laws is the agency's investigation of

complaints aUeging discrimination by recipients

of HHS funding. OCR conducts complaint proc-

essing operations to investigate aUegations of

discrimination by health care faciUties receiving

Federal assistance. These operations are essen-

tial to the productivity and effectiveness of the

agency in meeting its mandate to enforce civil

rights laws. As with its compUance review find-

ings, OCR initiates enforcement actions against

recipients who refuse to comply with civil rights

requirements willingly.

OCR's oversight and monitoring of continuing

State programs is another key element of OCR's

efforts to ensvire compUance among HHS fund-

ing recipients. In many ways, the agency's over-

sight and monitoring activities of State recipi-

ents present a synthesis of all the efforts OCR
undertakes in meeting its civil rights enforce-

ment responsibiUties. This is true in that such

oversight and monitoring activity requires data

analysis and reporting requirements, and in-

volves compUance review and complaint investi-

gation activity.

Technical assistance and outreach and educa-

tion activities are other important means that

OCR uses to help ensure that HHS recipients

are compljdng with their civil rights obUgations.

Through technical assistance and outreach and

education efforts, OCR can build vinderstanding

and awareness among recipients about the re-

June 1996, chap. 5 (hereafter cited as USCCR, Federal Title

VI Enforcement).

3 See generally ibid., chap. 5.
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sponsibilities they have under Federal civil

rights laws. Importantly, technical assistance,

outreach, and education are means for OCR to

ensure that beneficiaries of Federal funds are

fully aware of their rights under Federal laws

and can act appropriately to protect these rights.

Because each of these activities plays a key

role in helping OCR to meet its goal of rooting

out discrimination in health care facihties or or-

ganizations receiving Federal funding, the level

of quaUty OCR achieves in conducting these ac-

tivities can have a significant effect on whether

or not the agency will be effective in ensuring

nondiscrimination. An examination of each of

these individual elements shows the areas where
HHS is failing to meet its implementation and
enforcement objectives.

The U.S. Commission on Civil Rights evalu-

ated OCR's enforcement activities based on the

objectives for ensuring civil rights compHance
that OCR itself has advanced. In 1996 OCR
stated that it intended to place its "primary em-
phasis" in conducting its compUance activities on
"effective change.""* According to OCR, this

"effective change" would be based on principles

of government reinvention; case prioritization;

and creativity, which, in tvirn, wovdd enable

OCR to focus more of its resources on several

key objectives, including finding violations, se-

curing systemic compUance fi:om recipients of

HHS assistance (or other covered entities), and
taking forceful corrective actions where neces-

sary.5 Importantly, in identifying these objec-

tives OCR added "we must not close our eyes

when comphance issues are there."^ The Com-
mission agrees with OCR that these objectives

are appropriate means of ensuring compHance.

In fact, the Commission's main pvirpose in de-

scribing and evaluating OCR's implementation

and enforcement efforts is to assess the agency's

efforts in meeting its objectives. The extent to

which OCR has been "closing its eyes" to compU-
ance issues is an important focus of the Commis-
sion's review of OCR's implementation and en-

forcement activities because the Commission
seeks to assist OCR in fully reaUzing its objec-

* U.S. Department of Health and Human Services (HHS),

Office for Civil Rights (OCR), Case Resolution Manual, June
21, 1996, "Introduction" (hereafter cited as OCR, CRM).

5 Ibid., "Introduction."

6 Ibid.

tives. In particvilar, the Commission, through

observation and analysis of OCR's enforcement

planning and procedures, seeks to identify areas

where OCR currently is faiUng to provide vigor-

ous and effective civil rights enforcement.

A comparison between OCR's stated objec-

tives in its planning and procedural guidance

documents and the agency's actual performance,

as observed in OCR's statistical and narrative

reports; OCR's letters of findings, and other case

closure documents; and the statements of recipi-

ents who have been the subject of OCR com-

plaint investigations or compUance reviews, re-

veals several significant problems in OCR's civil

rights compliance and enforcement operations.

For example, as the discussion below indicates,

OCR has not implemented many of the priorities

it has identified in its enforcement planning

documents. Moreover, OCR's procedural guid-

ance to investigative staff is not detailed or thor-

ough enough to provide effective guidance to

staff. In addition, OCR's letters of finding and
statements of recipients suggest serious prob-

lems with OCR's investigative techniques such

that OCR's abiUty to uncover compUance viola-

tions through systemic compUance reviews and
complaint investigations is seriously compro-

mised.

What is more troubling is that problems iden-

tified by the Commission in its current study are

the very same problems that appear to have
plagued the agency for many years. The report

of a congressional investigation completed in

1987 highUghts the long history of weak en-

forcement efforts that has characterized HHS'
OCR since its inception in 1980. Some of the

more significant problems identified in this in-

vestigation were presented in testimony before

the House Committee on Government Opera-

tions. The report stated that "[t]estimony pro-

vided to the subcommittee noted that OCR re-

peatedly demonstrates its reluctance to process

complaints and compUance reviews with the care

and consideration for the law, the recipient and
the beneficiaries that the committee expects."'

In her statement before the committee, Sylvia

Drew Ivie, then director of the National Health

Law Program, observed that "[m]any OCR ad-

ministrative complaint decisions indicate super-

ficial investigations and demonstrate that many

7 H.R. Rep. No. 100-56, at 16 (1987).

140



times OCR fails to follow its own written stan-

dards and policies."^ Ms. Ivie also made a power-

ful statement before the committee that

resonates more than 12 years later in the Com-
mission's findings regarding OCR's current civil

rights enforcement efforts to ensure comphance
among HHS funding recipients. Ms. Ivie stated:

OCR's resolution of complaints is Ulusory since HHS
reviews accept a hospital's written policy as determi-

native of whether a complainant's allegations were
meritable rather than investigating what the hospi-

tal's actual practice was at the time in question. In

many instances, OCR accepts a physician's or a

nurse's opinion that emergency care was not needed
without independent review of the patient's assess-

ment or diagnosis. Repeatedly OCR fails to apply its

own definition of emergency services and its policies

for wrongful denial. Complaint determinations firom

different regional offices are inconsistent and confus-

ing . . . Thus it is very difficiUt to obtain reUef for

wrongful denials to necessary emergency care . . .

Where violations are cited . . . the hospital is just re-

quired to implement a "written" policy which will

"supposedly" prevent future violations. It is our un-

derstanding that OCR does not foUow through to see

whether hospitals have actually implemented the

policies mandated.^

Each of the observations Ms. Ivie made in her

statement reflects major concerns identified by
the Commission in its 1996 review of HHS op-

erations^" and in this current study.

Taken together, the 1987 congressional re-

port on OCR's operations, the Commission's

1996 report, and the Commission's current

findings indicate that OCR's numerous deficien-

cies reflect a pervasively lackadaisical approach

to conducting civil rights enforcement activities

that has become firmly entrenched over a long

period of time and has remained resistant to po-

litical and other forms of change. The Commis-
sion's assessment of OCR's civil rights enforce-

ment activities focuses on its efforts to conduct

* Id. (citing Hearings before a Subcommittee of the Commit-
tee on Government Operations, House of Representatives,

"Oversight of the Office for Civil Rights at the Department
of Health and Human Services," Aug. 6 and 7, 1986).

9 H.R. Rep. No. 100-56, at 18 (1987) (citing Hearings before

a Subcommittee of the Committee on Government Opera-

tions, House of Representatives, "Oversight of the Office for

Civil Rights at the Department of Health and Human Serv-

ices," Aug. 6 and 7, 1986) (emphasis added).

10 See generally USCCR, Federal Title VI Enforcement.

thorough data analysis and to implement an ef-

fective enforcement process, from assurances

and preaward reviews to comphance reviews,

complaint investigations, and case closures,

reached both through administrative and legal

means.

Data Analysis and Reporting
Requirements
"We cannot know the full extent of race- and eth-

nic-based harriers to care without collecting,

compiling, and publishing provider-specific in-

formation, including race- and ethnic-specific

data on enrollment, utilization, and treatment.

Truly universal access depends on the elimina-

tion of all barriers to health care. Achieving that

access depends on effective enforcement of civil

rights; and that enforcement, in turn, is depend-

ent on the existence and availability of data
about the treatment ofprotected groups."^^

Through its data collection and analysis ef-

forts, HHS/OCR can obtain statistical and other

information valuable to evaluating potential civil

rights violations. Unfortunately, OCR currently

does not have adequate access to appropriate

data. As described by an observer:

Title VI certification and compliance involves essen-

tially the completion and filing of a form. There are

no standard forms or procedures adopted by the state

agencies responsible for title VI certification. No
analysis or summary reports are routinely completed

firom these efforts. While OCR conducts its own com-

pliance reviews of facilities, budget limitations make
possible to do only a few each year in each region. Yet
even for these limited federal compliance reviews,

investigators have no data resources other than cen-

sus figures. In the age of the information superhigh-

way, investigators must often rely on hand tabidation

firom facility records.'^

The importance of appropriate data as a

means of facihtating effective civil rights en-

forcement efforts cannot be overstated. Without

adequate data, it is impossible to show dispari-

ties based on race in health care access and

" Sydney Dean Watson, "Minority Access and Health Re-

form: A Civil Right to Health Care," Journal of Law, Medi-

cine, and Ethics, vol. 22, no. 2 (summer 1994), p. 133.

12 David Barton Smith, Health Care Divided: Race and Heal-

ing a Nation (Ann Arbor, MI: The University of Michigan

Press, 1999), p. 322.
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treatment, much less the connection between

such disparities and specific practices of health

care funding recipients. One commentator has

noted that the Federal Government already col-

lects a significant amount of data about minority

participation in federally funded education and

private employment, and that similar informa-

tion about minority health care use is needed

just as much. 13 In particular, health care provid-

ers and insurers need to gather and provide

HHS/OCR with data on enrollment, utiHzation,

and treatment of racial and ethnic minorities

and women. Moreover, these recipients should

collect, compile, and pubHsh provider-specific

information. 14

OCR has a limited data collection and analy-

sis system; other than the Hill-Burton program's

Community Service Assvirance Reporting Sys-

tem, OCR does not regtilarly or systematically

collect data from its recipients.'^ During pre-

grant reviews of facilities applying for medicare

certification, OCR regional offices collect infor-

mation on the racial/ethnic composition of pro-

gram participants, but do not collect data on

their sex.* Data requests made in conjunction

with comphance reviews are limited in scope and

tailored to the issues involved in the review.

13 Ibid.

i"* Ibid. The Institute of Medicine's Committee on Monitoring

Access to Personal Health Services has recommended the

establishment of one agency that woiild be responsible for the

centrahzed collection, analysis, improvement, and dissemina-

tion of the Nation's data on access to health care. See Michael

Millman, ed., Access to Health Care in America (Washington

DC, National Academy Press, 1993), pp. 138-39. The Commis-

sion concurs with this recommendation. For further recom-

mendations regarding data collection, see chap. 4.

15 USCCR, Federal Title VI Enforcement, p. 233. See also

Steve Melov, director. Management Information and Analy-

sis Division, and Pamela Malester, deputy director, QuaUty
Assurance and Control Division, Office of Management
Planning and Evaluation, OCR, HHS, interview in Washing-

ton, DC, Nov. 20, 1998, p. 6 (statement of Melov) (hereafter

cited as OMPE interview); Caroline Chang, regional man-
ager. Region I, OCR, HHS, telephone interview, Feb. 17,

1999, p. 11 (hereafter cited as Chang interview); Marie

Chretien, regional manager. Region IV, OCR, HHS, tele-

phone interview, Feb. 9, 1999, p. 12 (hereafter cited as Chre-

tien interview); John Halverson, regional manager, Region

VII, OCR, HHS, telephone interview, Feb. 9, 1999, p. 8

(hereafter cites as Halverson interview).

16 OMPE interview, p. 7 (statement of Melov).

1'^ Chang interview, p. 11; Chretien interview, p. 12; Arnold

Loperena, Patricia Holub, and Victor Hidalgo, equal oppor-

tunity specialists. Region II, OCR, HHS, telephone inter-

Similarly, during the covirse of a complaint in-

vestigation, OCR collects whatever data are nec-

essary to address the issues raised in an allega-

tion, in order to make a finding. Thus, OCR's

collection of data is a random process.

For more than 30 years, the Commission has

commented on the absence of adequate data

collection in HHS' enforcement activities, yet

httle has been done to address this deficiency.

The Commission has long supported the system-

atic collection of racial and ethnic data.^° The

Commission's Compliance Officer's Manual
stresses that data collection is essential because

racial, ethnic, and gender disparities in access to

programs and patterns of discrimination may be

revealed by statistical analyses of records main-

tained by recipients of Federal funds. Data

collection is the primary means by which agen-

cies can monitor whether their program funds

are reaching the intended beneficiaries and
communities that need assistance from HHS.
When HHS and its recipients can appropriately

assess the reach of its program funds, they are

in a better position to assess whether corrective

action is necessary to ensvire nondiscrimination.

This information may be used in all stages of the

comphance process and may assist in developing

case analysis.

view, Feb. 3, 1999, p. 4 (hereafter cited as OCR Region II

EOS interview); Andrea Oliver, Jean Lovato, Doris Genko,

equal opportunity specialists. Region VIII, OCR, HHS, tele-

phone interview, Feb. 9, 1999, pp. 3—4 (hereafter cited as

OCR Region VIII EOS interview).

18 OMPE interview, p. 7 (statement of Melov).

19 See vol. n, chap. 1. See, e.g., USCCR, HEW and Title VL A
Report on the Development of the Organization, Policies, and
Compliance Procedures of the Department of Health, Educa-

tion, and Welfare Under Title VI of the Civil Rights Act of

1964, clearinghouse publication no. 22, 1970, p. 72; USCCR,
The Federal Civil Rights Enforcement Effort- One Year Later,

November 1971, pp. 136-40; USCCR, The Federal Civil Rights

Enforcement Effort^l974, November 1975, pp. 152-79, 190-

97; USCCR, Federal Title VI Enforcement, pp. 245-^7.

20 See generally USCCR, Collection and Use ofData.

21 USCCR, Compliance Officer's Manual: A Handbook of

Compliance Procedures Under Title VI of the Civil Rights

Act of 1964, October 1966, p. 10.

22 USCCR, Federal Title VI Enforcement, p. 181.
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Requirements for Federal Agencies
to Collect and Maintain Data

DOJ's coordination regiilations require Fed-

eral agencies to implement a system of data and
information collection within federally assisted

programs, "to permit effective enforcement of

title VI ."23 The regulations indicate that agencies

should collect data on the way in which services

will be provided by the program; the racial and
ethnic composition of the ehgible population;

employment in the program, including the use of

bilingual employees to serve limited-EngHsh-

proficient (LEP) appHcants and recipients; the

effect the location or any relocation of the pro-

gram has on racial and ethnic groups; and the

racial and ethnic composition of planning or ad-

visory bodies that are an integral part of the

program.24 In all cases, Federal agencies are re-

quired to collect from apphcants information on
any lawsuits alleging discrimination filed

against them, a description of any pending ap-

phcations for assistance from other Federal

agencies, a description of any civil rights compH-
ance reviews the appHcant has undergone, an
assurance that the appUcant wUl collect and
maintain required data, and information on
whether the appUcant has been found in non-

compliance with civil rights laws.^s

Currently, HHS regulations require recipi-

ents to maintain data and authorize OCR to col-

lect such information as necessary to determine

compliance. HHS title VI regulations indicate

that each recipient of HHS funds shall keep rec-

ords and submit complete and accvirate compU-
ance reports to HHS when requested so that the

Department may determine if the recipient is

compljdng with title VI. For example, recipi-

ents should have available for the Department
racial and ethnic data showing the extent to

which members of minority groups are benefici-

aries of and participants in federally assisted

programs. In addition, each recipient "shall

permit access (dviring normal business hovirs) by

the responsible Department official or his desig-

nee dviring normal business ho\irs to such of its

23 28 C.F.R. § 42.406(a) (1998).

24 Id. § 42.406(b).

26 Id. § 42.406(d)-<e).

26 45 C.F.R. § 80.6(b) (1998).

27 Id. § 80.6(b).

books, records, accounts, and other sources of

information. . .
."^^ According to OCR staff, if

funding recipients do not provide the requested

data in a complete, timely, and accvirate manner,
OCR can initiate administrative or legal en-

forcement proceedings.

Among the responsibUities assigned to State

recipients administering federally assisted pro-

grams under the DOJ regvdations is "the main-
tenance of records necessary to permit federal

officials to determine the title VI compUance of

state agencies and sub-recipient." The States

must make records accessible to HHS, so that

HHS is able to determine whether the States

and their subrecipients are in compHance with

title VI.^' The HHS title VI regvdations also state

that the subrecipient must submit compUance
reports to the primary recipient to enable it to

carry out its title VI obUgations.^^ A 1999 DOJ
poUcy gviidance docimient indicated that Federal

agencies should require States to maintain

readily accessible data that identify the States'

respective subrecipients. DOJ also indicated that

Federal agencies should discuss with State

28 /d.§ 80.6(c).

29 Kathleen O'Brien, special assistant to the director, and
Patricia Mackey, deputy director, Valita Shepperd, deputy

director, Program Development and Training Division; Ron-

ald Copeland, associate deputy director; Johnny Nelson,

deputy director, Voluntary Compliance and Outreach Divi-

sion; Toni Baker, director, Investigations Division; OfBce of

Program Operations, OCR, HHS, interview in Washington,

DC, Nov. 13 and 18, 1998, pp. 49-50 (statement of Mackey)
(hereafter cited as OPO interview); OMPE interview, p. 8

(statement of Melov). See OCR, CRM, pp. 34-35. During the

1960s, HHS suspended and terminated assistance to hospi-

tals that continued to maintain segregated facilities. More
recently, OCR has used its enforcement authority in cases

where there has been failure to respond or resistance by an
entity that argues that it does not have to provide the re-

quested data. However, there has not been a suspension or

termination of grant funds in HHS in recent years. OMPE
interview, p. 8 (statement of Melov); George Lyon, associate

general counsel. Civil Rights Division, Office of General

Counsel, HHS, interview in Washington, DC, Dec. 22, 1998,

p. 7 (hereafter cited as OGC interview).

30 28 C.F.R. § 42.410 (1998). See also USCCR, Federal Title

VI Enforcement, p. 179.

31 Id. § 42.410. See also USCCR, Federal Title VI Enforce-

ment, p. 178.

32 Id. § 80.6(b).
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agencies the specific tjrpes of, and methods for,

data collection.

In 1996 the Commission reported in its title

VI report that HHS, similar to other Federal

agencies, did not monitor its State recipients'

title VI compUance and enforcement activities by
reviewing the racial/ethnic data that is supposed

to be collected by State agencies. Sporadic

oversight by OCR of its State recipients, with

respect to assessing their compUance with title

VI and procedures to ensvire subrecipients' com-

pliance, continues. For instance. Region VII

does not send to State recipients on a systematic

basis a data collection instrument to assess their

own and their subrecipients' comphance with

civil rights statutes. Similarly, Region VIII

equal opportunity specialists (EOS) reported

that State agencies have no reporting require-

ments. The regional manager in Region II

also reported that racial/ethnic and gender data

are not collected from State recipients "as fre-

quently as should be the case." The Region III

manager stated that he does not consider the

^3 Bill Lann Lee, Acting Assistant Attorney General, Civil

Rights Division, U.S. Department of Justice, memorandum
to executive agency civil rights directors, Jan. 28, 1999 (re:

enforcement of title VI of the Civil Rights Act of 1964 and
related statutes in block grant-type programs) (hereafter

cited as DOJ, Title VI Policy Guidance).

*• USCCR, Federal Title VI Enforcement, p. 3.

35 See Marcella Haynes, director, Pohcy and Special Projects

Staff, and Kathleen O'Brien, special assistant, OCR, HHS,
interview in Washington, DC, Nov. 16, 1998, pp. 19-20

(statement of Haynes) (hereafter cited as PSPS interview);

Marcella Haynes, director, Policy and Special Projects Staff,

OCR, HHS, telephone interview, Dec. 9, 1998, p. 6 (hereafter

cited as Haynes interview); Peter Kemp, Jan Ro-Trock, and
Maria Smith, equal opportunity specialists/investigators.

Region VII, OCR, HHS, telephone interview, Feb. 8, 1999, p.

8 (statement of Kemp) (hereafter cited as OCR Region VII

EOS interview). See below for a discussion of OCR's efforts

to monitor State agencies.

36 Region VII covers Iowa, Kansas, Missouri, and Nebraska.

37 Region VIII covers Colorado, Montana, North Dakota,

South Dakota, Utah, and Wyoming.

38 OCR Region VII EOS interview, p. 8; OCR Region VIII

EOS interview, p. 9

39 Region II covers New Jersey, New York, Puerto Rico, and
the Virgin Islands.

'"' Michael Carter, regional manager. Region II, OCR, HHS,
telephone interview, Feb. 2, 1999, p. 8 (hereafter cited as

Carter interview).

^^ Region III covers Delaware, the District of Columbia,

Maryland, Pennsylvania, Virginia, and West Virginia.

gender and racial/ethnic data collected by the

States rehable, and so Region III does not ana-

lyze it.

HHS' data collection regulations were at is-

sue in Madison Hughes v. Shalala^ because the

HHS title VI regulations do not require recipi-

ents to provide reports untU HHS determines

them to be necessary and prescribes their form
and content, data collection is thereby a discre-

tionary rather than mandatory activity and not

subject to judicial review.'*'' In this case, the De-

partment's position that it collects sufficient data

it needs to enforce title VI was upheld at both

the district and appeals court levels.'*^ The cir-

cviit court judges argued that HHS' regvdation

does not provide a standard of data collection,

since it authorizes HHS to request and receive

from recipients the particular types of informa-

tion that the Department deems necessary.'*^

The appellate court ruled that HHS is entitled to

require different types of racial data, depending

on the type of review or investigation or other

individual circumstances. ' Because the regula-

tion estabhshes no "substantive priorities," crite-

•2 Paul Gushing, regional manager, Region III, OCR, HHS,
telephone interview, Feb. 23, 1999, p. 9 (hereafter cited as

Gushing interview).

« 80 F.3d 1121 (6th Cir. 1996).

** Id. at 1128. In 1993 a lawsuit was brought against

HHS/OCR by an African American and the Tennessee Inter-

faith Coalitions for Justice in Health Care. Id. at 1123. The
plaintiffs were seeking to compel HHS "to collect data and
information from recipients of federal assistance sufficient

to permit effective enforcement of title VI." Id. The plaintiffs

argued that HHS was not producing routine reports on the

ethnic distribution of recipients by health care providers. Id.

The litigation sought to have HCFA collect race/ethnicity

data on every claim made by a medical facility/institution

with respect to medicare patients. See Gordon Bonnyman,
managing attorney, Tennessee Justice Center, telephone

interview, Feb. 4, 1999, pp. 2-4 (hereafter cited as Bonny-
man interview). See also USCCR, Federal Title VI Enforce-

ment, p. 234; John Van Walker, senior advisor for technol-

ogy to the chief information officer. Office of Information

Services, Health Care Financing Administration, HHS, tele-

phone interview, Dec. 30, 1998, p. 2 (hereafter cited as Van
Walker interview); OPO interview, p. 51 (statement of

O'Brien). The case was dismissed for lack of subject matter

jurisdiction in 1994, and the dismissal was affirmed by the

United States Court of Appeals for the Sixth Circuit in 1996,

80F.3datll23, 1131.

*^ 80 F.3d at 1131; OMPE interview, p. 10 (statement of

Melov).

46 80F.3datll28.

47 7d.

144



ria, or meaningful standards to use in assessing

the sufficiency of HHS' data collection efforts for

title VI enforcement, the court ruled that it must
"defer to the broad discretionary judgment
granted to HHS in how best to implement title

VI ."48

The covirt acknowledged that title VI does

impose a duty upon HHS to ensure compUance
of each recipient of Federal funds. However, ac-

cording to the court, data collection is only one of

a variety of means through which HHS can ac-

comphsh this responsibihty. Overall, the covu-t

concluded that HHS' compHance information

regulation requires HHS to coUect data and in-

formation from recipients of HHS funds sviffi-

cient to permit the effective enforcement of title

VI.^° Similarly, OCR interprets its regulations

such that HHS' apphcants for grants and con-

tracts are required to provide no further data (to

substantiate their compUance with civil rights

statutes) beyond submitting their assurance of

compUance forms. Thus, HHS requires very

limited data collection and maintenance activi-

ties.

Without more information, OCR's overall

data analysis is too weak to assist the agency in

carrying out its enforcement responsibiUties.

The ineffective nature of OCR's data analysis

component in enforcing civil rights statutes il-

lustrates a larger failure on the part of HHS. Put

simply, in fulfilling its legal obUgation to ensure

compUance and prevent unlawful discrimination

from occvirring before it issues bilUons of doUars

in Federal funds that affect the Uves of milUons

of Americans, HHS must recognize fuUy the po-

tentiaUy "Ufe and death" nature of the civil

rights compUance issues that can arise in the

health care context. Viewed in this Ught, it be-

comes apparent that HHS must estabUsh a

commitment to ensxu-ing civil rights compUance

48/d. atll29.

« Id.

sojd. atll31.

51 OPO interview, p. 26 (statement of Mackey). According to

the deputy to OCR's associate deputy director, "[HHS] re-

cipients are supposed to assure that they will comply with

the civil rights laws. Signing the assurance of compliance is

technically all that they have to do in terms of a preaward.

They do not have to do anything more beyond that." Ibid.,

pp. 26-27. "With respect to most of the grants and contracts,

the [assurance of compliance] form has to be signed. That is

all." Ibid., p. 27. See discussion of assurances below.

that is reflected in aU of its efforts. Despite the

Madison-Hughes' court's finding that data coUec-

tion is only one of a niunber of means to help

ensure civil rights compUance, OCR's current

data analysis is insufficient to ensure compUance
with the civil rights laws HHS has a mandate to

enforce.

HHS Survey of Non-Hill-Burton Hospitals

In April 1996, OCR surveyed a random sam-

ple of 380 of the Nation's approximately 2,300

non-Hill-Bvirton hospitals (i.e., faciUties that

never received any Federal financial assistance

under title VI and/or title XVI of the PubUc
Health Service/HiU-Burton Act) to assess their

compUance with title VI and section 504. All

hospitals svirveyed were recipients of medicare

and/or medicaid funds (i.e., forms of Federal fi-

nancial assistance) and were thereby obUgated

to admit and serve cUents without regard to

race, color, or national origin. The director of

OCR informed the surveyed hospitals that HHS'
regulations implementing title VI of the Civil

Rights Act required recipients to furnish to HHS
racial/ethnic data on minority participation to

assist HHS in its title VI compUance enforce-

ment efforts.^"* The non-Hill-Burton faciUties

were asked to estimate, for instance, ra-

cial/ethnic minorities' percentage share of indi-

viduals who reside in the hospitals' primary

service/geographic area, as weU as provide data

on the racial/ethnic composition and method of

payment of inpatient admissions and emergency

room service recipients.

Approximately 295 hospitals responded to

OCR's civil rights compUance survey.^ Prelimi-

nary results of the svirvey showed that 16 per-

cent of non-Hill-Burton hospitals reported inpa-

62 OMPE interview, p. 11 (statement of Melov); Dennis Hay-

ashi, director, OCR, memorandum to OPDIV and STAFF
heads, Jan. 22, 1998 (re: civil rights compliance reports), p. 1

(hereafter cited as OCR, Hospital Memo).

63 Dennis Hayashi, director, OCR, letter to Administrators

of non-HiU-Burton hospitals, April 1996 (re: compliance

with title VI of the Civil Rights Act of 1964) (hereafter cited

as OCR, Letter to Non-Hill-Burton Hospitals); 42 U.S.C. §

2000d (1988).

54 OCR, Letter to Non-Hill-Burton Hospitals.

55 OMPE interview, pp. 8, 11 (statement of Melov); 0MB no.

0990-0209 (Triennial V).

56 Ibid., p. 11 (statement of Melov).
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tient data reflecting potential underservice to

minorities in comparison with service area cen-

sus data. Approximately 11 percent of re-

sponding facilities in which 5 percent or more of

the inpatients were Hispanic revealed potential

compUance problems in the provision of services
CO

to LEP populations. More than 40 percent of

minorities served in the respondent non-Hill-

Burton hospitals nationwide obtained services in

hospitals that had a more than 50 percent mi-

nority inpatient census. OCR appended these

results with a statement declaring that none of

the data in the analyses can be used to make any
"legal presumption that any institution is in

violation of civil rights laws." OCR intended to

use the information obtained from this survey as

an "initial, but significant step in ensuring com-

pliance with civil rights laws.
»61

Hill-Burton Community Service Assurance
Reporting Requirements

Under the Hill-Burton Act,*^ facUities that

received funds under this law must comply with

a community service assvirance provision that

states that facilities must make services avail-

able to aU persons in its service area "without

discrimination on the ground of race, color, na-

tional origin, creed, or any other ground unre-

lated to an individual's need for the service in

the facUity."^^ Currently, HiU-Burton data are

collected every 3 years on Hill-Bvirton commu-
nity service assurance forms (CSAs) from 3,500

hospitals, 500 niu:sing homes, and 1,100 other

types of services providers, such as pubhc health

centers, medical laboratories, clinics, and reha-

biUtation centers.^ The form asks recipients for

information that is relevant to assessing their

comphance with title VI, such as the number of

inpatients admitted and their method of pay-

ment by race and ethnicity; the number of emer-
gency room patients and their method of pay-

ment by race/ethnicity; as weU as information on
the accessibiUty of services to persons with Hm-
ited EngHsh proficiency. The form also asks re-

cipients to estimate the minority proportion of

its locaUty but not to stratify this information by
race/ethnicity.*^ From this information, OCR can

assess the number of minority patients being

treated at a facility, the proportion of minority

patients being transferred to other faciHties, and
the number of medicaid patients being served.

Preliminary results of the most recent Hill-

Burton survey, conducted in 1996, indicated that

12-13 percent of Hill-Burton hospitals reported

inpatient data reflecting potential underservice

to minorities (i.e., potential noncompliance with

title VI or the community service assurance pro-

vision of the Hill-Burton Act) in comparison with

service area census data.^^ Results were similar

to OCR's 1996 survey of non-HiU-Burton facili-

ties: almost 11 percent of responding facUities

revealed potential comphance problems in the

provision of services to LEP patients.^' Approxi-

mately 42 percent of minorities served in the

respondent Hill-Burton hospitals nationwide

obtained services in hospitals that served pri-

marily minority inpatients. These results were
comparable to the data reported in earUer Hill-

Burton reporting cycles.^^ Based on their com-

phance reviews and outreach activities con-

ducted at health care facihties as a result of the

Hill-Burton survey, OCR concluded that some

57 OCR, Hospital Memo, p. 3. OCR used chi-square analysis

to identify potential under- or overservice to minorities, by
comparing reported racial/ethnic data with census data for a

given hospital's service area. Ibid.

58 Ibid., p. 4.

59 Ibid.

60 Ibid.

61 Ibid.

62 Pub. L. No. 79-725, 60 Stat. 1040 (1946) (codified as

amended at 42 U.S.C. §§ 291-291-0 (1994)) (enacting title

VI of the Pubhc Health Service Act), Pub. L. No. 93-641, 88
Stat. 2225 (1974) (codified at 42 U.S.C. §§ 300q-300t (1994))

(enacting title XVI of the Public Health Service Act).

63 42 C.F.R. § 124.603(a) (1998).

6'* Marcella Haynes, director, Pohcy and Special Projects

Staff, OCR, HHS, letter to Frederick D. Isler, deputy assis-

tant staff director, Office for Civil Rights Evaluation,

USCCR, Apr. 6, 1994, p. 2 (hereafter cited as Haynes letter);

OPO interview, p. 61 (statement of O'Brien). See also 42
C.F.R. §124.605(a) (1998).

65 USCCR, Federal Title VI Enforcement, p. 233.

66 OCR, Hospital Memo, p. 3.

67 Ibid., p. 4.

68 Ibid. OCR stresses that a hospital reporting that it has
more than 50 percent minority inpatient census does not

indicate that this percentage has resulted firom other hospi-

tals' discriminatory practices (e.g., medical redlining, steer-

ing). Rather, geographic, transportation, residential pat-

terns, and other demographic characteristics may explain

such concentrations. Ibid.
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Hill-Burton facilities "have forgotten that they

have a continuing responsibUity to provide serv-

ices to the commxuaity."^^ However, OCR has not

found that facOities are not providing services. ''''

OCR's Strategies to Analyze CSA Reports

HHS' OCR's Office of Program Operations

(OPO) is responsible for keeping track of OCR
regional offices' activities with respect to the

Hill-Burton program and maintains data col-

lected by OCR during complaint investigations.^^

Headquarters forwards the CSAs to the appro-

priate regional offices so that they can identify

faciUties for compHance reviews to target for ad-

ditional information. ''2 j^ the regional offices'

annual operating plans, the regions specify the

Hill-Bvirton facUities that they have identified

for onsite review or to provide technical assis-

tance, outreach, and education.'^ The CSA is not

intended to provide all of the information needed

to determine if a HiU-Burton facihty is in com-

phance with civil rights statutes or the commu-
nity services assurance provision.'^'* Rather, it is

only a targeting instrument that can alert OCR
to obtain additional information (e.g., through

desk audits or onsite compUance reviews) on the

particular Hill-Burton facihties whose CSA re-

ports reveal potential comphance problems.'^^

Using statistical tests, OCR has compared the

racial/ethnic composition of inpatient admissions

and emergency service recipients with the ra-

cial/ethnic composition of the facihty service

69 OMPE interview, p. 10 (statement of Melov).

™ Ibid.

" Kathleen O'Brien, special assistant to director and Patri-

cia Mackey, deputy to associate deputy director. Office for

Program Operations, OCR, HHS, interview in Washington,

DC, Oct. 16, 1998, p. 6 (statement of O'Brien) (hereafter

cited as O'Brien and Mackey interview); OMPE interview,

pp. 7, 10 (statement of Melov). OPO retains information on
the results of the Hill-Burton CSA reports. OMPE interview,

p. 10 (statement of Melov).

^2 OPO interview, p. 61 (statement of O'Brien).

''^ OPO interview, p. 60 (statement of Mackey); OMPE inter-

view, pp. 9, 10 (statement of Melov). See generally HHS,
OCR, Regions I-X, annual operating plans, various fiscal

years. According to OMPE's director of Management Infor-

mation and Analysis Division, each year, the OCR regional

offices address Hill-Burton facilities in their operating plans.

OMPE interview, p. 9 (statement of Melov).

74 OMPE interview, p. 9 (statement of Melov); OCR, Hospi-

tal Memo, p. 4; OPO interview, pp. 60, 61.

T5 Ibid.

area.'* The analyses reveal whether facihties

serve and admit a disproportionate number of

individuals from various racial/ethnic groups.

This information is then used to determine
which facihties should be identified for comph-
ance reviews. However, staff of OCR's Office of

Management, Planning, and Evaluation (OMPE)
claim that using CSA reports to determine which
facihties wiU vindergo a comphance review is

part analysis and part art, and probably more
art than science.'^ OCR staff are aware that be-

cause Hill-Burton facihties self-identify their

respective service areas, some of the facihties

have overestimated the size of their surrounding

service areas, which has resulted in inaccurate

analyses to determine if racial/ethnic minorities

are served disproportionately.'*

According to OMPE staff, estimating the total

number of Hill-Burton facihties that received

comphance reviews between 1980 and the pres-

ent is not possible.'^ National data are not avail-

able before 1984, or for 1995 and 1996.*° Overall,

based on available data, between 1984 and 1994,

and 1997 to 1998, OCR conducted 1,302 comph-
ance reviews on 1,099 Hill-Burton facihties.

During the two time periods, 203 facihties (161

nursing homes and 42 other health facihties)

had more than one review.*' OCR retains data

only on the Hill-Burton facihties that actually

had comphance reviews—not on all the facihties

identffied for a potential review. The stated rea-

son for this decision is that OCR may plan to

conduct a comphance review on a facihty identi-

fied (via the data analysis) as serving minority

groups on a disproportionate basis, but the on-

site review may not actually occur.*^

76 OMPE interview, pp. S-9 (statement of Melov). A hospi-

tal's service area is the geographical area from which the

hospital draws, or is supposed to draw, the bulk of its inpa-

tients. See HHS, OCR, Analysis of Civil Rights Data Train-

ing Workbook, prepared by Support Services International,

Inc., April 1998, p. 10 (hereafter cited as OCR, Data Analy-

sis Training Workbook).

77 OMPE interview, pp. 8-9 (statement of Melov).

78 Ibid., p. 8 (statement of Melov).

79 Ibid., p. 9 (statement of Melov).

80 Ibid. According to OMPE staff, a national data system was
developed under contract for 1995 and 1996, but "the system

failed." Ibid.

81 Ibid.

82 Ibid.
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Enforcement Based on the Hill-Burton Survey

Based on their examination of the CSA re-

ports from Hill-Burton recipients, the regional

offices identified several facihties for compUance
reviews, some of which were initiated in 1997."

Regional offices were instructed by OCR head-

quarters to give the highest priority to the facili-

ties that had the highest disproportion of under-

service to all minority populations, followed by
the facilities that had the highest disproportion

of underservice for one or more specified minor-

ity populations, facihties with the greatest po-

tential LEP comphance problems, and facihties

with the greatest disproportion of emergency
room transfers based on method of payment."

The annual operating plans reflect that OCR
regional offices have various reasons for select-

ing particular Hill-Burton facHities for review.*'

For example, Region 1 identified two Hill-Bvirton

facOities whose CSA reports reflected dispropor-

tional services to racial/ethnic minorities. In ad-

dition, Region I identified approximately 20 HUl-

Burton facihties throughout New England whose
census data indicated that at least one language

minority group was 10 percent or more of the

facihty service area; but the facihties did not in-

dicate that their geographic service area in-

cluded any LEP groups.** Region VI" planned to

determine if several Hill-Burton facihties were
providing effective services to persons with lim-

ited Enghsh proficiency. The region targeted

these facihties because the data reported on
their siirveys indicated a "high probabihty" they

were violating title VI.**

OCR does not rely solely on the data in the

CSA reports to select Hill-Burton facihties for

comphance review.*' Region VII staff, for in-

stance, will supplement the CSA form with in-

formation such as the complaints received by a

facihty or the community's perception of a par-

ticular facihty.'" The Region VII manager ac-

knowledges the hmited racial/ethnic data col-

lected on the CSA form and that it cannot be
used to perform analyses to determine comph-
ance violations by facihties such as pubhc health

chnics." He stressed that the CSA form was
used only as a "targeting instrument" and that

recipients are primarily identified for comphance
reviews based on complaints.'^

Similarly, the Region IV manager stated

that the region supplements information on the

CSA form with knowledge about the communi-
ties around the facihties and that the staff keep

abreast of the geographic areas throughout the

region "pretty well.'"'' Furthermore, Region IV

staff said they also rely on information gathered

when a complaint is filed and they obtain data

from a recipient Hill-Burton facihty .'' Region I

staff stressed that OCR did not intend regional

offices to rely solely on their analyses of data on
the facihties' CSA forms to target Hill-Burton

facihties for comphance reviews.** Rather, the

regions are expected to supplement these data

with their knowledge about the facihties, such as

complaints received and views held by commu-
nity residents about the facihties' treatment of

patients.'^

CSA Report Deficiencies

The most recent Hill-Burton survey collected

data on patients' racial/ethnic status in only two
general areas: inpatient admission and emer-

gency services. Thus, if a facihty did not provide

these two types of services (such as a pubhc
health chnic or certain rehabihtation centers), it

did not report racial/ethnic data on beneficiaries

83 Ibid., p. 10 (statement of Melov).

84 OCR, FY 1998 AOP guidance, tab C, p. 2.

85 Ibid., tab C.

86 OCR Region I, FY 1998 AOP.
87 Region VI covers Arkansas, Louisiana, New Mexico,

Oklahoma, and Texas.

88 HHS, OCR, Region VI, FY 1998 Annual Operating Plan

(hereafter cited as OCR, Region VI, FY 1998 AOP).

89 Steve Melov, director, Management Information and
Analysis Division, Office of Management Planning and
Evaluation, OCR, HHS, telephone interview, p. 4 (hereafter

cited as Melov interview). See, e.g., OCR Region VII EOS
interview, p. 4 (statement of Kemp); Carter interview, p. 7.

9« OCR Region VII EOS interview, p. 4 (statement of Kemp).

91 Halverson interview, p. 9.

92 Ibid.

93 Region IV covers Alabama, Florida, Georgia, Kentucky,

Mississippi, North Carolina, South Carolina, and Tennessee.

94 Chretien interview, p. 12.

96 Lloyd Gibbons and Henry Barber, equal opportunity spe-

cialists. Region IV, OCR, HHS, telephone interview, Feb. 10,

1999, p. 4 (hereafter cited as OCR Region IV EOS inter-

view).

96 Chang interview, p. 12; OCR, FY 1998 AOP guidance, tab

C, p. 3.

97 Chang interview, p. 12.
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served.^* The absence of a larger, more inclusive

sample, limits OCR's capacity to enforce civil

rights laws in the health care industry. How-
ever, the director of OMPE's Management, In-

formation, and Analysis Division, Steve Melov,

said that there was no loss of information by not

assessing the racial/ethnic composition of pa-

tients served by Hill-Burton outpatient faciUties,

pubhc health chnics, rehabihtation centers, and
other health care facilities that do not provide

emergency and/or inpatient services; hospitals

are almost 70 percent of Hill-Burton grantees.''

He added that most of the 1,200 Hill-Burton

public health centers are State-run and were

estabhshed to provide health care to poor, usu-

ally minority, underserved populations. That is,

these outpatient facilities intentionally target

individuals who could encounter discrimination

by other faciHties. Thus, according to Mr. Melov,

it is unlikely that a pubUc health clinic covJd be

charged with discrimination or a violation of the

community service assurance provision.'"*^ Re-

gardless of this view, OCR is responsible for

monitoring recipients of Federal funds with re-

spect to compliance with civil rights laws and
should be concerned with a wider appHcation of

its data collection efforts.

Another deficiency of the CSA form is that it

does not ask any facility to report on the race,

ethnicity, or gender composition of recipients of

specific health care services and procedures.""

Therefore, the form cannot reveal whether
members of different racied and ethnic groups

are treated differently in receiving the various

98 Melov interview, p. 4; 0MB no. 0990-0209. Note: Facili-

ties that do not provide inpatient or emergency services are

instructed to omit the questions on patients' racial/ethnic

composition and method of payment. See 0MB no. 0990-

0209, p. 2; 0MB no. 0990-0209, p. 3. During previous survey

years, OCR submitted a CSA form to the entire universe of

HUl-Burton facilities (i.e., hospitals, nursing homes, public

health clinics, rehabilitation centers, other outpatient facili-

ties, home health agencies). However, budget restrictions

and requirements to limit burden on survey respondents

compelled OCR to disseminate the CSA form only to Hill-

Burton hospitals for the latest survey. Melov interview, p. 4.

99 Melov interview, p. 4. Mr. Melov further noted that hospi-

tals are more than 90 percent of the Hill-Burton facilities

targeted for followup compliance reviews, based on data

reported on the CSA form. The remaining Hill-Burton facili-

ties that undergo compliance reviews tend to be nursing

homes, many of which are affihated with hospitals. Ibid.

i<» Ibid.

'01 See, e.g.. 0MB no. 0990-0096; 0MB no. 0990-0209.

inpatient (e.g., coronary care), outpatient (e.g.,

renal dialysis), chnical (e.g., laboratory tests),

and community services and procedures offered

by a health care facility.

Further, according to one regional manager,
the information collected by the form may be

inaccurate. For example, some institutions are

unaware of their service areas, such as a hospi-

tal in Harlem that identified all of Manhattan in

its service area.'°^ Thus, if a facihty reports in-

formation that does not adequately reflect the

service area, OCR cannot make accurate evalua-

tions of the faciUty's compHance with civil rights

requirements.

As the Commission reported in its title VI re-

port in 1996, the Hill-Burton CSA form does not

separate sufficient information concerning po-

tential and actual program participants, benefi-

ciaries, or affected communities by race/ethnicity,

to enable OCR to identify potential title VI viola-

tions, such as barriers to health care services by
racial/ethnic minority communities.'"^ In addi-

tion, the CSA form does not coUect any informa-

tion on the gender composition of patients ad-

mitted or served. Thus, the form cannot be used

to determine facihty comphance with title IX
with respect to teaching hospitals and other edu-

cational faciHties within HHS' jurisdiction.'"^

Moreover, gender discrimination is covered for

recipients of Hill-Burton funding under the act's

community assurance provision which states

that such faciHties shaU make their services

available "without discrimination on the ground
of race, color, national origin, creed, or any other

ground unrelated to an individual's need for

service or the availabiHty of the needed service

in the facility.'""' Overall, the HiU-Burton com-

munity service assurance form is inadequate for

OCR to assess a health care faciHty's compHance
with title VI and the CSA provisions.

Because the data from the survey must be

supplemented with other information, by itself it

is not useful for the purposes for which it was
intended. However, private research has shown
that the svirvey, in tandem with other informa-

tion, can be used to determine where discrimina-

•"2 Carter interview, p. 7.

103 USCCR, Federal Title VI Enforcement, p. 248.

104 OMPE interview, pp. 7, 9 (statements of Malester and
Melov).

105 42 C.F.R. § 124.603(a)(1) (1998) (emphasis added).
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tion occiirs in the health care industry. '°* Unfor-

tunately, OCR does not appear to use the form

with supplemental information to conduct stud-

ies designed to uncover discrimination.

OCR's data collection efforts are inadequate

in other respects. For example, the frequency of

data collection seems insufficient to provide an
adequate assessment of faciUties' compUance
with their community assurance requirements.

OCR has been criticized for the infrequency of its

Hill-Burton data collection efforts. According to

one scholar:

It is crucial that OCR collect accurate infor-

mation that can assist its staff in determining

the extent of compUance with and violations of

civil rights statutes relating to health care. Ac-

cvu-ate and complete data are important "for un-

derstanding the impact of health poHcy on the

health of racial and ethnic groups.''^^" The CSA
form could be used to address a broader segment
of the health care industry and to coUect more
information that would assist OCR in ensuring

compUance with civil rights laws and regula-

tions.

The value of the race data in [the triennial Hill-

Burton survey] is Umited by the government's deci-

sion to collect it only every three years and by a lack

of resources that prevents OCR from publishing the

data in aggregate from. The government would not be

making even these tentative efforts at data collection

were it not for pressure from private civil rights liti-

gants. ^"'^

OCR's staff argued that the CSA form's fre-

quency of administration is sufficient, because it

takes 18 months to 2 years for the faciUties to

complete their reports and subsequently have

OCR coUect, analyze, and report on the data.^^^

Similarly, OMPE staff argued that requiring fa-

ciUties to submit HOl-Burton CSA reports more
frequently than every 3 years wovild not aUow a

svifficient cycle for reporting analysis, assess-

ment, review, or outreach. ^"^

106 For example, one researcher studied the extent and con-

sequences of racial segregation in hospitals and nursing

homes using Hill-Burton reports for the State of Pennsylva-

nia and data &om the National Center for Health Statistics.

The research found that whites were almost twice as likely

as blacks to reside in nursing homes, and white recipients of

supplemental security income were 3.52 times more likely

than black recipients to be in a nursing home. See David
Barton Smith, "The Racial Integration of Health FaciUties,"

Journal of Health Politics, Policy and Law, vol. 18, no. 4

(winter 1993), pp. 855-61 (hereafter cited as Smith, "Racial

Integration").

10^ Gordon BonnjTnan, Jr., "Commentary: Unmasking Jim
Crow," Journal of Health Politics, Policy, and Law, vol. 18,

no. 4 (winter 1993), p. 874 (citations omitted) (hereafter

cited as Bonnyman, "Unmasking Jim Crow").

108 OPO interview, p. 52 (statement of O'Brien).

108 OMPE interview, pp. 9-10 (statement of Melov). In fact,

OMPE is concerned that administering the CSA report on a

triennial basis may be too frequent; and staff are beginning

an assessment process for the next cycle of reporting to de-

termine whether OCR should modify the CSA instrument or

its analysis, and determine what OCR should be doing to

enhance this aspect of HHS enforcement compliance pro-

Limitations of OCR's Current Data Collection

Haphazard Collection of Data

According to the regional managers of OCR
Region I and Region IV, civil rights enforcement

data coUected by the equal opportunity

speciaUsts varies on a case-by-case basis, and
therefore by each civil rights compUance and
enforcement activity conducted.^^^ However,

several regional managers noted that their

offices do not disseminate any standard civil

rights data coUection instruments on an ongoing

basis to the HHS recipients in their respective

regions.112 The Commission recognizes the

importance of tailoring data requests to the

specific issues being investigated and requesting

information such as the race, color, and national

origin of the popiolation eUgible to be served; the

location of existing or proposed faciUties and
information regarding whether the location

gram. According to OMPE staff, if facihties submitted CSA
reports more frequently, OCR would need to reduce the

magnitude of its review of the reports. OMPE is concerned

that reminding Hill-Burton faciUties of their reporting re-

quirement every 3 years is also too frequent, and that 0MB
could potentiaUy accuse HHS of jeopardizing the paperwork

reduction efforts by requiring faciUties to submit CSA re-

ports more frequently. Ibid.

"" Smith, "Racial Integration," p. 865; Bonnyman, "Unmasking

Jim Crow," p. 875.

111 Chang interview, p. 11; Chretien interview, p. 12.

112 Chang interview, p. 11; Chretien interview, p. 12; Hal-

verson interview, p. 8; Ira Pollack, regional manager. Region

DC, OCR, HHS, telephone interview, Feb. 17, 1999, pp. 9-10

(hereafter cited as PoUack interview). OCR staff state that

these data, and other information necessary to assist OCR
in assessing recipients* potential title VI compUance prob-

lems, are obtained during an investigation or compUance
review. OMPE interview, p. 7 (statement of Melov); PSPS
interview, pp. 26-27 (statement of Haynes); Chang inter-

view, p. 11; Chretien interview, p. 11; Halverson interview,

p. 8; Pollack interview, pp. 9-10.
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could have the effect of denying access to any

person on the basis of race/ethnicity and/or

gender; the racial/ethnic and gender composition

of program participants; or the use of biHngual

employees to work with program participants

and other beneficiaries who have hmited EngHsh
proficiency. 113 However, it also is important that

a standard set of data elements be routinely

requested from HHS recipients. Data collected

from aU HHS funding recipients should include

information on enrollments, treatments, and
health care utihzation, by race, ethnicity, and

sex. Having the appropriate data will assist OCR
in identifying potential violations before they

become systemic in nature. The analysis of such

data is particularly critical given the "life and
death" nature of these issues.

Many data request letters written by OCR to

facihties undergoing investigations and comph-

ance reviews do not even address all of the data

elements that HHS is required to collect, and do

not consistently request the same data. Rather

than taking a broad-based approach that would

allow OCR to view the recipient's operations as a

whole, OCR focuses on isolated elements. For

example, in investigating a complaint of dis-

crimination on the basis of sex, race, and na-

tional origin at an optometry college, OCR staff

in Region I requested only two types of informa-

tion: transcripts and contact information for the

student's academic advisors. i^"* In a complaint

involving disabifity and a State department of

youth services. Region I asked for the agency's

nondiscrimination policies, the complainant's

files, and information on subrecipients

(including cHent profile, mandate, programs, and
services). 115 For a compUance review. Region I

staff requested information on pohcies on provi-

sion of auxiliary aids for individuals with dis-

abihties, procedures for obtaining auxihary aids,

training on how to use avixihary aids, nondis-

113 Chang interview, pp. 11-12; Chretien interview, pp. 11-12.

11'' Linda Yuu Connor, chief, Operations Branch I, Region I,

OCR, HHS, letter to Larry R. Clausen, president. New
England College of Optometry, Boston, MA, Nov. 9, 1994 (re:

complaint no. 01-94-3092), p. 2.

115 Jeremiah Maloney, director. Operations Division, Region

I, OCR, HHS, letter to William O'Leary, commissioner. De-

partment of Youth Services, Commonwealth of Massachu-

setts, Boston, MA, Mar. 6, 1995 (re: complaint no. 01-94-

3094), p. 2.

crimination notices, grievance procedures, and
efforts to disseminate notices and procedures.n^

Data requests differ not only by type of en-

forcement activity, but among the regions as

well. Region V,ii^ for example, requested 19

types of information for a review on both age

discrimination and the provision of interpreters

and bilingual services to non-Enghsh-speaking,

hmited-EngUsh-speaking, and hearing-impaired

persons. The information requested included a

hst of all services provided by the health de-

partment, documentation of staff training, a Hst

of bOingual staff and interpreters, poHcies on
auxiliary aids, data on the racial and ethnic

population of the service area, and information

on cUents served,n^ Comparatively, for a com-
pHant investigation concerning refusal of treat-

ment based on method of payment. Region VII

requested information only on the hospital's po-

sition on the complainant's allegations, the hos-

pital's procedures for emergency services, and
"any Hospital record of this incident."n^ These
varying examples demonstrate the inconsisten-

cies in requesting poHcies, beneficiary and em-
ployment data, and other information necessary

for determining if discrimination indeed oc-

curred. In addition, not one of the letters re-

quested information on prior complaints or law-

suits filed against the facihty. Fvirther, the data

requested appear insufficient for statistical

testing and drawing conclusions on the existence

of discrimination.

The chief civil rights attorney in Region IV
said that data elements such as "who was
admitted, the types of services provided, and the

amount of time taken by a facUity to treat

beneficiaries with services" lay the foundation

for OCR to do an analysis that can reveal a

116 Jeremiah Maloney, director, Operations Division, Region

I, OCR, HHS, letter to Kevin C!oncannon, commissioner,

Maine Department of Human Services, Augusta, ME, Sept.

30, 1996 (re: review no. 01-96-7423), pp. 1-2.

ii'' Region V covers Illinois, Indiana, Michigan, Minnesota,

Ohio, and Wisconsin.

118 Arturo Garcia, equal opportunity specialist, Region V,

OCR, HHS, letter to Nancy Westphalt, director, Kane
County Health Department, Geneva, IL, Nov. 7, 1997 (re:

docket no. 05987004), pp. 2-5.

119 John Halverson, regional manager, Region VII, OCR,
HHS, letter to W. David Drew, administrator, Shenandoah
Memorial Hospital, Shenandoah, LA, Nov. 13, 1995 (re: ref-

erence no. 07953109), p. 1.
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recipient's potential compliance problems. '^o

However, he acknowledged that the HHS title VI

regulation on compliance information is vague

with respect to specifying the type of information

recipients must collect, retain, and furnish to

OCR and a time Hmit for HHS recipients to

submit data requested by OCR. Consequently,

according to the attorney. Region IV has not

"ever" moved forward and attempted to withhold

or suspend or terminate recipients' grant funds,

even if recipients do not provide data that are

needed to assess their comphance with civil

rights statutes. 121

The regional attorney also stated that recipi-

ents do not always keep the "right information"

that OCR may need at a given time. However,

because of the vague title VT data collection

regulation, those recipients cannot be cited for

"keeping the wrong information." Even when
recipients have "turned over to OCR all the data

they have collected within a given year," they

still may not have adequate information for OCR
to assess title VI comphance. ^^2 When this oc-

curs, Region IV wUl ask recipients to coUect and
retain, for a specific monitoring period, a certain

type of racial/ethnic data. Recipients can be

found in noncompliance only if they are told in

advance that they need to coUect and retain a

specific type of racial/ethnic data, and are not

able to provide it when OCR makes a request.

Without specific guidehnes from HHS on the

kind of data recipients must collect and main-

tain, OCR is significantlyhindered in its abihty to

assess accurately potential comphance violations.

Absence of Recipient and Beneficiary Database

Regional offices do not maintain data and in-

formation on the total number of HHS recipients

within the region. ^23 For instance, the regional

manager in Region I stated that her office does

not maintain data on the names or the total

number of HHS recipients within the region. In

fact, the region's database does not contain any
information on HHS recipients on a consistent

basis, except for medicare providers who receive

reimbursement funds from HCFA.124 Such in-

formation would be useful for planning and con-

ducting comphance reviews in a systematic

fashion. Further, regional offices have expressed

that they have difficulty deciphering program
funds allocated to a State agency (or any HHS
recipient), since many recipients tend to partici-

pate in numerous HHS programs and receive

their allocations in one "lump sum ."125 Thus, re-

gions have difficulty identifying and monitoring

HHS funding recipients.

OCR also has limited data on beneficiaries

and potential beneficiaries of HHS funds. The
director of the Management Information and
Analysis Division within OMPE contends that

"nearly everybody" is a potential participant or

beneficiary of HHS programs, particularly for

medicare and medicaid. Thus, it would not be

possible for OCR to identify and maintain ra-

cial/ethnic data on an ongoing basis on aU poten-

tial beneficiaries or affected communities. ^26 jje

also noted that, because of the many grant pro-

grams within HHS and the thousands of recipi-

ents, OCR cannot collect, maintain, and analyze

comphance data on every apphcant. In addition,

operating divisions restrict their data collection

efforts to determining program effectiveness and
would not collect data to determine racial/ethnic

or gender discrimination in the programs they

administer. 127 Further, according to the regional

manager in OCR Region VIII, there is a historic

reluctance among HHS recipients to collect ra-

cial/ethnic data or deal with any civil rights obh-

gation.128 The manager said that OCR headquar-

ters should provide guidance on how and why
recipients should collect data. 129 Moreover, at

least one OCR attorney has stated that she be-

heves that guidance for investigative staff is

needed in methodology of handhng cases in

120 Roosevelt Freeman, regional civil rights attorney, Region

IV, OCR, HHS, telephone interview, Feb. 10, 1999, p. 10

(hereafter cited as Freeman interview).

J21 Ibid., p. 11.

122 Ibid.

'23 Chang interview, p. 11; Pollack interview, p. 10.

'24 Chang interview, p. 11.

'25 OCR Region II EOS interview, p. 5; Chang interview, p.

2; OCR Region VIII EOS interview, p. 9.

126 OMPE interview, p. 6 (statement of Melov).

'27 Ibid., p. 7 (statement of Melov).

128 Vada Kyle-Holmes, regional manager, Region VIII, OCR,
HHS, telephone interview, Feb. 10, 1999, p. 7 (hereafter

cited as Kyle-Holmes interview).

'29 Ibid.
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which OCR is denied access to information based

on confidentiahty or privacy issues. ^^o

Failure to Use Existing Data Sources

Most State agencies and health providers al-

ready coUect data on patients, participants, and
beneficiaries. These data are used to analyze

health status and personal health problems, re-

search popxilations at risk for certain diseases

and illnesses, and assess the quahty and avail-

abihty of services provided and received. ^^i Fur-

ther, health care organizations have developed

databases for storing administrative and billing

information, cUnical records, and other informa-

tion on patients treated in medical facHities-^^a

Although there are privacy and security con-

cerns with the collection of such data, ^33 the exis-

tence of the many sources of data suggests that

it is, indeed, conceivable that similar all-

encompassing databases could be devised and/or

compiled into a system that could be used for

civil rights related research and enforcement.

HHS' enforcement of civil rights is hindered

by its lack of effort to coUect, maintain, and
analyze race/ethnicity data on cHent access and
participation across the health care industry,

which can cause discrimination to go unnoticed

or be vinaddressed due to lack of evidence to

prove a title VI violation. ^34 jn an effort to im-

prove the collection of data on race, ethnicity,

and sex, HHS' Data Council (on which OCR ac-

tively participates) is currently developing an
HHS-wide data collection strategy, including

coordination and integration of surveys and
oversight of svirveys and general statistical

analysis. 135 Although the data obtained from

130 Velveta Golightly-Howell, regional attorney, Region VIII,

OCR, HHS, telephone interview, Feb. 11, 1999, p. 3

(hereafter cited as Golightly-Howell interview).

131 National Research Ck)uncil, Computer Science and Tele-

communications Board, For the Record: Protecting Elec-

tronic Health Information (Washington, DC: National Acad-

emy Press, 1997), p. 73 (hereafter cited as National Re-

search Council, For the Record).

132 Ibid., pp. 20-21.

133 See generally ibid.

13^ Jane Perkins, "Race Discrimination in America's Health

Care System," Clearinghouse Review, special issue, 1993, p.

377 (hereafter cited as Perkins, "Race Discrimination").

136 HHS, "HHS Data Council: Introduction," p. 2; "HHS Data
Council: Long-Term Agenda," July 24, 1996, accessed at

<http://aspe.os.dhhs.gov/datacncl/ltagenda.htm>. See also

James Scanlon, director, Division of Data Policy, Assistant

HHS national surveys are based on samples and
cannot be used to target comphance activities or

serve as backgrovind for an investigation, the

information gleaned from HHS databases that

include race/ethnicity fields can be used to as-

sess program access and expenditures. ^^e

Failure to Become Involved in Data Collection

Efforts within HHS
OCR has failed to collaborate with agencies

within HHS that already coUect health data,

such as the Health Care Financing Administra-

tion (HCFA).i37 HCFA currently uses a billing

form known as HCFA-1450 to coUect information

on each transaction between a medicare or

medicaid patient and a health care provider. i^a

An electronic counterpart to this^ form also ex-

ists. ^39 In a recent Federal covirt case, Madison
Hughes V. Shalala,^'^'^ health care advocacy

groups argued that HHS was required to coUect

Secretary for Planning and Evaluation, HHS, telephone

interview, Dec. 23, 1998, pp. 2-3 (hereafter cited as Scanlon

interview). For example, one of the projects of the Data
Council is an update of the HHS "Directory of Minority

Health Data," which was developed in the 19703 and most
recently revised in 1995. Scanlon interview, p. 2; OMPE
interview, pp. 5-6 (statement of Melov); Melov interview, p.

5. The directory is an inventory of each HHS database that

has program beneficiary/participant data, as well as data

from national surveys, including the National Medical Ex-

penditure Survey, the Medicare Current Beneficiary Survey,

the Medicaid Statistical Information System Personal

Summary File, and the National Health Interview Survey.

HHS, "Directory of Minority Health and Human Services

Data Resource: Table of Contents," accessed at <http://www.

os.dhhs.gov/progorg/aspe/minority/mintoc.htm>, pp. 1-5.

136 OMPE interview, p. 6 (statement of Melov).

13'' See Bonnyman interview, pp. 2—4. See also Marianne
Engelman Lado, professor. School of Public Affairs, Bar-

ruch's College, telephone interview, Jan. 11, 1999, p. 24

(hereafter cited as Lado interview).

138 See 8-92 HCF-1450 (billing/claim form) and "Bill Review:

HCFA-1450" (instructions for completing HCFA-1450), no

date, pp. 6-25 to 6-64, accessed at <http://www.hcfa.gov/

medicare/edi/edi.htm> (hereafter cited as HCFA-1450 bill-

ing form).

139 See HHS, Health Care Financing Administration,

"Medicare A 837 Health Care Claim," Apr. 1, 1998, pp. 3-6,

accessed at <http://www.hcfa.gov/medicare/edi/edi3.htm>

(hereafter cited as HCFA, A 837 Health Care Claim). This

form may soon become the industry standard. See Health

Insurance Reform: Standards for Electronic Transactions,

63 Fed. Reg. 25,272 (1998) (to be codified at 45 C.F.R. pt.

142) (proposed May 7, 1998).

i'»o Civil Action No. 3:93 0048 (M.D. Tenn. June 4, 1993)

(dismissed for lack of subject matter jurisdiction), affd, 80

F.3d 1121 (6th Cir. 1996).
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patient- and provider-specific data fi'om recipi-

ents as part of its title VI enforcement regime

and that the billing form should be altered to

collect data on race and ethnicity of patients. ^^^

This form collects information about medicare

and medicaid patients, such as patient name,

address, birthdate, gender, dates of service, di-

agnosis codes, treatment authorization codes,

specific services provided and respective dates,

total charges and noncovered charges, and phy-

sicians' signatures. 142

The plaintiffs in Madison-Hughes, as well as

many health care interest groups, beheved that

the inclusion of a race data element in the form

would greatly improve efforts to detect instances

of race discrimination against patients. ^^^ jf a

race data element were added to form 1450 (or

form A 837), it would be possible to determine if

individuals with similar diagnoses received

similar treatment by a particular health care

provider or physician. A health care advocate

who represented some of the plaintiffs in Madi-
son-Hughes asserts that form 1450 is used for

privately funded health care services as well as

for those financed through medicare and medi-

caid, i^-* This would mean that comparisons of

diagnosis and treatment could be performed us-

ing samples taken from the entire patient popu-

lation, not just medicaid and medicare patients.

Moreover, collecting race data in this fashion

would be more cost effective and less burden-

some for providers than creating a new, inde-

pendent survey form that would be completed

separately.

However, the plaintiffs' case failed, and
HCFA was not reqvdred to modify its form. Nei-

ther were advocates able to persuade HCFA to

do so voluntarily, even though it was vmdisputed

that HCFA has the authority to coUect such ra-

cial/ethnic data. 145 In a discussion paper on the

subject, HCFA offered several justifications for

not amending form 1450. For example, HCFA
officials asserted that patients would be sensi-

1^' See Bonnyman interview, pp. 2-4.

"2 See HCFA-1450 billing form.

'•^ See Gordon Bonnyman, Legal Aid Society of Tennessee,

letter to Harriet Rabb, general counsel, HHS, Feb. 16, 1995,

pp. 1-3 (re: Madison-Hughes v. Shalala, no. 94-€626 (6th

Cir.), collection of race data on health access/utilization)

(hereafter cited as Bonnyman letter).

•"•^ Bonnyman interview, p. 4.

"5 80 F.3d 1131 (6th Cir. 1996).

tive about supplying race information, ^^e This

argument is weakened by the fact that health

care providers already note the races of their

patients in their medical records. In addition,

HCFA said it appHes what it asserted is a "basic

concept of transaction processing." HCFA stated

that this concept, appHed to the race data issue,

wovQd dictate that race data are "static" and
therefore should not be collected on the claims

form, which collects information that is

"dynamic."i47 However, the form already coUects

information on gender and date of birth, which
are static characteristics. HCFA also argued that

imposition of the race data element would be

opposed by insurers, who wo\ild view it as un-

necessary, undesirable, and burdensome. i^s The
discussion paper also claimed the addition of a

race component to the form would damage pubHc
relations, and that the quaHty of the data would
be uneven because different providers would
guess at the races of patients rather than asking

the patients to self-identify.

Finally, HCFA stated that the integrity of its

database would be luidermined by the data proc-

essing demands associated with the additional

information on race, which it argued was already

being collected through its enrollment forms.^^s

Instead of modifying the form 1450, HCFA pro-

posed cross-matching patient information on the

unchanged form to enrollment databases. This

method would be time consuming and thus

costly, and in many cases, this method would
result in incomplete data because medicare en-

rollment forms before 1982 only coded for

"white," 'TDlack," or "other," and because many
providers do not accept medicaid.i^"

Thus, presumably as a result of this discus-

sion paper and related negotiations with 0MB,
the HCFA-1450 was not altered to include a data

element for the patient's race. Nor does form A
837 currently request such information, i^i This

bvireaucratically driven decision, apparently

based upon HCFA's concern for its relationships

1^^ Health Care Financing Administration, discussion paper

on HCFA Race Data, undated, p. 1.

147 Ibid.

"8 Ibid.

I'ls Ibid.

149 Ibid., p. 2.

150 See Bonnyman letter, p. 4

151 HCFA, A 837 Health Care Claim, app. C.
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with industry insurers, its image, and the in-

creased data processing demands nullified what
was potentially one of the most effective solu-

tions to the challenge of documenting discrimi-

nation by health care providers.

Summary
HHS must improve and expand its reporting

requirements and data collection activities in

order to better assess and ensure prospective

and current recipients' compHance with civil

rights statutes (and ensure that health care pro-

grams are administered/dehvered in a nondis-

criminatory manner). With such efforts, OCR
could be alerted to recipients' potential compU-
ance problems, and thereby reduce the chances

of complaints of racied/ethnic or gender discrimi-

nation arising in HHS health care programs.

Consequently, OCR could reduce the use of staff

and financial resources cvirrently used for com-

plaints investigations and potential htigation.

According to a staff attorney with the National

Health Law Program (NHLP), HHS' neglect of

collecting data on the racial/ethnic backgrounds

on health care service beneficiaries is long

standing. ^52 Other than the triennial collection of

very limited race/ethnicity data from the HiU-

Bxirton facUities, HHS has not universally re-

qvdred federally subsidized health care providers

to record, much less report, data that would be

minimally necessary to assess their compliance

with title VI. 153 From the NHLP attorney's per-

spective, HHS' enforcement of civil rights is hin-

dered by its lack of effort to collect race/ethnicity

data on client use across the health care indus-

try, which can cause charges of discrimination to

go unreported and remain unaddressed due to

lack of evidence to prove a title VI violation.^^

Another attorney highlighted the importance

of data collection for civil rights enforcement.

She stated that is was "unconscionable" that

data collection did not keep up with the changes

in the health care industry. She noted that data

collection is crucial for determining the basis for

any kind of subsequent investigation, i^s

Preaward and Postaward Reviews,
and Complaint Investigations

The Attorney General, through the Depart-

ment of Justice (DOJ), Coordination and Review
Section (CORS), is authorized to oversee the civil

rights enforcement programs of the Federal

agencies responsible for enforcing civil rights

statutes. Executive Order 12250 and DOJ's own
coordination regulations require DOJ to provide

enforcement support. However, they also aUow
DOJ considerable discretion to determine the

nature of this assistance. ise The CORS title VI
regulations provide Federal agencies with stan-

dards for funding approval, investigative proce-

dures, and comphance methods, ^^t Further guid-

ance is provided by the DOJ title VI guide-

lines, ^^s and the DOJ title VI legal and investi-

gative manuals. 159 DOJ advises each agency on
developing its enforcement program, particularly

comphance investigations and technical assis-

tance. 1^°

OCR defines its approach to conducting its

comphance reviews, both preaward and posta-

ward, and complaint investigations, in proce-

dural guidance developed by headquarters

staff. 1^1 OCR's procedural manuals, along with

its regulations, pohcies, and other guidance pro-

vide the basis—the blueprint—^for the agency's

civil rights enforcement operations. Currently,

OCR uses its Case Resolution Manual (CRM) to

provide procedural guidance for conducting

comphance reviews and complaint investigations

152 Perkins, "Race Discrimination," p. 377.

153 Ibid.

154 Ibid.

155 Lado interview, pp. 23-24.

156 See Exec. Order No. 12,250, 3 C.F.R. 298 (1981), re-

printed in 42 U.S.C. § 2000d-l (1994 & Supp. II 1996). See

generally 28 C.F.R. §§ 42.401-42.415 (1998).

157 28 C.F.R. §§ 42.401-42.415 (1998).

158 28 C.F.R. § 50.3 (1998).

159 See U.S. Department of Justice, Civil Rights Division,

Title VI Legal Manual, September 1998; U.S. Department of

Justice, Civil Rights Division, Investigation Procedures

Manual for the Investigation and Resolution of Complaints

Alleging Violations of Title VI and Other Nondiscrimination

Statutes, September 1998 (hereafter cited as DOJ, Title VI
Investigative Procedures Manual).

160 See generally Merrily Friedlander, chief; Ted Nickens,

deputy chief, Programs; Allen Payne, program officer; An-
drew Strojney, deputy chief. Legal; Coordination and Review
Section, Civil Rights Division, U.S. Department of Justice,

interview in Washington, DC, Jan. 26, 1999.

161 Cushing interview, p. 4; Floyd Plymouth, Delores Braun,

Gloria Silas-Webster, and Fay Dow, equal opportunity spe-

cialists/investigators. Region X, OCR, HHS, telephone inter-

view, Feb. 2, 1999, p. 16 (statement of Plymouth) (hereafter

cited as OCR Region X EOS interview); Pollack interview, p. 5.
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under all of the statutes it enforces. ^^2 Until

1996 OCR relied on its Investigative Procedures

Manual as its primary means of ensuring inves-

tigative staff were properly trained in conduct-

ing compliance reviews and complaint investiga-

tions.163 In 1996 OCR replaced the Investigative

Procedures Manual with the Case Resolution

Manual, which covers procedxires for conducting

complaint investigations, compliance reviews,

preaward reviews for medicare providers, and
implementing the block grant compHance pro-

gram. A careful examination of the CRM reveals

some of the major deficiencies characterizing

OCR's processes and practices employed in con-

ducting civil rights enforcement activities.

The CRM's introduction reiterates the mis-

sion of OCR and explains the manual's develop-

ment:

The mission of the Office for Civil Rights (OCR) in

the Department of Health and Human Services (HHS)
is to promote and ensure that people have equal ac-

cess to and opportunity to participate in and receive

services in all HHS programs without facing unlawful

discrimination. The Case Resolution Manual
(Manual) provides OCR with the tools to accompHsh
these objectives promptly and effectively and to

maximize the impact of existing resources. ^^^

Also in the introduction, OCR identifies several

broad principles on which the procedural guid-

ance in the manual is based. First, OCR states

that the CRM is not a "prescriptive" document,

but one that offers "flexibihty," while estabhsh-

ing "general parameters within which a variety

of resolution approaches can be appropriately

utilized."i65 Along these Unes, OCR notes that it

has had "considerable success with the use of

existing formal and informal means to help re-

solve disputes between parties." ^^^ However,

OCR states that it needs to "examine and ex-

pand, where appropriate and feasible, the use of

additional Alternative Dispute Resolution
(ADR) methods."i67

162 OCR, CRM.
163 See HHS, OCR, Investigative Procedures Manual
(hereafter cited as IPM).

164 Ibid., "Introduction."

165 Ibid.

166 Ibid.

167 Ibid.

The second broad principle on which OCR
bases its case processing activities is "a strong

behef in the merit of teamwork: within the in-

vestigative team, within each region, and be-

tween each OCR component."^^^ Further, OCR
states that it places a premium on "consultation

and a willingness to take responsibility."^^^ The
third principle on which OCR bases its compH-
ance review and complaint investigation proce-

dures is "commxuiication and involvement,"

which the CRM states are "essential to effective

case processing."i7o OCR indicates that it will

provide the appropriate level of communication

and involvement through frequent meetings and
written status reports "circulated to everyone

and clearly defining the involvement of each

team member." i^i These three broad principles

provide a sound basis for conducting civil rights

enforcement.

OCR indicates that one of its main goals in

conducting enforcement activity is "securing sys-

tem comphance.""2 Numerous experts on civil

rights law in the health care context, including

litigators, legal scholars, and professional re-

searchers, agree that OCR has failed utterly to

pursue the kind of large scale systemic compli-

ance review and Utigation that covdd reduce ra-

cial and ethnic disparities in health care access,

financing, research, and treatment. ^'^^ The lack

of aggressive title VI enforcement is evident in

OCR's failure to develop systemic enforcement in

key areas of the Nation's heath care system such

as the managed care industry and medicaid.

OCR's Region II is now working on a case in

Nassau County, New York, involving allegations

of discrimination. However, this case was
brought to OCR's attention only after investiga-

tive reporters for a television network uncovered

the discrimination, i'"*

168 Ibid.

169 Ibid.

170 Ibid.

171 Ibid.

172 See ibid.

173 See generally Jane Perkins, National Health Law Pro-

gram, telephone interview, Feb. 5, 1999, pp. 2-3 (hereafter

cited as Perkins interview). Lado interview; Bonnyman in-

terview.

174 Fernando Morales, attorney. Region II, Office of General

Counsel, HHS, telephone interview, Feb. 3, 1999, p. 3

(hereafter cited as Morales interview).
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Although OCR states one of its main priori-

ties is to secure comphance, much of the CRM
focuses only on procedures for conducting com-

plaint investigations. i''^ To address the kind of

broad-based structural civil rights concerns indi-

cated by significant racial disparities in health

care status and quahty of care, large-scale sys-

temic comphance reviews are a more effective

tool than individual complaint investigations.

Therefore, more thorough, detailed procedural

gviidance on conducting comphance reviews

would help strengthen the CRM as procedural

guidance and emphasize more forcefully the im-

portance of large-scale onsite comphance reviews

in addressing systemic discrimination in the

health care industry. ^'^

The CRM also needs a more significant dis-

cussion on collecting statistical and other data

necessary for comphance reviews. The current

discussion in the CRM does not emphasize the

importance of statistical evidence because it is

too brief and does not address specifically the

different kinds of statistical data necessary for

estabhshing proof of a systemic level violation.

However, statistical evidence is invaluable in

conducting comphance reviews and complaint

investigations. 1''

For showing both intentional and disparate

impact discrimination, statistics play a crucial

role. A finding of a title VI violation by OCR may
require statistical evidence to show that the re-

cipient engaged in a pohcy or practice that re-

sulted in discrimination on the basis of race,

color, or national origin, whether the recipient

intended to practice such discrimination or

whether the practice was neutral with respect to

intent, but nonetheless caused an adverse im-

pact. For OCR to show that a recipient is en-

gaging in intentional discrimination on the basis

of race, statistical evidence may be used to lend

credibihty to claims of discrimination made by

individuals in complaints. The CRM, however,

does not contain a section on the kinds of statis-

tical data that would be necessary to show a title

VI violation in different kinds of cases using spe-

cific examples of the uses of statistical data in

both disparate impact and disparate treatment

cases.

The CRM also is very brief and cursory in its

procedural guidance for comphance reviews and
complaint investigations. For example, the man-
ual does not include thoroughly detailed imple-

mentation and enforcement procedvu"es particu-

lar to HHS' block grant programs; nor does it

specifically address how OCR uses the disparate

treatment and disparate impact theories in

fashioning approaches to estabhshing cases of

discrimination; nor does it include step-by-step

instructions for implementing title VI, from the

apphcation and preaward process through com-

phance review and complaint processing, in each

t5rpe of program HHS sponsors. i''^ This is espe-

cially important for State-administered pro-

grams, such as continuing State programs and
block grant programs. ^''^ Since those programs'

civil rights comphance components are managed
by State and local recipients, rather than by
HHS, they involve special and more comphcated
enforcement issues related to OCR's oversight

and monitoring of States' title VI implementa-

tion efforts. It is critical that both OCR staff and
State recipients understand how to conduct the

title VI enforcement mechanisms particular to

such programs.

OCR intentionally developed the CRM in a

streamlined format to make it more accessible

and user-friendly to investigative staff, ^^o How-
ever, in doing so, OCR created a manual that is

not sufficiently thorough to provide investigative

staff with the kind of comprehensive desk refer-

ence. One regional manager noted that the CRM
can be used as a desk reference, but it must be

used in connection with other pohcies, regula-

tions, and resources pertaining to investigative

work to do thorough and effective investiga-

tions.^8^ A second, more far-reaching effect of the

CRM's lack of detailed guidance may be a nega-

tive impact on OCR's abUity to integrate effec-

tive title VI enforcement into every type of HHS
grant program, particularly block grants. By

"5 Ibid.

1™ OCR is currently working on a draft substantive compli-

ance manual. When finished, its issue-specific investigation

procedures may meet this need to some extent. See vol. II,

chap. 3, for a discussion of the intended role of this docu-

ment and a review of its chapter on patient-dumping.

i''^ See above for a discussion of the need for data collection.

•''S The appendices, however, do contain the procedures for

block grants, but do not provide details on the enforcement

of nondiscrimination provisions of block grant statutes.

'^9 See below for a discussion of OCR's oversight and moni-

toring of continuing State programs.

180 Kyle-Holmes interview, p. 4.

181 Ibid.
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trying to ensure balance between the need for

thoroughness and the desire to keep the manual
simple is reasonable, OCR appears to have sacri-

ficed thoroughness and detail.

One means of addressing the need for thor-

oughness and detail in its procedural guidance

for investigative staff is to ensure dissemination

and familiarity with the title VI investigative

procedures manual recently issued by DOJ/
CORS.182 This document, released to title VI en-

forcement agencies in September 1998, is far

more thorough, detailed, and comprehensive as

procedural guidance. CORS developed this

document in response to the many requests from

Federal civil rights enforcement agencies to pre-

pare gmdance on investigative techniques. ^^^

Where OCR's CRM is sUghtly over 50 pages,

the CORS manual contains more than 200 pages

and many sections that the CRM does not. These

include sections on appUcable legal theories,

such as disparate treatment and disparate im-

pact; a description of the evidence required to

complete investigations under these theories;

methods for analyzing evidence; and far more
detailed sections on settlement agreements, let-

ters of finding, and investigative reports. The
CORS manual also contains 28 appendices cov-

ering topics such as interviewing techniques and

monitoring checkHsts. Compared with the CRM, it

is by far the more complete and useful document.

In addition to dissemination of the CORS
manual, OCR could seek to enhance the CRM by

changing the presentation of the manual. For

example, OCR could develop a more indepth

manual but provide the document to staff in a

binder with mxiltiple, removable parts separated

by tabs. Using this approach, OCR could develop

a more detailed, comprehensive manual while

allowing staff to focus only on the sections they

feel are most useful to them in conducting inves-

tigative work.

The discussion below addresses how well

OCR implements the procedures it discusses in

the CRM. The focus of the discussion is on the

process OCR vmdertakes in conducting the kind

of enforcement activity that it performs: prea-

ward and postaward comphance reviews; and

complaint investigations. For each enforcement

activity, the process of enforcement from plan-

ning and priorities, to procedures and outcomes,

including findings and administrative and legal

proceedings, are addressed.

Assurances Before Releasing Funds
OCR begins its efforts to ensure comphance
among recipients of Federal financial assistance

before the release of Federal funds. Under DOJ
guidance, OCR requires all applicants of funding

programs to submit assurances of comphance
with laws prohibiting discrimination.i84 ^s part

of the HHS appHcation process, prospective re-

cipients of Federal financial assistance (e.g.,

loans, contracts, cooperative agreements, prop-

erty, or other financial assistance) from HHS
must sign a comprehensive statement certifying

their comphance with Federal civil rights stat-

utes that prohibit discrimination on the basis of

race/ethnicity, color, national origin, gender, age,

and disabihty.i*5

An assurance of comphance form is an
agreement in which a recipient legally agrees to

administer its programs and services in accor-

dance with title VI and other civil rights provi-

sions pursuant to the grant agreement, contract,

or appropriation—an agreement to use program
funds in a nondiscriminatory manner. ^^^ The
appHcant's signature means that civil rights

comphance is a condition for receiving Federal

funds and that HHS has the right to seek judi-

cial enforcement of the assvirance.^®''

The DOJ coordinating regulations require "at

a minimum"—as a condition prior to receiving

Federal funds—that recipients of Federal funds

(including State agencies participating in block

grant programs) sign statements assuring that

they will administer their federally financed

programs in a nondiscriminatory manner, ^^s

182 See DOJ, Title VI Investigative Procedures Manual.

183 Ibid., p. 6.

184 O'Brien and Mackey interview, p. 6.

185 HHS, OCR, Office of Program Operations, "Assurance of

Compliance," May 1997 (hereafter cited as HHS FORM 690).

186 See USCCR, Federal Title VI Enforcement, p. 171; Ar-

kansas, Louisiana, New Mexico, Oklahoma, and Texas State

Advisory Committees, report to the USCCR, The New Wave

of Federalism: Block Granting and Civil Rights in the

Southwest Region, January 1983, p. 8 (hereafter cited as The
New Wave ofFederalism).

187 HHS, Form 690, p. 2. HHS OCR devised HHS Form 690.

OPO interview, p. 15.

188 See 28 C.F.R. § 42.407(b) (1998); USCCR, Federal Title VI

Enforcement, pp. 3, 9, 171 (for State agencies) and pp. 8, 83,

171 (for other applicants seeking Federal assistance); The

New Wave ofFederalism, p. 8.
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DOJ coordinating regulations require that, prior

to approval of Federal financial assistance, Fed-

eral agencies must make written determination

as to whether the appUcant is in comphance

with title VI. 189 As a basis for this determination,

agencies shovdd rely on the submission of an as-

surance of comphance and a review of the data

submitted by the apphcant.^^" Where a determi-

nation cannot be made from these data, the

regulations require the apphcant to submit

"necessary additional information" and require

the agency to take steps such as communicating

with local government officials or minority or-

ganizations and conducting field reviews, i^^ In

addition, the regulations state, "Where the re-

quested assistance is for construction, a pre-

approval review shovdd determine whether the

location and design of the project will provide

service on a nondiscriminatory basis and
whether persons will be displaced or relocated

on a nondiscriminatory basis.''^^^

Similarly, HHS title VI regulations require

that every apphcation for HHS financial assis-

tance contain an assurance that the program
wiU be conducted in comphance with aU Federal

requirements imposed by or pursuant to title

VI.193 HHS title VI regulations require that

every apphcation by a State or State agency con-

tains a statement that the program is (or, in the

case of a new program, will be) conducted in

comphance with all requirements under title

VI.194

Along with the civil rights assurance form,

OCR reviews other documents to demonstrate

an apphcant institution's civil rights comphance
before granting funding. According to OCR,
these documents may include the apphcants'

nondiscrimination pohcy, section 504 grievance

procedxire, patients' rights handbook, and age-

related pohcies for compliance with apphcable

civil rights laws.^^^ OCR also informed the

Commission that once an institution has estab-

hshed its civil rights comphance through fihng

an assvirance form, that institution's status re-

mains in effect permanently, unless the facihty

undergoes a change of ownership or other sig-

nificant organizational, pohcy, or practices

change that requires the submission of a new
assurance form.^^^ OCR did not hst a finding of

habihty in a civil rights lawsuit as one of the

reasons why it would require an institution to

undergo a new assurance process.

Preaward Reviews
Preaward reviews are extremely valuable be-

cause they allow Federal agencies to discover

discrimination before Federal funds are given

out. Preaward reviews can also be used to re-

quire apphcants to take preventive measures to

ensure that discrimination will not occur in their

programs as a condition of receiving funds.

Thus, preaward reviews are essential to pre-

venting title VI violations before they take their

toU on potential beneficiaries and participants.

Furthermore, desk-audit preaward reviews are

an effective means of targeting State or local

continuing program recipients that may need

technical assistance or more extensive onsite

review. However, HHS only performs these re-

views on medicare recipients. For all other

funding recipients, beyond assurances signed at

the time funds are allocated, there is no re-

quirement to give annual or more frequent re-

ports on civil rights activities (e.g., what techni-

cal assistance and outreach the faciUty has

done).

189 28 C.F.R. § 42.407(b) (1998).

i** See id. OCR estimates that, as of June 1999, it has over

75,000 such assurance forms on file. See Thomas E. Perez,

OCR, HHS, letter to Frederick D. Isler, assistant staff direc-

tor, USCCR, June, 3, 1999, enclosure, "Commission on Civil

Rights Evaluation of HHS OCR Headquarters Follow-up

Questions," p. 10, item 21 (hereafter cited as Perez letter,

June 3, 1999, "Commission on Civil Rights Evaluation of

HHS OCR Headquarters Follow-up Questions").

191 See 28 C.F.R. § 42.407(b) (1998).

192 Id.

193 45 C.F.R. § 80.4(a)(1) (1998).

194 Id. § 80.4(b)(1); USCCR, Federal Title VI Enforcement, p.

220.

Conducting Preaward Reviews

OCR's Case Resolution Manual contains a

brief section on conducting pregrant reviews for

facihties appl3dng to participate in medicare

programs, the only program for which OCR re-

qviires preaward reviews. i^'' OCR examines an
apphcant's "civil rights posture" when it apphes

195 Perez letter, June 3, 1999, "HHS OCR Headquarters

Follow-up Questions," p. 10, item. 20.

196 Ibid., pp. 10-11, item 22.

197 O'Brien and Mackey interview, p. 6.
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for participation in the medicare program. ^^^

However, because OCR performs these reviews

on new medicare apphcant facLUties and medi-

care providers only.^^^ many of HHS other feder-

ally assisted program appUcants and recipients

receive funds without undergoing a preaward
review process beyond the signing of an assur-

ance form to ensure compUance with title VI and
nondiscrimination in their programs.

OCR's Investigative Procedures Manual pro-

vided detailed instructions for conducting medi-

care preaward clearance reviews. Before clear-

ance is granted, OCR staff must collect from the

apphcant and review data on:

• The racial and ethnic composition of the ap-

phcant's service area.

• The racial and ethnic composition of the ap-

phcant's contract staff by type of position

held.

• If the apphcant's service area has more than

100 LEP persons, the apphcant's methods for

serving LEP chents, including whether the

apphcant has bihngual contact staff.200

The staff also must coUect and review additional

data from hospitals, such as the number of beds,

the number of patient admissions over a 2-week

period by race and ethnicity, the number of LEP
patients served, and the number of doctors asso-

ciated with the hospital by race and ethnicity.

Similar data are required for nursing homes,

home health agencies, rural health agencies,

hospices, and comprehensive outpatient reha-

bihtation facihties.201 If a review of these data or

other information obtained by staff suggests that

the apphcant might not be in comphance with

title VI, staff may conduct an onsite review of

the appUcant.202

138 Ronald Copeland, associate deputy director, Office for

Program Operations; Marcella Haynes, director, Policy and
Special Projects Staff; Pamela Malester, deputy director,

Quality Assurance and Internal Control Division; OCR,
HHS, interview in Washington, DC, July 29, 1998, p. 3

(hereafter cited as OCR interview, July 29, 1998).

199 USCCR, Federal Title VI Enforcement, p. 226. See HHS,
Report of the HHS Civil Rights Review Team, September

1993, p. 11 (hereafter cited as HHS, Civil Rights Review
Team Report).

200 OCR, IPM, chap. 18, p. 11.

201 Ibid., pp. 11-12.

202 Ibid., p. 4.

The procedvires manual did not explain the

objective in reviewing these data. For instance,

the manual does not state that staff should de-

termine whether minority and nonminority par-

ticipation in a recipient's program are compara-
ble, nor does it instruct staff to consider the re-

cipient's staffing patterns for indications that

there might be discrimination in the recipient's

program dehvery. Absent such provisions, com-
prehensive staff training is crucial to ensuring

that OCR staff perform these preaward reviews

efficiently and effectively.

It is not clear whether the preaward reviews

actually conducted by OCR are satisfactory to

determine comphance with civil rights statutes

and regulations. In Region VII, OCR staff indi-

cated that as long as they receive the data they

requested (pohcies, self-evaluations, posted no-

tices, etc.), the apphcant is certified.^os The Re-

gion VII staff said that dviring the preaward re-

view they want to make sure the apphcants have
pohcies for communicating with deaf and LEP
patients. In this region, staff said that preaward
reviews are conducted by equal opportunity as-

sistants, not equal opportunity speciahsts.204

Fvirther, it appears that preaward reviews

largely are "paper" reviews and are not con-

ducted onsite at the apphcant's faciUty.^os

Outside the medicare context, OCR's current

method of simply ensuring that apphcants for

HHS funding have signed the appropriate as-

surance form is a very de minimus approach to

its preaward review activity. One reason for the

lack of attention to this area is the already heavy

OCR workload. In FY 1998, for example, OCR
staff conducted 4,035 pregrant reviews of appU-

cants for medicare participation. Nonetheless,

vigorous title VI enforcement requires more
thorough means of ensuring that recipients of

Federal funding are complying with nondis-

crimination requirements before becoming re-

cipients of Federal funds. The limited focus of

HHS preaward review process impedes an effec-

tive title VI comphance and enforcement pro-

gram. Without a preaward review mechanism,
potential and actual program beneficiaries may
experience the adverse effects of discriminatory

practices before HHS can identify and address

203 OCR Region VII EOS interview, p. 2.

204 Ibid.

205 Pollack interview, p. 6.
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them at the postaward stage. However, with

strong proactive efforts such as desk-audit re-

views before allocation of funding, Federal agen-

cies such as HHS can better ensure that Federal

funding recipients are not practicing illegal dis-

crimination.

In 1998 OCR began a pilot project on auto-

mated pregrant reviews. Phase I of the project

involves the distribution of a "national Auto-

mated Pregrant Data Request Package" by hard

copy, e-mail, or Internet, to appHcants for medi-

care certification.206 The data request package

includes an information sheet explaining the

OCR information request; a Hst of information

requested, such as name and address of facility,

administrator's name, contact person, nvmiber of

employees, corporate affihation, nondiscrimina-

tion pohcies and notices; and information on

LEP and other pohcies. The package also in-

cludes information on how to estabhsh effective

nondiscrimination pohcies and notice proce-

dvu-es, how to estabhsh effective communication

procedures, information on section 504 and the

Age Discrimination in Employment Act, defini-

tions, and a section 504 self-evaluation check-

Hst.207 Although this package contains valuable

information, it leaves out much, such as a com-

plete description of title VI. Fvirther, it is only

provided to apphcants for medicare certification.

Thus, valuable tools, such as the section 504 self-

evaluation checkhst, which could be adapted to

other civil rights statutes, are not distributed

more widely to recipients of and apphcants for

Federal funding.

Analysis of OCR's Case Processing Database:

Preaward Reviews

Pregrant reviews occupy much of OCR staff

time. In many of the regions, a large proportion

of resources is spent on pregrant reviews. The
preaward review workload was heaviest in Re-

gions IV, V, VI, and IX.208 Seventy percent of the

total FY 1998 review workload was in these four

regions. OCR's primary responsibihties are to:

206 Ronald G. Copeland, associate deputy director. Office of

Program Operations, memorandum to regional managers,

Regions I thru X, Aug. 26, 1998 (re: automated pregrant

review data request project), p. 1 (hereafter cited as

Cbpeland, pregrant review memo).

207 Copeland, pregrant review memo, attachment, "OCR
Pregrant Automation Project."

208 Seeapp. 4.1.

(1) investigate complaints, (2) perform comph-
ance reviews, (3) provide technical assistance,

and (4) perform pregrant award reviews. Once
complaints and comphance reviews are factored

in, remaining resources are then distributed to

technical assistance and pregrant award re-

views.209 But, in three of the above regions, ex-

cluding Region IV, preaward reviews accounted

for 52 to 66 percent of the total workload of the

region.210 Thus, these regions have httle time for

other enforcement-related activities.

Figure 4.1

OCR's Total Pregrant Review Workload,
FY 1996-1998
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Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base, FY 1 996-1 998.

OCR's pregrant review workload varies.^n

During the early 1980s, the nimiber of pregrant

reviews conducted by OCR rose significantly,

due to changes in medicare regulations that al-

lowed home health agencies to participate. In FY
1984, OCR performed 3,275 pregrant reviews.

But after 1984, the number of reviews that OCR
conducted, feU considerably and continued this

downward trend throughout the early 1990s. By
FY 1993, the niunber of pregrant reviews con-

ducted by OCR had increased to 3,073, ap-

209 Cushing interview, p. 3.

210 HHS, OCR, Regions IV, FY 1998 Annual Operating Plan,

Table D (hereafter cited as OCR Region IV, FY 1998 AOP,
Table D); HHS, OCR, Regions V, FY 1998 Annual Operating

Plan, Table D (hereafter cited as OCR Region V, FY 1998

AOP, Table D); OCR Region VI, FY 1998 AOP, Table D; HHS,
OCR, Regions IX, FY 1998 Annual Operating Plan, Table D.

211 USCCR, Funding Federal Civil Rights Enforcement,

clearinghouse publication no. 98, June 1995, pp. 226-28

(hereafter cited as USCCR, Funding Federal Civil Rights

Enforcement).
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proaching the 1984 total. As shown in figure 4.1,

the total pregrant review workload peaked again

at 5,633 in FY 1997, a 19 percent increase from

the previous fiscal year. Between FY 1997 and
FY 1998, OCR's total pregrant award workload

decreased again by 29 percent. The FY 1998 pre-

grant award workload was 15 percent lower

than the FY 1996 workload.212 Also during this

period, HHS experienced a steep decHne in the

number of full-time employees. The total num-
ber of full-time employees feU from 437 in FY
1984 to 313 employees by FY 1992.213

Figure 4.2
OCR's Total Pregrant Reviews Carried-in,

FY 1996-1998

1577

1996 1997 1998

Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base, FY 1996-1998.

The total pregrant review workload includes

those pregrants received in the current fiscal

year and those pregrants carried into the cvir-

rent fiscal year from the previous fiscal year

(figures 4.2 and 4.3).214 As shown in figure 4.2, in

FY 1996, 29 percent of the pregrant reviews

were carry-ins from FY 1995. Twenty-eight per-

212 HHS, OCR, Case Activity Tracking System Database, FY
1998 (hereafter cited as OCR, CATS Database). During this

time, OCR's full-time staff continued to decrease, but the

decrease during fiscal years 1993 to 1997 was not as signifi-

cant as during fiscal years 1983 to 1992. Between fiscal

years 1993 and 1997 OCR lost a total of 71 full-time employ-

ees. OCR, "Budget and FTE Usage History."

213 HHS, OCR, "OCR Budget and FTE Usage History, FY
80-FY 99 est.," Oct. 5, 1998 (hereafter cited as OCR,
"Budget and FTE Usage History").

21'* For example, the FY 1998 pregrant review workload

included 2,706 pregrant reviews that were received in FY
1998 and 1,329 pregrant reviews that were carried-in firom

FY 1997.

cent of the FY 1997 reviews were carry-ins from
FY 1996. By FY 1998, 33 percent of reviews were
carry-ins from the previous fiscal year.2i5 Be-

tween fiscal years 1995 and 1998, OCR lost a

total of 42 full-time employees, which could ex-

plain in part the continuous rise in the percent-

age of pregrant work that has been carried into

previous fiscal years.216 As shown in figure 4.3,

between FY 1996 and FY 1997 the niunber of

pregrant reviews increased by 711 reviews.

However, between FY 1997 and FY 1998 the

number of preaward reviews decreased by
1,350.217

The number of open and closed pregrant

award reviews varied by region. Regions II and
IX were the only regions in which the number of

closed pregrant award reviews nearly equaled

the number of open reviews at the end of fiscal

year 1998. The workload in Region II consisted

of 118 pregrant reviews; only 58 percent of these

reviews were closed in FY 1998. Only 54 percent

of the 550 pregrant award reviews in Region X218

were closed in FY 1998.219 Two possible factors

contributing to the high percentage of unclosed

reviews in these two regions are both regions

have a relatively small compfiance staff and both

regions also are more complaint driven than
other regions.

Pregrant reviews are a critical element of

civil rights enforcement. Therefore, the need to

conduct more thorough pregrant reviews must
be balanced against the constant problem of in-

sufficient funding. However, it is possible for

OCR to find ways of conducting more vigorous

enforcement at the preaward stage that is time

and cost effective. One means of conducting

more thorough preawards of nonmedicare re-

cipients in the absence of more funding may be

for OCR to conduct a desk-audit review on a spe-

cific number of funding recipients. For example,

OCR covdd conduct desk-audit reviews of 10 per-

cent of its appHcants. By relying on sophisticated

software packages to perform statistical analyses

that can decrease the time needed to conduct a

desk audit from several weeks to a matter of 3

215 OCR, CATS Database.

216 OCR, "Budget and FTE Usage History."

217 OCR, CATS Database.

218 Region X covers Arkansas, Idaho, Oregon, and Wash-
ington.

219 OCR, CATS Database.

162



days, OCR investigative staff could conduct

these preaward desk audits without sacrificing

an inordinate amount of time. The level of en-

forcement activity OCR conducts at the prea-

ward stage could increase significantly through

these or similar means. HHS operating divisions

do not conduct preaward reviews, although most

of them require assurances of nondiscrimina-

tion.220

Figure 4.3

OCR's Total Pregrant Reviews Received,

FY 1996-1998

1996 1997 1998

Source: U.S. Department of Health and Human Services,

Office for Civil Riglits, Case Activity Tracking System Data-

base, FY 1996-1998.

Postaward Reviews

After Federal funds have been awarded, re-

cipients may be targeted for postaward compU-

ance reviews.221 OCR's regional offices have pri-

mary responsibihty for onsite compUance re-

views of recipients.222 DOJ's coordination regula-

tions require each Federal title VI enforcement

agency to implement "an effective program of

post-approval comphance reviews."223 These re-

views are to include "periodic submission of

comphance reports by recipients" and may in-

volve field reviews of some recipients.224 The
regulations also require that any findings from

these reviews be written and that notice be given

to the Assistant Attorney General for Civil

220 USCCR, Federal Title VI Enforcement.

221 OPO interview, pp. 30-33 (statements of Patricia

Mackey).

222 USCCR, Federal Title VI Enforcement, p. 228.

223 28 C.F.R. § 42.407(c)(1) (1998).

224 Id. § 42.407(c)(1).

Rights if they result in findings of noncompU-
ance.225

All HHS comphance reviews are initiated by

OCR, and are divided into two categories, Um-
ited scope and full scope.226 Limited-scope re-

views focus on a particvdar issue or problem

usually under a single statute, while full-scope

reviews cover a broader statutory scope, gener-

ally addressing all of the protected classifications

under a statute.227 The regional manager has the

authority to turn a limited-scope review into a

full-scope review.228

Limited-scope reviews also differ from full-

scope reviews in the approach used for conduct-

ing them. With hmited-scope reviews, OCR
screens recipients by desk-audit review to de-

termine whether an onsite review is appropri-

ate.229 Limited-scope reviews are attractive pri-

marily because they can be accomphshed more
quickly and with fewer resources than onsite

comphance reviews. However, the emphasis of

both full-scope and limited-scope reviews is to

ensure that HHS programs are in comphance
with the civil rights statutes prohibiting dis-

crimination.230

The vast majority of OCR's postaward re-

views are hmited-scope desk-audit reviews in

which it usually addresses only one issue rele-

vant to civil rights in health care. For example,

in recent years, one issue that frequently has

been the subject of hmited-scope reviews has

been limited Enghsh proficiency.23i However,

225 Id. § 42.407(c)(2),(d).

226 OCR interview, July 29, 1998, p. 3.

227 Ibid.; HHS, OCR, Case Activity Tracking System (CATS)
Procedures Manual, August 1998, chap. 1, pp. 2-3.

228 OCR, CRM, p. 24.

229 USCCR, Federal Title VI Enforcement, p. 228.

230 OCR interview, July 29, 1998, p. 3.

231 OCR, FY 1998 AOP Guidance, p. 2. For example, the

annual operating plan for Region II scheduled 90 limited-

scope reviews, all of which focused on LEP and hearing-

impaired individuals. However, the office did not include

any new full-scope compliance reviews in its operating plan

that year. HHS, OCR, Region II, FY 1997 Annual Operating

Plan. In 1998 the operating plans for Regions I, II, and VII

scheduled 20, 46, and 31 new limited-scope reviews, respec-

tively, of which LEP-focused reviews accounted for 17, 20,

and 25 of the reviews, respectively. Moreover, Regions I and
II did not include any new full- scope reviews in their oper-

ating plans, while Region VII included only 3. OCR Region I,

FY 1998 AOP; HHS, OCR, Region II, FY 1998 Annual Oper-

ating Plan (hereafter cited as OCR Region II, FY 1998 AOP);

HHS, OCR, Region III, FY 1998 Annual Operating Plan
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OCR's emphasis on limited-scope reviews that

only evaluate one issue indicates a misappro-

priation of its resources, because these reviews

are not as comprehensive as desk-audit reviews

that encompass one or more statutes, and no-

where near as comprehensive as onsite reviews.

Given the complexities involved in assessing the

presence of discrimination, particularly racial

discrimination, in the health care industry,

OCR's emphasis on Hmited-scope reviews ad-

dressing a single issue appears glaringly inade-

quate and ineffective as a means of maximizing

scarce resources. Moreover, a large percentage of

HHS funding recipients still do not undergo any
kind of postaward review process.

Planning and Priorities

Compliance Review Planning

OCR engages in planning activities to provide

focus to regional staff and to develop ways to

more effectively conduct its compHance re-

views.^32 During the 1990s, OCR planned en-

hancements for its compUance reviews, as weU
as other proactive steps to ehminate discrimina-

tion in certain target areas.233 For example,

through its strategic plan pilot projects, OCR is

working to reduce staff time allocated to com-

plaint processing and to reallocate staff to post-

grant and voluntary compUance and outreach

work.234 The agency has also sought to target

compUance reviews in specific areas, such as

managed care organizations, to determine

whether their contracting practices with provid-

ers produced discriminatory barriers to medical

services.235

In planning its compUance review activity

each year, OCR reUes on its annual operating

plan gmdance,236 the primary means through

which OCR headquarters communicates with

the regional offices to set annual priorities for

compUance reviews. The AOP gxudance provides

a niunber of priorities each year. However, OCR
headquarters aUows a signiJBcant amount of

flexibiUty in how the regions will conduct their

(hereafter cited as OCR Region III, FY 1998 AOP). See below

for a discussion of OCR's compliance review workload.

232 USCCR, Federal Title VI Enforcement, p. 229.

233 Ibid.

234 Ibid.

235 Ibid.

23G See chap. 2.

compUance review activity.237 This is important

because each region is very different demog-
raphicaUy and geographicaUy. For example, LEP
issues may be far more relevant in Regions VII

and IX, which include States with major LEP
popvdations, such as California, Arizona, and
New Mexico, whereas it may not be as signifi-

cant in other regions.238

FY 1998 Program Priorities

According to OCR headquarters' FY 1998 an-

nual operating plan guidance, the most recent

AOP provided to the Commission, OCR's
"programmatic priorities" for civil rights en-

forcement in the health care context for FY 1998

included:

• Limited EngUsh proficiency.

• Managed care.

• Hospital services.

• Other health care and social services deUvery
systems.

• Presidential/Secretarial initiatives on race.

• Departmental initiative on adult immxuiiza-

tion and vaccine safety.

• Title Vl/title IX appUed to federally con-

ducted programs.239

For each of the programmatic priority areas,

OCR identified specific objectives for compUance
reviews. For example, the AOP guidance memo-
randum required each region to conduct at least

one compUance review during FY 1998 address-

ing Umited EngUsh proficiency and managed
care.240 According to the AOP gmdance, these

priorities "support the commitments we have
made in ovir GPRA Annual Performance Plan

and the goals for ovir Strategic Plan."24i

Certainly the program priorities are clear on
identifying a particular issue on which to focus.

For example, based on a review of monthly

"Significant Activities Reports" submitted by the

regions to OCR's Office of Program Operations,

there appears to be an overwhelming emphasis

237 Pollack interview, p. 2.

238 Ibid., pp. 2, 7.

239 OCR, FY 1998 AOP guidance, p. 1.

240 Ibid., p. 2.

241 Ibid., p. 1.
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on limited English proficiency. 2'*2 In the context

of LEP, it appears that OCR has a clear idea of

what its objectives are and the forms of noncom-

pHance it is seeking to eradicate. In addition, the

AOP requires that each region perform a com-

pUance review addressing limited Enghsh profi-

ciency.

However, the AOP guidance does not require

that each region perform a compUance review for

all of the priorities. For example, for the initia-

tive on other health care and social services de-

livery systems, which supports HHS' Secretarial

initiative on quahty of health care, the guidance

recommends, but does not mandate, that OCR
staff perform comphance reviews.243 It appears,

based on the AOP guidance, that HHS has not

placed the same emphasis on this initiative as it

has placed on Umited EngUsh proficiency. Given

that this initiative is focused on continuing in-

equities based on race specifically in the context

242 A sampling of just one region's activities for a span of 3

months in 1998 shows the significant emphasis OCR re-

cently has placed on the LEP issue. For example, for the

month of February 1998, Caroline Chang, regional manager
for Region I, notes an LEP presentation to the Governor's

Cabinet at the Augusta, ME, statehouse; a regional briefing

on the LEP staff guidance; and 14 separate items under the

heading "LEP Complaints and Technical Assistance Activi-

ties in Maine." See Caroline Chang, regional manager, Re-

gion I, OCR, HHS, memorandum to Ronald Copeland, asso-

ciate deputy director. Office of Program Operations, Mar. 5,

1998 (re: Monthly Significant Activities Report (SAR) for the

Month of February 1998). For the month of March 1998, Ms.

Chang notes the following LEP-related activities: a compli-

ance review; two new complaints; four pending complaints;

and nine activities under the heading "LEP Complaints and
Technical Assistance Activities in Maine." See Caroline

Chang, regional manager, Region I, OCR, HHS, memoran-
dum to Ronald Copeland, associate deputy director, Office of

Program Operations, Apr. 2, 1998 (re: Monthly Significant

Activities Report (SAR) for the Month of March 1998). For

the month of April 1998, Ms. Chang notes a request for

technical assistance on LEP issues from Cambridge hospital

as result of an LEP "rollout" activity Region I had con-

ducted; eight pending complaints relating to LEP; an LEP
"rollout" to the regional meeting of New England Enterprise

(Communities; a speech on the LEP guidance given by Ms.

Chang at a seminar sponsored by the Massachusetts Medi-

cal Interpreters Association and Northeastern University's

Interpreter Education Project; and a panel discussion on
LEP issues led by a Region I EOS at the 1998 Civil Rights

Leadership Conference of the Massachusetts Advisory

(Council to the USCCR. See CaroUne Chang, regional man-
ager, Region I, OCR, HHS, memorandum to Ronald

Copeland, associate deputy director. Office of Program Op-
erations, May 7, 1998 (re: Monthly Significant Activities

Report (SAR) for the Month of April 1998).

2" Ibid., p. 1 and tab A.

of important areas such as health care financing,

insurance, and evolving health care dehvery sys-

tems, a stronger emphasis would seem entirely

appropriate.

Moreover, OCR's AOP for FY 1998, while re-

qiairing or recommending that each region con-

duct comphance reviews in particular program
priority areas, does not contain specific guidance

or discussion on developing and implementing

investigative plans specifically designed to at-

tain a clearly focused objective. The AOP's lack

of specificity on the actual objectives of its

planned comphance reviews is an indicator that

OCR, both at the headquarters and the regional

levels, is not focusing on what it specifically

hopes to achieve in conducting a particular com-
pliance review, and how it should conduct the

review to reach that objective.

For example, OCR Hsts managed care and
hospital services among the program priorities

under which each regional office is required to

conduct a compUance review in FY 1998. The
AOP states that the objective in requiring each

region to conduct at least one comphance review

of a managed care program is to increase "the

number of managed care plans shown to be in

compliance with title VI, section 504, and
ADA."244 The AOP states that the goal with re-

spect to managed care is to determine "whether

minorities. . .have access to nondiscriminatory

services,"245 but nowhere does the guidance dis-

cuss the forms of noncomphance for which OCR
is searching or the specific objectives it seeks to

address with regard to race discrimination under

title VI. It also does not identify the specific

means the agency would use to estabHsh a

showing of noncomphance, nor does it indicate

the remedy OCR wovdd seek if a violation were

uncovered.

The AOP guidance does not contain a recom-

mendation or reqviirement that each regional

office develop indepth, individuahzed investiga-

tive plans for conducting their comphance re-

views. While OCR requires each region to submit

an annual operating plan, the discussion of

planned activities, including comphance reviews,

that are included in the AOP are one-page de-

scriptions that simply identify, in very general

terms, each regional office's plans for completing

244 Ibid., p. 2.

245 OCR, FY 1998 AOP Guidance, tab A, § II.
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compliance reviews, technical assistance, and
other activities.246

Aside from the annual AOP guidance, there is

httle guidance concerning strategies for con-

ducting compUance reviews. One regional civil

rights attorney has expressed concerns about the

lack of clear focus in identifying both the prac-

tices OCR would consider to be title VI race dis-

crimination violations and the means of uncov-

ering these practices.^^? According to this attor-

ney, a longstanding problem with OCR compH-
ance reviews has been that often they appear to

become "bogged down by lack of investigative

focus."248 He stated that OCR's title VI compli-

ance reviews, in the managed care setting in

particular, generally display a lack of focus.^49

The lack of focus is based on the failure to iden-

tify clearly a number of factors, including what
kinds of data OCR is seeking, and the lack of

background research that might help OCR staff

to understand more fully the complexities in-

volved in rooting out discrimination in the

health care industry, particularly discrimination

on the basis of race.25° In his view:

The planning of the reviews has never involved any
specific focus on any particular practice or service.

None of the reviews that I can recall were ever suffi-

ciently diagnosis specific to identify data that would
be the basis for the comparison. It is a major problem
with comphance reviews. They have gotten extremely

abstruse and they remain abstruse. . . . The whole

comphance review practice is very unsatisfactory be-

cause it never defines an issue with enough specificity

to be able to say, yes, there is an actual issue posed

here that you can test using data.^^*

Based on interviews with OCR regional man-
agers, it appears that OCR is attempting to de-

fine the scope of its managed care compUance
reviews. One regional manager has indicated

some of the specific approaches his staff uses in

conducting compUance reviews in the managed
care setting.252 He said that his region's compU-

2^6 See vol. II, chap. 2.

2'*^ Stewart Graham, chief counsel, Kegion I, OfBce of General

Counsel/Civil Rights Division, HHS, telephone interview, Feb.

22, 1999, p. 7 (hereafter cited as Graham interview).

2« Ibid.

249 Ibid.

250 Ibid., p. 8.

251 Ibid.

252 Pollack interview, p. 7.

ance reviews in this area have focused on
"membership criteria, how people are being so-

Ucited, marketing, geographic areas of the plan,

outreach activities, and any criteria which may
discriminate by race.'^^s This is a clearer recita-

tion of the methods OCR uses in conducting its

reviews. However, it appears that OCR regional

staff do not develop written investigative plans

for every compUance review they perform.

EquaUy important, it appears OCR has
placed Uttle priority on title IX issues. Although

OCR has developed a program priority for FY
1998 that incorporates title IX along with title

VI, OCR regional staff report that they have
done no compUance reviews on title IX. The lack

of emphasis on ensuring compUance with title IX
mirrors the agency's failure to develop adequate

regiilatory and poUcy guidance on this statute.254

The agency reports that it receives very few

complaints on title IX. For example, the man-
ager in Region VI stated that approximately 60
percent of resources currently go into com-

plaints, but his region has not had any com-

plaints deaUng with title IX issues for which
HHS conducts enforcement efforts.255

A smaU nvmiber of complaints does not mean
that no discrimination is occurring; it may re-

flect weak efforts by OCR to pubUcize the law.

One regional attorney stated that current forms

of discrimination are often subtle and individu-

als may not be aware of their rights.256 Moreo-

ver, a regional manager stated that OCR does

not do much to address title IX because of a lack

of resovirces.257 However, in a complaint-driven

agency with few resources, if a particular statute

enforced by the agency is not the basis for many
complaints, by redirecting resources toward

compUance reviews on that statute, such an
agency can better determine whether discrimi-

nation is occvirring. In order to do this, at a

minimum OCR should make title IX issues a

separate program priority that requires each re-

gion to conduct at least one compUance review a

253 Ibid.

254 See vol. II, chap. 3.

256 Ralph Rouse, manager, Region VI, OCR, HHS, telephone

interview, Feb. 2, 1999, pp. 2, 6 (hereafter cited as Rouse
interview).

256 Bill Rhinehart, regional attorney, Region III, OCR, HHS,
telephone interview, Feb. 24, 1999, p. 2 (hereafter cited as

Rhinehart interview).

257 Rouse interview, p. 2.
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year on title IX issues relating to health care

and/or medical study and practice.

Full-Scope vs. Limited-Scope Reviews

In identifying requirements for meeting the

objectives under each program priority in its

AOP gviidance, OCR does not distinguish be-

tween full-scope and limited-scope reviews.

Whether a review wiU be Umited or full scope

depends on the discretion of the regional man-
ager.^ss Based on the Commission's evaluation of

OCR enforcement activities, OCR conducts far

more Umited-scope reviews than full-scope re-

views in meeting the AOP reqviirements for pro-

gram priorities.259 OCR defines hmited-scope

reviews as "designed to focus on a single issue,"

although they may focus on more than one is-

sue.^so In recent years the issue on which OCR
has based its limited-scope reviews primarily

has been limited EngHsh proficiency, which ad-

dresses national origin discrimination but does

not cover race and color, the other two protected

classifications under title VI. Such Limited-scope

reviews can be accompHshed more quickly and
with fewer resources than onsite compUance re-

views. However, OCR's rehance on limited-scope

reviews, and haphazard selection of sites for

compUance reviews, is a weakness in its overall

enforcement program. Using such an approach,

OCR fails to enforce aU of the civil rights stat-

utes under its care, and thus, fails to ensure

equal access and treatment for aU protected

classes under those statutes. In particvdar,

OCR's emphasis on limited-scope reviews focus-

ing only on the Hmited EngHsh proficiency issue

has created two significant problems. First, it

has meant fewer fuU-scale, onsite reviews which

are necessary to thoroughly assess comphance in

many instances. Second, it has resulted in the

neglect of several important classifications vinder

title VI, namely, race and color.

Site Selection

OCR targets recipients for compliance re-

views based on a Hst of national priority issues

developed by headquarters staff, or if research or

other information, such as lawsuits, complaints,

or a history of noncompHance, suggests that they

may have a comphance problem.26i Some of the

research material used to determine sites for

comphance reviews is provided by OCR's Policy

and Special Projects Staff (PSPS), which sends

weekly information reports to OCR regions. A
review of attachments to the weekly reports

shows they include newspaper articles, research

studies, and scholarly articles. These materials

cover a wide range of relevant issues. For exam-
ple, the October 23, 1998 weekly information

report contained the following attachments: a

news article from the Chicago Tribune reporting

on hospitals requiring payment arrangements
from women in active labor before administering

an epidural (procedxu-e to reheve pain during

labor);262 an article from Emerge magazine re-

porting on a study pubUshed in the Journal of

American Medical Association (JAMA) finding

that black people, women, and poor people are

less likely to receive Life-saving kidney trans-

plants than white people, men, and the afflu-

ent;263 and the JAMA article reporting the study,

titled "Barriers to Cadaveric Renal Transplanta-

tion Among Blacks, Women, and the Poor."264

OCR rehes on such research to some ex-

tent in conducting comphance reviews.^^s How-
ever, by placing a stronger emphasis on research

as a tool for targeting sites for comphance, OCR
staff would have a better knowledge of the re-

cipient selected and could more effectively con-

duct the comphance review. By placing more
emphasis on these source materials as the basis

for targeting different groups for comphance re-

views, OCR would be using a creative means for

conducting its site selection targeting activities,

from both a geographical and topical standpoint.

As one OCR regional manager has stated, more

258 OCR, CRM, p. 24.

259 See discussion below analyzing OCR's case database.

260 OCR, CRM, p. 23.

261 See OCR, IPM. p. 1.

262 Karen Brandon, "Some Poor Face Cash Demand During
Labor," Chicago Tribune, Oct. 1, 1998, pp. 1, 14.

263 Kathleen Kerr, "Uneven Access to Transplants/Blacks,

Poor Less Likely to Get Kidneys," Emerge Magazine Online,

Oct. 8, 1998, accessed at <http://www.msbet.com/news/

home.asp?number=2>.

264 G. Caleb Alexander and Ashwini R. Sehgal, "Barriers to

Cadaveric Renal Transplantation Among Blacks, Women,
and the Poor," Journal ofAmerican Medical Association, vol.

280, no. 13 (Oct. 7, 1998), pp. 1148-52.

265 See Vada Kyle-Holmes, regional manager, Region VIII,

OCR, HHS, letter to Frederick D. Isler, assistant staff direc-

tor, Office of Civil Rights Evaluation, USCCR, Jan. 14, 1999

(re: request for information), p. 4 (hereafter cited as OCR
Region VIII, Response to Information Request).
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research on emerging issues and more of a focus

on information gathering in preparing to conduct

investigations would be beneficial to OCR
staff.266

Currently, the compilations sent by PSPS to

regional staff are not very extensive. However,

regional staff assigned on a rotating basis to sig-

nificant research projects could be effective for

creating much larger compilations of materials.

To this end, OCR headquarters could provide

specific guidance on available research tools and
areas where research is needed. OCR regional

offices could assign staff on a rotating basis to

the task of briefing newspaper articles and re-

search studies to make recommendations on
where OCR should conduct comphance reviews

and what issues are relevant. Such staff could

make use of research tools such as the Internet

and electronic research databases such as

LEXIS/NEXIS in conducting this research.

Compliance Review Procedures

In its overview on conducting comphance pro-

cedures, OCR's Case Resolution Manual pro-

Addes a very brief discussion containing three

sections: general comphance procedures, full-

scope reviews, and hmited-scope reviews.^^^ OCR
uses the opening paragraphs of this section to

set forth its view of the role that comphance re-

views should play in rooting out Ulegal discrimi-

nation by recipients of HHS funding. OCR states

that the statutes it enforces require it to review

"from time to time" the procedixres and practices

of HHS funding recipients to determine whether

they are in comphance with civil rights stat-

utes.268

OCR states that its pivotal objective in con-

ducting a comphance review is "to address com-

prehensive systemic issues."269 However, the ex-

tent to which OCR has been able to achieve that

objective, at least with regard to title VI race

discrimination, is questionable. For example,

despite overwhelming evidence of large-scale

racial disparities in access to health care

throughout the health care industry, 2'^° it ap-

pears that OCR comphance reviews, rarely sys-

temic in nature, often do not address the signifi-

cant disparities by race, ethnicity, and sex, that

are found in almost every health care context

imaginable, such as the managed care industry,

nursing homes, home health care, medical school

admissions, medical research, and minority staff

privileges. 2'^! Moreover, the CRM itself imphes
that even when a compliance review indicates a

potential violation, OCR will not necessarily in-

vestigate. The CRM states, "Whenever a comph-
ance review indicates a potential violation, OCR
should offer technical assistance to resolve the

matter. Alternately, at the discretion of the Re-

gional Manager, OCR may initiate an investiga-

tion to more thoroughly examine the underlying

issues or to seek legally binding Agreements to

effectuate systemic remedies."2'^2 With guidance

suggesting a reluctance to investigate a potential

violation, rather than a firm proactive stance on
comphance, OCR already has hindered its abihty

to ensure comphance.

Thus, when a potential violation is discov-

ered, the CRM appears to favor technical assis-

tance to the recipient over an expansion of inves-

tigative effort. An effective tool in achieving

comphance, technical assistance shovdd be an
integral aspect of OCR's operations. However,
OCR should take care not to overemphasize its

utihty. If systemic violations arise dvtring a com-

phance review, OCR should continue to probe

into the investigation to discover all underlying

issues that may be contributing to a program's

disparate effects. Otherwise, the structural con-

ditions that originally created the disparities

will persist. However, based on the Commis-
sion's evaluation of OCR enforcement activities,

the extent to which OCR thoroughly examines

underlying issues to effectuate systemic reme-

dies appears to be quite limited.

Contributing to the erosion of OCR's capacity

to perform effective comphance reviews is the

CRM's failvire to emphasize OCR's role in the

prevention of systemic discrimination, and to

26G Kyle-Holmes interview, p. 2.

267 See OCR, CRM, pp. 22-23.

268 Ibid., p. 22.

269 Ibid.

270 See vol. I, chap. 3.

271 See generally Ronald Copeland, associate deputy director;

Office of Program Operations, OCR, HHS, documents sent

November 1998 in response to USCCR request for informa-

tion, including Letters of Findings and Other Closures—^FY

1998; Letters of Findings and Other Closures—FY 1997;

Regional Monthly Significant Activities Reports (hereafter

cited as OPO, Response to Information Request). See vol. I,

chap. 3 and vol. II, chap. 3.

272 OCR, CRM, p. 22 (emphasis added).
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specifically address how to conduct compliance

reviews in the above contexts. The CRM's entire

section on comphance reviews is only four pages,

over two of which are devoted to medicare pre-

grant reviews. Moreover, the manual's section on
comphance reviews does not even contain case

resolution and enforcement procedures. It

merely cross-references those segments of the

complaints section, stating that "[t]he proce-

dvires identified in the Manual for compHant
resolution and enforcement shovdd be utihzed for

comphance reviews, as appropriate."273 With this

cursory treatment of such an important OCR
function, OCR headquarters should not expect

regional staff to even appreciate the purpose of

comphance reviews, much less know how to per-

form them.

In short, the CRM's procedviral discussion on
postaward comphance reviews places a strong

emphasis on technical assistance and outreach

and education while providing httle else in the

way of specific procedural guidance. The CRM
states that "[a]ll comphance reviews should in-

clude a component for technical assistance and,

except for Medicare pregrant reviews, commu-
nity outreach.''^'^ In addition, it identifies and
briefly describes the two kinds of postaward

comphance reviews OCR conducts, full scope and
hmited scope. Beyond this, the guidance merely

states that the procedures identified in the CRM
for complaint resolution and enforcement should

be used for comphance reviews, as appropri-

ate.275

However, given the significant differences be-

tween comphance reviews and complaint inves-

tigations, this cursory statement appears inade-

quate. Among the key differences are: comph-
ance reviews are systemic in nature whereas
complaint investigations generally are far more
limited in scope; the kind of information and
data and the means of gathering it may vary

significantly between comphance reviews and
complaint investigations; and comphance re-

views require a carefully planned design before

they are begun. At a minimum, the CRM should

address the development and implementation of

investigative plans for conducting comphance
reviews.

The CRM's section on comphance reviews

contains a more complete, although stOl brief,

discussion on medicare pregrant clearance re-

views.276 However, the comphance review section

does not address any other specific topics or is-

sues on which OCR is focusing or might focus on
in the future. These include proving disparate

impact cases, racial medical redlining, access to

health care financing programs such as medicaid

and medicare, and participation of women and
minorities in health care research programs. In-

vestigatory procedures will differ based on which
one of these issues is involved. A more detailed

discussion, along the lines of the one the CRM
provides on medicare pregrant clearances seems
appropriate. The lack of specific procedural dis-

cussion on various issues is another example of

OCR faihng to achieve the proper balance be-

tween streamhning and completeness with the

CRM.
The procedures OCR identifies for conducting

comphance reviews in the CRM provide a cur-

sory overview of the efforts the agency will un-

dertake to determine the presence of comphance
violations. However, not only is the CRM discus-

sion on conducting comphance reviews cursory

and brief, but the methodology described is rou-

tine and focused on generahties such as ad-

dressing "comprehensive systemic issues," more
thoroughly examining the underlying issues,

and providing technical assistance. ^'^^ Although

the CRM discussion is intended as an overview,

it suggests that the actual investigative tech-

niques employed by OCR in conducting comph-
ance reviews could benefit fi:om an infusion of

creativity and aggressiveness in identifying ille-

gal discrimination.

One commentator, writing about what he re-

fers to as the "high water mark" of civil rights

enforcement in the health care context, the years

firom 1964 to 1968, notes that this period is

"instructive of what is required" to conduct

"aggressive enforcement of civil rights comph-
ance."278 He suggests that OCR m 1999 should

pattern comphance review activities after those

conducted in the 1960s, seeking to collaborate

with civil rights activists, organizations, and
other interested parties. He describes comph-

273 Ibid.

274 Ibid.

275 Ibid.

276 Ibid., pp. 23-24.

277 Ibid., p. 22.

278 Smith, Health Care Divided, p. 331.
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ance efforts undertaken diiring this period in the

following manner:

Civil rights inspection teams during this period did

not rely solely upon reports of hospitals and the rou-

tine collection of statistical information, or even upon
on-site inspections. Data resources were far inferior to

what exist today, and the inspectors were usually

pulled on temporary assignments from unrelated

parts of the federal bureaucracy and often lacked any

familiarity with the institutions they were reviewing.

They often faced far more determined and hostile ad-

versaries, willing to go to extensive lengths to conceal

their actual operations and to circumvent compliance.

. . . [One reason for their success is] a network of local

civil rights organizations and health services workers,

intimately familiar with the operations of local hospi-

tals, did the "real work." Periodic telephone contacts

between the president of the NMA [National Medical

Association], hired as a part-time consultant to the

Office for Equal Health Opportunity, and local physi-

cians helped target problem areas. Local hospital em-

ployees, often meeting in secret locations with inspec-

tors the evening before site visits in order to avoid

retaliation, would review the floor plans and instruct

inspectors about the problem areas. The knowledge

that this was part of the procedures circumvented

much obfuscation.2''9

Figure 4.4
OCR's Total Compliance Review Workload,
FY 1996-1998
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Figure 4.5
Compliance Reviews by Region, FY 1998

Analysis of OCR's Case Processing Database:

Compliance Reviews

Deficiencies in OCR's comphance review ac-

tivities are exacerbated by staff and resource

limitations. OCR's staff is disproportionately

small relative to the amount of Federal financial

assistance HHS distributes. OCR has devoted

the majority of its staff resotu-ces to complaint

investigations and pregrant reviews, and has

devoted few resources to the other civil rights

enforcement activities. As a result, few comph-
ance reviews are conducted.^so

Similar to the pregrant review workload, the

comphance review workload decreased in FY"

1998, after nearly doubling between fiscal years

1996 and 1997 (see table 4.1). In FY 1998 the

comphance review workload consisted of 257

reviews.281 Because comphance reviews are un-

III IV V VI VII VIII IX X

Region

DFull scope Limited scope

Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base. FY 1996-1998.

279 Ibid.

280 For example, the Commission previously reported that in

FY 1993 OCR began only 12 onsite compliance reviews and
completed 21 compliance reviews. The previous 5 years av-

eraged 99 such reviews and investigations per year. USCCR,
Funding Federal Civil Rights Enforcement, p. 229.

281 OCR, CATS Database.

dertaken upon OCR's own initiative, OCR ulti-

mately determines the size of the workload in

this particular activity, so it is not unusual to

see fluctuations, particvdarly diuing the years

when resources are limited or budgets have been

cut.
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Table 4.1

OCR's Compliance Review Workload, FY 1996-1998

Compliance reviews

Full-scope reviews

Carry-ins

New starts

Closed

Open

Limited-scope reviews

Carry-ins

New starts

Closed

Open

Total workload

1996 1997 1998
Change

FY 1996-97
Change

FY 1997-98

18

3

15

33

6

27

61

13

48

83.3%
100.0%
80.0%

84.8%
116.7%
77.8%

12

6
20
13

21

40
66.7%
116.7%

5.0%
207.7%

137

14

123

253

30

223

196

33

163

84.7%
114.3%
81.3%

-22.5%

10.0%
-26.9%

108

29
220

33

135

61

103.7%
13.8%

-38.6%

84.8%

155 286 257 84.5% -10.1%

Source: U.S. Department of Health and Human Services, Office for Civil Rights, Case Activity Tracking System Database,

FY 1996-1998.

In FY 1996, 23 percent of the total compli-

ance review workload remained open at the end
of the fiscal year. Although OCR's total comph-

ance review workload increased by 85 percent

between fiscal years 1996 and 1997, OCR was
able to close more compUance reviews in FY
1997 than in FY 1996. Although the comphance
review workload decreased in FY 1998 compared
with the previous year, the number of reviews

that remained open at the end the year in-

creased from 46 to 101.282

As shown in figvire 4.4, most of OCR's comph-
ance reviews are limited in scope. During FY
1996 and FY 1997, roughly 88 percent of all

comphance reviews were conducted as hmited-

scope reviews. In FY 1998, 76 percent of aU com-

phance reviews were limited scope.^83

As shown in figure 4.5, all OCR regions initi-

ated some form of comphance review in FY 1998.

Regions VIII and IX were the only regions in

which the full-scope comphance review workload

exceeded the limited-scope review workload. In

FY 1998 Region 1X284 had only two comphance
reviews, both of which were conducted as full-

282 Ibid.

283 Ibid.

284 Region DC covers Arizona, California, Hawaii, Nevada,

Guam, the Pacific Islands, and American Samoa.

scope reviews.285 in 1999 Region IX is focusing

its comphance reviews on the Multiethnic

Placement Act.286 In FY 1998, Region VIII had
11 comphance reviews and 10 were full-scope

reviews. For FY 1999, Region VIII has roughly

18 limited-scope reviews planned, some of which
will be conducted on Hill-Burton facihties.287 The
nvimber of planned comphance reviews varies

depending on the issues being addressed and on
how the region can get the most out of its re-

sources.288

The regional manager in Region I stated that

in FY 1998 the region conducted two full-scope

reviews related to health care, one of which ad-

dressed managed care and the other focused on

LEP.289 For FY 1999, Region I has targeted three

health maintenance organizations for comph-
ance reviews.290 On the other hand. Region II

285 OCR, CATS Database.

28« Annis Arthur, Bud Ho, and Maria Sagatelian, equal op-

portunity specialists, Region DC, OCR, HHS, telephone in-

terview, Feb. 18, 1999, p. 3 (statement of Sagatelian)

(hereafter cited as OCR Region DC EOS interview). Pub. L.

No. 103-382, 108 Stat. 3518 (codified in scattered sections of

7. 8, 15, 20, 25, 29, and 42 U.S.C. (1994 & Supp. Ill 1997)).

287 Kyle-Hobnes interview, p. 5.

288 Ibid.

289 Chang interview, p. 8.

290 Ibid.
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staff did not conduct any full-scope reviews in

FY 1998, or FY 1996 and 1997.291

Complaint Investigations

Planning and Priorities

In its 1993 evaluation of OCR's activities, the

HHS Civil Rights Review Team indicated that

OCR complaint investigations were replete with

problems, ranging from an overemphasis on fol-

lowing the same procedures regardless of the

nature of the complaint, to inconsistent investi-

gative efforts due to a lack of staff training on
investigative procedures, civil rights law, and
HHS poUcy. The large complaint inventory at

that time resulted in considerable pressxire to

close cases, increasing the likeUhood of cases

being closed prematurely.292

Overall, although complaint investigation

takes up the majority of OCR resources, the of-

fice is not keeping up with the inflow of com-

plaints.293 Since 1994 OCR has taken steps to

expedite its case handhng by streamUning its

complaint processing procedures and by insti-

tuting a high-priority case process.294 OCR is

using team approaches, informal resolution

processes (alternative dispute resolution tech-

niques), and case prioritization to reduce the

amount of time spent on complaints that are not

hkely to resvQt in a finding of discrimination and
to spend more resoiirces on resolving "high im-

pact problems of discrimination."295 Under its

strategic plan, OCR also revised its Investigative

Procedures Manual to reflect the "best practices"

identified at headquarters and regional pilot

projects on case management.296 However, the

CRM does not contain a section on 'Tsest prac-

tices."

291 The lack of funds and poor management could partially

explain why more time is spent conducting limited-scope

reviews. The regional manager has indicated that, histori-

cally, Region II has had difGculty maintaining stability and
it is also a tough region to manage. There has been a high

turnover of staff; currently there are five employees, and
there also have been constant reductions in resources. Car-

ter interview, p. 3.

292 HHS, Civil Rights Review Team Report, pp. 6-7.

293 Although the complaint workload has decreased in recent

years, it remains high. Numerous complaints remaining

open are carried in fi*om previous years.

294 USCCR, Federal Title VI Enforcement, p. 230.

295 Ibid.

296 Ibid.

Complaint Procedures

DOJ's coordination regulations require Fed-

eral agencies to pubhsh procedures for handling

complaints. The agencies should investigate all

complaints with apparent merit and provide

written notice to the complainant and the apph-

cant or recipient of the disposition of the com-

plaint. Agencies can allow recipients to investi-

gate complaints against them, but they must
ensure that the recipients have adequate com-

plaint processing procedures and receive reports

on complaint investigations from the recipients.

Agencies and recipients must maintain a log of

all complaints filed against them.29''

OCR's Case Resolution Manual discusses

three elements of the complaint investigation

procedures: (1) evaluating the complaint, (2) at-

tempting to resolve the complaint, and (3) se-

curing comphance.298

Evaluating the Complaint

The CRM states that "a variety of methods
may be used to facHitate" the complaints proc-

ess.299 These include the "use of case triage,

staffing and the team approach where appropri-

ate."3oo The CRM identifies 10 steps in the proc-

ess of evaluating the complaint, including ac-

knowledging the complaint, gathering basic in-

formation, making jurisdictional decisions, and
prioritizing cases. ^oi

OCR staff begin the process of evaluating a

complaint by determining whether an allegation

it receives can be considered a complaint, as de-

fined by OCR. OCR's definition of a complaint is

"a written statement to HHS alleging that the

rights of one or more persons have been violated

and requesting, directly or by impHcation, that

HHS take action."302 It is unclear what the term
"by impHcation" means, and some examples of

what is and is not a complaint may be helpful

here.

OCR states that oral allegations, anonymous
correspondence, and inquiries seeking advice or

information but no action or intervention from

297 28 C.F.R. § 42.408 (1998).

298 OCR, CRM, table of contents.

299 Ibid., p. 1.

300 Ibid.

301 Ibid., pp. 1-10.

302 Ibid., p. 1.
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the Department do not qualify as complaints.^03

However, this part of the guidance appears

somewhat unreahstic and abstract because

many people who call seeking advice probably

will not know whether they would hke interven-

tion by OCR or from another agency since they

probably will not be familiar with the workings

of the Federal bvu-eaucracy . The investigator will

have to make that assessment. Here also, some
illustrative "real-world" examples may be helpful

so that staff will have guidehnes on how to ex-

plain the formal complaint procedures to persons

who call for information.

OCR currently does not require regional legal

staff to work with investigative staff on every

complaint intake procedvire.304 According to one

regional attorney, legal staff in his region have

input on only about 20 percent of cases.^os This

regional attorney has stated that he beUeves the

expertise of legal staff could be very effective as

a means of fvu:ther streamUning OCR's approach

to complaint processing.^os He stated that legal

staff could help to reduce man hours in con-

ducting complaints intake by relying as much as

possible on a team approach using both legal and
EOS staff.307 Such an approach could enhance

the effectiveness of intake procediu'es because

equal opportunity speciaUsts "tjrpicaUy have

more Umited knowledge than attorneys do in

determining if a case should be moot or if it has

merit."308 This attorney stated that he would
prefer (even though "the program people feel it

is not necessary in most cases") that legal staff

have more input during the complaint intake

stage rather than have the EOS staff handle this

matter on their own.^os He said that he never

knows if certain cases that were dismissed by
the EOS staff could actually have had issues un-

der HHS' jurisdiction.310 In addition, attorneys

can help "clarify allegations, make EOS' initial

assessment efforts more global and more fo-

303 Ibid., p. 3.

304 Freeman interview, p. 7.

305 Ibid.

306 Ibid.

307 Ibid., pp. 7-8.

308 Ibid., p. 7.

309 Ibid.

310 Ibid.

cused, and expedite the overall intake proc-

ess."3n

Following its sections on receiving complaints

and determining whether they are within the

scope of OCR's jurisdiction, the discussion on
evaluating complaints addresses gathering basic

information. In this section, OCR identiJEies a Ust

of documents and other information needed to

conduct a thorough investigation. However,
some of the items on the hst would be more in-

structive and more useful as guidance if they

were clearer and provided illustrative examples.

For instance, one item on the Hst states that

staff must obtain "sufficient information to un-

derstand the factual bases for the complainant's

behef that discrimination has occurred and the

basis of that discrimination."3i2 This item begs

the question of what OCR considers "sufficient."

Here again, examples comparing fact patterns

and evidence gathered in several different cases

are needed to illustrate clearly what kinds of

information and how much of it is required to

make a case under different theories of discrimi-

nation.

The Ust of basic information contains six

items altogether. These range from simple re-

quests such as identification of the complainant

to much more extensive requests such as

"sufficient information to understand the factual

bases" and the "harm/damage that has occurred

and what remedies/rehef are being sought by the

complainant."3i3 The CRM states that OCR will

only initiate complaint resolution procedures for

those allegations for which "sufficient" informa-

tion is provided. If such information is missing,

OCR must notify the complainant by telephone

or letter, and the complainant must then provide

the required information within 15 days of the

date of the request. If the complainant fails to

provide the information, and OCR does not grant

an extension, "the complaint will be closed and
the complainant will be so informed.''^^^

This 15 calendar day requirement seems an
onerous bvirden to place on the potential com-

plainant both with respect to the brevity of time

allotted and the sanction for not compl3dng fully

in that time. First, some of the language on

3" Ibid.

312 OCR, CRM, p. 3.

313 Ibid.

314 Ibid.
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which the information request is based is some-

what technical and may not be understood fully

by the layperson. For example, the potential

complainant may not be aware of the

"remedies/reUef ' available to him or her. Second,

the complainant is not in the role of a private

plaintiff who must estabhsh her own case based

on a legal cause of action. Rather, it is OCR that

must address complaints in its capacity as a civil

rights enforcement agency. It also is OCR that

has the responsibility of investigating com-

plaints to ensvire compUance with the statute.

Moreover, it is OCR EOS staff who are the pro-

fessional investigators and, thus, should know
exactly what kind of information they need to

begin the investigation. Therefore OCR should

be working with the complainant either by tele-

phone or in person to gather the necessary in-

formation within a reasonable timeframe, with-

out strict adherence to an arbitrary deadhne.

In addition, the CRM states that OCR wiU
only initiate complaint resolution procedures for

those allegations for which "sufficient" informa-

tion is provided. This is a very subjective term,

yet the CRM does not provide any guidance to

potential complainants on what constitutes

"sufficient" information. The complainant there-

fore does not know how much information he or

she must provide in order for their allegation to

contain "sufficient" information. At a minimum,
OCR should extend the 15-day deadhne for those

complainants who do not provide all the desired

information on the first try.

The sanction of completely dismissing the

complaint for failiu:e to meet the 15 day deadhne

is certainly inappropriate and highly inefficient,

particvdarly if OCR's goal is to ensure universal

comphance with civil rights laws. This very short

period of time between the date of the notifica-

tion letter and outright rejection of the com-

plaint surely must ehminate a great many le-

gitimate complaints that could help OCR to un-

cover noncomphance at the individual, small

group, and systemic level. It also must signifi-

cantly diminish OCR's chances of being an effec-

tive civil rights enforcement agency.

At a minimum, OCR must revise its pohcy to

extend the deadhne to at least 30 days.

DOJ/CORS investigative manual states clearly

that "[y]ou should give the complaint a specific

deadline by which the requested information

should be submitted, generally 30 days firom the

date of your written request, to complete a com-
plaint."3i5 OCR also must revise its Case Resolu-

tion Manual to more clearly define the term
"sufficient," perhaps by hsting the elements that

are needed to provide OCR with information suf-

ficient "to understand the factual bases for the

complainant's behef that discrimination has oc-

curred and the basis of that discrimination."

Such a Hst wovild be for the benefit of both OCR
staff and the potential complainant. This fist

might include the following:

• What occurred between you and the person

you beheve discriminated against you to give

you this behef?

• When did these events occur (try to be as spe-

cific as possible and provide a date for each

incident, if possible)?

• Why do you beheve you were being discrimi-

nated against (the discrimination must have
been because of your race, color, national ori-

gin/ethnicity, sex, disabOity, age)?

• Are there other people who were present

when these events occurred who could attest

to them (please provide names, addresses,

and telephone numbers if possible)?

• How do you beheve this situation should be

resolved?

• What would you like OCR to do to resolve the

situation?

Other key procedural guidance in the CRM's
discussion on evaluating complaints is the sec-

tion on prioritizing cases. The primary objective

of prioritizing cases, according to the CRM, is "to

give OCR the management tool to target cases

that are of significant national or local interest

that raise key comphance issues."3i6 OCR's guid-

ance on prioritizing cases also states that OCR
should take into consideration the available re-

sovirces and the circumstances of the case when
assigning a priority level. For example, the office

shoiild consider the relationship of the case to

the overall workload and the annual operating

plan of the regional office.^i^

315 DOJ, Title VI Investigative Procedures Manual, p. 20
(emphasis added).

316 OCR, CRM, p. 6.

317 Ibid., pp. 6-7.
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Once prioritized, a case will occupy one of

three categories.^^^ Category A, "National/Legal

Significance; Potential Violations," contains

cases that: (1) are of significant national or local

interest; (2) will probably result in a finding of

violation; or (3) wlU result in irreparable harm
without expedited processing. Category B,

"Complaints Requiring Additional Information,"

includes cases that have merit, but that require

additional evidence to determine the extent to

which further investigation will uncover a viola-

tion. Category C, "Complaints Suitable for Clo-

svire," covers cases for which there is sufficient

information to conclude that further investiga-

tion wiU probably not result in a finding of viola-

tion.319

Several issues relating to OCR's complaints

prioritization or categorization procedures ap-

pear evident based on the Commission's evalua-

tion. First, although OCR should utihze investi-

gative staff to make an initial determination of

which category a complaint should be in, OCR
must ensure that the categorization of charges is

reviewed by supervisors and attorneys after the

interview to ensure that the correct category has

been assigned. Cvirrently, this is not the proce-

dure in most regions as several regional attor-

neys have told the Commission that they gener-

ally are not involved in intake procedures. In

light of this and also given that the categoriza-

tion procedures are fairly new, it may be benefi-

cial for the Office of Program Operations to con-

duct a quaUty assurance review of all the re-

gional offices. This review could be based on a

comparative sample of offices to assess how weU
offices are doing with the categorization proce-

dures currently in place. Additional training

covild be provided to those offices where OPO
determines there is a problem with correct

charge categorization. OCR could also develop a

plan to standardize and systematize a team ap-

proach across the regions. This plan could en-

sure that investigative staff and legal staff work
closely in a more structured way to ensure

proper handling of complaints.

Second, these procedvires may be misunder-

stood by recipients, complainants, and other in-

dividuals outside OCR. Complainants may not

understand clearly the prioritization system and

whether they can influence the decision process.

Moreover, complainants may not know how to

frame their complaint so that the important
facts are made clear. Similarly, intake personnel

may not be able to determine if there are bases

for discrimination other than those described by
the charging party.

Overall, the CRM's discussion on evaluating

complaints, perhaps the single most important

aspect of conducting complaint investigations,

reveals some major weaknesses both in the

guidance itself and some of the procedviral re-

quirements it outlines. One of the major prob-

lems is the 15-day limit placed on the complain-

ant to respond to OCR's information request let-

ter. This time Umit places an onerous bvirden on
the complainant to provide information, the ex-

act natvire of which OCR has not clearly identi-

fied. Moreover, the sanction of dismissing the

complaint if the information is not received in 15

days is unfair and inconsistent with the objec-

tives of ensiiring universal compUance with and
conducting vigorous enforcement of Federal civil

rights laws.

In addition, the CRM's discussion on evalu-

ating complaints contains numerous ambiguities

and omissions. The various examples of ambi-

guity and lack of detail noted above are minor in

and of themselves. However, taken together,

these examples and others noted throughout this

discussion indicate that OCR perhaps has taken

its streamlining approach to an extreme that has

rendered the document inadequate as proce-

dural guidance for conducting complaint investi-

gations. It is clear from intei^ews with regional

investigative and managerial staff that the CRM
generally can only be used as a supplemental

desk reference, in tandem with other guid-

ance.^20 However, the CRM is the most impor-

tant procedviral guidance OCR develops for con-

ducting complaint investigations. It should be

able to stand alone as a sovirce for information

on complaint investigation procedures.

Resolving the Complaint

The next major discussion in the CRM ad-

dresses procedures for completing the investiga-

tion and resolving the complaint. This discussion

318 Ibid., p. 7.

319 Ibid.

320 Kyle-Holmes interview, p. 4 (noting that the CRM must
be used in connection with other policies, regulations, and
resources pertaining to investigative work); OCR Region VII

EOS interview, p. 6.
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opens with a listing of the many alternative dis-

pute resolution (ADR) strategies OCR uses to

resolve complaints. These include:

• Early complaint resolution.

• Factfinding conference.

• Mediation.

• Early neutral evaluation.

• OCR-initiated predetermination resolution

negotiation.

• PreUminary or indepth investigation of the

issues.

• Preliminary or final release of investigative

findings.

• Postviolation letter of findings (LOF) negotia-

tions and enforcement.321

Interestingly, OCR Usts "preliminary or in-depth

investigation of the issues" as one of the alterna-

tive dispute resolution tools, which it is not. In-

depth investigation of the issues is the tradi-

tional method of civil rights and other kinds of

enforcement operations. It seems oddly incon-

gruous for this kind of investigation to be Hsted

along with methods that are alternative means
of resolving complaints.

Based on a review of the CRM, the extent to

which OCR has deemphasized traditional inves-

tigative work and other tasks associated with it

seems excessive and is cause for concern. The
CRM explains with regard to this list that "[a]ny

approach, or combination of approaches, may be

initiated at any time after receipt of the com-

plaint and multiple approaches may be used to

resolve any case."322 However, the CRM states in

the next paragraph that general guidelines for

specific investigatory procedures are set forth at

Tab B. The main discussion then moves on to

address other issues, including a section on use

of alternative methods of case resolution, while

relegating its discussion of investigative proce-

dures to an appendix. It appears that, even in

the way the CRM is structured, its emphasis is

on alternative dispute resolution and away from

indepth investigation.

Other guidance in the CRM tends to deem-
phasize the need to conduct thorough investiga-

tions as well. For example, in the section on us-

ing alternative methods to achieve case resolu-

tion OCR refers to "minimizing unnecessary in-

vestigative work by identifying key facts that are

not in dispute."323 This statement is made in the

context of describing the factfinding conference

as a tool for facihtating case resolution. How-
ever, nowhere does the guidance state that this

method probably should not be used without in-

dependent corroboration from OCR's own inves-

tigative work.

Elsewhere, the guidance states that "in some
cases it will be helpful to prepare an investiga-

tive report (IR)." It describes the investigative

report as a written document that contains the

following: the allegations investigated in a case,

the legal standards appHcable to those allega-

tions, a summary and analysis of the informa-

tion discovered during the investigation, the

findings of fact and the conclusions of law OCR
draws from that information, and any recom-

mendations for further action.324 AH of this in-

formation seems to be the exact information

OCR would want to retain for every complaint it

investigates. Yet the CRM states only that an IR
may sometimes be "helpful."325 By preparing this

information for every case, OCR can maintain a

more complete record of every recipient investi-

gated. It can also continue to ensvtre that the

skills of staff in writing analyses of its cases do

not diminish as a result of never having to pre-

pare letters of finding.

Although the Commission commends OCR for

its effort to resolve complaints through alterna-

tive dispute methods, OCR appears to rely too

heavily on alternative dispute resolution. This

break with traditional investigative procedures

may be creating an unintentional erosion of in-

vestigative technique and capability. Two simi-

lar alternative dispute resolution tools, early

complaint resolution (ECR) and predetermina-

tion settlements, provide examples of some po-

tential negative consequences. Both of these

processes involve negotiating with the recipient

and attempting to close the case before making
any actual findings as to violations. According to

the Case Resolution Manual, ECR "facihtates

the resolution of complaints by providing the

parties involved the opportunity to resolve the

321 OCR, CRM, p. 11.

322 Ibid.

323 Ibid., p. 14.

324 Ibid., p. 15.

325 Ibid.
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allegations prompting the complaint."326 In early

complaint resolution, OCR apparently assumes

the somewhat neutral role of facihtator, assist-

ing the parties in reaching a settlement. How-
ever, if a settlement results, OCR does not ap-

prove it, nor does OCR conduct any monitoring

of the agreement. It merely informs the parties

that the complainant has the right to file an-

other complaint if the recipient fails to abide by

the agreement.327 Unlike ECR, predetermination

settlement negotiations are initiated and con-

ducted by OCR. Although the CRM's description

of the predetermination settlement process lacks

detail, it appears that OCR wovdd approve and
monitor any agreements reached.

Although in principle ECR seems an eco-

nomical and expedient approach to resolving

disputes, there are a number of potential prob-

lems with it. First, the CRM is unclear about

what OCR's role as facilitator actually entails. If

OCR is not actively representing the complain-

ant diuring the negotiations, an imbalance of

power in favor of the recipient will, in many
cases, result. OCR's responsibihty for enforcing

the complainant's rights does not disappear sim-

ply because it acts as facilitator and does not

approve any resvdting settlement agreement.

The CRM should make clear to prospective in-

vestigators OCR's continuing relationship with

the complainant. This relationship endures until

the case resolution letter documenting the

agreement is sent to the parties. Second, for

OCR to determine that no monitoring at aU is

necessary and, in the case that the recipient

should fail to comply with the agreement, to

leave the complainant with no other remedy
than to file another complaint, is entirely ineffi-

cient as a means of ensioring compliance. With-

out any means of ensiiring continued compH-
ance, OCR essentially leaves the complainant in

the same situation he or she would have been in

had he or she not filed a complaint in the first

place.

Two additional negative effects of ECR on the

effectiveness and efficiency of investigations may
also occur in the context of predetermination

settlements. First, neither ECR nor predetermi-

nation settlement requires the investigator to

write a letter of finding. The potential loss of

skill for investigative staff in this area has been
suggested by a regional OCR attorney. According

to one regional attorney, the agency's emphasis
in recent years has been on "predetermination

settlements."328 In preparing case resolution let-

ters based on such settlements, OCR investiga-

tors do not have to develop findings that explain

the violations.329 They merely have to state the

terms of the settlement and explain the basis for

OCR. According to this attorney, "In recent years

the emphasis on predetermination settlement

has been so great that the number of violation

letters that are detailed and coherent is

down."330 Without writing investigative reports

or developing findings, OCR investigative staff

have little reason to learn, use, or hone their in-

vestigative skills. This devolution of standards

for conducting investigations and developing

documents detailing the specific deficiencies

found, regardless of whether there is a settle-

ment agreement, is an unfortunate side-effect of

the emphasis on these kinds of resolutions.

Second, the agency's "very strong preference

for predetermination settlements"33i could create

a tendency on the part of investigators to at-

tempt to resolve cases prematvirely. This incen-

tive for early settlement could, in turn, have two
dangerous effects. First, the individual com-

plainant is in the vulnerable position of trusting

the investigator's judgment as to when settle-

ment is appropriate. An investigator might be

more inchned to overlook details associated with

the complainant's situation that would make
settlement problematic. Second, early settlement

runs the risk of missing patterns in the poHcies,

procedures, and practices of the recipient that

indicate systemic discrimination. Since ensuring

system comphance is one of OCR's priorities, the

CRM should include case closure protocols that

require investigators to do a "compHance feasi-

bility analysis." The analysis would assess

whether the circumstances surrounding the

complaint suggest pervasive, institutional dis-

criminatory practices, complex or novel ques-

tions of law or fact, or other conditions that could

result in a disparate impact on a large number of

beneficiaries. If any of these conditions are pres-

326 Ibid., p. 13.

327 Ibid., p. 15.

328 Graham interview, p. 20.

329 See OCR, CRM, pp. 15-16.

330 Graham interview, p. 22.

331 Ibid., p. 20.
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ent, then the case should not be closed, but ex-

panded into a systemic compUance review. The
individual whose complaint triggered the review

should have the option of settUng early or wait-

ing for the outcome of the compUance review.

The final section of the discussion on at-

tempting to resolve the complaint is on moni-

toring. This is an extremely important aspect not

only of complaint (and compUance review) reso-

lution, but also the most important element in

ensuring that compUance is maintained among
recipients long after the complaint investigation

or compUance review has ended. The CRM, how-

ever, gives its section on effective monitoring

implementation short shrift. It mentions that

"monitoring is critical to ensiire that aU neces-

sary action is completed."332 It also states that

"whenever appropriate, OCR should keep in

touch with the recipient, the complainant and
any other pertinent parties" and "monitoring

may or may not require an on-site visit."333

However, the discussion does not provide the

degree of emphasis on monitoring activity that it

would have if it were more in depth. Statements

such as "[w]henever appropriate, OCR should

keep in touch"334 and "[m]onitoring may or may
not require an on-site visit"335 seem far too tepid

to carry with them the message that OCR is in-

tent on performing vigorous monitoring activi-

ties. The CRM discussion on monitoring should

go beyond the general statements it makes to

offer specific examples of monitoring activities

appropriate for different kinds of compUance
agreements. For example, OCR has placed a sig-

nificant amount of emphasis in recent years on
the LEP issue. The CRM discussion might ad-

dress effective means of ensuring that a recipi-

ent that has agreed to develop a poUcy on LEP
actuaUy foUows through on developing that pol-

icy. More importantly, OCR must ensure that

such a recipient actually implements that poUcy.

Based on the Commission's evaluation of OCR's
procedures for ensviring compUance, it is lonclear

to what extent OCR is capable of providing the

kind of effective monitoring to ensure that re-

cipients are foUowing through with the agree-

ments they are making with OCR. At a mini-

mum, it seems necessary for OCR to conduct

some form of onsite monitoring activity for all

recipients that have been subjected to a compU-
ance review or complaint investigation.

According to staff in Region IV, complaint in-

vestigations often are Umited by resources. For
example, a complaint that was filed in 1998 was
not scheduled to be investigated until May 1999
because travel funds were not available in

1998.336 The EOS noted that the decision to fol-

low through or complete a complaint depends on
the backlog dvtring that year and what is already

on the docket for reviews. These conditions can
postpone an investigation until the next fiscal

year 337

Analysis of OCR's Case Processing Database:

Complaints

HHS civil rights enforcement activities were
once complaint driven. During the late 1980s

and into the early 1990s, the number of com-
plaints increased each year, taking most of OCR
resources.338 OCR's complaint workload reached

an aU-time high of 2,666 complaints in FY 1996.

Then, as shown in figure 4.6, between FY 1996

and 1998 the complaint workload decreased, by
approximately 10 percent each fiscal year, yet

remained high.339

Although, there is no one explanation for the

continuous decline in OCR's complaint workload,

between fiscal years 1996 and 1998, one of the

reasons that has been cited is that current dis-

crimination is more subtle and individuals are

less aware of their rights, particularly in the

health services area.^^o Other possible reasons

for decreases in the complaint workload during

332 OCR, CRM, p. 17.

333 Ibid., pp. 17-18.

334 Ibid., 18.

335 Ibid., p. 17.

33G OCR Region IV EOS interview, p. 5.

337 Ibid.

338 USCCR, Funding Federal Civil Rights Enforcement,

p. 229.

339 OCR, CATS Database. In June 1999, OCR informed the

Commission that its latest data for FY 1999 indicated a

reversal from the 2-year decline in complaint receipts. OCR
stated that it received 29.3 percent more complaints this

fiscal year through April 30 (1,158), than had been received

last year as of the same time. Based on projecting average

monthly receipts during the first 7 months of FY 1999

through the remainder of the fiscal year, OCR could receive

nearly 2,000 complaints this fiscal year, an increase of 28

percent above FY 1998. Perez letter, June 3, 1999, enclo-

sure, "Commission on Civil Rights Evaluation of HHS OCR
Headquarters Follow-up Questions," p. 11, item 23.

340 Rhinehart interview, p. 1-2.
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Figure 4.6
OCR's Total Complaint Workload, FY 1996-1998

2666
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Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base. FY 1996-1998.

Figure 4.7
OCR's Total Complaints Carried-in from Previous

Fiscal Year, FY 1996-1998
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Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base, FY 1996-1998.

FY 1996 through FY 1998 are that OCR stream-

Hned its complaint processing by issuing the

Case Resolution Manual, implemented a triage

system for handling complaints, and developed a

team concept as a means for processing com-

plaints and alleviating backlogs.^^i

The total complaint workload of OCR consists

of those complaints received in the current fiscal

year and those carried into the current fiscal

year from the previous year. Between FY 1996

and 1998, the number of complaints carried in

firom the previous years continuously declined

3'>i OPO interview, p. 27 (statement of Mackey).

(figure 4.7). Also during this time, the percent-

age of closed carry-in complaints increased and
the percentage of investigated carry-ins de-

creased. For example, in FY 1998, 599 com-
plaints were carry-ins from FY 1997; 82 percent

of these carry-ins were closed, with only 61 per-

cent of these complaints being investigated. At
the end of FY 1998, 110 complaints that were
carry-ins from FY 1997 were still open.^^^

The prioritizing of complaints may be a con-

tributing factor in the decreases in the total

number of open complaints since FY 1996. As
the total number of open complaints is decreas-

ing, the total niunber of closed complaints also is

decreasing. Between the end of FY 1996 and FY
1997, the number of open complaints decreased

by 9.7 percent, and between FY J997 and FY
1998 the number of open complaints decreased

by 16 percent. In FY 1998, only 503 complaints

remained open at the end of the fiscal year

(figure 4.8). OCR estimated that it intended to

investigate 415 or 82.5 percent of these open
complaints.3^3

Because open complaints become the carry-

ins for the next fiscal year, it is to OCR's advan-

tage to resolve as many complaints as possible to

alleviate any backlogs. In FY 1992, OCR had
1,230 complaints unresolved at the end of the

year.344 For FY 1999, only 503 unresolved com-

plaints were carried-in from FY 1998. At the na-

tional level this figure seems small; however,

nearly half of these complaints are in only two
regions. Region IV and Region IX.^^s

Some of OCR's regional offices appear to be

more efficient than others in terms of handling

complaints. The lack of resources, such as staff,

and the high volume of pregrant award reviews

deem it impossible for regional offices to allevi-

ate their backlog of complaints. At the end of FY
1998 all regions had unresolved complaints that

would be carried into FY 1999 (figure 4.9). Forty-

two percent of all complaints that remained open

3'»2 OCR, CATS Database. Comparatively, in FY 1997, OCR
closed 71 percent of the complaints carried-in from FY 1996

and investigated 66 percent of the closed complaints. In FY
1996, OCR closed 70 percent of the complaints carried-in

from FY 1995 and investigated 68 percent of those closed

complaints. Ibid.

343 Ibid.

344 USCCR, Funding Federal Civil Rights Enforcement,

p. 229.

345 OCR, CATS Database.
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Figure 4.8

OCR's Total Open Complaints, FY 1996-1998
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Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base, FY 199&-1 998.

Figure 4.9

OCR's Open and Closed Complaints by Region,

FY 1998
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at the end of FY 1998 were in Regions IV and IX.

Region IV has the largest total workload of all

the regions, but they also had the largest com-
pUance staff, 19 individuals, in comparison to

the other regions.^^e The majority of Region IVs
workload consists of pregrant award reviews, not

complaints (table 4.2). Comparatively, Region IX
has a comphance staff of only 9 individuals and
a smaller workload than Region IV. It appears

that as the regions have more pregrant award
reviews to conduct, they are less likely to be able

to efficiently handle their complaints, allowing

them to alleviate backlogs. OCR has attempted

to address the problem of complaint backlogs by
developing its prioritization process to ensure

that the regions are "moving through their

caseload and their case docket in a fairly expedi-

tious manner in terms of moving complaints

along and not letting them languish in noninves-

tigative stages or getting bogged down in par-

ticular stages of the investigation.''^^^

Regions II and X each had only 13 unresolved

complaints at the end of FY 1998. Region II is

more complaint driven than any of the other

OCR regions.^^s and its total workload and com-

phance staff are smaller than those of the other

regions. Although Regions II and X have back-

logs, for the most part they are able to resolve

their cases in a timely fashion. In FY 1998, Re-

gion II closed all of its carry-in complaints from

FY 1997. In both FY 1997 and 1998, Region X
closed all complaints that were carry-ins fi:om

previous years.^^s

The number of complaints OCR receives and
closes does not reflect its investigation workload,

because OCR does not investigate all complaints

it receives.350 As shown in table 4.2, the com-

plaint investigations workload has increased

consistently over the past three fiscal years. Be-

tween FY 1996 and FY 1998 OCR more than

Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base. FY 1996-1998.

346 OCR, Regions I-X, FY 1998 AGP. table D.

347 OPO interview, p. 38 (statement of Mackey).

348Seeapp. 4.1.

s^s Region X also tends to work with Region IX by conduct-

ing some of Region IX's pregrant award review work. Pol-

lack interview, p. 3. Region X has cited its team approach as

the vehicle that enables it to close most of its cases in less

than 6 months. OCR Region X EOS interview, p. 10.

350 There are a number of reasons why OCR does not con-

duct investigations for every complaint it receives. For ex-

ample, in some instances, complaints are not investigated if

it is determined that OCR does not have jurisdiction.
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doubled the number of investigations they did.

However, because investigations do not account

for the entire complaint workload, OCR still does

not close (through investigations or other clo-

Findings, Deficiencies, Remedies,
and Sanctions

DOJ's coordination regulations direct agen-

cies to initiate "appropriate enforcement proce-

Table 4.2
OCR's Regional Workload, FY 1998

OCR region Total workload Complaints Pregrants Other activities

1 551 25.8 37.6 36.6

II 345 55.9 21.7 22.4

III 423 25.5 59.8 14.7

IV 1.419 19.2 70.7 10.1

V 1,085 27.2 51.7 21.1

VI 1,293 18.8 66.4 14.8

VII 596 29.2 61.2 9.6

VIII 339 37.5 46.6 15.9

IX 931 37.3 60.2 2.5

X 403 37.2 34.5 28.3

* The other enforcement activities identified by OCR are compliance reviews, monitoring, and technical assistance.

Source: U.S. Department of Health and Human Services, Office for Civil Rights, FY 1998 Annual Operating Plans, Regions l-X,

Table D.

Table 4.3
OCR's Investigations, FY 1996-1998

Investigations FY 1996 FY 1997 FY 1998
Change

FY 1996-97
Change

FY 1997-98

Carry-ins

New starts

19

43
24
78

44
90

26.3%
81.4%

83.3%
15.4%

Closed

Open
36
26

58

44
71

63
61.1%
69.2%

22.4%
43.2%

Total workload 62 102 134 39.2% 31.4%

Source: Thomas Perez, director, Office for Civil Rights, U.S. Department of Health and Human Services, letter to Frederick D.

Isler, assistant staff director for Civil Rights Evaluation, U.S. Commission on Civil Rights, July 7, 1999 (re: health care report),

addendum, p. 6.

sures) every complaint it receives by the end of

the fiscal year.^si

351 For example, OCR informed the Commission that at the

close ofFY 1998 its ending inventory of complaints was 23.4

percent of its total complaint workload for the year. OCR
noted that this represents an improvement over FY 1992

where the ending inventory represented 37.5 percent of the

total annual workload. Clearly, OCR is doing a better job of

keeping on top of its complaint workload. However, almost

one-quarter of OCR's complaints still remain open at the

end of the fiscal year. Thomas Perez, director, OCR, HHS,
letter to Frederick D. Isler, assistant staff director for Civil

dures" against recipients who have been found

in noncompUance and who do not enter into

comphance voluntarily.352 The "Guidelines for

the Enforcement of Title VI, Civil Rights Act of

1964"353 specify courses of action a Federal

Rights Evaluation, U.S. Commission CivU Rights, July 7,

1999, (re: health care report), addendum, pp. 6-7.

352 28 C.F.R. § 42.411(a) (1998).

353 28 C.F.R. § 50.3 (1998).
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agency can take when it cannot achieve volvm-

tary compHance. They reqviire agencies, before

taking the ultimate sanction of terminating Fed-

eral financial assistance, to consider taking

available alternative actions such as: (1) seeking

court enforcement, (2) seeking the assistance of

other Federal agencies or State and local gov-

ernment agencies with authority to enforce non-

discrimination requirements, and (3) bypassing

recalcitrant State recipients by awarding assis-

tance to local governments or directly to the

beneficiaries.354 They also specify that a Federal

agency can defer financial assistance temporar-

ily. The gxudehnes outline procedures to be fol-

lowed for new apphcations, requests for con-

tinuation or renewal of assistance, short-term

programs, and subgrantees.^ss

OCR compHance reviews and complaint in-

vestigations that result in a finding of noncom-

phance often are resolved through corrective ac-

tion commitments on the part of recipients,

rather than through administrative or legal pro-

ceedings.^^e The vast majority of cases in which

OCR makes findings of violations are resolved

through some form of negotiated settlement.^^?

Securing Compliance

The CRM discussion on securing compHance
where predetermination resolution fails includes

brief sections on issuing a "violation letter of

findings" and conducting negotiations.^ss These

sections provide general procedural information.

For example, the section on issuing a violation

letter of findings states that it should be pre-

pared when an investigation estabHshes that

there is a violation and a predetermination

resolution proves unsuccessful.^^^

The CRM states that a violation LOF should

contain the foUowing elements:

• A statement of OCR's jxirisdictional authority,

including recipient status and the statutory

basis for the investigation.

• A statement of each issue, the findings for

each, supported by any necessary explanation

354 Id., note I.

355 Id., note II.

356 See USCCR, Federal Title VI Enforcement, p. 230.

35'? Rhinehart interview, p. 13.

358 OCR, CRM, p. 19.

359 Ibid.

or analysis of the information on which the

findings are based, and of the appHcable

regtilations.

• A description of what remedies the recipient

must take to achieve voluntary compHance (a

proposed corrective action agreement may be

attached to the LOF for the recipient's con-

sideration and adoption).

• A notice of the time limit on OCR's settle-

ment process and the consequences of failxire

to achieve a voluntary settlement.^^o

The CRM includes the foUowing guidance in

its section on conducting negotiations:

Prior to the start of negotiations, the OCR team
should develop strategies regarding the roles to

played by various members, appropriate remedies,

timeframes for the completion of remedial steps

and/or reporting requirements. Negotiations may in-

clude meetings, an exchange of letters and/or tele-

phone calls. The complainant should be informed of

OCR's reasoning for the specific remedial actions re-

qiiired of the recipient and where appropriate, be

given an opportunity to respond or offer alternative

solutions. Records of contacts between and among
parties should be maintained in the case file.^^i

This guidance addresses negotiation tech-

niques fi*om a broad perspective, in keeping with

OCR's intention to make the CRM a more flexi-

ble, less prescriptive procedural manual. How-
ever, because of the importance OCR attaches to

negotiating settlement and corrective action

agreements with recipients for resolving cases,

the discussion here should contain some illustra-

tive examples for references it makes. For in-

stance, the statements about developing

"strategies regarding the roles played by various

members, appropriate remedies," etc., might be

more useful to investigative staff as guidance

and instruction if the CRM offered specific ex-

amples of how these techniques have been or can

be used in various cases, real or hjrpothetical.

OveraU, this discussion on securing compHance
suffers from the same lack of detail and helpful

examples as does the rest of the manual.

360 Ibid.

361 Ibid.
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Compliance Review and Complaint

Investigation Findings

In determining the results of its compliance

reviews and complaint investigations, OCR ap-

plies the apphcable legal and regulatory stan-

dards to investigative findings.^62 These results,

and OCR's analysis are presented in OCR's case

resolution letters and letters of finding

(LOFs).363 Upon completion of its compUance

reviews and complaint investigations, OCR
sends the involved parties case closure letters, as

well as copies of any associated settlement

agreements. If the investigation originated with

a complaint, the closure letter notifies the par-

ties of the agency's findings with regard to each

allegation.

Although the CRM's discussion of these

documents is vague and fragmented, it appears

that case resolution letters are intended to be

concise documents that communicate the basic

issues and outcomes associated with cases that

close without a formal finding of violation.364

Case resolution letters are appropriate for cases

settled through early complaint resolution or

predetermination settlement, or uncomphcated

cases in which no violation was found. The level

of detail in the letter is up to the discretion of

OCR staff, although it is suggested that staff

weigh such factors as the scope of the violation,

the length of plan implementation, the conduct

of the recipient, and the recipient's or complain-

ant's understanding of OCR's actions.^^s

In contrast with the case resolution letter, the

LOF is a more formal, rigorous document that is

3S2 The manual dictates that procedures for complaint reso-

lution and enforcement be applied to compliance reviews, as

appropriate. Ibid., p. 22.

363 See ibid., pp. 15-16. The term "case closure letters" will

be used hereafter in reference to both types of letters.

364 See ibid., § E (1). The CRM prescribes only that case

resolution letters contain: (1) the basis for the complaint [or

compliance review]; (2) a brief statement of the allegations

[or in cases of compUance reviews, a statement of potential

violations]; (3) a brief statement of OCR jurisdiction; (4) an

explanation of the basis of OCR's determination that the

case has been resolved; (5) a copy of any agreement, where

appropriate; and (6) in the case of ECR, a statement that if a

subsequent breach occurs, the case may be reopened by the

filing of a complaint. In some cases, the letter may also in-

clude a summary of the pertinent legal standard, a brief

statement of the facts, and an analysis thereof.

365 Ibid.

analogous to a covirt opinion, ^^s An LOF must
always be issued when a violation is discovered

and OCR is unable to resolve it through a prede-

termination settlement.367 Often, a "violation

LOF' will include a proposed corrective action

agreement as an enclosure.^^^ OCR then at-

tempts to negotiate with the recipient to develop

a corrective action letter or agreement.^^s This

document indicates that a violation was found,

but that the recipient has committed in writing

to some form of remediation-^''^ A "no violation

LOF' is issued in cases that exhibit no legal ba-

sis for a violation, but OCR staff think that an
LOF is reqviired because of the complexity of the

facts or because of the perceived significant

precedential value of a case.^''^

Compared with LOFs, the relative brevity of

case resolution letters allows for the consump-
tion of less drafting time in the short run. It

could, however, affect investigators' efficiency

and consistency: if the facts and legal standards

are not included in a case resolution letter, it

covJd render comparisons between factually

similar cases more difficult. The process of com-

paring current cases with similar past cases fa-

cihtates an investigator's appreciation and com-

prehension of a new case. It affords the investi-

gator a preexisting frameworlc of issues and
remedies that might be adapted to the new case.

Such comparisons also guard against inconsis-

tent findings. For the foregoing reasons it would
benefit regional staff if OCR were to require le-

gal and factual analysis in case resolution let-

ters, as it requires in LOFs.
Because every recipient and complainant that

have been involved in a complaint investigation

or comphance review should be fully informed of

OCR's determinations, OCR's case closure letters

are the most important written contact between

OCR, recipients, and complainants. The analyses

366 The LOF must contain: (1) a statement of OCR's jurisdic-

tion; (2) a statement of each issue, along with corresponding

findings supported by any necessary explanation or analysis;

(3) a description of the remedies required for voluntary com-

pUance by the recipient; and (4) a notice of the time limit for

OCR's settlement process and the consequences of failure to

achieve a voluntary settlement. Ibid., p. 19, § III (A).

367 Ibid.

368 Ibid., p. 19.

369 Ibid. See also ibid., p. 12, § II (5).

370 Ibid., p. 12, § II (5).

371 Ibid., p. 16.
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of compliance standards enunciated in them
must be thorough and clear. Moreover, these

letters must contain an accurate and complete

description of the OCR investigation. They
sho\ild serve as important indicators of the

quahty and efficiency of OCR's investigative

process both for what they reveal about the

thoroughness of OCR's investigations, as weU as

the depth and detail of the letters themselves.

The importance of case closure letters and
other documents indicates the need for the im-

plementation of standardized, written quahty

assurance measures that include, at a minimum,
legal and managerial review of every closure

document, regardless of whether there is a

finding of a violation. OCR's credibihty with

HHS funding recipients, beneficiaries, partici-

pants, the Department of Justice's Coordination

and Review Section, and other civil rights en-

forcement agencies, depends in part on the

quahty of these letters. However, the extent to

which letters of finding and other case closure

documents are reviewed by attorneys varies

from region to region. Several regional civil

rights attorneys said that they usually review

cases only when there is a finding of a violation

or when the issues addressed are particvdarly

difficvilt, important, or novel.3'^2 At least one at-

torney, however, beheves that a review by legal

staff is necessary since many LOFs contain

"legal discussions" and it is impossible to know
the extent to which a legal review of an LOF is

needed unless one is conducted.^'^s Recognizing

the significant downsizing OCR has undergone

over the past 20 years, it may be very difficult

for OCR to develop and implement a quahty as-

surance procedure whereby every case closure

letter is reviewed by a regional attorney as weU
as the regional manager. However, a task force

to address the issue may be an effective means
of finding ways to upgrade OCR's current quahty

assurance measures for case closure letters and
other documents.

One senior attorney in the Office of General

Counsel's Civil Rights Division at HHS has

stated that he beheves staff have improved the

quahty of their comphance reviews and com-
plaint investigations over the past few years.374

However, the Commission's review of OCR's case

closure letters and other documents for cases

completed dviring FY 1995-1998 indicates prob-

lems with the quahty of the closvire docviments

themselves, and suggests deficiencies in OCR's
enforcement efforts as well. The case closure let-

ters demonstrate the following inadequacies: (1)

the lack of thoroughness and rigor in investiga-

tive technique and methodology, particularly a

general failure to ascertain differences in the

quality of health care provided across ra-

cial/ethnic hnes; (2) the failure to identify and
apply appropriate legal standards; (3) an inabil-

ity to resolve and close cases on a timely basis;

(4) inattention to title VI issues; and (5) a lack of

effective monitoring techniques. A discussion

analyzing several of these case closure letters

illustrates the extent of the problems.^'s

Questionable Investigative Approach and Methodology in

Case Closure Letters

The Commission's review of case closure let-

ters and documents relating to title VI race dis-

crimination claims indicates significant prob-

lems with OCR's investigative methods. In par-

ticvdar, individual letters show that the evidence

on which OCR rehes in determining the pres-

ence of discrimination often appears incomplete.

Examples from OCR's recent case closure letters

provide anecdotal evidence illustrating these

problems.

Some OCR letters of finding indicate cursory

investigations with hmited apphcation of inves-

tigative techniques crucial in making accurate

determinations of comphance. ^'^^ For example,

3''2 See Ellen Miyasato, civil rights attorney, Region X, Office

of the General Counsel, HHS, telephone interview, Feb. 2,

1999, p. 3 (hereafter cited as Miyasato interview); Rhinehart

interview, p. 5; Freeman interview, p. 8; Graham interview,

p. 3.

373 Freeman interview, p. 8.

37'* OGC interview, p. 9 (transcript).

3''5 The Commission's evaluation of these documents is

qualified by one caveat: because of the "nonprescriptive"

nature of the CRM and its consequent ambiguity with re-

gard to the description, utilization, and required elements of

the case closure letters, it is uncertain whether any par-

ticular letter that found no violation actually reflected all

the investigative efforts undertaken by OCR regional staff.

376 See Vada Kyle-Holmes, regional manager, Region VIII,

OCR, HHS, letter to Robert Ladenburger, president and
chief executive officer, St. Peter's Hospital, Helena, MT,
Aug. 18, 1998 (re: #08963801) (hereafter cited as Kyle-

Holmes, Aug. 18, 1998 letter, re: #08963801); Vada Kyle-

Holmes, regional manager, Region VIII, OCR, HHS, letter to

Lorin C. Mackay, administrator, Teton Medical Center, Cho-

teau, MT, Aug. 18, 1998 (re: #08963802) (hereafter cited as

Kyle-Holmes, Aug. 18, 1998 letter, re: #08963802); Caroline
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the descriptions of investigations provided in

several case closure letters reveal no evidence

that OCR examined appropriate documents or

conducted interviews necessary to determine if a

complaint allegation was true. In one letter

documenting the closure of a complaint referred

to OCR from HCFA, OCR addressed an allega-

tion that a doctor had refused treatment to an

emergency room patient in violation of the Hill-

Burton Act and its implementing regulation.
^'^'^

The letter states that HCFA investigators had
already addressed the complaint, and that, ac-

cording to HCFA, the recipient had since cor-

rected its comphance deficiencies. ^'^^ OCR's de-

termination that the deficiencies had been cor-

rected appears based on nothing more than a

review of poHcies and procedures that the hospi-

tal claimed it enforced. The letter merely states:

OCR reviewed the recipient's amended emergency

room admission and transfer policies and procedures

and found them to comply with Subpart G of the Hill-

Bxirton regulation. The recipient has advised OCR
that Subpart G Hill-Burton notices are posted in vari-

ous areas of the facility including the admissions of-

fice, business office, and emergency room as required

by 45 C.F.R. Part 124.604(a). . . . Based on the above,

OCR concludes that the recipient is complying with

the reqiurements of the regulations with regard to the

specific issues discussed. Therefore, we have closed

this complaint and take no further action in the mat-

ter.379

There is no evidence that OCR interviewed any

staff or individuals in the service area who had

Chang, regional manager. Region I, OCR, HHS, letter to

Donald Holl, president, Claremont, NH, Apr. 20, 1998 (re:

complaint no. 01-97-3806) (hereafter cited as Chang letter,

Apr. 20, 1998, re: complaint no. 01-97-3806); Caroline

Chang, regional manager. Region I, OCR, HHS, letter to

Robert Ingala, acting chief executive officer. Hale Hospital

Haverhill, MA, Mar. 31, 1998 (re: complaint no. 01-98-

3009); Caroline Chang, regional manager. Region I, OCR,
HHS, letter to William Riordan, president/chief executive

officer, St. Vincent's Medical Center, Bridgeport, CT, Apr.

20, 1998 (re: complaint no. 01-98-3014); Caroline Chang,

regional manager. Region I, OCR, HHS, letter to Gary Dan-
iels, president/chief executive officer, Penobscot Bay Medical

Center, Rockport, ME, Aug. 7, 1998 (re: complaint no. 01-

98-3063).

3" Chang letter, Apr. 20, 1998, re: complaint no. 01-97-

3806, p. 1.

378 Ibid.

3ra Ibid.

used the facihty; nor is there any evidence that

OCR conducted any form of onsite investigation.

Another aspect of OCR's investigative ap-

proach where the Commission observed prob-

lems is the apphcation of both disparate treat-

ment and disparate impact analysis. For exam-
ple, in February 1998, OCR issued a letter of

finding to a complainant in Ohio that indicates

numerous mistakes in conducting these analy-

ses.^so The complainant alleged that the recipi-

ent, a hospital, discriminated on the basis of race

by refusing to provide psychiatric or substance

abuse treatment to his daughter on an inpatient

basis.381 It appears from the letter of finding that

OCR investigative staff failed to identify the ap-

propriate standards or admission reqviirements

for 24-hovir-a-day confinement as an inpatient.

In addition, the letter of finding indicates that

the investigator failed to conduct a comparison

with similarly situated patients of other racial

backgrounds to assess thoroughly the possibihty

of discrimination arising from disparate treat-

ment. In a similar vein, the letter of finding does

not indicate whether OCR investigators made an
appropriate comparison with similarly situated

nonminority patients to determine whether self-

or family reporting was a standard pohcy, used

consistently without regard to race, by the

chemical dependency unit in determining

whether to admit patients.

This letter of finding appears to base part of

its analysis on statistical data reqviired to evalu-

ate discrimination based on a disparate impact

theory.382 According to the letter, during the pe-

riod from January 1996 to March 1997, 5 percent

of the inpatients on the adolescent chemical de-

pendency unit were African American.^ss How-
ever, the letter of finding failed to indicate what
percentage of minority or black patient

"candidates" were rejected by the hospital versus

nonminority or white patient candidates. In

other words, the correct analysis for determining

whether there was a disparate impact in this

complaint was not apphed, thus the finding of no

cause is flawed in its basic premise. One OCR

380 Charlotte Irons, regional manager. Region V, OCR, HHS,
letter to Marvin Farms, Stow Ohio, and Michael Berna-

tovicz, CEO, Barberton Citizens Hospital, Barberton, OH,
Feb. 4, 1998 (re: docket no. 05973099).

381 Ibid., p. 1.

382 Ibid., p. 2.

383 Ibid.
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regional attorney has indicated that he thinks

OCR EOS staff do not have sufficient policy

guidance on disparate impact analysis, and some
investigators lack an overall clear understanding

ofhow to conduct a disparate impact analysis. 3^"*

The Commission's review of OCR's letters of

finding and other case closure documents also

raised similar concerns with other procedures,

such as interviewing medical professionals and
investigating medical procedures, that are the

basis for a complaint. For example, in November
1997, OCR issued a letter of finding to a com-

plainant in Philadelphia, Pennsylvania, in a case

in which the complainant alleged she had been

discriminated against on the basis of national

origin when a doctor informed her that he would
not perform a specific medical procedure on

her.385 In finding no evidence of discrimination

in this case, OCR stated that "[w]hile it is not

within OCR's piurview to investigate either the

appropriateness or quahty of medical care given

to a patient, it is within our authority to deter-

mine whether the provision or denial of services

and/or treatment extended to a patient is on a

nondiscriminatory basis."^^^ This statement sim-

ply may be poorly worded; however, it is coun-

terintuitive for OCR to suggest that it can make
the determination of whether care was provided

on a nondiscriminatory basis without ever hav-

ing to assess the appropriateness or quahty of

care, since these may be the very indicators of

discriminatory treatment or impact.

The letter of finding contains Uttle evidence

that OCR investigated to determine whether
there was discrimination with respect to specific

procedures. It does appear that the medical rec-

ords relating to the patient were reviewed.^s? In

addition, a physician on staff with the Pubhc
Health Service was consulted.^ss However, there

is no evidence from these findings that OCR

384 Freeman interview, p. 3.

385 Paul F. Gushing, regional manager. Region III, OCR,
HHS, letter to Sharon F. Hollander, chief executive officer,

Georgetown University Hospital Medical Center, Washing-

ton, DC, and others, Nov. 21, 1997 (re: docket no. 03973033)

(hereafter cited as Cushing letter, Nov. 21, 1997).

386 Ibid., p. 3.

387 Ibid., p. 2.

388 Jane Rogers, Kathleen Femple, Laureen Shembry, equal

opportunity specialists; Paul Cushing, regional manager.

Region III, OCR, HHS, telephone interview, Feb. 24, 1999,

p. 5 (hereafter cited as OCR Region III EOS interview).

conducted an appropriate comparative analysis

to determine whether similarly situated nonmi-
nority individuals were treated the same or dif-

ferently with respect to the specific procedure

and other treatment that may be relevant. It

also appears that OCR did not do a thorough

statistical analysis to determine whether a dis-

parate impact based on national origin existed at

the facihty with respect to specific procedures.

The only statistical analysis OCR presented was
contained in a footnote that cited admissions

statistics, stating that the recipient "admits

more than 100 persons who identified them-
selves as being Hispanic."389 However, the com-
plainant alleged that she was denied a particu-

lar procedure. Without more thorough investiga-

tion, OCR cannot ensure that all patients have

access to high-quahty care and the same, or sub-

stantially the same, quahty of care, particularly

with respect to specific procedures.

Another problem with OCR's investigative

approach is that, in at least one case, a finding of

comphance was predicated in part on the notion

that because no other complaints or grievances

had been filed against the recipient, this some-
how helped to show that the recipient was in

comphance with title VI. The case, which arose

in Philadelphia, involved an allegation of differ-

ential treatment on the basis of race. OCR found

that "the complainant and her family were not

treated differently than others based upon their

race or the disabihty of her son" because statisti-

cal analysis of the hospital's patient data

"compares favorably with the number of Blacks

hving in Philadelphia county, as well as the

Philadelphia Metropohtan area" and because

"during 1993, no complaints or grievances re-

garding race and/or disabihty and staff behavior

toward patients or famihes were filed-''^^"

OCR's finding here that a lack of complaints

suggests that there was no differential treat-

ment on the basis of race and therefore no com-

phance violation is a faulty conceptuahzation of

investigative purpose and technique. That no
other complaints were filed should have no
bearing on determining if there was differential

389 Cushing letter, Nov. 21, 1997, p. 3.

390 Paul F. Cushing, regional manager, Region III, OCR,
HHS, letter to Calvin Bland, president and chief executive

officer, St. Christopher's Hospital for Children, Philadelphia,

PA, undated (re: docket no.03943048), pp. 4-5 (hereafter

cited as Cushing letter, undated).
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treatment in this case. This is so because the

lack of other complaints is a completely indeter-

minate fact, with ambiguous meaning. For ex-

ample, it might mean that very few if any of the

people in the facility's service area are aware

that there are laws such as title VI that provide

reUef from discriminatory treatment or aware

that filing a complaint will help them to access

that remedy. As OCR plainly recognizes in the

CRM: "[D]iscrimination against members of un-

der-served communities may not be reflected in

individually filed complaints for the precise rea-

son that members of such communities are not

aware of their rights and/or of the processes

available to pursue those rights. Other discrimi-

nation victims may be too frightened to file com-

plaints."39i

The lack of complaints might also mean peo-

ple are aware of the law, but have seen how
other such complaints have been investigated,

and think that filing a complaint would be a

waste of time. Whatever the reason for the lack

of complaints filed, it can never be a basis, or

even part of a basis, to make the final determi-

nation of whether there was differential treat-

ment. This is an important matter that covdd be

addressed in training and by ensuring that every

letter of finding is reviewed by a civil rights at-

torney and the regional manager before it is is-

sued.

This case illustrates a more serious problem

evident in the letter of finding which states that

"the complainant has not met her bvirden of es-

tablishing that these incidents occurred; moreo-

ver, they were related to discrimination."392 It

appears from the letter that the complainant

was inappropriately placed in the position of

having to estabhsh a case of discrimination,

when in fact it is OCR, as an enforcer of title VI,

that has this responsibiHty. Because the com-

plainant had no witnesses to back up her claim

that her family had been discriminated against

on the basis of race and because the staff in-

volved did not admit to committing the alleged

acts, OCR fovuid no comphance problems.^93

Based on such limited evidence, OCR should not

claim that the complainant and her family were

"not treated differently than others." At most.

OCR should claim that its limited investigation

did not reveal evidence that the family was
treated differently from others.

Incorrect Identification of Compliance Standards

in Letters of Finding

It appears, based on the Commission's

evaluation, that regional legal staff interact with

OCR investigative and program staff on a

largely ad hoc basis.^s-* As a result, there is a no-

ticeable quaUty assurance problem with the

agency's letters of finding themselves, which le-

gal staff do not always review.^^s In particular,

there have been problems applying the correct

standards needed to determine properly whether
a given complaint was within OCR's jvirisdiction

or the appropriate legal standard to apply when
assessing whether discrimination has occurred.

A brief review of some of the agency's recent let-

ters of finding indicates the presence of a prob-

lem in identifying for complainants and recipi-

ents the correct legal standards on which com-

phance findings are based.

In one example, a letter of finding from 1997,

OCR addressed a complaint which charged that

the recipient's failure to advertise in newspapers
with predominantly minority circulation consti-

tuted a violation of title VI.396 OCR found that it

lacked jurisdiction because HHS cannot require

State or Federal agencies or private businesses

to allocate any portion of their advertising to

minority-owned pubhcations. However, it ap-

pears that HHS misinterpreted the allegation

and that the issue is indeed one within OCR's
jurisdiction. The doUars used to pay for the ad-

vertisements originated from a federally assisted

program. The Civil Rights Restoration Act of

1987397 expanded the purview of title VI to reach

"aU of the operations of ... an entire corporation

. . . which is principally engaged in the business

391 OCR, CRM, p. 22.

392 Gushing letter, undated, p. 4.

393 Ibid.

394 Freeman interview, pp. 7-8; Graham interview, p. 7.

395 Freeman interview, p. 7; Graham interview, p. 8.

396 Charlotte Irons, regioned manager. Region V, OCR, HHS,
letter to Walter L. Mathis, Sr., Grand Rapids, MI, and James
K Haveman, director, Michigan Dep£irtment of Community
Health, Lansing, MI, Dec. 22, 1997 (re: docket no. 05973304),

p. 1 (hereafter cited as Irons letter, Dec. 22, 1997).

397 Pub. L. No. 100-259, 102 Stat. 28 (codified at 20 U.S.C. §§

1681, 1687, 1688; 29 U.S.C. §§ 706, 794; 42 U.S.C. §§ 2000d-

4a (1994)) (amending title VI of the Civil Rights of 1964, title

IX of the Education Amendments Act of 1972, and section

504 of the Rehabihtation Act of 1973).
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of providing health care[,] . . . any part of which
is extended Federal financial assistance ."^^s Con-

tracting with print media for advertisement was
part of the operations of the recipient. Therefore,

the newspapers or pubUcations were beneficiar-

ies of a federally assisted program. Since title VI
makes it illegal to discriminate against benefici-

aries or "potential beneficiaries" because of race,

color, or national origin, HHS was obligated to

infer a prima facie case and investigate to de-

termine if the recipients only advertised in

white-owned pubHcations. If so, HHS should

then have reqviired the recipient to show a nec-

essary business practice, with no alternative

practice that would accompUsh the same objec-

tive, as to why the recipient did not advertise in

minority papers.

In another case involving a complaint against

a New York hospital, ^99 OCR's analysis deter-

mined that the hospital had not engaged in a

"clear and consistent pattern necessary" to es-

tabhsh a violation based on disparate impact.^*^

Two OCR regional attorneys have noted that the

phrase "clear and consistent" was unfamiUar to

them as a compUance standard."*"^ One regional

attorney expressed concern that this analysis

was "a httle fuzzy," although in her opinion the

finding itself was correct.'*"^ She explained that

this language was inappUcable in the disparate

impact context and that the analysis should

have stated only that there was no evidence of

disparate impact.'*"^

Another regional attorney stated that this

"standard" has no basis in case law.'*"^ He de-

scribed the use of this kind of arbitrary termi-

nology, particularly in the sentence actually

stating OCR's compUance finding and the ra-

tionale for it, as "loose" and "a bit sloppy."'*05 This

attorney beHeves a better model for conducting

civil rights enforcement would be for OCR to

398 42 U.S.C. § 2000d-4a(3)(A)(ii) (1994).

399 See Michael Carter, acting regional manager, Region II,

OCR, HHS, letter to Charles S. Sims, Esq., Proskauer, Rose,

Goetz & Mendelsohn, Mar. 24, 1998 (re: docket no. 02-91-

3069), p. 7 (hereafter cited Carter letter, Mar. 24, 1998).

400 Ibid.

401 Graham interview, p. 17; Miyasato interview, p. 7.

402 Miyasato interview, p. 7.

403 Ibid.

404 Graham interview, p. 18.

405 Ibid.

have lawyer-investigator teams that work to-

gether more closely than is the case cvirrently.'*°6

In addition, he would like to see OCR strive for

more consistency in its letters of finding.*"'^

In another instance, OCR's analysis appears

to have incorrectly appHed the standards for as-

sessing the recipient's defense and in conducting

a disparate treatment analysis.^°8 The ap-

proaches used bore Httle resemblance to the

well-settled standards of proof apphcable in such

cases. Moreover, OCR's approach to proving dis-

crimination appeared heavily weighted against

the complainant.

According to this letter of finding, the com-
plainant alleged that a hospital discriminated

against her husband on the basis of race by
moving him.^^^ The hospital responded to the

allegation merely by stating that there was no
discrimination and that six other people were
"involved" in the move. OCR simply accepted

this as the "legitimate" business (or medical) jus-

tification required under the apphcable standard

in disparate treatment cases. For OCR to have
appHed the appropriate standard of proof re-

qviired of the recipient, at a minimum OCR
should have required the hospital to have ex-

plained what the term "involved" referred to

(i.e., whether it meant other patients were
moved, or whether it meant others assisted in

completing the move) and how and why the

complainant's husband was moved. Instead,

OCR essentially shifted the bvtrden to show evi-

dence of discrimination back to the complainant.

Thus, OCR placed the complainant in the po-

sition of having to show that the proffered rea-

son was a pretext without reqvuring any sub-

stantial evidence from the recipient for its justi-

fication. Moreover, it appears from the letter of

finding that OCR neither investigated the

treatment of similarly situated individuals nor

conducted a serious inquiry of any kind. Rather,

it appears OCR simply took the hospital at its

word. What is particvilarly troubhng is that the

investigators apparently did not beUeve the

406 Ibid., p. 17.

407 Ibid., p. 18.

408 See Vada Kyle-Holmes, regional manager, Region VIII,

OCR, HHS, letter to Debra K. Welker, nursing home ad-

ministrator, IHS Care Facility, and Erma Dixon, Jan. 17,

1998 (re: docket no. 08973077) (hereafter cited as Kyle-

Holmes letter, Jan. 17, 1998).

409 Ibid.
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complainant or her allegations were credible

while apparently assuming instant credibihty for

the recipient hospital.

Untimely Complaint Closures

Based on a review of letters of finding and
other OCR documents, it appears that OCR con-

tinues to have a significant problem in complet-

ing complaint investigations in a timely manner.

OCR's title VI regulations state that OCR will

"make a prompt investigation" of any informa-

tion, including complaints, indicating "a possible

failure to comply" with title VI's nondiscrimina-

tion provision.'*^" Nonetheless, agency documents

reveal that OCR continually takes inordinate

amounts of time to complete complaint investi-

gations. OCR itself recently acknowledged the

serious problems its has had with completing its

investigations in a timely manner. In August

1998, the agency presented the following self-

evaluation of its case management efforts: "OCR
has a considerable backlog of older cases

(defined as older than 180 days old). Some cases

have been pending for years. In the spring, OCR
finally resolved a case involving St. Luke's Roo-

sevelt Hospital in NYC which was initiated

seven years ago.""*!^

OCR stated in this self-evaluation that it had
vindertaken several measures to address this

problem. For example, OCR reported that it had
initiated "case review sessions" with its regional

offices, released the CRM in 1996, and completed

an evaluation of new case review techniques

such as prioritizing and streamlining case proc-

essing introduced in the CRM.^iz According to

OCR, about a quarter or more of the older cases

were closed as a result of these measures. '*i3

However, OCR acknowledged that these were

the "easiest" segment.^i^ Moreover, OCR ob-

served that, although its objective was to have

no case older than 180 days, it would take "some

time to reach this goal."'*^^

-•10 45 C.F.R. § 80.7(c) (1998).

•ii David Garrison, acting director, OCR, HHS, memoran-
dum to the Deputy Secretary, HHS, Aug. 17, 1998, p.4

(hereafter cited as Garrison memo).

«2 Ibid.

413 Ibid.

"" Ibid.

415 Ibid.

Other data detailing the untimely nature of

OCR case closvires are more troubUng. For ex-

ample, one region had five cases that took al-

most 3 years to complete.^i^ OCR reported that

in one instance 6 years had elapsed between the

receipt date and the closure date.'*!'' Qf particu-

lar concern are the several instances where OCR
has taken an inordinate amount of time to com-

plete complaint investigations involving allega-

tions of failure to provide health care treatment

or other services. For example, in one case, OCR
received a complaint on July 7, 1993, but did not

issue a letter of finding until nearly 4 years later

on June 27, 1997.'*i8 In this case, a doctor filed a

complaint alleging that the hospital where he

was employed had discriminated against three of

his patients on the basis of race by faihng to pro-

vide outpatient services.'*!^

Among these allegations, the doctor main-
tained that one of his patients, a black male, was
denied x-rays and another, a black female, was
denied a mammogram examination. "^^o These

facts help to illustrate one of the more troubling

aspects of the egregious delay in completing this

investigation. Unlike the civil rights enforce-

ment agencies that address discrimination in

education and employment, OCR is responsible

for uncovering discrimination that may Eiffect

not just one's life opportunities but on something

far more profound—^individuals' health and
physical well-being. In some cases, prompt in-

vestigation coidd be a matter of life or death.

Ensuring the earHest possible resolution of com-

plaints involving allegations of denial of access

to health treatment and services must become
one of OCR's top priorities. Internal policy

strongly encouraging regional offices to complete

such investigations and issue letters of finding

within 90 days after receipt of a complaint may
be one means of accompUshing this objective.

416 OCR Region VIII, Response to Information Request, at-

tachment 11, "Special Reports: Number of Days to Investigate

Complaint from Receipt to Closure for the period, 7/1/95-

1/31/96," pp. 1-2. All five complaints were closed in 1995.

417 Ibid.

418 See Ralph D. Rouse, Jr., regional manager, Region VI,

OCR, HHS, letter to Judith Feuquay, administrator. Perry

Memorial Hospital, Perry, OK, and Richard G. Seal, D.O.,

Physicians' Medical Center, Perry, OK, June 27, 1997 (re:

06933141).

419 Ibid., p. 1.

420 Ibid., p. 2.
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Lack of Attention to Race-based Discrimination

under Title VI

The Commission's review of OCR's letters of

finding and other case closure documents as well

as a review of OCR's regional "monthly signifi-

cant activities" reports indicates that in very few

cases since at least 1997 has OCR uncovered a

violation on the basis of race in the health care

context in the complaint investigations and, it

appears, in the compHance reviews it has under-

taken.'*2i Overwhelmingly, in complaints in

which the allegation(s) against the recipient are

based on race, OCR reports that it has "found

the recipient in comphance."'*22 In view of the

racial disparities in health care documented by
this report, there appears to be a gross imbal-

ance between the extent of discrimination actu-

ally in existence, and that detected by OCR.
This imbalance manifests itself most in the

area of systemic discrimination. OCR appears

largely unwiUing to seek out or even to recognize

recipient poHcies and practices that adversely

affect racial and ethnic minorities. Few of the

Commission's interviews with regional investi-

gative staff revealed experience with adverse

impact cases. Further, regional staff covild cite

few current adverse impact investigations.

Among the few cited is a case in Nassau County,

New York, that was brought to OCR's attention

by the local media.^23 Moreover, when such cases

have emerged, according to one commentator,

OCR has been largely inept at handUng them.424

The Commission's interviews with two private

civil rights attorneys provide examples of OCR's
ineptitude in the adverse impact context.^25 Ac-

^21 See generally Ronald Copeland, documents sent in re-

sponse to request for information including Letters of Find-

ings and Other Closures—^FY 1998; Letters of Findings and
Other Closures—FY 1997; Regional Monthly Significant

Activities Reports, 1998 (hereafter cited as OPO, Response

to Information Request). See also "Analysis of Case Proc-

essing Database: Findings, Deficiencies, Remedies, and
Sanctions," this chapter.

•22 See generally OPO, Response to Information Request,

Letters of Findings and Other Closures—FY 1997; Regional

Monthly Significant Activities Reports, 1998.

423 Morales interview, p. 3.

^24 See Lado interview, pp. 7-8.

^25 See., e.g., Mussington v. St. Lukes-Roosevelt Hospital

Center, 824 F. Supp. 427 (S.D.N.Y 1993), affd, 18 F.3d 1033

(2d Cir. 1994) (HHS OCR docket no. 02-91-3069). Lado
interview, pp. 7-15. See also In re McAllen Medical Center

(clearinghouse no. 49,113) (OCR docket no. unavailable) at

1-3 (cited in Perkins, "Race Discrimination in America's

cording to these commentators, the investiga-

tions took an inordinate amount of time to come
to closure, and neither fovmd any title VI viola-

tion.'*26 In Mussington v. St. Luke's-Roosevelt

Hospital Center/^^ the former NAACP Legal De-

fense Fund (LDF) attorney who had worked on
the case cited several instances that demon-
strated a severe lack of understanding by OCR
staff, of both the legal and investigative princi-

ples pertaining to the case.^^s "phe case involved

a Manhattan hospital that was proposing to

move much of its neonatal intensive care unit

that served the Harlem area into an area that

would serve more affluent patients.'*^^ Dxiring

the investigation, the attorney became aware
that OCR staff were unfamiHar with the basics

of the civil rights laws they were responsible for

enforcing. For example, at a community group

meeting to discuss the case, citizens indicated

that the hospital may have discriminated

against medicaid patients (prohibited by the

HiU-Bvirton Act). According to the LDF attorney,

the investigator stated that such discrimination

was not illegal.'*30

Investigators in the Mussington case also ex-

hibited a lack of technical skills related to large-

scale investigations. Although the LDF provided

OCR staff with names of important witnesses

well in advance of interviews, investigators re-

portedly asked inappropriate questions.'*^! Fur-

thermore, even after LDF staff had commvmi-
cated the inadequacy of these questions, OCR
allegedly failed to correct them.432 Qne example
of highly irrelevant questioning involves a stat-

istician who had performed a disparate impact

evaluation of a hospital in a case that was very

similar to Mussington. She was interviewed as

an expert, but according to this LDF attorney,

OCR staff never asked her any questions relat-

ing to the substance of the report she had writ-

Health Care System," p. 371). Lado interview, pp. 13-14;

Perkins interview, p. 1.

'*26 Lado interview, pp. 7-15; Perkins interview, p. 1.

127 824 F. Supp. 427 (S.D.N.Y. 1993), a/fd, 18 F.3d 1033 (2d

Cir. 1994) (HHS OCR docket no. 02-91-3069).

''28 Lado interview, pp. 7-15.

"29 Ibid., p. 8.

-•30 Ibid., p. 10.

«! Ibid., p. 13.

«2 Ibid., p. 12.
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ten: "They asked her questions hke where she

Uved .... Ridiculous questions."^^^

One notable exception to this general trend of

insufficient emphasis on title VI has occurred in

Region I where OCR has found violations of

race-based discrimination under title VI in the

health care context.434 in cases arising in New
Haven, Connecticut, OCR found that several

home health care agencies were engaging in ille-

gal discrimination in violation of the title VI
regvdation. Specifically, in one case, OCR inves-

tigated allegations that a home health agency's

pohcy of providing services in New Haven based

on designations of specific streets, portions of

streets, or housing projects as locations where its

employees would not make visits or would visit

only dviring specified hours was creating a dis-

parate impact on African Americans hving in

those areas.'*35 in the resolution agreement OCR
detailed the steps necessary for the home health

agency to undertake to ensure that all of its op-

erations were in compHance with title VI.^3^

These steps included refraining "from adopting

or pursviing any pohcy or practice designating

specific streets, portions of streets or housing

projects as locations where employees will not

make visits or will visit only dviring specified

hours."437

In the case resolution letter accompanying

the agreement, OCR does not state exphcitly

that the home health care agency's pohcy consti-

tuted a violation of title VI. Rather, it states only

that the agency's "adherence to the terms of the

Resolution Agreement wiU ensure its futvire

comphance with title VI and the HHS imple-

menting regulations."^38 With this statement

OCR is stating imphcitly that the pohcy Hkely

would have violated title VI. OCR did not de-

<33 Ibid., p. 13.

*^ See Caroline Chang, regional manager, Region I, OCR,
HHS, letter to Joanne Walsh, New Haven, CT, July 7, 1998,

re: complaint no. 01-96-7801, and attached Resolution

Agreement (hereafter cited as Chang letter, July 7, 1998 and
Resolution Agreement re: 01-96-7801, respectively); Caro-

line Chang, regional manager. Region I, OCR, HHS, letter to

Stephen Savitsky, Lake Success, NY, and Joyce Thomas,
commissioner. State of Connecticut, Department of Social

Services, Hartford, CT, May, 19, 1995 (re: complaint no. 01-

94-3050), and attached Resolution Agreement.

«5 Chang letter, July 7, 1998.

436 Ibid.

437 Resolution Agreement re: 01-96-7801.

438 Chang letter, July 7, 1998.

velop actual findings and an argument to sup-

port them because the agency and OCR were
able to come to a resolution agreement before

such action was needed. However, it wovdd be

helpful if OCR were to keep records, perhaps a

database record or a special file for such cases.

Each case record could include the type of viola-

tion, an apphcation of the essential facts to the

appropriate legal standards, and the disposition

of the complaint investigation at the time the

resolution agreement was reached. This would
increase efficiency and consistency in the han-

dling of future cases, as weU as facihtate a more
comprehensive, issue-specific analysis of OCR's
caseload.

Moreover, the instances of discrimination un-

covered in New Haven have not yet signaled to

OCR, as they should, the need to make medical

redlining on the basis of race one of its program
priorities. OCR should accord the same level of

attention and pubhcity to this issue and other

racially related issues that it has provided to the

LEP issue. This includes the development of a

pohcy gviidance; a reqviirement in the AOP that

each region conduct at least one comphance re-

view per year addressing this issue; "rollouts" to

health care recipients; and other forms of techni-

cal assistance, outreach, and education. For its

comphance reviews OCR should target home
health agencies and other health care recipients

serving large urban areas in both major and mi-

nor metropohtan areas across the country.

Lack of Effective Monitoring Techniques

It appears, based on a review of OCR's letters

of finding and other case closure docimients, that

OCR does not conduct its monitoring activities in

an effective manner. For example, case resolu-

tion agreements containing agreed-upon provi-

sions to ensure comphance do not indicate that

OCR will conduct onsite visits nor do they indi-

cate that OCR staff will prepare monitoring re-

ports. In one case, a complainant alleged that a

home health care agency comphed with the

wishes of white patients who requested that only

non-Afidcan American staff persons be assigned

to them.'*39 The complaint was resolved through

the alternative dispute resolution process.

439 See Ralph D. Rouse, Jr., regional manager, Region VI,

OCR, HHS, letter to Kathy Admire, branch manager. East

Texas Medical Center Home Care, Mineola, TX, and Regina
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The terms of the case resolution agreement
required the home health agency to revise its

consent to treatment form to req\aire an agree-

ment from the patient to accept the assignment

of service providers without regard to race, color,

or national origin.^^" In addition, the resolution

agreement required the home health agency to

include revisions to its poUcy manual to estab-

lish procedures for withdrawal of services to pa-

tients who exhibit abusive behavior or refuse

treatment from a service provider on the basis of

race, color, or national origin.^^i The complain-

ant also requested a formal apology, which the

home health agency provided.

OCR states in the letter that "it is our deter-

mination that [the home health agency] has suf-

ficiently addressed and resolved the issues ad-

dressed in the complaint, and we are therefore

closing ovir file on this case."'*'*^ OCR closed the

complaint without any discussion in the letter or

the terms of the resolution agreement of a time-

frame for the agency to implement the changes,

for OCR to review the changed pohcies, or for

OCR to ens\ire that the agency was abiding by
the terms of the agreement. Restricting the

analysis to the case closure documents, it ap-

pears that OCR took the home health agency at

its word without attempting to ensure that the

agency would implement the promised changes.

At a minimum, the resolution agreement shotild

have specified the form of monitoring OCR
would vmdertake and sanctions to be appHed if

the home health agency failed to comply with

the agreement.

In another case, OCR received a referral from

the Health Care Financing Administration indi-

cating a Hill-Burton funded health care facihty's

possible noncomphance with the commvinity

service assurance (CSA) provision of the Hill-

Burton regulation.4^3 According to the letter of

finding, HCFA's referral provided information

indicating "that patients are being transferred

from the facihty without appropriate screening

examinations and stabihzation, and that pa-

tients coming to the emergency room are not

Staples-Lock, Mineola, TX, undated (re: 06983069), p. 1

(hereafter cited as Rouse letter, undated, re: 06983069).

440 Ibid., p. 2.

441 Ibid.

442 Ibid., p. 3.

443 Kyle-Holmes, Aug. 18, 1998 letter, re: #08963802.

being properly screened."^'*4 OCR requested that

the facihty provide information, including the

following corrective actions: a copy of the facil-

ity's "emergency transfer protocol" pohcy, re-

vised to include color as a basis for nondiscrimi-

nation; and an assurance that the facihty has
posted the "notice of community service" signs in

the emergency room, the business office, and the

admissions area.^^^ After receiving this informa-

tion, OCR concluded that the facihty was "in

comphance with the CSA regulation."^^

Here again, OCR was confronted with a re-

cipient that was not in comphance with the pro-

visions of a civil rights law. OCR accepted an
assxirance that the recipient would change a

pohcy without ever conducting the necessary

monitoring efforts to ensure that the recipient

actually had changed its practices. The case clo-

svire document again indicates that OCR accepts

the word of recipients as a means of closing a
complaint investigation, even when the recipient

has imphcitly acknowledged noncomphance by
agreeing to take corrective action.

Similarly, a hospital pohcy on epidurals for

LEP patients appears inadequate, even though
it has been approved and OCR appears to have
begun monitoring it. In particular, this pohcy
states that "an epidural will not be administered

to a laboring patient until an effective inter-

preter is available ."^^'^ Although this pohcy

states that there is a procedure in place for pro-

viding interpreters, it is not clear from the pohcy

statement that effective interpreters will always

be available to ensure equal access to epidurals.

In fact, in monitoring this pohcy OCR noted that

although an admittance log maintained on LEP
patients indicated the use of interpreters, in

some cases the hospital allowed a family mem-
ber to interpret and it was not clear if the hospi-

tal offered any interpreting services in those in-

stances.^^8 Thus, OCR had to request additional

444 Ibid., p. 2.

445 Ibid., pp. 2-3.

446 Ibid., p. 3.

447 Inho Yoon, M.D., memorandum to obstetrical resident

staff, et al., Oct. 28, 1998 (re: epidurals for non-English-

speaking patients in labor and delivery).

448 See Henry F. Barbour, III, acting director, Investigations

Division, Region IV, OCR, HHS, letter to Sally McMillan

Purnell, attorney at law, Haynsworth, Marion, McKay &
Guerard, L.L.P., Greenville, SC, Feb. 8, 1999 (re: docket no.

04-98-3136).
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information from the hospital. However, if OCR
had simply practiced more aggressive monitor-

ing, such as going onsite, there shovdd have been

no need to write letters back and forth between

the hospital and OCR. Rather than taking swift

steps to ensvire this pohcy was appropriate in

the first place, OCR's weak monitoring efforts

resulted in an endless chain of paperwork that

presumably did nothing to assist the patients in

receiving access to quaHty health care.

These cases display clearly OCR's failiore to

ensure compHance through the use of effective

monitoring activities. Although the Commission
recognizes the difficulties OCR confronts in

finding the resources to conduct effective moni-

toring on complaint investigations resolved

through resolution agreements, "^^^ certain fol-

lowup activities not addressed in these cases are

so crucial to the monitoring process that without

them OCR cannot know with any certainty that

its efforts to ensure compUance have been suc-

cessful. These include onsite visits, especially

those which are unannovinced, as well as moni-

toring reports, both of which are elements of a

more thorough approach to monitoring than

OCR apparently has developed to date. Onsite

visits in particular provide a highly effective

means for OCR to know precisely the extent to

which a recipient is compljdng with the terms of

a resolution agreement.

Overall Assessment: Ineffective Complaint Investigations

and Compliance Reviews

As the above discussion has illustrated,

OCR's letters of finding for compliance review

and complaint processing operations raise a

number of serious issues as to the adequacy of

OCR's efforts in uncovering and addressing vio-

lations of title VI, Hill-Burton, title IX, and non-

discrimination provisions in block grant statutes.

Among the most serious of the concerns raised

by the descriptions of the investigations con-

tained in the letters of finding are that the in-

vestigation is cursory without ever really looking

beyond the "paper" pohcies of the recipients to

their "real-world" practices; in a nxunber of

cases, investigations have not been completed in

a timely fashion, in some cases with dire conse-

quences for the complainant (these delays are

particularly egregious considering OCR's inves-

tigator workload has decreased in recent years);

the letters themselves sometimes are incomplete

and cvirsory; in some cases, OCR has taken an
extremely long time to complete complaint in-

vestigations; OCR's monitoring and foUowup
upon completion appear practically nonexistent;

and, finally, investigations usually do not serve

as the trigger for OCR staff to initiate comph-
ance reviews. Moreover, in the rare instances

when compUance reviews are undertaken as a

complaint investigation followup, they generally

are limited-scope reviews covering only specific

issues or statutes rather than addressing a

broader spectrxxm of issues. Finally, it appears

from the Commission's review of case closure

documents that the vast majority of title VI
compHance reviews and complaint investigations

failed to detect any significant violations.

In conducting this review, the Commission
requested information on OCR's performance in

conducting investigations from HHS funding

recipients that had been the subject of an OCR
compliance review or complaint investigation

dviring FY 1998. OCR found very few of these

recipients in noncompHance. None of the recipi-

ents found in noncompliance responded to the

Commission's request for information.

Of the many recipients found in compHance
during FY 1998, about 20 responded. In general,

most of these recipients did not respond nega-

tively to inquiries about how they would assess

OCR's efforts to identify discriminatory poHcies

or practices. Many found in compHance had
nothing negative to say about OCR's investiga-

tive technique."^^o For example, one health care

faciHty administrator wrote that "[a]s there were

no findings in the compHance review, I had no

•*^9 For example, one OCR staff person stated that there

should be followup with recipients at the end of a compli-

ance review, but OCR does not have enough staff to do so on

a regular basis. OPO interview, p. 25 (statement of Mackey).

^50 See Jackson L. Smith, general counsel, Memorial Hospi-

tal, Colorado Springs, CO, letter to MireiUe Zieseniss,

USCCR, Feb. 3, 1999; A. McPherson, president. Medical

Staff, Arlington Hospital, Arlington, VA, letter to Frederick

D. Isler, assistant staff director for Civil Rights Evaluation,

USCCR, Mar. 31, 1999; Victoria AB. Willis, general counsel

and vice president, Legal Services, Medicorp Health System,

Fredericksburg, VA letter to Frederick D. Isler, assistant

staff director for Civil Rights Evaluation, USCCR, Apr. 16,

1999.
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questions or concerns as to how the investigators

reached their conclusion."'*^!

However, a few recipients did offer some very

teUing commentary about their experience with

OCR. The president of a Montana hospital made
several scathing remarks that offer insight into

some of the more significant problems with

OCR's investigative efforts. He stated:

Looking back over the case file in question, I am sore

about two matters. The first is the original COBEA
investigation by HCFA and their referral to OCR. . . A
modicum of judgment on the part of the investigator

would have dismissed this as not a COBRA violation

. . . The second problem with this case was the inordi-

nate time it took for OCR to resolve this case. It was
fully two years from the original HCFA notice and
referral to OCR (June 17, 1996) until we received a

final determination (June 29, 1998). Every single con-

tact to us for data included a demand that a response

be received in 15 days. To say that our timeliness was
not reciprocated is the mildest form of understate-

ment. It was particularly exasperating to be asked for

the same information on multiple occasions.^^^

In another instance, a hospital investigated

by OCR stated the following about the accviracy

of OCR's description of the facts, the clarity of

OCR's explanation for conducting the review,

and the credibility of its evidence as provided in

OCR's letter of finding: "While the letter refers

to possible non-compUance with federal regula-

tions in regards to two patients, it intermingles

the factual situations of the two cases. In addi-

tion, the factual description is erroneous."'*53

These remarks reflect the very same observa-

tions about OCR's enforcement efforts made by

the Commission in its assessment: poor descrip-

tive and analytical quaUty of letters of finding;

questionable investigative technique and exper-

tise; untimely completion of investigations; an

•SI Sandra Woods, R.N., B.S.N., director, Quality Improve-

ment, letter to Frederick D. Isler, assistant staff director for

Civil Rights Evaluation, USCCR, Mar. 1, 1999, p. 1.

•sz Lawrence L. White, Jr., president, St. Patrick Hospital,

Missoula, MT, letter to Mireille Zieseniss, Office of Civil

Rights Evaluation, USCCR, Feb. 15, 1999, p. 1.

^53 Robert W. Ladenburger, president and chief executive

officer, St. Peter's Hospital, Helena, MT, letter to Mirielle

Ziesiness, USCCR, Washington, DC, Mar. 25, 1999. This is

one of many cases illustrating the Commission's concern

that OCR letters of finding indicate cursory investigations

with limited application of investigative techniques crucial

in making accurate determinations of compliance. See Kyle-

Holmes, Aug. 18, 1998 letter, re: #08963801.

onerous burden to provide responses to informa-

tion requests in 15 days, which appears to be

placed on both parties in a complaint investiga-

tion; and the overall inefficiency in conducting

investigations.

Comments such as these reflect the signifi-

cant concerns indicated by the Commission's

more indepth assessment of OCR enforcement

efforts. Overall, the cases observed in OCR's let-

ters of finding for FY 1995 to FY 1998 reflect the

themes that resonate throughout OCR's civil

rights enforcement operations: the lack of a
sound, comprehensive, clearly focused action

plan to vmcover race discrimination in the health

care industry; the lack of written, standardized,

rather than ad hoc, procedvires and investigative

plans for implementing civil rights enforcement

activities; and the failure to interact with other

key HHS agencies. For example, OCR relies on
medical experts from HHS operating divisions to

some extent in making its cases for discrimina-

tion, but it does not have giiidelines or policy

requiring the use of experts and the manner in

which they will be provided to OCR, to ensure

that they will in fact be provided whenever OCR
needs their expertise to develop a case. Aside

from this deficiency, the letters themselves, par-

ticvdarly the ones discussed above, suggest an
emphasis on statistics with Httle or no effort to

determine differences in the quality of care be-

tween white and minority patients. This review

of OCR's letters of finding also indicates that in

the last several years, OCR has limited the focus

of its compHance reviews so narrowly that it has

addressed very few issues voider title VI and
Hill-Burton and almost none relating to title IX.

Finally, this review suggests that, as many ob-

servers have noted, OCR appears to remain, for

the most part, complacent and passive in its ap-

proach to enforcement.

Barriers to Uncovering Compliance Violations

There are a number of barriers to effective

enforcement, several of which are seemingly be-

yond the control of OCR itself in that other HHS
agencies must work with OCR to remove them.

Each of the barriers suggests areas where OCR
must undertake new and more proactive efforts

to more effectively execute its responsibilities.

These efforts include developing working rela-

tionships in which the other agencies provide
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support to OCR in completing its mission rather

than the other way around.

Availability of Medical Expertise

OCR rehes on medical and scientific research

expertise provided by other HHS agencies. How-
ever, the availability of these medical experts to

OCR is Hmited by their job responsibilities to

their own agency, which take priority over any
assistance OCR may need. HHS currently does

not seek to ensure that OCR has medical exper-

tise available when needed. OCR has no formal

mechanism such as memoranda of understand-

ing or procedural guidelines to invoke assistance

from personnel in these agencies when it is

needed. As a result, OCR may not be able to

avail itself of the expertise of PubHc Health

Service doctors or NIH researchers because they

are working on other projects.

With regard to this availabihty problem,

several OCR regional staff stated that it can be

difficult for OCR to obtain the medical expertise

needed to challenge a recipient's medically

related rationale. ''^^ One regional attorney stated

that, based on his experience, OCR's abihty to

obtain needed expertise from the PubHc Health

Service (PHS), National Institutes of Health

(NIH), or the Centers for Disease Control (CDC)
sometimes has been extremely Hmited.'^^s This

attorney stated that without the expertise of

medical doctors and researchers from these

agencies, OCR's abiHty to dispute medical

opinions successfully is hindered.^^e

When important HHS operating divisions

such as CDC or NIH are not willing to have their

doctors readily available to lend their knowledge

and expertise when OCR is attempting to resolve

particvilar cases, OCR has difficulty defending

its credibihty as an investigative agency.^^^

According to a regional attorney, it appears that

OCR is not a priority among the operating

divisions, whose key staff, in some instances

when OCR has requested their assistance, have

informed OCR that they are extremely busy and
have other priorities, especially when they are

preparing for conferences.^^8 Furthermore, OCR
does not have the funds to pixrchase outside

medical consultation to get neutral opinions in

difficult cases.'*59 This attorney stated that he
wovild recommend that, if assisting OCR's
investigative activities cannot be made a priority

among medical professionals working in the

operating divisions, that, at a minimum, OCR
should consistently have available, on a

contractual basis, outside experts to lend their

opinions as cases are being developed. "^^^

Another attorney stated that he does not

think that OCR has a good pool of experts on
which to rely dviring investigations. '^^^ Region

VII EOS stated that if a complaint were about

quahty of care, it would not be investigated, al-

though complaints about denial of services are

investigated.462 These EOS staff noted that it is

difficult to get medical assistance to question a

doctor's medical opinion, but they have done it in

the past. They do not have the fvinds to hire

medical experts, but sometimes they can get free

consulting. Once they had a regional attorney on
detail from the Dallas Regional Office who was
able to get medical advice from CDC.^^^

The inabOity to routinely get quality medical

advice and expertise has had a negative effect on
OCR's abiHty to vincover and prove violations of

title VI. However, if HHS made it a priority to

ensure that OCR attorneys have medical exper-

tise available when it is needed and not only

when time aUows, OCR's abiHty to conduct thor-

ough investigations would be greatly enhanced.

It seems that an optimum situation would be for

OCR to have medical experts assigned to work
with OCR on a permanent basis. Just as OCR
has data coUection and poHcy experts, it also

should have experts in medical/health care de-

Hvery. These experts would be staffed in a spe-

ciaHzed office within headquarters. Similar to

OMPE and OPO, OCR could form an Office of

Medical Gviidance. At a minimum, memoranda
of understanding or other formal agreements

between OCR and each of the key operating di-

visions is necessary. Such agreements could en-

^54 OCR Region VII EOS interview, p. 5; Freeman interview,

pp. 10-11; Graham interview, p. 15.

455 Freeman interview, p. 10.

456 Ibid., pp. 9-10.

457 Ibid., p. 10.

458 Ibid., p. 11.

459 Ibid.

460 Ibid.

461 Graham interview, p. 3.

462 OCR Region VII EOS interview, p. 5.

463 Ibid.
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sure that medical expertise is available to OCR
whenever it is needed by establishing a rotating

basis for designating medical doctors and re-

searchers to work with OCR as needed on

pending cases.

Availability of Complete Data

The Commission's evaluation of OCR's en-

forcement activities indicates that the agency

does not always, and may not be able to, make
effective use of statistical evidence in estabhsh-

ing cases of discrimination xuider title VI. A
finding of a title VI violation requires proof that

the recipient engaged in a policy or practice that

resulted in discrimination on the basis of race,

color, or national origin, whether the recipient

intended to practice such discrimination or

whether the practice was neutral but nonethe-

less caused an adverse impact. Therefore, in or-

der to estabhsh that the cause of a racial dispar-

ity in health care service dehvery is a violation

of title VI, an OCR investigation must seek to

determine the practice that created the statisti-

cal disparity.

In estabUshing proof that a recipient has

violated title VI's nondiscrimination mandate at

the systemic level, both with respect to a show-

ing of intentional and disparate impact discrimi-

nation, statistics play a crucial role. For exam-
ple, for OCR to show that a recipient is engaging

in intentional discrimination on the basis of race,

statistical evidence may be used to lend credi-

bility to clsdms of individual discrimination

made by individuals in complaints against

health care recipients filed with OCR. However,

the Commission's evaluation of OCR's data

analysis activities indicates that the agency is

severely hindered in its access to and ability to

manipulate to data to make compUance deter-

minations.

One commentator familiar with title VI dis-

crimination issues in the health care context has

stated that "patterns [of discrimination] begin to

appear" once you have adequate data avail-

able.^64 This commentator, a civil rights attorney

who is a seasoned Htigator in the field of civil

rights in health care, stated:

If there were better data, not just OCR, but also pri-

vate researchers, and CDC, would be able to study it.

and patterns of discrimination would emerge. Those
patterns would appear, for instance, if you were using

claims forms that allowed you to control for diagnosis,

age, and the other factors that confuse the analysis.

Once these patterns of discrimination became evi-

dent, it would be much easier to stop the practices,

because the public would be behind the effort.'*^^

In accord with these observations, several OCR
regional staff have stated that there often is a

lack of available data to adequately show an
adverse impact on a racial minority.^^^ One
regional attorney described a case in which OCR
attempted to determine potential racial/ethnic

disparities in access to an HMO by looking at: (a)

raw racial/ethnic statistics in terms of persons

who are ehgible for medicare; (b) marketing

efforts by the HMO made to the medicare group,

and if those strategies included special efforts to

reach minority groups and improve their access;

and (c) efforts (and problems encountered) to

recruit minority health care providers and other

individuals who are likely to provide health care

services to a minority population.^^'

In this case, based on the information

provided by the HMO, OCR was not able to

estabhsh that a civil rights violation existed in

the area of access to health care. The attorney

stated, 'Tou can't detect discrimination caused

by a facUity, or structure of a health care

environment, until you examine the data on
people who have been treated."^^^ However, the

attorney stated OCR's access to this data was
very hmited. As a resvdt, OCR was not able to

obtain "all the information the agency really

needed."^^^ He indicated that if he had been able

to gain access to and analyze certain information

that the HMO was not required (by regulations)

to provide to HHS, then maybe he could have

fovuid a violation.'*''"

It appears that OCR has difficulty both in

showing the presence of disparities and estab-

hshing a nexus between those disparities and a

specific poUcy or practice of a recipient. Both of

these showings are necessary for OCR to find a

*^^ Bonnyman interview, p. 23.

465 Ibid.

466 See Freeman interview, p. 7; Kyle-Holmes interview, p. 7.

467 Freeman interview, p. 5.

468 Ibid., p. 6.

4G9 Ibid., p. 5.

470 Ibid.
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violation of title VI. ^'i However, if OCR, through

a comphance review, covQd discover racial dis-

parities, its abihty to estabhsh such a nexus

would be greatly enhanced. In connection with

the need to show this nexus between racial dis-

parities and particular practices of health care

funding recipients, one regional attorney stated

that although OCR may suspect the presence of

a comphance violation, it often cannot document
it because it does not have the data necessary to

provide svifficient evidence of a violation.^''^ An-

other regional attorney stated, "There is a

prevalent recognition that there are disparities

in health care and yet it seems difficult to tie

what goes on in the managed care industry to

any specific practice . . . OCR has been some-

what mystified about where to look for the cause

of minority health discrepancies."'*''^

This evidence is crucial in making a determi-

nation that a recipient has violated title VI. The
lack of data, therefore, significantly inhibits

OCR's abihty to develop cause findings in both

comphance reviews and complaint investiga-

tions. To uncover violations of title VI, at a

minimum, OCR must have sufficient data avail-

able on each of the following:

• The manner in which services are provided

by the program.
• The race, color, and national origin of the

population ehgible to be served.

• The location of existing or proposed facihties

and information on whether the location

could have the (unintended) effect of denying

access to any person on the basis of

race/ethnicity and/or gender.

• Racial/ethnic and gender composition of pro-

gram participants.

• Treatments provided to patients (by race,

ethnicity, and gender).

• Racial/ethnic and gender composition of ap-

phcant's/recipient's staff.

• Data on the use of bilingual employees to

work with program participants and other

4" See 45 C.F.R. § 80.3(b)(2) (1998). See also Marianne L.

Engelman Lado, "Breaking the Barriers to Health Care: A
Discussion of the Role of Civil Rights Litigation and the

Relationship Between Burdens of Proof and the Experience

of Denial," Brooklyn Law Review, vol. 60 (spring 1994), pp.

257-65.

^''^ Freeman interview, p. 7.

^^3 Graham interview, p. 7.

beneficiaries who have hmited Enghsh profi-

ciency.

• Lawsuits filed against the apphcant/recipient

alleging discrimination.

• Descriptions of any apphcations for assis-

tance pending at other Federal agencies.

• Descriptions of any civil rights comphance
reviews conducted in the prior 2 years.

• Information on whether the apph-

cant/recipient has been found in noncomph-
ance with civil rights laws.

Development and Implementation of Compliance Reviews

Although the lack of clearly defined objectives

and pervasive lack of thoughtful preparation and
analysis that have characterized OCR's planning

and implementation of comphance reviews ad-

dressing race discrimination in health care have
been mentioned above, it bears repeating since it

appears crucial to understanding the significant

problems OCR currently faces as a civil rights

enforcement agency. Without more precise objec-

tives and more carefully planned approaches to

designing and implementing comphance re-

views, OCR wiU never be able to effectively

evaluate areas, such as managed care and
health insurance, where the presence of dispari-

ties along racial lines is not easily attributable to

one or even several particular practices. As a

resxilt, OCR's current comphance review efforts

in these areas often are merely exercises in fu-

tihty that fail to estabhsh whether well-

documented racial disparities in health status

and outcomes are the result of illegal discrimina-

tion under title VI.

In particular, the development of detailed,

thorough, weU-researched investigative plans

focusing on a particular issue seems to be a

problem for OCR. However, while OCR pursues

its abstruse, unfocused comphance review activ-

ity, there is a wealth of research available to

OCR that if used properly, could form the basis

of specifically focused, far more efficient comph-
ance reviews. For example, the discussion above

on site selection refers to a study pubhshed in

the Journal of the American Medical Association

showing that black people, women, and the poor

are less hkely to receive kidney transplants than

men, white people, and the affluent.^'^ This arti-

'*'''* Alexander and Sehgal, "Barriers to Cadeveric Renal

Transplantation."

197



cle was disseminated to regional staff as an at-

tachment to a weekly information report from

headquarters.^^^ It provides a very specific issue

to target in developing an investigative plan for

a compliance review. Identifying a disparity

based on race or sex in kidney transplantation

procedures within a recipient facility provides a

specific, narrowly focused objective. Determining

the extent to which the disparity is caused by

factors that can be addressed in a negotiated

agreement between OCR and the faciHty or

through technical assistance or some other form

of action also is a reasonable goal.

To be fair, uncovering subtle forms of race or

sex discrimination that exist in the health care

system does present significant obstacles that

have been alluded to in the discussion above.

Even with adequate statistical evidence, it is

very difficult to estabUsh a relationship between

a particular practice and statistical evidence of

health care access and outcomes. However, with

specific, clearly identified objectives, OCR is

much better prepared to make this connection

and to determine whether it constitutes a viola-

tion of title VI or any of the other statutes OCR
enforces. The problems in rooting out discrimi-

nation in the health care system are complex,

however, and a stronger emphasis on developing

a careful, indepth, and ongoing review of avail-

able Hterature as exemplified by the JAMA arti-

cle on racial differences in kidney transplanta-

tion may be needed to provide new insights in

developing investigative plans for compHance
reviews. Aside from providing a clearly defined

objective, the Hterature may help OCR investi-

gative staff to better conceptualize compUance
problems.

For example, a recent research study illus-

trates the difficvdties confronting OCR in devel-

oping effective investigative plans while at the

same time providing a useful model for defining

objectives clearly and manipulating data to es-

tabUsh the all-important connection between
evidence and recipient pohcies and practices. In

an article appearing in the New England Jour-

nal of Medicine in February 1999, researchers

pubhshed the results of a study that showed doc-

tors are far less likely to recommend rigorous

and more sophisticated cardiac tests for black

people and women than for white men with

identical complaints of chest pains.^'^^ The widely

pubhcized article described a study in which re-

searchers found that doctors prescribed the car-

diac catheterization only 60 percent as often for

black males and women and 40 percent as often

for black women as compared with white men.'*''''

This study is singularly important. According

to the Washington Post, it is the first large-scale

study to focus exclusively on treatment decisions

made by doctors rather than merely document-
ing the already well-known disparities in health

care status and outcomes."*''^ The authors of the

study could not draw any inferences of overt ra-

cism or sex bias from their findings.^''^ However,

they suggested instead that the problem may be

the restdt of "subconscious perceptions rather

then dehberate actions."'*^"

If OCR covild shift its focus, as this study has

done, to include not only evidence of disparities

but also an emphasis on eradicating bias among
medical practitioners and administrators them-
selves, it may be better able to identify pohcies

and practices that need to be changed, as well to

develop creative solutions to address the

"subconscious perceptions" that appear to be a

factor in creating the disparities in health care

that exist across racial and gender fines. For ex-

ample, by developing investigative plans that

include a strong focus on medical professionals

among health care funding recipients, including

doctors, nurses, and administrators, OCR may
be better able to gain a more complete, balanced

perspective on the subjects of its compHance re-

views.

Potential Disincentives to Finding Violations

Two OCR regional attorneys indicated that

they beHeve one possible barrier to finding viola-

tions is that there are "built-in" disincentives to

find violations.^81 For example, one of these at-

"75 Haynes letter, Oct. 23, 1998.

"^ See Kevin A. Shulman and others, "The Effect of Race
and Sex on Physicians' Recommendations for Cardiac

Catheterization," New England Journal of Medicine, vol.

340 (Feb. 25, 1999), pp. 61&-26.

4" Ibid., pp. 618-19.

478 Avram Goldstein, "GU Study Finds Disparity in Heart

Care," Washington Post, Feb. 25, 1999, pp. A-1, A-13.

"79 Ibid., p. A-13.

"80 Ibid.

481 Graham interview, p. 20; Roger Geer, regional attorney,

Region VI, OfBce of General Counsel, Civil Rights Division,
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torneys has suggested the possibility that part of

the reason why OCR finds so few violations is

that there are incentives, some more subtle than

others, for investigative staff to find no violation.

This attorney stated:

There is stUl a temptation not to [find violations] for

investigators, because their job descriptions are writ-

ten partly to how many cases they can do per year; it

is almost Hke a quota and it is easier to make the

quota with no violation cases. There are subtle or not

so subtle incentives to keep working on yotir no viola-

tion cases and make sure you meet the quota and not

to work on violation cases and let them drag out be-

cause they are harder, more difficult.'**^

A second regional attorney stated that he be-

lieves OCR places a great deal of emphasis on

numbers. **3 He stated that there is a quota sys-

tem, estabhshed at OCR headquarters, for the

number of cases to be closed."**^ He also stated

that, as a result, complex cases on which OCR
could and should spend more time, are closed.'*^^

This attorney recommended that OCR create a

weighted point system to allow regional investi-

gative staff more time closing complex cases.

The presence of a quota or "quota like" sys-

tem would help to explain why there are so few

cause findings in cases involving investigations

into race discrimination under title VI since this

appears to be a very difficult area in which to

estabhsh the presence of discrimination. Finding

such a violation often means relying on a show-

ing of discrimination based on disparate im-

pact.'^ss This can be very difficvilt to prove, par-

ticularly since it requires the use of data that

may not be available to OCR because of limited

data collection among recipients.'*^'^ Even more

difficult may be estabhshing a case based on dis-

parate treatment since it reqviires a showing of

intentional discrimination, and numerous re-

ports indicate racial discrimination in the health

care industry often is of a subtle nature, which

can make it impossible to prove intentional dis-

crimination.'ss

In any case, a review of position descriptions

of regional equal opportunity speciahsts tends to

indicate that their job duties and requirements

provide an incentive for closing cases as quickly

as possible while completing as many as possible

in a given period. For example, a Region VI posi-

tion description for EOS staff states that an EOS
must complete work "including investigative re-

ports and files and letters of agreement [which]

are reviewed for technical soundness, complete-

ness, and conformity to program requirements

within estabhshed target dates."^89 The extent to

which meeting target dates plays a role in how
thoroughly individual EOS staff members con-

duct their investigations is vmclear. However,

based on the observations presented above of the

two regional attorneys, together with the dearth

of noncompHance findings in OCR's title VI race

discrimination cases, it appears that maintain-

ing a balance between meeting targets dates and
conducting thorough iavestigations may reqviire

a significant amount of compromise.

Insufficient Investigative Training

The Commission's evaluation strongly indi-

cates that OCR's abihty to enforce civil rights

statutes and regvdations is hampered by insuffi-

cient staff training. These indicators include the

assessments of OCR regional legal staff as well

as commentators reviewing OCR's enforcement

efforts. Several OCR staff stressed the need for

training, noting that many of the investigators

have not had formal investigator training.^so

This has caused concern among some OCR staff.

For example, one OCR regional attorney stated

that she thinks gmdance for investigative staff is

needed in regard to addressing and resolving

hcensure cases in which race, ethnicity, and/or

disabihty is aUeged.^^^

Often, attorneys provide training on investi-

gative techniques and other issues, but it is not

HHS, telephone interview, Feb. 3, 1999, p. 6 (hereafter cited

as Gear interview).

^82 Graham interview, p. 20.

483 Geer interview, p. 6.

484 Ibid.

485 Ibid.

486 See vol. II, chap. 3.

487 See above for a discussion on data collection and report-

ing requirements.

488 See chap. 3.

489 Ralph D. Rouse, regional manager, Region VI, OCR,
HHS, letter to Frederick D. Isler, assistant staff director for

Civil Rights Evaluation, USCCR, Jan. 15. 1999, re: request

for information, attachment 1, "Position Description for

Equal Opportunity Specialist, GS-360-9," p. 2 (hereafter

cited as OCR Region VI, Response to Information Request).

490 OCR Region VII EOS interview, p. 5. See chap. 3.

491 Gohghtly-Howell interview, p. 3.
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done in a consistent manner.492 Most employees

think there is a need for more training, particu-

larly in title VI health care issues, case law,

managed care issues, investigative techniques,

the difference between disparate impact and
disparate treatment, regulations, case law, and
the appUcation of case law to the regulations.'*^^

OCR staff also stated that refresher training was
needed to address new ideas and new ways of

handhng cases.^^^

For example, the attorney in Region III

stated that improvement is needed in investiga-

tive techniques. He noted that the equal oppor-

tunity speciahsts coxold benefit from procedural

training in this area, such as how to ask the

right questions.^95 Similarly, an attorney who
has been active in civil rights and health care

issues noted several instances where OCR had
"bungled" cases and asked standard questions

that were not appropriate to the specifics of the

case.'*^^ This attorney stated that in a case con-

cerning hospital relocation, OCR staff failed to

ask an architect about his plans for a hospital;

instead, OCR asked the architect about the area

surrounding the hospital and if he had ever used

the hospital.^^' These were clearly inappropriate

questions for this witness and did not provide

the information necessary for OCR to investigate

the case properly. In fact, this attorney noted

that, overaU, OCR did "a rotten investigation" in

this case.^98 The complainants agreed to media-

tion, which broke down, and eventually the case

was dismissed from court on statute of hmita-

tions grounds. Meanwhile, OCR had closed the

*^^ Geer interview, p. 2; OCR Region I EOS interview, p. 6;

Freeman interview, p. 2; Rhinehart interview, p. 2; Halver-

son interview, p. 7; Miyasato interview, p. 2.

^93 Rouse interview, p. 1; OCR Region VI EOS interview, p.

4; Kyle-Holmes interview, p. 6; Rhinehart interview, pp. 2,

4; OCR Region VII EOS interview, p. 5.

494 OCR Region I EOS interview, p. 7.

''^s Rhinehart interview, p. 4.

*^^ Lado interview, pp. 9-12.

*^'' Ibid., pp. 9-10 (discussing OCR's part in the Mussington
V. St. Lukes-Roosevelt Hospital Center case, docket no. 02-

91-3069). See also Carter letter, Mar. 24, 1998, p. 7). For the

district court's opinion granting dismissal for lack of timeli-

ness in the corresponding private action, see Mussington v.

St. Luke's-Roosevelt Hospital Center, 824 F. Supp. 427

(S.D.N.Y. 1993), affd, 18 F.3d 1033 (2d Cir. 1994) (per cu-

riam).

*^^ Lado interview, p. 14.

case, finding no violation.^^a "Yhe attorney stated,

"We could have just withdrawn the case, but in-

stead we now had a finding of 'no violation'

which, although it didn't have any precedential

value, let recipients know that these cases are

very hard for complainants to win."50o

The attorney provided another example in

which OCR staff "totally didn't understand what
the claims were, and [were unable to] match
witnesses with the claims" and, as a result,

"simply didn't understand that discrimination

against Medicaid recipients is Lllegal."50i Fur-

ther, this attorney alleges that the HHS Office of

General Counsel was unable to teU her if OCR
was using the standard of intent or impact for

this claim.502

An attorney with the National Health Law
Program also expressed doubt about OCR's abil-

ity to properly investigate and handle important

civil rights issues. This attorney agreed that it is

important to develop cases that can use title VI
to create positive change.^"^ However, she noted

that her instincts "would not be to go to OCR
with that because I don't have confidence that

that would be an issue they could handle."504

Analysis of OCR's Database: Final Dispositions

of Cases

OCR counts the number of violations and cor-

rective actions based on the number of letters

issued dxiring any given fiscal year. Violations

and corrective actions are issued in compHance
activities such as complaints, compUance re-

views, investigations, and pregrant award re-

views. In the past, most cases were resolved

through corrective action commitments on the

part of recipients, rather than through adminis-

trative or legal proceedings.^os OCR continues to

resolve its cases this way, and the number of

cases in which OCR has cited violations has con-

tinuously dechned over the past 3 years (figure

4.10).

499 Ibid., p. 15.

500 Ibid.

501 Ibid., pp. 10-11.

502 Ibid., p. 11.

503 Perkins interview, p. 4.

504 Ibid.

505 USCCR, Funding Federal Civil Rights Enforcement,

p. 230.
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Figure 4.10
Total Violations Cited, FY 1996-1998

1996 1997 1998

Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base, FY 1 996-1 998.

Figure 4.11

Percentage of Corrective Actions Secured by

Compliance Activities, FY 1998

Complaints

Compliance

reviews

6%

Investigations

5%

Pregrant reviews

77%

Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base, FY 1996-1998.

In FY 1996, OCR issued 21 findings of viola-

tions and 1,093 corrective actions were se-

cured.506 Of these violations, 20 were in the area

of complaints and 1 was foiind as a result of a

pregrant review. When a violation is cited under

the pregrant review activity, funds are not im-

mediately awardable to the recipient because

additional data may be needed but very seldom

506 OCR, CATS Database, FY 1996-1998. The number of

violations/corrective actions issued incorporates all letters

issued during the fiscal year, regardless of whether the case

was closed. OCR, CATS Database, FY 1996-1998.

are funds terminated or not awarded.^o^ Of the

1,093 corrective actions secvired, 13 percent were
in complaints, 83 percent were in pregrant re-

views, and less than 4 percent of secured correc-

tive actions were in compUance reviews and in-

vestigations.^os

By the end of FY 1998, OCR had cited only

four violations and secvired 1,147 corrective ac-

tions.^9 All four cited violations were in the

complaints area. Seventy-seven percent of the

secured corrective actions were in pregrant re-

views (figure 4.11). The percentage of secured

corrective actions in the pregrant review activity

has continuously decHned since FY 1996, indi-

cating that perhaps more potential medicare

providers are already aware, ahead of time, of

what is necessary to be in comphance with civil

rights laws.

Once a violation has been cited or corrective

actions secured, monitoring is critical because it

is a means of following the progress of a recipi-

ent's implementation of a voluntary corrective

action plan or changes mutually agreed to by the

recipient. Monitoring is also a means in which to

confirm that the implemented remedial action

successfully corrects the identified violations.

The total monitoring workload of OCR continu-

ously declined between FY 1996 and FY 1998. In

FY 1996, there were 931 cases in which moni-

toring was being conducted, and by the end of

FY 1998 there were only 573 cases where moni-

toring was required (figure 4.12).^^° This de-

crease is consistent with the decrease in the per-

centage of corrective actions secured in the pre-

grant review activity.

Between FY 1996 and FY 1998, OCR had a

10 percent decrease in the number of full-time

employees and its budget decreased by 0.26 per-

cent.511 Although these figvires appear small, if

OCR already is stretching its resources and the

workload of the current staff already is being

consimied by complaints and pregrant award
reviews, not very much is left for monitoring.

Fxorther, monitoring appears to be inconsistent

across the regions. During FY 1998, in some re-

gions monitoring consiuned as much as 21 per-

son OMPE interview, p. 8.

508 OCR, CATS Database, FY 1996-1998.

509 Ibid.

510 Ibid.

511 OCR, "Budget and FTE Usage History."
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Figure 4.12
Total Monitoring Workload, FY 1996-1998
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Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base. FY 1996-1998.

Figure 4.13
Monitoring Cases Carried-in from Previous Year

and Cases Received in the Current Year,

FY 1996-1998
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Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base, FY 1996-1998.

cent of the region's total workload, and in one

region monitoring accounted for only 1 percent

of the region's total workload.^^^

Depending on the nature of the case, moni-

toring can take a year or more, and this is evi-

dent in the number of monitoring cases that are

carried into one fiscal year from a previous fiscal

year. During FY 1996 to FY 1998, the number of

monitoring cases being carried into the fiscal

year was greater than the number of monitoring

cases initiated in the fiscal year, and both the

number of monitoring cases that were carry-ins

and those that were new starts continuously de-

cUned dviring this period. In FY 1996, 502 moni-

toring cases were carry-ins from FY 1995, and
there were 429 new cases targeted for monitor-

ing (figure 4.13). Based on the number of moni-

toring cases that were still open at the end of FY
1998, OCR will carry more than 250 monitoring

actions into FY 1999.513

Partly because of the lack of resources, much
monitoring is done at the desk of the regional

employees. To effectively monitor recipients,

OCR needs additional staff and funding to be

able to go on-site, if necessary, to see what a re-

cipient is doing or has done. Effective monitoring

should also be done on a periodic basis and not

just when violations or corrective actions are

secured.

Administrative Proceedings and Litigation

Procedures

The CRM discussion on securing compHance
covers the following enforcement-related actions:

moving to enforcement upon failure to achieve

voliuitary compHance, moving to enforcement for

denial of access, and moving to enforcement for

failure to implement agreement or promised cor-

rective actions.51^ These discussions are very

brief and provide only the barest sketch of ad-

ministrative and legal proceedings for uncor-

rected civil rights violations.

The CRM notes that if OCR is unable to

achieve voluntary compUance from a recipient

engaging in civil rights violations, the agency

will recommend enforcement action including:

"administrative proceedings to suspend, termi-

nate or refuse to grant or continue HHS finan-

cial assistance to the recipient"; or "referral of

the case to DOJ for judicial proceedings to en-

force any rights of the United States under any
law of the United States."5i5 The process of rec-

ommending either of these enforcement actions

begins with a recommendation from the regional

office negotiation team whenever voluntary

compliance is not successful.si^ This recommen-

512 OCR, Regions I-X, FY 1998 AOP, table D.

513 OCR, CATS Database, FY 1996-1998.

514 OCR, CRM, pp. 20-21.

515 Ibid., p. 20.

516 Ibid.

202



dation must include a package containing the

following:

• A case summary that includes a chronology of

the case, including attempts to achieve volun-

tary comphance, and information on Federal

financial assistance.

• A Htigation memorandum that should include

the nature of the violation on each issue en-

forcement is recommended; a discussion of

the appUcable statutes, regulations, poHcy in-

terpretation and case law; an evaluation of

the evidence available to prove the case, a

discussion of any possible defenses, and a

draft Notice of Opportunity for Hearing, if

the region recommends administrative pro-

ceedings, or a draft judicial complaint, if it

recommends referral to DOJ for judicial en-

forcement.

• A copy of the LOF and, where available, a

copy of the investigative report.

• Explanation of relevant materials received

after the LOF was issued and identification of

those points on which OCR and the recipient

could not reach agreement.^^''

This recommendation should then be forwarded

simvdtaneously to the associate deputy director.

Office of Program Operations and the Office of

General Counsel at HHS headquarters.^^^

OCR follows sUghtly different procedures in a

case where a comphance violation resiolts from a

recipient's denial of access to information or fail-

ure to implement an agreement or promised cor-

rective action. In the case of a recipient's denial

of access to information, the CRM recommends
that staff follow the procedvires set forth for en-

forcement action, which may include administra-

tive proceedings or referral to DOJ for Htigation.

OCR should send a final letter notifying the re-

cipient of its authority to obtain access to the

information and its intention to move to en-

forcement if access is not provided.^^^ This letter

should replace the violation LOF.520

In the case where OCR moves to enforcement

action based on a recipients failure to implement
an agreement or corrective action, the CRM in-

5" Ibid.

518 Ibid.

519 Ibid., p. 21.

520 Ibid.

dicates that staff should follow the procedvires

for normal enforcement action. However, the

CRM recommends that before beginning en-

forcement action, the region should consider,

with attorney input, the following:

• Whether the evidence is sufficient to prove a

violation of the recipient's prior commitment,
the vinderlying statutory or regxdatory viola-

tion, or both.

• Whether the recipient's prior commitment,
given its nature and terms, wovild be judi-

cially enforceable.

• Whether OCR has fulfilled any preenforce-

ment obhgation it has under a corrective ac-

tion agreement, resolution agreement, or

other settlement to give the recipient written

notice of, and an opportunity to respond to,

apparent violations of the agreement.

• If an LOF was previously issued, whether
updated findings are needed.

• If an LOF was not previously issued, whether
an LOF should now be issued (e.g., to give the

recipient proper notice of, and the opportu-

nity to correct, a statutory or regulatory vio-

lation, or, in block grant situations where the

Governor must be notified of a statutory or

regulatory violation and given an opportunity

to obtain comphance. ^21

This final guidance refers to cases where
OCR's postinvestigation monitoring uncovers a

continuing civil rights violation that the recipi-

ent earher had agreed to address. However, as

mentioned above, OCR's guidance on the CRM
and indications as to OCR's current abihty to

conduct appropriate monitoring, raise serious

concerns. If, as the Commission has observed,

OCR's efforts to conduct thorough, carefully

planned monitoring activities, including onsite

reviews of recipients remain limited, then OCR
must develop more of a focus on this activity,

both in the CRM and in any future procedural

gviidance or training documents.

Although OCR has procedures in place, in re-

gards to title VI, OCR rarely reaches the stage of

fund termination, let alone referral of a case to

DOJ for htigation.522 HHS did not refer any title

VI cases to the U.S. Department of Justice in

521 Ibid.

522 ggg OGC interview, transcript, p. 7.
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any of the years for which the Commission re-

quested information.^23

Establishing Case Precedent to Ensure
Compliance

OCR, as a key Federal civil rights enforce-

ment agency, has an important role to play in

working with private civil rights advocacy

groups to further the objectives of title VT non-

discrimination. During the 1990s, OCR has

worked with Utigators from private civil rights

advocacy groups on cases involving allegations of

discrimination under title VI and HLll-Burton.524

However, OCR needs to work with civil rights

advocacy groups to find cases with the potential

of estabhshing legal precedent that can reinvig-

orate title VI as a vehicle for combating dis-

crimination in the health care industry.

The prevalence of racial disparities in the Na-
tion's health care system, and the failure of gov-

ernment initiatives and advocacy groups to re-

duce these disparities, indicate the need for a

strategy to more vigorously enforce civil rights

laws such as title VI to address these disparities.

Working with private civil rights enforcement

groups is a potentially highly effective means for

OCR to ensure more vigorous enforcement of

OCR in the courts. OCR needs to work with civil

rights advocacy groups to develop an action plan

with a specific agenda. This plan would include

holding informal meetings, perhaps by confer-

ence call, to discuss cases that may have the po-

tential to set positive precedent.

In terms of setting new precedent, OCR covdd

more vigorously enforce title VI by seeking cases

with the potential to strengthen requirements

for title VI compHance. Along these hnes, one

regional attorney described a case in which the

complainant was requesting that the health care

recipient provide a language interpreter who
also possessed medical training or experience

interpreting in the medical field.^^s OCR was
able to persuade the recipient to upgrade the

quaUty of its interpreter services to provide this

service in its facihty. However, OCR was able to

achieve this result only because the recipient

agreed to OCR's request as a means of ending

the case.

Although relying on negotiation tactics such

as the ones appHed in this case have proven ef-

fective in some instances, OCR's position would
be far stronger with support from case prece-

dent, either administrative or judicial. Several

OCR regional and private htigators who have

worked on title VI cases in the health care con-

text have agreed that developing means of set-

ting positive case precedent in part by working
with private advocacy groups to find cases with

the potential to set strong precedent is a goal

toward which OCR should be working.526 For
example, one civil rights attorney speciahzing in

health care issues stated, "I would start with

Medicaid discrimination . . . because it is the

most overt. The racial disparities in Medicaid

enrollment are quite stark. . . The Medicaid

population is so overwhelmingly minority that it

wovdd not be difficult for a court to see a dis-

criminatory impact in provider's poHcy of not

accepting Medicaid patients."527

Despite stating that it sought to impose

stronger remedies, there are indicators that

OCR is not moving in that direction. For exam-
ple, the regional attorney who worked on the

complaint involving a request for a medically

trained language interpreter stated that he

sought to have his regional office "adopt a prin-

ciple" that in order for health care providers to

provide effective interpreter services, the person

doing the translation had to have medical

training.528 However, OCR chose not to do this.

Had it done so, it would have been moving in the

direction of strengthening its compHance stan-

dards by requiring that recipients must provide

medically trained language interpreters. It

might be difficult to persuade a court to uphold

this requirement, this attorney noted, given that

OCR has not issued title VI regulations to make
expUcit the connection between title VI's na-

tional origin classification and Hmited EngHsh
proficiency in the health care context.529 Perhaps

523 See OCR, CATS Database, FY 1996-1998.

524 Perkins interview, p. 2; Lado interview, pp. 7-8.

625 Freeman interview, pp. 8-9.

526 Perkins interview, p. 6; Bonnyman interview, p. 13; Go-

lightly-Howell interview, p. 3.

527 Bonnyman interview, p. 13.

528 Freeman interview, pp. 8-9.

529 In the most recent Supreme Court ruling on the issue,

Lau V. Nichols, 414 U.S. 563 (1974), the Court supported

HEW guidelines requiring that "[w]here inability to speak

and understand the Enghsh language excludes national

origin-minority group children from effective participation in

the educational program offered by a school district, the

district must take affirmative steps to rectify the language
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in this context, testing the viability of a stronger

compHance standard in the courts might be un-

wise for OCR to undertake at this time. How-
ever, this does not mean that such a strategy can

never be successful in this context or that it can-

not be successful in other contexts.

OCR is taking some steps toward developing

strategies to set stronger precedent in adminis-

trative proceedings or in the courts. For exam-

ple, one OCR regional attorney has indicated

that she is working with DOJ to find cases "that

can go the full route, whether the administrative

or judicial process."53o However, the attorney

was referring only to cases involving racial dis-

parities in awards of professional Ucenses by

State agencies. OCR must take a more broad-

based proactive approach in its efforts to set

precedents that strengthen title VI as a civil

rights enforcement mechanism. In particular,

OCR should target not just issues where there

have been complaints but contemporary issues

pubUcized in news and scholarly articles, where

there continues to be a wealth of new informa-

tion about racial disparities. These disparities

may result from violations of Federal civil rights

statutes, and OCR is the only HHS agency that

can undertake civil rights compUance reviews to

determine the presence of illegal discrimination.

Oversight and Monitoring of HHS State-

administered Block Grant Programs
In addition to enforcing civil rights statutes

for the direct recipients of Federal assistance,

Federal agencies are responsible for civil rights

compUance in programs whose funds are fun-

neled through the States through formula-based.

State-administered block grants (or continuing

State programs).53i OCR is responsible for moni-

toring HHS State-administered block grant pro-

grams to ensure that civil rights provisions are

incorporated into such programs. However, there

are significant deficiencies in OCR's oversight

and monitoring of block grant programs. Chief

among these is a lack of consistent commvinica-

deficiency in order to open its instructional program to these

students." 35 Fed. Reg. 11,595 (1970). These requirements

were set forth in the context of public school recipients of

Federal funding. Therefore, title VI may require language

interpreter services among health care facility recipients of

Federal money as well.

530 Golightly-HoweU interview, p. 3.

631 See The New Wave ofFederalism, pp. 3-5.

tion between OCR and States; coordinated guid-

ance to States on development on methods of

administration; and hmited efforts to assess and
enforce States and their recipients' compUance
with title VI, especially in health care programs.

HHS Authority for Block Grants

OCR derives its authority for monitoring

State block grant programs from the Omnibus
Budget ReconciUation Act (OBRA) of 1981,532

with which Congress merged several Federal

financial assistance programs into State-

administered block grants.533 Previously, the

grant programs operated by these agencies al-

lowed recipients of funds to expend them only

for narrowly defined purposes. With block

grants. States have more freedom to tailor pro-

grams to meet their specific needs.^34

With a general grant from the Federal Gov-

ernment, a State is authorized to distribute

funds within the State to a variety of subrecipi-

ents for certain services.535 The increased use of

block grants has led to significant changes.

Competition among States for Federal monies

has decreased, if not disappeared. States no

longer have matching requirements for most
block grants, and they have broad discretion in

532 Pub. L. No. 97-35, 95 Stat. 357 (codified as amended in

scattered sections of 5, 7, 8, 10, 12, 15, 19, 20, 22, 23, 24, 25,

26, 29, 31, 33, 35, 36, 38, 42, 45, 46, 47, 49, 50 U.S.C (1994 &
Supp. II 1996)).

533 Pub. L. No. 97-35, § 901, § 2192(a), §§ 2601-2611, §§

671-683, § 2352(a), 95 Stat. 357, 535, 543, 552, 818, 893,

511, 867 (1981) (codified as amended at 42 U.S.C. §§ 300w-
300W-10; 300x-300x-63; 701-710; 8621-8629; 9901-9926;

1397-1397f (1994 & Supp. II 1996)). The social services

block grant, codified at 42 U.S.C. §§ 1397-1397f, does not

contain a nondiscrimination provision. The primary care

block grant, Pub. L. No. 97-35, sec. 901, §§ 1921-1932, 95

Stat. 357, 552 (codified at §§ 42 U.S.C. §§ 300y-300yl0), was
repealed in 1988. See The New Wave ofFederalism, pp. 3-5.

534 See Library of Congress, Clongressional Research Service,

Government Division, Federalism in the United States: To-

ward the Third Century an Overview of Trends and Issues,

rept. no. 89-262 GOV (Apr. 17, 1989), p. 6. See also The New
Wave ofFederalism, p. 3.

535 U.S. Department of Justice, Civil Rights Division, "Civil

Rights Responsibilities Under Block Grants," Civil Rights

Forum, vol. 6, no.l (fall 1992), p. 5. Subrecipients, or sub-

grantees, of a block grant program are recipients of federally

assisted programs who receive financial assistance through

an intermediate entity, such as a State agency, rather than

directly from the Federal Government. Subrecipients and

subgrantees typicaDy are political subdivisions of the State

agency, public or private agencies, organizations, or institu-

tions. USCCR, Federal Title VI Enforcement, p. 178.
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the use of the funds. However, greater State dis-

cretion Hmits the Federal agencies' ability to

conduct preaward reviews of appHcants, an im-

portant method for overseeing comphance with

title VI, because the Federal Government does

not control the distribution of Federal funds. As
a res^Ilt, greater obstacles exist to Federal civil

rights enforcement in block grant programs. Al-

though the States are in the best position to

monitor the distribution of block grant funding,

few consistent mechanisms exist to ensure that

States siofficiently oversee comphance.

The Commission argued in its 1996 report

that although State recipients are in an optimal

position to monitor the distribution of block

grant funds to their subrecipients, they may lack

consistent and effective mechanisms to ensvire

their own title VI and title IX comphance re-

sponsibihties and that of their subrecipients.

Consequently, the Commission stressed that

Federal funding agencies, rather than State re-

cipients, remain ultimately accountable for en-

suring nondiscrimination in State-administered

programs. Block grant funding requires Federal

agencies to assiune the same responsibihty for

overseeing the State agencies that DOJ is re-

quired to assume for overseeing and monitoring

Federal agencies.536

HHS Block Grant Programs
The OBRA authorized HHS to sponsor seven

block grant programsr^s?

• Low-Income Home Energy Assistance Pro-

gram: administered by the Administration for

Children and FamUy (ACF) to help low-

income households meet home energy costs

and needs.538

• Community Services Block Grant Program:

administered by ACF to provide services

having an impact on poverty; to provide

emergency supphes, food, and related serv-

636 USCCR, Federal Title VI Enforcement, pp. 3, 78, 178.

537 See 42 U.S.C. §§ 300w-300w-10; 300x-300x-63; 701-

710; 8621-8629; 9901-9926; 1397-1397f (1994 & Supp. II

1996). The primary care block grant, Pub. L. No. 97-35, sec.

901, §§ 1921-1932, 95 Stat. 357, 552 (codified at §§ 42

U.S.C. §§ 300y-300yl0), was repealed in 1988. See The New
Wave ofFederalism, pp. 3-5.

538 HHS, Administration for Children and Families, "Low
Income Home Energy Assistance Program (UHEAP)," ac-

cessed at <http://www.acfdhhs.gov/programs/liheap> on Jan.

16, 1999; 42 U.S.C. § 8624(b)(l)(AHD) (1994 & Supp. II 1996).

ices to counteract malnutrition among the

poor; to coordinate social services programs
for effective dehvery to low-income individu-

als; and to encovirage the use of the private

sector to amehorate poverty.^^s

Social Services Block Grant Program: ad-

ministered by ACF for social services to re-

duce, prevent, or ehminate dependency;

achieve self-sufficiency; prevent neglect,

abuse, or exploitation of children and adults;

prevent inappropriate institutional care; and
secure institutional care when other forms of

care are not appropriate.^40

Preventive Health and Preventive Health

Services Block Grant Program: administered

by the Centers for Disease Control for activi-

ties geared to achieving the Secretary's goals

for the health status of the Nation, rodent

control and community fluoridation activities,

emergency medical services, services for sex

offense victims, and monitoring and evalua-

tion activities. 541

Substance Abuse Prevention and Treatment

Block Grant Program: administered by the

Substance Abuse and Mental Health Services

Administration (SAMHSA) to educate and
counsel individuals on risks of substance

abuse, provide activities to reduce the risk of

alcohol and drug abuse, and ensure that indi-

viduals who request treatment are admitted

to a treatment program.^42

Mental Health Services Block Grant Program:
administered by SAMHSA for programs such

as community mental health centers, child

mental health programs, rehabihtation pro-

grams, peer-support programs, mental health

primary consumer-directed programs.543

Maternal and Child Health Services Block

Grant Program: administered by the Health

Resovirces and Services Administration

539 42 U.S.C. §§ 9901-12 (1994 & Supp. II 1996); Executive

OfBce of the President, Office of Management and Budget,

1998 Catalog of Federal Domestic Assistance, 1998, p. 1164

(hereafter cited as 0MB, 1998 CFDA).

540 42 U.S.C. §1397-1397(f) (1994 & Supp. II 1996); 0MB,
1998 CFDA, p. 1197.

541 42 U.S.C. § 300w—300W-10 (1994 & Supp. II 1996); and
0MB, 1998 CFDA, p. 1342.

542 42 U.S.C. § 300x-21-300x-35, 300x-51-300x-64 (1994 &
Supp. II 1996).

543 42 U.S.C. § 300x-300x-9, 300x-51-300x-64 (1994 &
Supp. II 1996).
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(HRSA), Bxireau of Maternal and Child

Health, for access to quaUty maternal and
child health services to mothers and children,

particularly those with low income or with

Umited availabihty of health services.544

Enforcement of Nondiscrimination

Provisions in Blocic Grant Programs
Under OCR's exphcit block grant procedures,

States that participate in HHS block grant pro-

grams must not violate title VI's nondiscrimina-

tion provisions.545 In this respect, OCR's block

grant procedures are similar to requirements for

other federally funded programs that flow

through States.546 However, the 1981 OBRA also

reqviires that HHS refer findings of civil rights

violations in block grant programs to the Gover-

nors of the noncompUant States so that correc-

tive action can be taken to restore compHance

and eliminate discrimination.^*? For each block

grant program, with the exception of the social

services block grant program, the Governor's

responsibiUty to secure a State agency's volun-

tary compHance is expUcitly required under the

544 42 U.S.C. § 701(a)(1)- (a)(4) (1994 & Supp. II 1996); Gary

Carpenter, public health analyst, HHS, Health Resources

and Services Administration, Sept. 18, 1998, telephone in-

terview (hereafter cited as Carpenter interview).

545 OPO interview, pp. 33, 34, 42, 43 (statement of Mackey).

546 U.S. General Accounting Office, Federal Agencies' Block

Grant Civil Rights Enforcement Efforts Status Report,

GAO/HRD-84-82 (Sept. 28, 1984), p. 29 (hereafter cited as

GAO, Block Grants).

547 42 U.S.C. §§ 300x-7(b); 300w-7(b); 708 (b); 8625(b);

9906(b) (1994 & Supp. II 1996); 51 Fed. Reg. 2,806 (1986).

See Betty Lou Dotson, director, OCR, HHS, Letter to Gover-

nor of each State, no date (re: notification of Governors' re-

sponsibilities pursuant to the nondiscrimination provisions

of Health and Human Services block grant programs)

(hereafter cited as OCR, Letter to Governors); OCR, CRM,
p. 52; HHS, "Block Grant Fact Sheet," p. 2; Haynes inter-

view, p. 3; GAO, Block Grants, p. 55. The deputy to OCR's

associate deputy director views OCR's provision to refer

compliance violations to Governors as an additional re-

quirement to address the peculiarities of block grant pro-

grams, rather than as a change in OCR's title VI enforce-

ment role; States that participate in HHS block grant pro-

grams must not discriminate, similar to requirements for

other federally funded programs. See OPO interview, pp. 33,

34, 42, 43 (statement of Mackey). Thus, HHS does not im-

pose distinct title VI obligations on States that participate in

block grant programs versus categorical or other programs.

See OPO interview, p. 43 (statement of Mackey). See also

GAO, Block Grants, pp. 13-14; O'Brien and Mackey inter-

view, pp. 7-8 (statement of O'Brien); PSPS interview, p. 20

(statement of Haynes); and Haynes interview, p. 5.

nondiscrimination provisions of each HHS block

grant program.^^^

The director of PoUcy and Special Projects

Staff (PSPS) acknowledged that the block grant

procedvires are novel; in other programs a State

is not usually informed about a program that

has violated a civil rights statute, nor would it be

responsible for ensuring voluntary comph-
ance.549 However, the director of PSPS noted

that OCR's title VI enforcement role in block

grant programs is basically the same as in other

programs.550 She also recognized that States'

responsibihties, such as to correct for noncom-

phance and develop and submit an appropriate

corrective action plan, do not reflect a change in

States' title VI obHgations in the context of block

grant programs; OCR does not delegate any civil

rights compHance, implementation, monitor-

ing/oversight, and enforcement responsibihties

to State agencies that receive block grant

funds.551 According to OCR, State agencies do

not conduct preaward desk audits, compHance
reviews, or complaints investigations.5^2

Regional offices are provided Httle guidance

from headquarters on the issue of State moni-

toring and formal agreements with the States.

For example, the regional manager for Region

VII stated that he knows no specifics about block

grant programs unless he receives a complaint

regarding a block grant program. He stated that

548 See, e.g., 42 U.S.C. § 9906(b) (1994 & Supp. II 1996).

With respect to HHS' Community Services Block Grant

Program, as an example, "Whenever the Secretary deter-

mines that a State that has received payment under this

chapter [Subtitle B-Cbmmunity Services Block Grant Pro-

gram] has failed to comply with subsection (a) of this section

[prohibition of discrimination on the ground of race, color,

national origin, or sex, as well as age under the Age Dis-

crimination Act of 1975 and handicap as provided in section

504] or an applicable regulation, he shall notify the chief

executive officer of the State and shall request him to secure

compliance . . . within a reasonable period of time, not to

exceed 60 days." Id.

See also HHS, Office of the Secretary, "Fact Sheet: Nondis-

crimination in Block Grant Programs," p. 2 (hereafter cited

as HHS, "Block Grant Fact Sheet"); OCR, Letter to Gover-

nors; PSPS interview, pp. 18-19 (statement of Haynes);

GAO, Block Grants, p. 27.

549 Haynes interview, p. 5.

550 Ibid.; PSPS interview, p. 20 (statement of Haynes). See

also O'Brien and Mackey interview, pp. 7-8 (statement of

O'Brien); and OPO interview, p. 42 (statement of Mackey).

551 Haynes interview, pp. 3-5.

552 Ibid., p. 4.
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his office reviews States' methods of administra-

tion, but not regularly, and there are few re-

sources to do S0.553

Obligations of States

State agencies must not only determine,

oversee, and track the distribution of block grant

funding to their subgrantees, but they must also

monitor and assess their subrecipients' compU-
ance activities.^54 Federal block grant provisions

also require States to audit their own pro-

grams.555 However, because block grants are

based on statutory formulas, Federal agencies

have Httle control over the amount of funds

awarded to each State.^^^ Similarly, States' dis-

cretion in determining the ultimate recipients of

the block grant funds, as well as the amount of

money each subgrantee receives, can further

hinder HHS' efforts to control the allocation and
use of its total program funds. Consequently,

HHS can confront various obstacles when at-

tempting to enforce civil rights statutes and
regulations in block grant programs.^^''

Coordination Between HHS and State Recipients

Referral of Discrimination Complaints

HHS has estabUshed basic procedures for re-

ferring findings of noncompUance to Governors,

based on its interpretation of States' compUance
responsibihties pursuant to the nondiscrimina-

tion provisions of the OBRA and has worked
with individual States to establish agree-

553 Halverson interview, p. 5.

554 28 C.F.R. § 42.410 (1998); USCCR, Federal Title VI En-

forcement, pp. 3, 88, 178. Each State receiving block grants

enacted under the Omnibus Budget Reconciliation Act of

1981 is required to report on its programs. The OBRA re-

quires States to report on the proposed use of block grant

fiinds including: goals and objectives; activities to be sup-

ported, areas to be served, and "categories or characteris-

tics" of the individuals to be served; and the criteria and
method for fund distribution. 31 U.S.C. § 7303(a)(1)(A), (B),

(C) (1994)); The New Wave ofFederalism, p. 4.

States are authorized to determine programmatic needs and
the appropriate mix of services, set priorities, allocate funds,

and estabUsh oversight mechanisms. GAO, Block Grants, p.

1; HHS, Review Team Report, p. 23.

655 47 Fed. Reg. 29,472, 29,478, 29,479 (1982).

556 Carpenter interview, pp. 3-4; USCCR, Federal Title M
Enforcement, pp. 3, 78; GAO, Block Grants, p. 1; The New
Wave ofFederalism, p. 4.

557 Carpenter interview, pp. 3-4; USCCR, Federal Title VI
Enforcement, pp. 3, 78, 155.

ments.558 The procedures were modified sUghtly

and included in the 1996 Case Resolution Man-
ual.^^^ Under the procedures, OCR is required to

send the Governor a letter of notification and a

copy of the letter of findings if a block grant re-

cipient is found in noncomphance. The State is

given not more than 60 days to secure a correc-

tive action. In addition to offering technical as-

sistance in devising a corrective action plan, the

OCR regional office may participate in negotia-

tions or negotiate directly with the recipient, at

the Governor's discretion.^^o

If the Governor submits a proposed remedy
that satisfies OCR's standards, the OCR regional

office wlQ incorporate it into a written agree-

ment that is signed by the funding recipient. If

the Governor's proposed remedy does not meet
OCR standards, the regional office must notify

the Governor in writing of its assessment and
offer additional technical assistance. If Gover-

nor's office has not submitted a sufficient rem-

edy within the 60-day period, OCR must notify

the Governor that OCR has become responsible

for securing comphance. If at any time the Gov-

ernor's office notifies OCR that voluntary com-

pHance cannot be achieved, OCR must document
this decision in writing and initiate formal com-
phance actions.^®^

According to the regional manager in OCR
Region IX, there is a hmit to how much OCR can

delegate to State agencies, since their civil rights

offices over the past several years have suffered

worse cutbacks than has OCR headquarters.562

Staff in Region I have tried to ensure that State

recipients luiderstand their responsibihties to

comply with civil rights laws. Region I estab-

hshed a written memorandum of agreement
with each State in the region, with respect to the

State's block grant Uaison's understanding of the

558 Marcella Haynes, executive director, OCR Block Grant
Task Force, memorandum to Betty Lou Dotson, director,

OCR, HHS, re: block grant procedures, Sept. 22, 1982, p. 2

(hereafter cited as OCR, Block Grant Procedures); GAO,
Block Grants, p. 27; PSPS interview, pp. 18-22 (statement of

Haynes); Haynes interview, pp. 2-3. See also Edward Mer-

cado, director, OCR, HHS, memorandum to Schuyler Baab,

Deputy Under Secretary for Intergovernmental Affairs, re:

role of regional officials in block grant matters, June 18,

1991, p. 1.

559 OCR, CRM, pp. 52-54.

560 OCR, Block Grant Procedures, p. 4; OCR, CRM, p. 53.

561 OCR, CRM, p. 53.

562 Pollack interview, p. 10.
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nondiscrimination provisions of the 1981 OBRA,
such as the responsibiUty to negotiate compH-

ance in a State agency (within 60 days) that has

discriminated on the basis of race, color, national

origin, sex, disability, or rehgion in HHS block

grant programs.^63

Several States indicated to the Commission
that they had not had any jBndings of violation

forwarded to them from OCR, or could not recall

any complaints being forward to them.564 Corre-

spondence from two States indicated that OCR
had conducted investigations and/or compUance
reviews in their States. However, these States

could provide httle information on these cases.^^^

Such responses indicate a lack of consistent

communication between OCR and the States and
a failure to maintain information on civil rights

violations.

Methods of Administration

Because Federal funding agencies vdtimately

are accountable for ensuring nondiscrimination

in State-administered programs, HHS must
monitor the quahty of civil rights comphance
and enforcement conducted by its recipients and

563 Caroline J. Chang, regional manager, Region I, OCR, HHS,
letter to Frederick D. Isler, assistant staff director for Civil

Rights Evaluation, USCCR, Jan. 12, 1999 (re: response to

information request), p. 5 (hereafter cited as OCR Region I,

Response to Information Request). See, as an example of a

Region I memorandum of agreement, Caroline J. Chang, re-

gional manager. Region I, OCR, HHS, "Memorandum of

Agreement Between the State of Maine and the U.S. Depart-

ment of Health and Human Services," pp. 1-2 (hereafter cited

as OCR Region I, Memorandum ofAgreement).

564 See, e.g., Douglas E. Bryant, commissioner. South Caro-

lina Department of Health and Environmental Control,

letter to Frederick D. Isler, assistant staff director for Civil

Rights Evaluation, USCCR, Feb. 23, 1999 (re: information

for health care report), p. 3; Lou Ellen Fairless, director of

Health, Ohio Department of Health, letter to Frederick D.

Isler, assistant staff director for Civil Rights Evaluation,

USCCR, Mar. 16, 1999 (re: information for health care re-

port), p. 2; Murray G. Sagsveen, State health officer. North
Dakota Department of Health, letter to Frederick D. Isler,

assistant staff director for Civil Rights Evaluation, USCCR,
Feb. 15, 1999 (re: information for health care report), enclo-

sure, p. 3; Carl T. Gutierrez, Governor of Guam, letter to

MireiUe Zieseniss, USCCR, Mar. 15 (re: information for

health care report), enclosure, p. 1.

565 Mike Johanns, Governor, State of Nebraska, letter to

Frederick D. Isler, assistant staff director for Civil Rights

Evaluation, USCCR, Feb. 16, 1999 (re: information for

health care report), enclosure, p. 3; George W. Bush, Gover-

nor, State of Texas, letter to Frederick D. Isler, assistant

staff director for Civil Rights Evaluation, USCCR, Mar. 2,

1999 (re: information for health care report), enclosure, p. 4.

provide assistance whenever necessary.^^e As
such. States are reqviired to develop and submit
methods of administration (MOA) that describe

how the State will enforce civil rights require-

ments within its block grant programs. ^^'^ Each
apphcation submitted by a State or State agency
for participation in an HHS-funded continuing

State program must include a statement pro-

viding a description of the MOA sufficient to give

the Department official reasonable assurance

that the apphcant and aU recipients will be in

comphance with title VI.^68

Developing and Revising Methods of Admini-

stration. OCR headquarters has not provided

specific recommendations for developing meth-
ods of administration since 1979, before the in-

troduction of block grants.569 However, some
OCR regional offices have implemented recent

initiatives to assist State agencies in developing

their methods of administration.^'^o Some OCR
regional offices are more involved with States

and MOA issues than others.

In February 1996, the regional manager in

Region VI wrote to State agencies informing

them of their responsibihty under title VI to de-

velop and maintain MOA. The regional office

enclosed MOA gviidance so that each State

agency would develop MOA that assured both

the State agency and its subrecipients would

566 USCCR, Federal Title VI Enforcement, pp. 3, 178.

567 45 C.F.R. § 80.4(b)(2) (1998).

568 Id. See also 28 C.F.R. § 42.410 (1998); GAO, Block

Grants, p. 8.

569 See HHS, OCR, Title VI Policy Compendium, 1965-1985.

OCR developed a general policy guideline based on its De-

cember 13, 1979, response to an inquiry from the Division of

Standards and Policy Development concerning a letter of

finding of noncompliance with title VI by the Arizona De-

partment of Health Services. Overall, OCR suggested that

the LOF should request that the State agency's MOA be

amended, to reflect that the agency ensures that (a) the

health needs of minorities are identified and are met as

effectively as are those of nonminorities; and (b) no one is

denied medical care or other health services (including ac-

cess to programs of patient health education) or receives

different health care services because of his/her limited

English speaking ability. Burton M. Taylor, director. Divi-

sion of Standards and Policy Development, memorandum to

Floyd Pierce, director, OCR, Region IX, Dec. 13, 1979 (re:

Arizona Department of Health Services LOF, case #09-79-

7005), pp. 1-2 (hereafter cited as Taylor Memo).

570 O'Brien and Mackey interview, pp. 7-8 (statement of

O'Brien).
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comply with civil rights statutes.s^i OCR Region

VI provided technical assistance to States in the

process of updating their MOA, and advised the

States that MOA shovdd be revised if they

needed to include coverage under section 504 or

be made compatible with changes in the struc-

ture and leadership of various State agencies.^''^

Region VIII has a one-page comprehensive

"methods of administration plan" on OCR's re-

qviirement that each State agency adopt and im-

plement formal MOA that addresses several

provisions that State agencies must include in

their MOA, including civil rights responsibihties

assigned to agency staff and vendors, procedures

for maintaining compUance in all programs,

nondiscrimination poUcies, and strategies for

receiving and processing complaints alleging

discrimination.573 Region X disseminates similar

MOA guideUnes to its State recipients.574

In 1998 Region I reviewed the status of each

State's MOA, and identified State agencies for

further action on MOA agreements.s'^s However,

despite Region I's intention to monitor State re-

cipients' comphance more effectively through

assisting States in developing MOA, the region

has not produced any procedures that are regu-

larly given to State block grant recipients with

respect to their methods of administration.576

571 See, e.g., Ralph D. Rouse, Jr., regional manager, Region VI,

letter to Tom Dalton, director, Arkansas State Department of

Health and Human Services, Feb. 12, 1996 (re: developing

MOA) (hereafter cited as OCR Region VI, MOA letter).

5''2 Ralph D. Rouse, Jr., regional manager, Region VI, OCR,
HHS, memorandum to Ron Copeland, associate deputy di-

rector, Office of Program Operations, Apr. 3, 1996 (re: Quar-

terly Significant Activities Report (SAR) for second quarter),

pp. 12-13 (hereafter cited as OCR Region VI, Second Quar-

ter 1996 SAR).

573 Office of the Regional Manager, Region VIII, OCR, HHS,
"Methods of Administration Plan," no date (hereafter cited

as OCR Region VIII, "MOA Plan").

574 OCR Region X EOS interview, pp. 15-16.

575 OCR Region I, FY 1998 AOP; Caroline Chang, regional

manager, Region I, OCR, HHS, memorandum to Ronald

Clopeland, associate deputy director, Office of Program Op-

erations, Oct. 7, 1998 (re: Monthly Significant Activities

Report (SAR) for the Month of September 1998), p. 5; Caro-

line Chang, regional manager. Region I, OCR, HHS, memo-
randum to Ronald Copeland, associate deputy director, Of-

fice of Program Operations, Nov. 4, 1998 (re: Monthly Sig-

nificant Activities Report (SAR) for the Month of October

1998), p. 3.

57G OCR Region I, Response to Information Request, p. 5.

When asked by OCRE to provide a copy of all proce-

dures/guidelines given to State agencies that operate block

Similarly, the regional manager for Region IV
reported that the region does not have stan-

dardized MOA gmdeUnes, because each agency

and program is different. Regional staff do, how-
ever, assist State agencies upon request and
help them address civil rights issues in their

poUcies and programs. Thus, although Region IV
has no official MOA guideUnes, technical assis-

tance is provided on an ad hoc basis.^'^

OCR Region V staff also have been assisting

States in updating their MOA so that they are

apphcable to all HHS jurisdictions and not just

title VI.5'8 Region III focused its outreach activi-

ties between 1994 and 1998 exclusively on MOA
issues. The region provided guideUnes to each of

its States in developing MOA that were to be

included in their respective State plans.^'^ Re-

gion VI estabUshed a comprehensive MOA tem-

plate, similar to that of Region IIL^so However,

Region VII and Region IX have not pubUshed
any procedures or guideUnes to assist State

block grant recipients in developing their

grant programs, Region I replied that it had no such docu-

ments. Ibid.

577 Marie Chretien, regional manager, Region IV, OCR,
HHS, letter to Frederick D. Isler, assistant staff director for

Civil Rights Evaluation, USCCR, Feb. 1, 1999 (re: Response
to Information Request), p. 4 (hereafter cited as OCR Region

IV, Response to Information Request); OCR Region IV EOS
interview, p. 7.

578 Charlotte Irons, regional manager. Region V, OCR, HHS,
memorandum to Ronald Copeland, associate deputy direc-

tor, Office of Program Operations, Apr. 7, 1998 (re: Monthly
Significant Activities Report (SAR) for the Month of March
1998), 1998, p. 3 (hereafter cited as OCR Region V, March
1998 SAR); Charlotte Irons, regional manager. Region V,

OCR, HHS, memorandum to Ronald Copeland, associate

deputy director, Office of Program Operations, Sept. 3, 1998

(re: Monthly Significant Activities Report (SAR) for the

Month of August 1998), p. 2 (hereafter cited as OCR Region

V, August 1998 SAR); and Charlotte Irons, regional man-
ager, Region V, OCR, HHS, memorandum to Ronald
Copeland, associate deputy director, Office of Program Op-
erations, Oct. 13, 1998 (re: Monthly Significant Activities

Report (SAR) for the Month of September 1998), p. 2

(hereafter cited as OCR Region V, September 1998 SAR).

579 Paul Cushing, regional manager. Region III, OCR, HHS,
letter to Frederick D. Isler, assistant staff director for Civil

Rights Evaluation, USCCR, Jan. 11, 1999 (re: Response to

Information Request), pp. 3, 6, and attachment, "Methods of

Administration" (hereafter cited as OCR Region III, Re-

sponse to Information Request).

580 OCR Region VI, Response to Information Request, at-

tachment 4, "Methods of Administration"; OCR Region VI
EOS interview, p. 14 (statement of Wilson).
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MOA.581 Fiorther, OCR headquarters does not

have an MOA model. According to the director of

PSPS, model MOA wovild explain the particular

data that States use to demonstrate that States

and their subrecipients comply with title VI and
the specific strategies States implement to moni-

tor and enforce their recipients' compHance.582

According to the director of PSPS, some HHS
OCR regional offices, such as Region I, have es-

tabhshed and disseminated model methods of

administration.583

Evidence provided by States reflects OCR's
uneven attention to providing assistance in the

development and revision of MOA. Many of the

States that provided information to the Commis-
sion noted that OCR had not provided guidance

in developing MOA-S^"* However, one State noted

581 John Halverson, regional manager, Region VII, OCR,
HHS, letter to Frederick D. Isler, assistant staff director for

Civil Rights Evaluation, USCCR, Jan. 11, 1999 (re: Re-

sponse to Information Request), p. 11 (hereafter cited as

OCR Region VII, Response to Information Request); Ira

Pollack, regional manager. Region IX, OCR, HHS, letter to

Frederick D. Isler, assistant staff director for Civil Rights

Evaluation, USCCR, Jan. 15, 1999 (re: Response to Informa-

tion Request), p. 5. (hereafter cited as OCR Region IX, Re-

sponse to Information Request). Both Region VII and Region

IX reported to OCRE that they had not provided any other

manuals, guidelines, procedures, memoranda, etc., to assist

State agencies that administer HHS-funded programs. Ibid.

The Region VII EOS staff mentioned in an interview with

OCRE that the region does not automatically review each

State agency's MOA on a systematic basis. See OCR Region

VII EOS interview, p. 8.

582 Haynes interview, p. 6.

583 OCR Region I, FY 1998 AOP; PSPS interview, pp. 24, 26

(statement of Haynes).

584 See, e.g., John R. Lumpkin, director of Public Health,

Illinois Department of Public Health, letter to Frederick D.

Isler, assistant staff director for Civil Rights Evaluation,

USCCR, Feb. 11, 1999 (re: information for health care re-

port), enclosure, p. 6 (hereafter cited as Illinois letter); John

H. Morse, Secretary for Health Services, Commonwealth of

Kentucky, letter to Frederick D. Isler, assistant staff direc-

tor for Civil Rights Evaluation, USCCR, Feb. 18, 1999 (re:

information for health care report), p. 4; N. Warren Bartlett,

director. Offices of Health Data and Program Management,
Department of Human Services, State of Maine, letter to

Frederick D. Isler, assistant staff director for Civil Rights

Evaluation, USCCR, Mar. 18, 1999 (re: information for

health care report), p. 3; Gary K. Weeks, director. Depart-

ment of Human Resources, State of Oregon, letter to Fre-

derick D. Isler, assistant staff director for Civil Rights

Evaluation, USCCR, Mar. 12, 1999 (re: information for

health care report), enclosure, pp. 8, 12; Edward M. CahUl,

director. Bureau of Budget Management, State of New York

Department of Health, letter to Frederick D. Isler, assistant

staff director for Civil Rights Evaluation, USCCR, Mar. 26,

1999 (re: information for health care report), p. 4; Carolyn

that OCR provided staff with a detailed guide for

developing MOA and identified one OCR staff

person who "was extremely helpful in addressing

Department questions and concerns."585 OCR
also provided assistance on MOA and developing

a civil rights plan dviring the faU of 1998, when
OCR staff visited the Utah Department of

Health to obtain information on managed care

organizations in the area.^^^ Nonetheless, the

inconsistent approach to providing assistance to

States in the development of methods of admini-

stration and the lack of OCR headquarters over-

sight suggest a disregard for ensuring State

compliance with civil rights laws. OCR has ne-

glected to clearly inform States' of their respon-

sibilities regarding civil rights issues. States

cannot be expected to ensure civil rights compli-

ance without the assistance of a Federal civil

rights enforcement agency, such as HHS.
OCR Reviews of State Recipients' Mettiods of

Administration. OCR does not routinely review

each State's activities.^^'' Further, there is no

requirement that States revise and resubmit

MOA unless an issue is covered by a compUance
review or investigation.^ss Although a State's

methods of administration are among the crite-

ria available to OCR to assess a particular

State's compHance performance, OCR headquar-

ters has not effected any cooperative agreements

or memoranda of understanding with State

agencies in order to coordinate effective civil

rights enforcement. Similarly, although HHS
reqviires its State recipients to submit MOA,
OCR headquarters does not provide direct guid-

ance to each State on preparing MOA, nor does

OCR monitor States' adherence to such proce-

O. Maggio, director. State of Louisiana, Department of

Health and Hospitals, letter to Frederick D. Isler, assistant

staff director for Civil Rights Evaluation, USCCR, Mar. 22,

1999 (re: information for health care report), enclosure, p. 8.

585 J.R. Nida, M.D., commissioner of Health, Oklahoma State

Department of Health, letter to Frederick D. Isler, assistant

staff director for Civil Rights Evaluation, USCCR, Mar. 8,

1999 (re: information for health care report), enclosure, p. 1.

586 Rod L. Beit, executive director, Utah Department of

Health, letter to Frederick D. Isler, assistant staff director

for Civil Rights Evaluation, USCCR, Mar. 19, 1999 (re: in-

formation for health care report), pp. 4—5 (hereafter cited as

Utah letter).

587 GAO, Block Grants, p. 8; PSPS interview, pp. 1^20 and
26-28 (statement of Haynes); OCR Region VIII EOS inter-

view, p. 9.

588 OCR Region VIII EOS interview, p. 9.
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dures.58^ OCR headquarters also does not direct

regional offices to review their respective State

recipients' methods of administration on any
particular timetable.^^"

The HHS regions vary in their performance

with respect to monitoring States' MOA.^si For

instance, some regions attempt to specify that

State recipients address title VI, title IX, section

504, ADA, and other civil rights statutes in their

respective MOA to make them aU encompass-

ing 592 Some regions stipulate that a State revise

and submit its MOA if agency officials change or

a State reorganizes such that the State and its

programs are no longer compatible with the con-

tents of its MOA.593 For new programs or expan-

sions of existing programs, regional offices gen-

erally reqtiire States in their geographical region

to submit updated methods of administration for

review. In contrast, regional offices do not usu-

ally require a State block grant recipient to re-

vise and resubmit its methods of administration

if there is no change in the State's administra-

tion or provisions of the block grant program.594

Staff in Region X, for instance, examine State

recipients' methods of administration on a re-

volving basis, so that each State has its MOA
reviewed about every 3 or 4 years. States such as

Alaska, which have fewer recipient health care

agencies, tend to have their agencies' MOA re-

viewed more frequently.^ss However, a complaint

about a particular State agency, or a change in

that agency's programs or structure, can trigger

the need for OCR to examine that agency's MOA
to determine its most recent compUance pohcies.

Similarly, Region VI staff reported that they ex-

pect to review State agencies' MOA because

689 USCCR, Federal Title VI Enforcement, pp. 9, 232; PSPS
interview, p. 23 (statement of Haynes).

690 PSPS interview, pp. 24, 26 (statement of Haynes).

691 Ibid., pp. 22-26; O'Brien and Mackey interview, pp. 7-9;

OPO interview, pp. 43-^5 (statement of Mackey).

592 PSPS interview, p. 22 (statement of Haynes); OCR Re-

gion V, March 1998 SAR, p. 3; OCR Region V, August 1998

SAR, p. 2; OCR Region V, Sept. 1998 SAR, p. 2; Jesse

Berain, director, Idaho O}mmission on Aging, letter to Chi-

sato Kawabori, regional program director, Region X, Aug. 7,

1995 (re: enclosed methods of administration).

593 PSPS interview, pp. 23-24 (statement of Haynes). See,

e.g., OCR Region VI, Second Quarter 1996 SAR, pp. 12-13;

OCR Region X EOS interview, p. 15 (statement of Braun)

694 PSPS interview, pp. 23-26 (statement of Haynes).

695 OCR Region X EOS interview, p. 15 (statement of Ply-

mouth).

many of the agencies have undergone numerous
structural changes, and the region wants the

MOA to be consistent with the new structvires.596

In contrast. Region IV staff stated that the

region is in need of reviewing State agencies'

MOA, since many programs and program ad-

ministrators have changed. Currently, Region IV
reviews States' MOA haphazardly, because of a

lack of staff.597 Similarly, Region VIII does not

routinely review State agencies' MOA and does

not require the agencies to revise and resubmit

the document unless an issue arises during a

compHance review or complaint investigation.^ss

Again, OCR's efforts in reviewing MOA are

inconsistent. Compliance reviews with regard to

MOA are done in haphazard fashion, with some
States being reviewed while others are not. Fur-

ther, headquarters OCR is not involved with

MOA issues and provided Httle guidance to the

regions or to State recipients on the development

and administration of methods of administra-

tion.

OCR Efforts to Monitor State and Local Agencies'

Compliance

The director of PSPS said that civil rights

staff attempt to collect, analyze, and maintain

data; conduct preaward desk audits and onsite

compliance reviews; conduct postaward desk

audits, limited-scope reviews, and onsite compli-

ance reviews; and investigate complaints in the

same manner in block grant programs as they do

in other programs.^99 In addition, equal opportu-

nity speciahsts reported that there were no spe-

cialized procedures for investigations related to

block grant programs.^"" Furthermore, when an
OCR regional office conducts a compUance re-

view of a State recipient, the review does not

just cover one HHS program, such as a block

grant program. Rather, OCR will investigate

multiple programs to determine if a civil rights

696 George Bennett, Sandra Brumly, and Delores Wilson,

equal opportunity specialists, Region VI, OCR, HHS, tele-

phone interview, Feb. 2, 1999, p. 15 (statement of Bennett)

(hereafter cited as OCR Region VI EOS interview).

697 OCR Region IV EOS interview, p. 7.

698 OCR Region VIII EOS interview, p. 9.

699 Haynes interview, pp. 3, 7.

600 OCR Region X EOS interview, p. 16; OCR Region IV EOS
interview, p. 7; OCR Region VIII EOS interview, p. 9.
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violation exists within a State agency that re-

ceives HHS funds.601

HHS OCR's pubUshed block grant procedures

reflect that OCR is authorized to conduct com-

pUance reviews and investigate complaints of

discrimination in State-administered pro-

grams.^02 However, as of June 1999, the De-

partment had not implemented an effective

monitoring system to ensure that States meet
their own title VI compHance responsibOities in

block grant programs, or ensure that States siof-

ficiently monitor and enforce compUance by their

respective subrecipients. The States have vari-

ous methods for monitoring their subrecipients,

which include financial audits, onsite reviews,

and the collection of assurance forms.^°3 Fvirther,

it appears as if OCR has provided Uttle guidance

to States on methods to monitor recipients and
ensure compHance with civil rights statutes.^"^

OCR does not have a systematic process to

review States' title VI and title IX compHance
poHcies, programs, and activities on a regular

basis; it does not require State grantees to report

their procedures to assess, achieve, and main-

tain their own compHance with civil rights poH-

cies and enforce compHance among their subre-

cipients; and it does not evaluate States' and
subrecipients' civil rights compHance perform-

ance or review the quaHty of States' efforts to

^''i Haynes interview, p. 7.

602 psps interview, pp. 17, 21 (statement of Haynes); OCR,
Block Grant Procedures.

603 For example, the State of Alaska requires assurances of

compliance with civil rights statues, conducts onsite re-

views, and reviews quarterly reports. Peter M. Nakamura,
director, Department of Health and Social Services, State of

Alaska, letter to Frederick D. Isler, assistant staff director

for Civil Rights Evaluation, USCCR, Feb. 22, 1999 (re: in-

formation for health care report), p. 2 (hereafter cited as

Alaska letter). However, the State of Mississippi stated:

"Subrecipients are required to provide signed agreements to

comply to all relative laws, such as the Civil Rights Act of

1964. In addition, the agency maintains records of all cUents

served and they are available for review upon request."

David M. Buchanan, director. Office of Pohcy and Planning,

Mississippi State Department of Health, letter to Frederick

D. Isler, assistant staff director for Civil Rights Evaluation,

USCCR, Feb. 18, 1999 (re: information for health care re-

port), enclosure, p. 1 (hereafter cited as Mississippi letter).

6<M See, e.g., Alaska letter, p. 2; lUinois letter, enclosure, p. 6;

Mississippi letter, enclosure, p. 1; Carlessia A. Hussein,

director. State of Maryland Department of Health and Men-
tal Hygiene, letter to Frederick D. Isler, assistant staff di-

rector for Civil Rights Evaluation, USCCR, Mar. 1, 1999 (re:

information for health care report), enclosure, p. 4.

monitor their respective subrecipients and as-

sess/enforce their compHance with title VI and
title IX.605 The OCR regional offices, not head-

quarters, are responsible for overseeing and
monitoring State agencies' compHance with civil

rights statutes and the nondiscrimination provi-

sions in block grant statutes, and ensuring that

the States evaluate and enforce their respective

subrecipients' compHance with civil rights poH-

cies and dehver health care services in a nondis-

criminatory manner.^°^

OCR headquarters does not direct regions to

coUect States' data on civil rights compHance
procedvires at specific time intervals. States tend

to submit reports to their regional offices before

an investigation or compHance review, but not

on a regular basis and not to OCR headquar-

ters.^^'^ Although OCR does not coUect States'

data on title VI compHance procedures and
strategies to enforce civil rights laws on a rou-

tine basis. State agencies must submit such data

to HHS upon request.^°8 Nevertheless, OCR
headquarters does not specify the particular re-

porting elements that State agencies must pro-

vide in progress reports to the regions, strategies

to be used to comply with civil rights poHcies and
procedures and enforce their respective subre-

cipients' compHance, or the frequency with

which States must submit compHance/progress

reports to the regional offices.^^^ Thus, States are

coUecting a wide array of data, but it is not being

used for, or may not be relevant to, civil rights

compHance.^1" Consequently, the Commission is

eo5 USCCR, Federal Title VI Enforcement, pp. 3, 232, 246;

PSPS interview, pp. 26-27 (statement of Haynes).

606 PSPS interview, pp. 27-28 (statement of Haynes). Ac-

cording to OCR OPO staff, "every thing we (OCR) do is at

the regional level." See OPO interview, p. 48 (statement of

Mackey).

607 PSPS interview, p. 27 (statement of Haynes).

608 Haynes interview, p. 6. See also 45 C.F.R. § 80.6(b)

(1998).

609 PSPS interview, pp. 27-28 (statement of Haynes).

610 For example, the State of New Mexico Department of

Health stated: "Most programs in the PubUc Health Division

collect basic demographic data, i.e., race, ethnicity, gender,

and age and also geographic location. The Division is moving
toward an integrated database to facihtate sharing of infor-

mation and standardization of data collection between all

applicable programs in the Division." J. Alex Valdez, Secre-

tary, State of New Mexico Department of Health, letter to

Frederick D. Isler, assistant staff director for Civil Rights

Evaluation, USCCR, Mar. 12, 1999 (re: information for

health care report), p. 2. Similarly, the State of Utah re-
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concerned that State agencies' requirements to

report particular elements (and level of detail)

with respect to their procedures to comply with

civil rights and oversee/enforce their subrecipi-

ents' compHance and submit compHance reports

to their respective regional offices at particular

time intervals would vary across HHS regions

—

resulting in an obvious lack of uniformity in the

content and format as well as frequency of

States' reporting requirements.

Overall, HHS OCR regional offices conduct

limited activities with respect to assessing and
enforcing States' and their subrecipients' com-

pHance with title VI, especially in the context of

health care programs. The director of OCR's
PoHcy and Special Projects Staff acknowledges

that HHS regional offices lack consistent, effec-

tive procedures to monitor procedures of their

respective recipient State agencies.^^^ Although
various regional initiatives may relate to over-

sight and monitoring of State recipients, the

program elements and motives do not seem to

stress the need for OCR to ensure that States:

(a) understand the provisions of civil rights stat-

utes, (b) vinderstand how discrimination can
arise in the dehvery of health care service and
research programs, (c) are aware of their com-

pHance responsibilities, and (d) have the skills

and resources to assess subrecipients' efforts to

ported several programs that collect and report data on race,

ethnicity, and gender, such as: Women's Health in Utah,

Health Status in Utah by Race and Ethnicity, Utah's

Healthy People 2000: Health Status Indicators by Race and
Ethnicity, Utah Health Status Survey on Ethnic Popula-

tions, and Indian Health Care. Utah letter, pp. 4—5. In addi-

tion, the Tennessee Department of Health "operates an in-

tegrated computerized patient system in all 95 counties of

Tennessee. Data are routinely collected and reported by
program by clinic to reflect gender/racial/ethnic demo-
graphics. . . . data [are] compiled concerning specific minor-

ity segments in Tennessee. The combination of patient data

and population data serve as the baseline to determine if at

risk populations are being targeted and served appropri-

ately." Fredia S. Wadly, M.D., State of Tennessee Depart-

ment of Health, letter to Frederick D. Isler, assistant staff

director for Civil Rights Evaluation, USCCR, Feb. 17, 1999

(re: information for health care report), enclosure, p. 2.

Comparatively, some States appear to collect data only for

certain programs. For example, the State of West Virginia

collects data on race and ethnicity for mortality, morbidity,

and risk behaviors. Joan E. Ohl, Secretary, State of West
Virginia Department of Health and Human Resources, let-

ter to Frederick D. Isler, assistant staff director for Civil

Rights Evaluation, USCCR, Feb. 17, 1999 (re: information

for health care report), enclosure.

fill PSPS interview, p. 19 (statement of Haynes).

administer health care programs in a nondis-

criminatory manner. In fact, some regions do not

maintain relationships with State grantees of

block grant programs. As Governors have
changed over the years and as block grant pro-

grams have evolved, attention to State recipients

has diminished.^^2

Moreover, according to the director of PSPS,
OCR does not have the manpower to evaluate

States' and subrecipients' compHance responsi-

biHties on a regxilar basis.^^^ Consequently, OCR
headquarters does not routinely ask regional

offices to evaluate how effectively and suffi-

ciently States track the flow of HHS funds from
State agencies to their respective subrecipients,

comply with civil rights statutes, and monitor

and enforce their subrecipients' compHance with

civil rights statutes. In addition, headquarters

does not require regional offices to evaluate

subrecipients' compHance with civil rights stat-

utes.614

According to staff in Region VII, OCR's over-

sight of State agencies is sporadic. Region VII

does not disseminate a data collection instru-

ment to State recipients on a systematic basis to

assess their own and their subrecipients' compH-
ance with civil rights statutes.^^^ Similarly, Re-

gion VIII EOS reported that State agencies

"have no reporting requirements-''^^^ The re-

gional manager in Region II reported that race,

ethnicity, and gender data are not collected from

State recipients "as frequently as should be the

case."^^'' In fact, it seems to not be a practice

among OCR regions to disseminate a data re-

quest to State agencies on a consistent basis for

elements such as strategies to ensure their own
and enforce their subrecipients compHance.^^*

Several OCR headquarters and regional staff

reported that data related to assessing a recipi-

fii2 Ibid., pp. 19-20 (statement of Haynes).

*i3 Haynes interview, p. 6.

614 Ibid.

615 See OCR Region VIII EOS interview, p. 8 (statement of

Kemp).

616 Ibid., p. 9.

617 Carter interview, p. 8.

618 PSPS interview, pp. 19-20, 26-27 (statement of Haynes);

Haynes interview, p. 6; Chang interview, p. 12; Carter in-

terview, p. 8; Chretien interview, p. 12; Halverson interview,

p. 8; Pollack interview, pp. 9-10; OCR Region VII EOS in-

terview, p. 8 (statement of Kemp); and OCR Region VIII

EOS interview, p. 9.
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ent's compKance with civil rights statutes are

collected only during a complaints investigation

or compHance review.^i^

OCR states that it has not had to refer a

finding of a violation of a civil rights statute to a

Governor.620 In the early 1980s, HHS Regions

III, IV, and VII did receive complaints of dis-

crimination in State-administered block grant

programs, which led to letters of warning being

issued to the appropriate Governors.^21 However,

none of the complaints investigations or any

more recent HHS comphance review of a block

grant program has led to a letter of finding.622

According to an investigator in Region X, de-

termining the number of complaints that arise

specifically in the context of a particular health

care block grant program can be difficult due to

OCR's lack of facihty to track the multiple HHS
funding sovirces allocated to any one State en-

tity.623 These recipients would receive their allo-

cations from HHS as one "lump sum" rather

than in distinct appropriations from each pro-

gram. Because State agencies receive funds from

multiple HHS sources, it is difficult for Region X
staff to determine readily the particular health

care program in which a complaint was gener-

ated.624

EOS staff in Region II stated that they also

have problems tracking Federal financial assis-

tance.625 The region can identify the State enti-

ties that receive HHS funds overall, but it can-

not decipher these funds by program.^^e Region

VIII also reported that in some States, money for

different programs is "Itunped together," which

can potentially hinder OCR's assessment of

State agencies' efforts to sufficiently and effec-

tively track and oversee the distribution of block

grant funds to subrecipients.^^? The regional

S19 PSPS interview, p. 27 (statement of Haynes); OMPE
interview, p. 7 (statement of Melov); Chang interview, p. 12;

Chretien interview, p. 12; Halverson interview, p. 8; and

Pollack interview, pp. 9-10.

620 GAO, Block Grants, p. 28; and PSPS interview, pp. 20-21

(statement of Haynes).

621 PSPS interview, pp. 21-21 (statement of Haynes).

622 Ibid.

623 OCR Region X EOS interview, p. 16 (statement of Ply-

mouth).

624 Ibid.

625 OCR Region II EOS interview, p. 5.

626 Ibid.

627 OCR Region VIII EOS interview, p. 9

manager from Region I said that many HHS re-

cipients receive funds from multiple operating

divisions and aU the information OCR may have

is the total amount of HHS funds allocated to

those recipients.s28

HHS has taken several steps that may lead to

improved monitoring of States' title VI compH-
ance. In 1994 OCR expected to develop partner-

ships with recipient State agencies and estabUsh

a civil rights training program for State and lo-

cal agency staff on ways in which they can pre-

vent discrimination.629 As a result, regional of-

fices include several State-related activities in

their annual plans.^^o in addition. State officials

have approached regional OCR offices for tech-

nical assistance on OCR poHcies.^^i This was
particularly the case when States received

OCR's poHcy guidance on the Multiethnic

Placement Act (MEPA).632 For example, for FY
1998, Region I planned a technical assistance

session on the interethnic adoption provisions of

the Small Business Job Protection Act of 1996^33

to be given to various State agencies in its re-

gion 634

Assessment of Interaction Between
State Recipients and HIHS OCR

Overall, interaction between OCR and State

agencies has increased, but such interaction has

not necessarily been fostered by block grant pro-

grams.635 Rather, OCR's 1994 Strategic Plan,

628 Chang interview, p. 2.

629 Dennis Hayashi, director, OCR, HHS, letter to Frederick

Isler, acting assistant staff director. Office of Civil Rights

Evaluation, USCCR, Nov. 14, 1994, pp. 2-3 (hereafter cited

as Hayashi, Title VI Plans). A 1993 HHS telephone survey

to selected State administrators of HHS block grant pro-

grams, including the maternal and child health services

block grant program and the alcohol and drug abuse and
mental health services block grant programs, revealed that

none of them had received any technical assistance or

training from HHS OCR. See HHS, Review Team, p. 23.

630 Hayashi letter. Title VI Plans, p. 5.

631 OPO interview, pp. 43-44 (statement ofMackey).

632 Ibid., p. 44 (statement of Mackey). See HHS, OCR, and
HHS, Administration for Children and Families, Office for

Civil Rights, "Policy Guidance on the Use of Race, Color,

National Origin as Considerations in Adoption and Foster

Care Placements," undated.

633 Pub. L. No. 104-188, title I, § 1808(c), 110 Stat. 1755,

1904 (codffied at 42 U.S.C. § 1996b(l)-(3) (Supp. II 1996)).

634 OCR Region I, FY 1998 AOP.

635 PSPS interview, pp. 28-29 (statement of Haynes).

215



which has proposed that OCR work more closely,

frequently, and effectively with State agencies,

has provided the impetus for State recipient-

OCR interaction.^36 jn general, OCR's interac-

tion with recipient State agencies occurs on the

regional rather than the headquarters level.^^''

According to staff in Region X, interaction with

State agencies has been consistent since 1994,

and has not necessarily increased or decreased

since this time.^^s jn contrast, the regional man-
ager in Region IX mentioned that the region

does not monitor State agencies very closely, but

the region staff will work with State agencies to

resolve complaints that arise in their respective

programs.639 OCR, as the civil rights enforce-

ment agency of HHS, must ensure that State

recipients and subrecipients comply with apph-

cable civil rights provisions.

Technical Assistance, Outreach, and
Education

Technical assistance is a tool with which Federal

civil rights enforcement agencies can enhance

their civil rights implementation and enforce-

ment activities. It should be used as a strategy, in

conjunction with other methods such as compli-

ance reviews, to assist the agency in its responsi-

bilities to inform the public of its rights to fair

and equitable treatment under Federal civil

rights mandates.

A review of the agency's dissemination of in-

formation about the civil rights laws it enforces

shows the importance of technical assistance,

and education and outreach in OCR's operations.

Through these activities, OCR can inform appU-

cants, communities, advocacy groups, recipients,

participants, and beneficiaries of Department of

Health and Human Services-funded programs'

civil rights requirements. These efforts can en-

svire awareness and understanding of comph-
ance with respect to the responsibihties these

laws confer on health care providers. However, it

appears from a review of OCR's technical assis-

tance activities, the agency's efforts with respect

to title VI, Hill-Burton, and title IX are signifi-

cantly weaker than their technical assistance

efforts for the other statutes it enforces. As a
result, actual and potential appHcants and re-

cipients may lack sufficient knowledge of title

VI, HiU-Burton, and title IX comphance re-

quirements to effectuate full comphance. Like-

wise, beneficiaries and participants in the af-

fected communities may lack sufficient knowl-

edge about these statutes' requirements to initi-

ate complaints or otherwise pursue and protect

their rights under these statutes.^^°

Within OCR, the Office of Program Opera-

tions and the regional offices conduct technical

assistance and outreach activities.^^^ OCR pro-

vides technical assistance to recipients of HHS
funds to encourage voluntary comphance with

the civil rights laws and regulations that the

Department enforces. Technical assistance is

made available through training, developing and
disseminating comphance information, and by
providing recipients, recipient groups, and State

and local officials with guidance on how to com-
ply voluntarily with apphcable civH rights

laws.^^2 Technical assistance and outreach initia-

tives are luidertaken with State and local gov-

ernments, recipient and beneficiary organiza-

tions, and other advocacy groups to prevent and
identify early any potential problems, and to ini-

tiate strategies to avoid or correct them.643 OCR
seeks successful voluntary comphance in part

through outreach initiatives to service providers

and State and local recipients. Essentially, OCR
views its technical assistance efforts as proactive

measures that will help to alleviate and resolve

civil rights comphance problems.^^^

Regulatory Requirements

DOJ's coordination regulations do not require

Federal agencies to offer technical assistance to

recipients of Federal financial assistance to help

them comply with title VI and other civil rights

statutes. Given the complexity of title VI re-

quirements and the increasing tendency for Fed-

ess Ibid. See also HHS, OCR, "Strategic Plan," Dec. 16, 1994,

pp. 1-22.

637 psPS interview, p. 19 (statement of Haynes).

638 OCR Region X EOS interview, p. 16 (statement of

Braun).

639 Pollack interview, p. 10.

640 USCCR, Federal Title VI Enforcement, p. 245.

641 OPO interview, p. 20 (statement of Shepperd).

642 HHS, OCR, FY 1997 Congressional Justification

(Appropriations Report), p. 19 (hereafter cited as OCR/HHS
FY 1997 Congressional Justification).

643 Ibid.

644 See ibid., p. 20.
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eral agencies to delegate title VI compliance re-

sponsibilities to State and local recipient agen-

cies, the need for agencies to develop compre-

hensive programs of technical assistance has

become increasingly apparent.

DOJ's coordination regulations contain a sec-

tion on "pubhc dissemination of title VI informa-

tion,"6'*5 although the pubHc outreach reqviire-

ments for Federal agencies are hmited. Federal

agencies are required only to "make available"

their title VI regiilations and guideHnes, and a

similar requirement apphes to State compUance
programs.^"*^ The coordination regulations also

direct Federal agencies to reqviire recipients,

where feasible, to "display prominently in rea-

sonable numbers and places posters which state

that the recipients operate programs subject to

the nondiscrimination requirements of title VI,

summarize those requirements, note the avail-

abihty of title VI information from recipients and

the federal agencies, and explain briefly the pro-

cediires for fihng complaints ."^^' In addition,

they require Federal agencies and recipients to

"include information on title VI reqviirements,

complaint procedures and the rights of benefici-

aries in handbooks, manuals, pamphlets and

other material which are ordinarily distributed

to the public to describe federally assisted pro-

grams and the requirements for participation by

recipients and beneficiaries/'^^s Other than these

requirements, the agencies are directed to en-

svire that such information is available in lan-

guages other than English.^^^

HHS' implementing regiilations for title VI

require that recipients are provided "assistance

and gviidance" to help them comply voluntarily

with the law.^50 This provision is important be-

cause the regvdations also require recipients to

notify participants, beneficiaries, and other in-

terested persons of the provisions of title VI and

how they apply to the recipient's program.^^^ It

is doubtful that recipients can comply with their

title VI outreach responsibiUties if they do not

G« 28 C.F.R. § 42.405 (1998).

fi-'fi Id. § 42.405(a), (b).

647 Id. § 42.405(c).

«« Id.

649 /(f.§ 42.405(d).

650 45 C.F.R. § 80.6(a) (1998). See also OPO interview, p. 21

(statements of Nelson and Shepperd).

661 Id. § 80.6(d) (1998).

have proper guidance and assistance in under-

standing the statute. Similarly, the Depart-

ment's implementing regulations for the com-
munity service assurance under the Hill-Burton

Act requires recipients to disseminate informa-

tion on civil rights responsibiUties through

posted notices. ^^2 However, the notice only in-

structs patients who beheve they have been dis-

criminated against to contact OCR, and there is

no address or telephone number provided on the

notice.653 jt ig ^igo questionable whether patients

are aware that recipients are required to post

notices concerning civil rights.

Extent of Technical Assistance Efforts

In its fiscal year 1998 budget submission to

the Department, OCR identified title VI and sec-

tion 504 as the two priority civil rights areas

that wovdd be the focus of its technical assis-

tance activities.654 jn this submission, OCR
wrote that in conducting its civil rights compU-
ance and outreach functions, it would "actively

support" and undertake initiatives that wovdd

ensure that individuals would be treated in a

nondiscriminatory manner by providers and/or

faciUties.655 OCR has conducted technical assis-

tance and outreach for section 504. It also has

developed initiatives for technical assistance and
outreach on MEPA and LEP issues in the title

VI context. However, a fully developed and im-

plemented title VI outreach program has been

almost nonexistent at headquarters and in the

regional offices.

OCR staff attribute the decUne in outreach

activities, particularly for title VI, to the signifi-

cant budgetary constraints OCR has faced for

many years. For example, OCR's deputy director

of the Program Development and Training Divi-

652 See id. § 124.604(a), (b), (c) (1998); OPO interview, p. 21

(statement of Shepperd). The Hill-Burton notice does in-

clude a antidiscrimination clause: "The facility is not al-

lowed to discriminate against a patient because of race,

creed, color, national origin, or because a patient is covered

by a program such as Medicaid or Medicare." OCR Region I,

Response to Information Request, enclosure D, pp. 7-8.

653 OCR Region I, Response to Information Request, enclo-

sure D, p. 8.

654 HHS, OCR, FY 1998 Budget Submission to the Office of

the Secretary/HHS (no date), p. 2 (hereafter cited as

HHS/OCR, FY 1998 Budget Submission). The emphasis on

section 504 was discrimination against persons with

HIV/AIDS.

655 Ibid., p. 3.
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sion said that currently OCR is not able to use

advertising techniques, such as posters or pubU-

cations, to educate the pubUc about title Vl.^^e

She explained that when there was adequate

funding for advertising, OCR did have title VI

posters. They were disseminated through the

regional offices at conferences and during onsite

visits. There also were brochures on every stat-

ute that included instructions on how to file a

complaint.657 The deputy to the associate direc-

tor also explained that OCR had exhibits and
displays that were taken to conferences. How-
ever, because of limited resources, the exhibits

are rarely used. According to her, the exhibits

are "old and ragged," and have not been used for

a number of years.^^

Budget constraints appear to have affected

title VI and Hill-Burton technical assistance and
outreach more than other statutes and initia-

tives. For example, while written technical assis-

tance materials and information on title VI and
HiU-Burton has been limited, in OCR's 1998

pregrant data request package distributed to

recipients, OCR included approximately 20

pages of detailed information on section 504. The
section 504 attachment in the package includes a

glossary, questions and answers, a notice of pro-

gram accessibihty, and a self-evaluation check-

Ust.^59 One staff person has acknowledged that

very httle has been done in technical assistance

on title VI, and indicated that OCR is not man-
dated to perform technical assistance on HiU-

Burton.660

Headquarters Activities

Although OCR has identified technical assis-

tance priorities and made recommendations for

specific activities, OCR headquarters does not

perform nor does it require regional offices to

perform a specified nvmiber or type of outreach

656 OPO interview, p. 21 (statement of Shepperd).

657 Ibid.

658 Ibid., p. 22 (statement of Mackey).

659 Ronald G. Copeland, associate deputy director, Office of

Program Operations, OCR, HHS, memorandum to regional

managers, Regions I-IO, Aug. 26, 1998. This package was
developed and completed as the Automated Pregrant Review
Data Request Project that became effective on October 1,

1998. The package of information about various OCR non-

discrimination policies is to be distributed to recipients in

the pregrant review data request.

660 OPO interview, p. 21 (statement of Shepperd).

activity .^^^ OCR staff therefore cannot specify

the amount of staff time spent on technical as-

sistance, outreach, and education activities.^^^

For annual operating plans, OCR headquarters

attempts to give the regional offices as much
flexibihty as possible in the allocation of re-

sources for such activities. At the headquarters

level, OCR has prepared guidance on LEP, wel-

fare reform, and HiU-Burton, and sohcited com-

ments and suggestions from affected communi-
ties on this guidance as well as on the title VI
survey, which was sent to advocacy groups and
other interested parties.^^^ jn addition, OCR has

developed several fact sheets,^^^ which are avail-

able in languages other than Enghsh, including

Hmong and Spanish. OCR tries to produce fact

sheets in the predominant language of an area,

although that is not always possible, given re-

661 For example, the FY 1998 guidance for annual operating

plans includes nine priorities, including adoption and foster

care, LEP, managed care, technical assistance for casework-

ers on civil rights and welfare reform, hospital services,

other health care and social services deUvery systems,

PresidentiaiySecretarial initiative on race, departmental

initiative on adult immunization and vaccine safety, title

Vl/title IX applied to federally conducted programs. Every
region must conduct at least one compliance review and one

outreach activity in each of the first four programmatic pri-

orities. In addition, every region must plan review and out-

reach activities undertaken with facilities that are selected

based on the title VI survey results. OCR, FY 1998 AOP
guidance, pp. 1-2.

662 OPO interview, p. 20 (statement of Copeland).

663 Ibid., p. 24 (statement of Mackey). Many of these initia-

tives have been replicated at the regional level. Ibid.

664 The OCR fact sheets include "Know Your Civil Rights"

which also tells beneficiaries how to file a complaint of dis-

crimination; "Your Rights Under Title VI of the Civil Rights

Act of 1964"; "Community Service Assurance Under the Hill-

Burton Act"; "Your Rights Under the Age Discrimination

Act"; "Your Rights as an Individual with Handicaps Under
section 504"; 'Tour Rights as A Person with HIV Infection,

AIDS, or Related Conditions"; "Adoption Fact Sheet"; and
"The Multiethnic Placement Act (MEPA) Fact Sheet." OCR
also has Question and Answer fact sheets on civil rights,

including one called "Office for Civil Rights—Frequently

Asked Questions with Answers," and another on the imple-

mentation ofMEPA. All of the fact sheets can be accessed on

the Internet. OCR also has a technical assistance fact sheet

for the implementation of the temporary assistance for

needy families which gives welfare providers and employees

a one-page overview of the Federal civil rights laws that are

enforced, including title VI. However, it does not provide

detailed information on any of the laws discussed. See HHS,
OCR, "Technical Assistance for Caseworkers on Civil Rights

Laws and Welfare Reform," draft, submitted by Kathleen

O'Brien, special assistant, OCR, HHS, Apr. 13, 1999.
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source limitations.^^^ The fact sheets have not

been updated for a number of years.^^^ The di-

rector of the PoUcy and Special Projects Staff in

OCR indicated that OCR has not developed any

new pubHcations, including fact sheets, since the

early 1990s.^^' She explained that the primary

reason for the rehance on fact sheets rather than

more detailed brochures and pubUcations is the

lack of funds for such initiatives. She acknowl-

edged that most of the fact sheets do need to be

updated.^68

The fact sheets do not clearly describe the

role of OCR or provide sufficient information on

civil rights issues. For example, the fact sheet on

the Hill Burton Act summarizes the requirement

for informing the pubUc of a faciHty's community
service obhgations. However, the fact sheet ne-

glects to explain what a Hill-Burton faciUty is,

thus, it is not clear how a beneficiary would

know if the services were being provided by a

HiU-Burton faciUty. Fxuther, it is uncertain if

OCR sees that such notices are posted as re-

quired, and if such notices are meeting the lan-

guage requirements set forth in the regula-

tions.^^

Overall, it appears as if headquarters OCR
has httle involvement with technical assistance,

outreach, and education. With the exception of

priorities set out in the annual operating plan,

headquarters provides Uttle guidance to the re-

gions with respect to conducting technical assis-

tance, outreach, and education programs. Fixr-

ther, headquarters produced no evidence of con-

ducting an organized technical assistance pro-

gram of its own. The Office of Program Opera-

tions, Voluntary CompHance and Outreach Divi-

sion, has only two employees, suggesting the low

priority of outreach and technical assistance

within headquarters.^^"

Regional Activities

According to OCR, in conducting their respec-

tive outreach activities, the regional offices work

665 PSPS interview, p. 33 (statement of Haynes).

66« OPO interview, p. 21 (statement of Shepperd).

66^ PSPS interview, p. 32 (statement of Haynes).

668 Ibid., p. 33 (statement of Haynes).

669 HHS, OCR, Fact Sheet, "Community Service Assurance

Under the Hill-Burton Act," August 1990.

6™ HHS, OCR, "Position Management Control System,

09/13/98 thru 09/26/98," Oct. 10, 1998. See vol. II, chap. 2.

with advocacy groups and other interested par-

ties on an ongoing basis. Other important as-

pects of the technical assistance efforts of the

regional offices include memberships on boards

Figure 4.14
Voluntary Compliance and Outreach as a

Percentage of Total Workload, FY 1998

c
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Region

Source: U.S. Department of Health and Human Services,

Office for Civil Rights, Case Activity Tracking System Data-

base, FY1998.

of key health care advocacy groups and task

forces.^''^

The 10 regional offices view the importance of

technical assistance differently (see figvire

4.14).6''2 Technical assistance, outreach, and edu-

cation accounts for anywhere from 9.3 percent of

total workload (in Region I) to 0.06 percent of

total workload (in Region IX). This uneven ap-

proach to civil rights enforcement results in dif-

ferent access to civil rights information for mi-

nority groups across OCR regions.

Who performs technical assistance, outreach,

and education also varies from region to region.

Technical assistance within regions is usually

provided by the regional attorney and the equal

opportunity specialists.^"'^ In Region VIII, the

671 OPO interview, p. 24 (statement ofMackey); OCR Region

in, Response to Information Request, p. 3.

672 See figxire 4.14.

673 Jean Simonitsch, regional attorney. Region VII, OCR,
HHS, telephone interview, Feb. 8, 1999, p. 4 (hereafter cited

as Simonitsch interview); Geer interview, p. 3; OCR Region
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regional manager assigns technical assistance,

education, and outreach activities to the EOS, or

an EOS can ask to do certain activities. ^'^^ In Re-

gion I, technical assistance is provided by all re-

gional staff, including managers and attor-

neys.^^^ In Region II the regional manager per-

forms most of the technical assistance, outreach,

and education.6'6

Most of the education and outreach activities

are requested by groups rather than initiated by

the regional office.^^'^ Technical assistance also

can be part of a case settlement or resolution

agreement.678 To implement these activities,

some regional managers have taken responsibil-

ity for education and outreach mainly by at-

tending or participating at conferences, meet-

ings, or other forums sponsored by local

groups.6^9 In Region VII, the regional manager
said that his staff would like to conduct outreach

and education, but the budget and their compU-
ance work do not allow them to perform educa-

tion and outreach functions at this time.^^" The
Region II manager stated that, because of re-

sources, his office has been unable to cover areas

of the region other than New York City. He
noted that resources "have not allowed for a con-

tinuous, physical presence in areas throughout

the region," and added, "Without a continuous,

physical presence, you are soon forgotten.''^^!

In the past, when more resovirces were avail-

able for outreach, there was more contact with

community organizations such as the Urban
League and La Raza, as well as to beneficiaries

and members of other racial and ethnic

groups.682 Case backlog and budget constraints

IV EOS interview, pp. 6-7; OCR Region IV EOS interview,

p. 11 (statement of Bennett).

674 OCR Region VIII EOS interview, p. 7.

675 Linda Yuu-Conner and Peter Chan equal opportunity spe-

cialists, Region I, OCR, HHS, telephone interview, Feb. 23,

1999, p. 6 (hereafter cited as OCR Region I EOS interview).

676 Halverson interview, p. 7.

677 OCR Region I EOS interview, p. 6; Halverson interview,

p. 7.

678 OCR Region IV EOS interview, p. 7.

679 Halverson interview, p. 7.

680 Ibid.

681 Carter interview, pp. 5-6.

682 OPO interview, p. 22 (statement of Mackey). In 1998

Region III staff participated in the La Raza National Con-

ference, distributing information to participants through an
information booth shared with the Health Care Financing

have hindered several regional offices from car-

rying out technical assistance activities for aU its

statutes and programs.^sa Because of these bar-

riers, OCR has been prioritizing its outreach and
targeting specific groups for technical assistance.

Regional staff have conducted their technical

assistance, education, and outreach programs
primarily in certain civil rights areas and HHS
programs, such as section 504, managed care,

adoption. Temporary Assistance to Needy Fami-
Hes (TANF), LEP, and mostly in the hvmian so-

cial service areas rather than in the health care

agencies.684

Other than guidehnes for the annual operat-

ing plans, there are no standards for the provi-

sion of outreach, education, and technical assis-

tance.^^^ Fvirther, the regions have noted that

training is needed in presentation skills and
pubUc speaking so that staff can more appropri-

ately present information to various groups.^^6

There is no indication that regions have shared

information and techniques for conducting tech-

nical assistance, outreach, and education, as was
suggested in a 1992 report of the Office of In-

spector General.687

Overall, regional offices have not made ade-

quate efforts to disseminate title VI and Hill-

Burton technical assistance information on civil

rights comphance to stakeholders and to ensure

that such information is widely accessible and
visible to the pubHc. Technical assistance ap-

pears to be provided on an ad hoc basis, ad-

dresses a Hmited number of issues, and is not

conducted according to any standards or guide-

Administration. OCR Region III, Response to Information

Request, p. 4.

683 For example, in FY 1994, because of case backlog. Region

III limited its outreach activities to issues regarding meth-

ods of administration. See OCR Region III, Response to In-

formation Request, p. 3.

684 Chretien interview, p. 11.

685 OCR Region IV EOS interview, p. 7.

686 HHS, OCR, "1998 Regional Training Needs," Mar. 12,

1998.

687 In 1992 HHS' OfBce of the Inspector General recom-

mended that OCR determine whether technical assistance

guides and methods developed in individual regions could be

shared nationally; the OIG report stated that OCR "should

explore methods that would enable them to share the exper-

tise developed in one regional office with other regional of-

fice staff." HHS, Office of Inspector General, Office for Civil

Rights' Oversight of the Hill-Burton Program (OEI-05-90-

00261), August 1992, p. ii (hereafter cited as HHS/OIG,
Oversight of the Hill-Burton Program).
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lines. Further, technical assistance activities are

not done evenly across the regions; staff do not

have adequate training in teaching and presen-

tation methods; and OCR's budget for outreach,

education, and technical assistance activities is

hmited.

Title VI, Title IX, and Hill-Burton Technical Assistance

and Education

Some of the regional offices indicated that

they have conducted technical assistance on title

VI specifically within the past 4 years. Region

VII reported that dviring fiscal years 1995 and
1996, it partnered with the Missoviri Department

of Health to provide title VI technical assistance

training to Missouri covinty health officials.^^s

Similarly, Region IX held an open forum to ad-

dress title VI bihngual services in 1998.^89 At the

briefing, OCR staff presented case studies for

discussion, a guidance memorandxmi on title VI
prohibition against national origin discrimina-

tion, and guidelines for compUance of hospitals,

nursing homes, and other facilities with title

VI.690

However, many staff members stated that

title VI outreach, education, and technical assis-

tance activities are lacking. This is due in large

part to OCR's failure to develop an outreach and
education program targeted to minority commu-
nities, both urban and rural, that woidd ensiire

community members have sufficient information

and guidance on their rights under these laws

and on activities, such as compUance reviews

and complaint investigations that OCR under-

takes.691

To illustrate, with respect to title VI and HiU-

Burton, Region I reported that it does not regu-

larly or routinely sohcit comments from affected

communities and recipients regarding title VI or

any other civil rights statutes it enforces.^^^ fhe
regional office provides information to benefici-

aries and communities on the extent of their

civil rights and how to file a complaint. Title VI

and Hill-Burton are included whenever general,

oral presentations are made by staff.^^^ One re-

gional manager urged more outreach and educa-

tion activities on title VI. She stated that the

general lack of awareness among the pubUc
about title VI is a direct result of the failure to

pubhcize it more vigorously .^9'* Title VI outreach

efforts are primarily aimed at foster care or LEP
issues.695

With respect to Hill-Burton technical assis-

tance and outreach activities, one region re-

ported that in 1996, it issued over 200 letters to

hospital associations that have HiU-Burton fa-

ciHties as members. These "outreach" letters

were mailed to all of the States in the region to

inform the faciUties of their responsibiUties un-

der the act.^9^ This region also conducted a joint

effort with hospital associations to inform recipi-

ents, such as hospitals that receive HiU-Bvirton

funds, about their civil rights obhgations under
the community service assvu-ance.^^'' In 1998 Re-

gion VIII held a briefing for advocacy groups on
the Hill-Bxirton compHance reporting reqiiire-

ments.^9* Few of the regions mentioned title IX
in their discussions of technical assistance, out-

reach, and education activities they have con-

ducted. One regional attorney stated that she

did not recall having done any technical assis-

tance for title IX or Hill-Burton.^^^ Another at-

torney stated that there is not much technical

assistance provided on either title IX or HUl-

Burton in her region.''""

Outreach to Advocacy and Community Groups

Outreach to community groups varies across

the regions. Region III, for example, has done

extensive work in the Hispanic community.''"^

Region III also has formulated outreach teams

that target specific groups and organizations in

6*8 OCR Region VII, Response to information request, p. 7.

689 OCR Region IX, Response to Information Request, p. 4.

690 Ibid., Package of Briefing Materials, divider #2.

691 OCR Region I, Response to Information Request, p. 3.

692 Ibid.

693 Ibid., enclosure D.

694 Kyle-Holmes interview, p. 4.

695 See GoHghtly-Howell interview, p. 2.

696 OCR Region III, Response to Information Request, tab

11, tab 13.

697 OCR Region III, Response to Information Request, tab

13, Hill-Burton Training for OPDIVS and Presentation to

OPDIVS, p. 4.

698 OCR Region VIII EOS interview, p. 8.

699 Golightly-Howell interview, p. 2.

700 Miyasato interview, p. 2.

™i OCR Region III, Response to Information Request, pp. 3-

4, tab 15. The public service announcement is in English

and Spanish. It is brief and offers very little information

about civil rights or what is meant by being discriminated

against. See ibid., tab 15.
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LEP communities. There is a Hispanic Outreach

Team and an Asian Outreach Team that work
with organizations on outreach activities for

their LEP cUents.'^^ For example, the Hispanic

Outreach Team is working with the Spanish

CathoHc Center on outreach activities for Lati-

nos; the Asian Outreach Team attends confer-

ences that address the Cambodian and Vietnam-

ese cvdturesJ''^

Region IX reported that it is in "regiilar and
constant contact" with advocacy groups, commu-
nity organizations, and recipients.''"^ The office

said that most of these contacts are through con-

ferences, meetings, and telephone calls. Staff

"routinely" distribute fact sheets to the pubhc, as

well as information on their rights and how to

file a complaint.'^os The amount of external out-

reach and education varies from region to re-

gion. For example, while some regions have im-

plemented a variety of initiatives with limited

resources, other regions have not been so inno-

vative with their outreach program.

Interagency Involvement

There is no OCR headquarters staff assigned

as a technical assistance Haison with the re-

gional offices or the operating divisions

(OPDIVS). OCR does not routinely train OPDIV
staff at the headquarters level.^"^ However, OCR
has provided technical assistance and training to

OPDIVs when requested. For example, OCR is

currently working with the Health Care Fi-

nancing Administration (HCFA) to provide

training on title VI, the Americans with Disabih-

ties Act , and section 504 of the Rehabilitation

Act to aU HCFA employees.''"' In addition, OCR
and OGC worked with the Administration for

Children and Families to provide training and
technical assistance on title VI and other civil

rights issues. ''"8

702 Ibid., tab 14, Hispanic Outreach Log FY '98 and Memo-
randum, Significant Activities Report, June 1998.

703 OCR Region III, Response to Information Request, tab

14, Hispanic Outreach Log FY '98 and Memorandum, Sig-

nificant Activities Report, June 1998.

">* OCR Region IX, Response to Information Request, p. 4.

TO5 Ibid.

70G Ibid., pp. 2, 10 (statements of Shepperd).

™7 Ibid., p. 17 (statement of Copeland). OPDIVS are dis-

cussed in more detail in chap. 5.

708 Ibid., pp. 15-16 (statement of Copeland).

OCR regional offices are reqviired to conduct

education and outreach activities, which in-

cludes technical assistance activities for and
with 0PDIVS.'">9 The regional offices submit ac-

tivity reports on technical assistance and out-

reach activities to OCR headquarters. However,
there is no specific contact person.''^" The inter-

action between OPDIVS and the regional offices

varies from having continuous or consistent

communication, to OCR providing informal

guidance on particular civil rights issues,'^! to

participating in jointly organized seminars and
conferences. Since OCR has Hmited resources for

outreach, some of the regional offices are skillful

at "piggy-backing" on what the OPDIVS are do-

ing in technical assistance and outreach. They
use the opportunity to make certain that civil

rights information is included at cosponsored

conferences and programs.''^^ por example, in

1998 one regional office cosponsored a confer-

ence with HCFA for culturally diverse popula-

tions. Over 400 persons attended and approxi-

mately 100 presentations were made from per-

sons in the field of cultural competence in health

care. ''13 Similarly, regional offices have partici-

pated in joint customer outreach meetings with

OPDIVS to conduct briefings on various HHS
initiatives and programs that are targeted pri-

marily to HHS customers, including State and
local agencies, beneficiaries, advocacy groups,

and universities.''^^ For example. Region IX has

709 OCR FY 1998 AOP guidance, Director's National Priori-

ties, pp. 1-7. See also OCR Region III, Response to Informa-

tion Request, "FY 1999 Annual Operating Plan, Director's

National Priorities," tab A.

710 OPO interview, p. 22 (statement of Nelson).

711 See OCR Region V, Response to Information Request, p.

11.

712 OPO interview, p. 22 (statement of Mackey); OCR Region

III, Response to Information Request, p. 3.

713 See Michael R. Carter, regional manager. Region II,

OCR, HHS, letter to Frederick D. Isler, assistant staff direc-

tor for Civil Rights Evaluation, USCCR, January 1999 (re:

Response to Information Request), index of attached docu-

ments, # 7, National Conference on Quality Health Care for

Culturally Diverse Populations.

71'* In Region I, OCR staff conducted joint meetings with

OPDIVS on such initiatives as HHS' Asian and Pacific Is-

lander initiative to community leaders (LEP), the Multieth-

nic Placement Act, and the Children's Health Insurance

Program. See OCR Region I, Response to Information Re-

quest, p. 4. In Region III, for example, joint activities with

the OPDIVS focused on a number of departmental priority

areas, including welfare reform, foster care and adoption,

and CHIP. OCR Region III, Response to Information Re-
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conducted joint outreach activities with at least

one OPDIV in sponsoring a series of HHS re-

gional forums on HIV in women and ethnic mi-

norities, the Children's Health Insurance Pro-

gram (CHIP), an Asian and Pacific Islander Ini-

tiative, and other HHS initiatives.'^i^

State Recipients of Block Grant Funds

Although HHS has not systematically moni-

tored States' title VI compHance, it has taken

steps that may lead to improved monitoring.

During FY 1995 and FY 1996, OCR Region VII

partnered with the Missouri Department of

Health to provide title VI training to the State's

county health officials.'^^ In June 1998, Region

II staff explained OCR's LEP memorandum and
provided an update on all Federal statutes en-

forced by OCR to the State of New York De-

partment of Health's Hospital and Primary Care

Services.717 Dviring FY 1998, Region VII staff

held a briefing on LEP issues and distributed

training materials to inform State agency staff

that denying LEP minorities equal opportunity

to benefit from services provided by HHS recipi-

ents is a violation of title VI. '^^

Similarly, in mid- 1998, Region VIII held a

briefing in Colorado on OCR's poUcy regarding

LEP discrimination.''^^ Region X met with State

agencies in response to numerous telephone calls

complaining about the State of Washington's

cutbacks in funding for interpreter services for

medicaid chents.'^o The complainants argued

that the cuts reflected the State agency's dimin-

ishing commitment to ensuring equal access to

the multitude of services it provides.'^^i OCR met
with and entered into partnerships with key

quest, p. 3; tab 16. Alfred J. Sanchez, regional manager,

Region V, OCR, HHS, letter to Frederick D. Isler, assistant

staff director for Civil Rights Evaluation, USCCR, Jan. 15,

1999 (re: request for information), p. 8 (hereafter cited as

OCR Region V, Response to Information Request).

''IS OCR Region IX, Response to Information Request, p. 4.

716 OCR Region VII, Response to Information Request, p. 8.

717 Michael Carter, regional manager, Region II, OCR, HHS,
memorandum to Ronald Copeland, associate deputy direc-

tor, Office of Program Operations, July 7, 1998 (re: Monthly

Significant Activities Report (SAR) for the Month of June

1998), p. 1.

718 HHS, OCR, Region VII, FY 1998 Annual Operating Plan.

"9 HHS, OCR, Region VIII, FY 1998 Annual Operating

Plan.

720 HHS, OCR, Region X, FY 1998 Annual Operating Plan.

721 Ibid.

State and local officials to ensure that LEP and
other minority cUents would continue to receive

equal services, and intended to meet regularly

with State and local agency officials in Washing-
ton to find solutions to problems as they arise. ''22

In addition. State officials have approached
regional OCR offices for technical assistance on
OCR poHcies.''23 This was particularly the case

when States received OCR's poUcy guidance on
the Multiethnic Placement Act.''24 for example,

for FY 1998, Region I planned a technical

assistance session on the interethnic adoption

provisions of the Small Business Job Protection

Act of 1996 to various State agencies in its

region.'^s OCR planned to: (a) provide States

with the MEPA guidance memorandum and
offer subsequent technical assistance, (b)

coordinate with ACF to conduct a presentation

with State agency staff, (c) conduct a technical

assistance meeting with State officials, (d)

determine the particular changes that are

required in State policies, procedures, and
statutes, and (e) estabUsh a training schedvde

with State agency staff. ''^6

Nonetheless, several State agencies indi-

cated that they had not received technical assis-

tance or training from OCR. For example, the

administrator of the Health Division of the Ne-

vada Department of Human Resources stated

that her agency had not received technical assis-

tance or guidance from OCR and further noted

that "HHS rehes on the state's assurances and
the state's monitoring of block grant and con-

tractor comphance [to ensure subrecipients'

comphance with civil rights statutes] .'"'^t

Future of OCR's Technical Assistance,

Outreach, and Education Program
OCR has yet to recognize that although im-

plementing the fundamental civil rights comph-

ance tools of education, outreach, training, and

722 Ibid.

723 OPO interview, pp. 4S-44 (statement of Mackey)

724 Ibid., p. 44 (statement of Mackey).

725 OCR Region I, FY 1998 AOP.

726 Ibid.

727 Yvonne Salva, administrator. Health Division, Depart-

ment of Human Resources, State of Nevada, letter to Fre-

derick D. Isler, assistant stafT director for Civil Rights

Evaluation, USCCR, Feb. 17, 1999 (re: information for

health care report), enclosure, p. 6.
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technical assistance may seem prohibitively

costly for an already underfunded civil rights

enforcement program, the benefits of these ac-

tivities may easily outweigh the costs. For in-

stance, by providing increased funding for com-

munity outreach and education, HHS could in-

crease the number of vahd title VI complaints,

while reducing the number of faulty complaints.

More importantly, by involving the affected

communities in the enforcement of their own
rights, HHS could simultaneously empower
large nximbers of people, while improving its

own effectiveness.

Other Federal civil rights enforcement agen-

cies have reUed far more on "high-tech" and
other resovirces to develop sophisticated methods
of disseminating such information to the pubhc.

For example, the Commission found that in edu-

cating the pubhc about comphance with the

Americans with Disabilities Act (ADA), both the

U.S. Department of Justice and the U.S. Equal

Employment Opportunity Commission utihzed

various "high-tech" and other vehicles to dis-

seminate information about the law.'^s In addi-

tion to a telephone hotline and the Internet, the

Commission found that the Department of Jus-

tice's Disabihty Rights Section uses such means
as contacting Ubraries and disabihty advocacy

groups, issuing pubUc service announcements,

and providing technical assistance to private and
pubhc officials to disseminate information.'^^a

OCR has not used such tools.

Many of the regional managers who were

interviewed thought that their offices were not

"high tech" in their operations and abihties to

gather, create, or disseminate information.''^^

Nonetheless, OCR must make better use of

available technologies to upgrade its capabihties

for disseminating technical assistance informa-

^28 See USCCR, Helping State and Local Governments Com-
ply with the ADA- An Assessment of How the United States

Department of Justice Is Enforcing Title U, Subpart A, of the

Americans with Disabilities Act, September 1998, pp. 116-31

(hereafter cited as USCCR, An Assessment of DOJ's En-

forcement of the ADA); USCCR, Helping Employers Comply
with the ADA- An Assessment of How the United States

Equal Employment Opportunity Commission Is Enforcing

Title I of the Americans with Disabilities Act, September

1998, pp. 220-41.

729 USCCR, An Assessment of DOJ's Enforcement of the

ADA, pp. 123-24.

730 See Carter interview, p. 7; Halverson interview, p. 8. See

also chap. 3.

tion. Currently, electronic availabiHty of OCR's
docvunents and materials appears hmited to its

Web site on the Internet. OCR has not provided

key information, such as its title VI and HiU-

Burton fact sheets and other technical assistance

materials it has developed, to electronic research

systems and databases available to pubhc and
university hbraries, nursing homes, hospitals,

and other research and community resources.

One example of the kind of "high-tech" vehicle

that OCR might use is MEDLINEpZus, a medical

resource for the pubhc that includes

MEDLINE—^the world's largest medical data-

base of peer-reviewed information.'^^i MEDLINE
was launched by NIH's National Library of

Medicine. It has created Internet Unks with self-

help groups, consimier organizations, clearing-

houses and hbraries, health-related organiza-

tions, and clinical trials to disseminate informa-

tion and increase pubhc awareness of medical

information.'32 ^s part of a pilot project, the Na-
tional Library of Medicine also plans to work
with pubhc hbraries nationwide to increase pub-

hc awareness of and access to health informa-

tion.''33

Another gauge of the inadequacy of OCR's ef-

forts in this area is a comparison with the efforts

of its counterpart civil rights enforcement offices

and with outside agencies. To explain, in addi-

tion to the Civil Rights Review Team's recom-

mendations for external outreach, OCR has re-

ceived suggestions for improving its outreach

efforts from at least one other departmental re-

port. In 1992 HHS' Office of the Inspector Gen-

eral (01G) recommended that one of the efforts

OCR should use to strengthen Hill-Burton en-

forcement efforts is to determine whether tech-

nical assistance guides and methods developed

in individual regions covdd be shared nation-

ally.''34 Specifically, the OIG report stated that

OCR "should explore methods that would enable

731 The National Library of Medicine is the world's largest

medical library that provides timely and critical medical

health information. HHS, National Institutes of Health,

National Library of Medicine, NIH news release, Oct. 22,

1998, p. 1 (hereafter cited as NIH news release).

732 NIH news release, p. 1.

733 Ibid.

734 See HHS/OIG, Oversight of the Hill-Burton Program, pp. ii.
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them to share the expertise developed in one

regional office with other regional office staff."'^35

At least two regions have used databases to

distribute their information to the general pub-

He. With support from the Health Care Financ-

ing Administration, Region II posted informa-

tion, including abstracts, resource material, and
biographical descriptions of presenters at a con-

ference on the Diversity Rx Web site. ''36 Another

region has developed a database for some of its

contractors. Thus, it is highly feasible that other

regional offices, and OCR headquarters in par-

ticvdar, coiild develop its own and use various

databases that can include all of the statutes it

enforces, as weU as general civil rights in health

care information. This information could be

channeled through organizations, pubhc and
private facihties such as hospitals and hbraries,

and universities. If OCR were to make technical

assistance information on its civil rights en-

forcement activities available via computer da-

tabases, they could become very effective vehi-

cles for dissemination, reaching a broad range of

stakeholders such as recipients, beneficiaries,

and government officials, as well as the general

pubhc.

Some regions have devised unique technical

assistance programs. For example, in 1996 Re-

gion V began to sponsor civil rights seminars

through a commvinity college to health care pro-

fessionals. The seminars covered all of the juris-

dictions with case examples.^3? gy py 1998, the

project expanded to fovir sites. In FY 1996, the

same regional office developed a videotape on

MEPA that was produced in conjunction with

the Illinois Department of Children and Family

Services and a local \iniversity. The videotape

was used by the Illinois department to train

caseworkers and staff who work in private adop-

tion agencies. The project was implemented

^35 Ibid., p. 9. One of the findings in the report was that in-

dividual staff members and regions developed their own
techniques to facUitate Hill-Burton compliance reviews and

complaint investigations. In Philadelphia, OIG found a sys-

tem to coordinate complaints received by HCFA and OCR.
In the San Francisco regional office, OIG found a regional

training manual. However, these guides and methodologies

were not shared with other regional offices and, in most

cases, confined to the region that developed them. Ibid., p. 7.

^36 OCR Region II, Response to Information Request, index

of attached documents, # 7, National Conference on QuaUty

Health Care for Culturally Diverse Populations.

^37 OCR Region V, Response to Information Request, p. 7.

without the use of OCR travel funds.'^^s Another
regional office has a video that it uses to provide

information on LEP issues. '^^g Other regional

staff have made appearances on radio and tele-

vision programs. "^^o Several regions have pro-

vided the standard fact sheets in numerous lan-

guages.'*! Although a few regions have imple-

mented innovated techniques to providing tech-

nical assistance, outreach, and education, there

have been few new methods employed by the

regions.

Efforts to strengthen OCR's technical assis-

tance and outreach and education program
might include a stronger component for ad-

dressing racial or ethnic prejudice among medi-

cal professionals. There is evidence that this

may be a problem OCR needs to confront. It may
also be a problem whose solution is particularly

well-suited to outreach and education efforts.

For example, a recently pubhshed article re-

ported research findings that showed doctors are

far less likely to recommend rigorous and more
sophisticated cardiac tests for black people and
women than for white men with identical com-

plaints of chest pains.'''*2 The widely pubHcized

article described a study in which researchers

found that doctors prescribed the cardiac cathe-

terization only 60 percent as often for black

males and women and 40 percent as often for

black women as compared to white men.'^^^ The
authors of the study could not draw any infer-

ences of overt racism or sex bias fi:om their

findings.'''*^ However, they suggested instead

that the problem may be the result of

"subconscious perceptions rather deUberate ac-

tions."745

Outreach and education may be particularly

well-sviited to address this problem because it

may derive at least in part from a lack of aware-

ness and understanding of minority health con-

738 Ibid.

739 OCR Region VII EOS interview, p. 7.

''•o Ibid.; OCR Region IX EOS interview, p. 6; Chang inter-

view, p. 9.

741 OCR Region VI EOS interview, p. 3; OCR Region DC EOS
interview, p. 6.

742 See Kevin A. Shulman and others, "The Effect of Race

and Sex on Physicians' Recommendations," pp. 618-26.

743 Ibid., pp. 618-19.

T44 Goldstein, "GU Study Finds Disparity in Heart Care," pp.

A-1, A-13.

'45 Ibid., p. A-13.
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cerns among medical students. In order to ad-

dress this problem, a professor of ethnic studies

at the University of California has suggested

"[c]ovirses need to be estabUshed in medical

schools to make doctors multi-cvdtvirally hterate.

To graduate from Berkeley, you must under-

stand the diversity of America and how health

varies within minorities.'"'^^

Along these lines, one means for OCR to focus

more closely on addressing discrimination by

medical practitioners and other professionals

may be targeting the 130 medical schools in the

U.S. for outreach and education and encouraging

the promotion of race and gender awareness
programs. Today, fewer than 15 medical schools

in the United States have any type of race or

gender awareness program.''^'' Yet if OCR could

make it a goal to ensure that all medical schools

have such a program, it may be able to have a
strong influence on the way doctors relate to and
view their patients.

'•6 Jay Greene, "Medical educators must increase diversity

in medicine by recruiting strong minority students, 'Mmcri-

can Medical News, vol. 41, no. 46 (Dec. 14, 1998).

747 Goldstein,

p. A-13.

"GU Study Finds Disparity in Heart Care,"
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Chapter 5

The Role of HHS Operating Divisions in Supporting
Civil Rights Enforcement Efforts

"[NJone of the operating divisions requires appli-

cants to submit sufficient information in their

applications to determine their title VI compli-

ance status, and none conducts title VIpreaward
reviews of their applicants. "^

"[SJpecific procedures delineating the relative

responsibilities of OCR and the operating divi-

sions will be necessary to ensure effective title VI
enforcement throughout HHS. "^

The Department of Health and Hviman Serv-

ices (HHS) encompasses a number of smaller

agencies, known as operating divisions

(OPDIVS). Because they are the primary source

of Federal health care funding, these agencies

can play a vital role in supporting OCR's efforts

to ensure civil rights comphance. These agencies

were formerly part of the U.S. PubUc Health

Service and were designated as OPDIVS re-

porting directly to the HHS Secretary under a

1995 Reorganization Plan.3 Some OPDIVS have

missions that are more obviously related to civil

rights than others:

• The National Institutes of Health (NIH) con-

ducts medical and scientific research that

helps extend health and reduce bvurdens re-

sulting from disease and disabOity.'*

1 U.S. Commission on Civil Rights (USCCR), Federal Title

VI Enforcement to Ensure Nondiscrimination in Federally

Assisted Programs, June 1996, p. 221 (hereafter cited as

USCCR, Federal Title VI Enforcement) (citations omitted).

2 Ibid., pp. 221-22.

3 60 Fed. Reg. 56,605 (1995).

'' U.S. Department of Health and Human Services (HHS),

National Institutes of Health, Organization Handbook,
Manual 1123, June 1998, p. 13. See Ruth L. Kirschstein,

M.D., deputy director. National Institutes of Health, HHS,
letter to Frederick D. Isler, assistant staff director. Office of

Civil Rights Evaluation, USCCR, Jan. 22, 1999 (re: request

for information), tab 1 (hereafter cited as NIH, Response to

Information Request).

The Centers for Disease Control and Preven-

tion (CDC) promotes the health and quahty of

life by preventing and controlhng disease,

injviry, and disabiHty.^

The Food and Drug Administration (FDA)
promotes pubhc health by reviewing clinical

research and taking appropriate action on
marketing regulated products; and ensures

that foods are safe, wholesome^ and sanitary

and that drugs and medical devises are safe

and effective.^

The Substance Abuse and Mental Health

Services Administration (SAMHSA) promotes
the prevention and treatment of addictive

and mental disorders generally, but also

among minorities who disproportionately suf-

fer the effects of substance abuse and mental
niness.'

The Health Care Financing Administration

(HCFA) administers medicare and medicaid,

programs that provide health insurance to

over 74 miUion Americans,^ large portions of

5 HHS, Centers for Disease Control and Prevention, Fact

Book, FY 1998, p. 2 (hereafter cited as CDC, Fact Book). See

Candice Nowicki-Lehnherr, deputy director. Executive Sec-

retariat, Centers for Disease Control and Prevention, HHS,
letter to Eileen Rudert, Office of Civil Rights Evaluation,

USCCR, no date (sent Federal Express, Mar. 24, 1999) (re:

request for information), tab B (hereafter cited as CDC, Re-

sponse to Information Request).

6 HHS, Food and Drug Administration, "[Staff Manual]
Guide—1110.1, Organization and Delegations," "Mission," p.

1. See Rosamelia T. Lecea, director. Office of Equal Em-
ployment and Civil Rights, Food and Drug Administration,

HHS, letter to Frederick D. Isler, assistant staff director,

Office of Civil Rights Evaluation, USCCR, Feb. 17, 1999 (re:

request for information), tab 3 (hereafter cited as FDA, Re-

sponse to Information Request).

^ HHS, Substance Abuse and Mental Health Services Ad-

ministration, "Mission Statement," and "Office of the Ad-

ministrator, Office of Minority Health," accessed at

<http://www.samhsa.gov/organ/index.htm>, pp. 1, 3.

8 HHS, Health Care Financing Administration, "Welcome to

HCFA," accessed at <http://www.hcfa.gov>, p. 1.
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whom are African American or members of

other minority groups.^

• The Health Resources and Services Admini-
stration (HRSA) promotes quahty health care

to underserved, vulnerable and special-need

populations including racial/ethnic minori-

ties, lo

• The Agency for Health Care Policy and Re-

search (AHCPR) supports research designed

to improve the quahty of health care, reduce

its cost, and broaden access to essential serv-

ices generally.il

• The Administration for Children and Fami-
lies (ACF) operates programs that promote

the economic and social well-being of families,

children, individuals, and communities in-

cluding, for example, low-income assistance

programs, foster care, and adoption pro-

grams. 12

• The Agency for Toxic Substances and Disease

Registry (ATSDR) aims to prevent exposvtre

and adverse human health effects of exposure

to hazardous substances from waste sites,

unplanned releases, and other environmental

sources of pollution. ^^

• The Indian Health Service (IHS) tries to as-

sure that comprehensive, culturally accept-

able personal and pubUc health services are

available and accessible to American Indian

and Alaska Native people. ^^

• The Administration on Aging (AoA) helps the

Nation prepare for the unprecedented growth

of its older population in upcoming years and
works with States, senior centers, and local

9 HHS, Health Care Financing Administration, "1997 HCFA
Statistics," tables 3 and 13.

1° HHS, Health Resources and Services Administration,

"Office of the Administrator," accessed at <http://www. hrsa.

dhhs.gov/oa.html>, p. 1 (hereafter cited as HRSA Web site).

11 HHS, Agency for Health Care Policy and Research

"AHCPR Overview," accessed at <http://www.ahcpr.gov/

about/overview.htm>, p. 1.

•2 HHS, Administration for Children and Families, "ACF
Press Room," accessed at <http:// www.acf.dhhs.gov/pro

grams/opa/facts/major.htm>, Feb. 25, 1999.

13 HHS, Agency for Toxic Substances and Disease Registry,

"About ATSDR," accessed at <http://www.atsdr.cdc.gov

/atsdrhome.html#Al>.

•'' HHS, Indian Health Service, Mission Statement. See Mi-

chael H. Trujillo, M.D., M.P.H., M.S., assistant surgeon

general, director, Indian Health Services, HHS, letter to

Frederick D. Isler, assistant staff director, Office of Civil

Rights Evaluation, USCCR, Apr. 29, 1999, tab 3 O^ereafter

cited as IHS, Response to Information Request).

service providers to assist older persons in

remaining independent in their homes and
communities. 15

The 1998 Catalog of Federal Domestic Assistance

Usted nearly 1,000 programs that the HHS
OPDIVS administered.!^ These programs pro-

vide a variety of health-related activities and
services. Some of the programs that HHS assists

financially are best characterized by the types of

activities they fund, for example, research

grants, training grants, and service grants. i''

Others may be more distinctive in how they are

administered, for example, block grants and co-

operative agreements. 18 HHS also funds entities

through health insurance reimbursement ar-

rangements, such as medicare or medicaid, i^ The
kinds of recipients also vary. The recipients of

HHS financial assistance represent a broad

range of entities and individuals, including State

and local governments; Indian tribes and or-

ganizations; pubUc and private for-profit and
not-for-profit institutions; and students in the

health professions, faculty, and health care prac-

titioners.2o Some recipients receive HHS funding

through a nvunber of different sovirces.^i

The Secretary's delegation of authority makes
clear that the HHS Office for Civil Rights (OCR),

not the OPDIVS, has sole responsibihty for ex-

tramural civil rights enforcement, including

processing and investigating complaints of dis-

crimination, as well as conducting compliance

•5 HHS, Administration on Aging, "U.S. Administration on
Aging: Accomplishments 1993-1996," accessed at

<http://www.aoa.dhhs.gov/aoa/pages/accomp96.htmI>.

1^ See Executive Office of the President, Office of Manage-
ment and Budget, 1998 Catalog of Federal Domestic Assis-

tance (Washington, DC: General Services Administration,

1998), Applicant Index, HHS, pp. AEl-21-28 (hereafter

cited as 1998 CFDA).

" Ibid., pp. 965, 1053, 1079, 1324.

isibid., pp. 961, 1167.

19 Ibid., pp. 1203-05.

20 Ibid., pp. 1033, 1053, 1073.

21 Caroline Chang, regional manager, Region I, Office for Civil

Rights (OCR), HHS, telephone interview, Feb. 17, 1999, p. 2;

Arnold Loperena, Patricia Holub, and Victor Hidalgo, equal

opportunity specialists. Region II, OCR, HHS, telephone in-

terview, Feb. 3, 1999, p. 5; Andrea Ohver, Jean Lovato, and
Doris Genko, equal opportunity specialists, Region VIII, OCR,
HHS, telephone interview, Feb. 9, 1999, p. 9.
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Table 5.1

Operating Divisions' Offices Concerned with Civil Rights

Name of civil rights office or staff

Exclusively extramural civil rights:

"Civil Rights"

Operating divisions with:

Office Staff

none

Equal opportunity and civil rights combined:
"Equal Opportunity and Civil Rights"

"Equal Employment Opportunity and Civil Rights"

"Equal Employment and Civil Rights"

Equal opportunity only:

"Equal Opportunity"

"Equal Employment Opportunity"

None

hcfa; hrsa^
SAMSHA'

FDA^

CDC^

AoA.2 ASTDR2

IHS.^ACF^

AHCPR2

Sources:
^ 1998 or 1999 organizational charts submitted in response to Dec. 2, 1998, document request.

^ Federal Yellow Book (Washington, DC: Leadership Directories, Inc., 1999).

reviews of recipients of Federal assistance.22

However, because of the many grant, contract,

and assistance programs the OPDIVS adminis-

ter, these agencies can influence the effective-

ness of OCR's civil rights enforcement efforts. In

particular, the OPDIVS can affect civil rights

enforcement by referring complaints to OCR,
ensuring that HHS funding recipients are in

comphance with civil rights laws before approval

of grants and contracts, and making poUcy and
program decisions, such as how funds will be

distributed and what kind of data collection wiU
be required of recipients.

The way in which OCR and the OPDIVS de-

lineate their authority and roles is critical to

how well the OPDIVS can support OCR's efforts

to implement and enforce civil rights laws. The
organizational structure, resources, and staff of

the OPDIVS, the familiarity of OPDIV personnel

with civil rights requirements of funding recipi-

ents, and the xmderstanding among the OPDIVS

22 47 Fed. Reg. 20,032-35 (1982). For purposes of this dis-

cussion, the term "extramural civil rights" refers only to

enforcement of title VI, title IX, HUl-Burton, and the nondis-

crimination provisions in block grant statutes. The term

"internal civil rights" refers to such activities as reviewing

affirmative action plans, personnel policies, recruitment

procedures, and staffing activities; and handling and re-

solving internal employment complaints (i.e., processing

title VII claims of employment discrimination by OPDIV
employees).

of HHS civil rights regulations and guidance are

crucial to complementing OCR's civil rights en-

forcement efforts.

The OPDIVS' headquarters and regional

structure affects the quaUty of any extramural

civil rights activities HHS and OCR may call on
them to perform. These structvures also affect the

interaction between each OPDIV and OCR by
helping to determine the extent, if any, to which
a particular OPDIV can assist OCR in carrying

out its civil rights enforcement efforts.

Because the Secretary has delegated sole

authority for civil rights enforcement to OCR,
none of the OPDIVS has an office devoted exclu-

sively to extramural civil rights matters, such as

enforcement of title VE, title IX, the HiU-Burton

Act, and the nondiscrimination provisions con-

tained in block grant statutes created with the

Omnibus Budget ReconcOiation Act of 1981.23

23 OCR is responsible for enforcing title VI of the Civil

Rights Act of 1964, Pub. L. No. 88-352, title VI, 78 Stat. 252

(codified as amended at 42 U.S.C. §§ 2000d-2000d-7 (1994));

title IX of the Education Amendments of 1972, Pub. L. No.

92-318, title IX, 86 Stat. 373 (codified as amended at 20

U.S.C. §§ 1681-1688 (1994)); the Hill-Burton Act, Pub. L.

No. 79-725, 60 Stat. 1040 (1946) (codified as amended at 42

U.S.C. §§ 291-291-0 (1994)) (enacting title VI of the PubHc
Health Service Act); Pub. L. No. 93-641, 88 Stat. 2225

(1974) (codified at 42 U.S.C. §§ 300q-300t (1994)) (enacting

title XVI of the Public Health Service Act); and nondiscrimi-

nation provisions of block grant statutes. Pub. L. No. 97-35,

sec. 901, §§ 1908, 1918, sec. 2192(a), § 708, § 2606, § 677, 95
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Rather, the OPDIVS have functions concerning

equal employment opportunity of their internal

work forces. 24 The lack of a designated office to

focus extramviral civil rights responsibihties ap-

pears to have resiilted in scattered and some-

times disorganized efforts to address civil rights

matters.

Several OPDIVS do not appear even to have

staff designated to address internal civil rights

matters, such as equal employment within the

agency. For example, according to the Federal

Yellow Book,^^ neither the Administration on
Aging nor the Agency for Toxic Substances and
Disease Registry has any internal equal em-
ployment opportunity office or staff person mer-

iting mention.26 Two OPDIVS, CDC and NIH,
have offices that appear from their titles to ad-

dress only internal equal employment opportu-

nity matters.2'^ The Agency for Health Care Pol-

Stat. 357, 542, 551, 825, 900, 516 (codified as amended at 42

U.S.C. §§ 300x-7(a)(lH2); 300w-7(a)(lH2); 708 (a)(lH2);

8625(a); 9906(a) (1994 & Supp. II 1996)).

24 See table 5.1 (showing the names of OPDIV offices or stafif

(when there is not an office) concerned with civil rights mat-

ters). OCR staff confirmed the lack of OPDIV offices devoted

exclusively to extramural civil rights. See Kathleen O'Brien,

specied assistant to the director, and Patricia Mackey, deputy

director, VaUta Shepperd, deputy director. Program Develop-

ment and Training Division; Ronald Copeland, associate dep-

uty director; Johnny Nelson, deputy director. Voluntary Com-
pliance and Outreach Division; Toni Baker, director. Investi-

gations Division; Office of Program Operations, OCR, HHS,
interview in Washington, DC, Nov. 13 and 18, 1998, pp. 13-14

(statement of Nelson) (hereafter cited as OPO interview);

Marcella Haynes, director, PoUcy and Special Projects Staff,

and Kathleen O'Brien, special assistant, OCR, HHS, interview

in Washington, DC, Nov. 16, 1998, p. 34 (statement of Haynes)

(hereafter cited as PSPS interview).

25 For items in the chart referring to the Federal Yellow

Book, the (Commission did not receive detailed organiza-

tional charts.

2G Federal Yellow Book (Washington, DC: Leadership Direc-

tories, Inc., 1999), cover and pp. 11-252, 11-256-57

(hereafter cited as Federal Yellow Book).

27 The CDC has an Office of Equal Employment Opportu-

nity, the mission of which is to "promote diversity and equal

employment opportunity through . . . training, prompt proc-

essing of complaints, effective special emphasis initiatives,

afSrmative employment, and alternative dispute resolution.

. .
." CDC, Fact Book, p. 95.

NIH's Office of Equal Opportunity may have some extramu-

ral activities among internal equal opportunity functions.

For example, it "reviews efforts and makes recommenda-
tions to implement the NIH civil rights program as it relates

to research contractors and grantees..."; "maintains liaison

with NIH components that administer programs to increase

the participation of minorities in biomedical research"; and

icy and Research has only an assistant adminis-

trator for equal employment opportunity, not an
office.28 FinaUy, HCFA, HRSA, FDA, and
SAMHSA have offices combining equal employ-

ment opportunity with broader civil rights func-

tions, while the Indian Health Service and the

Administration for Children and Famihes each

have a "staff," rather than an office, combining

these functions.29

In trying to respond to the Commission's re-

quest for information and documents concerning

extramural civil rights activities, two of the

OPDIVS stated that assembhng a response was
difficult because they did not have an office of

civil rights and information had to be collected

from various offices throughout the agency.^o

"performs studies and analyses necessary to support the

equal employment opportunity and civil rights functions"

(emphasis added). "NIH Organization and Functions, Office

of the Director (HNA), Office of Equal Opportunity

(HNAD)." See NIH, Response to Information Request, tab 2.

The NIH's Office of Equal Opportunity's Uaison activities

include both internal and external activities. Ruth L.

Kirschstein, deputy director. Public Health Service, Na-
tional Institutes of Health, HHS, letter to Frederick D. Isler,

assistant staff director for Civil Rights Evaluation, USCCR,
July 2, 1999 (re: health care report), attachment, p. 4
(hereafter cited as Kirschstein letter).

28 See table 5.1. AHCPR's assistant administrator for Equal
Opportunity is located in the Office of the Administrator.

Federal Yellow Book, p. 11-247. No office was designated in

the organizational chart AHCPR submitted to the Commis-
sion. See John M. Eisenberg, M.D., administrator. Agency
for Health Care Policy and Research, HHS, letter to Fre-

derick D. Isler, assistant staff director. Office of Civil Rights

Evaluation, USCCR, Jan. 25, 1999 (re: request for informa-

tion), tab B (hereafter cited as AHCPR, Response to Infor-

mation Request).

29 See table 5.1. Note that IHS has an "Equal Employment
Opportunity and Civil Rights Staff' headed by a director.

See HHS, PubUc Health Service, Indian Health Service,

Organizational Chart, Mar. 12, 1999. See IHS, Response to

Information Request, tab 1. According to the Yellow Book, it

is an "Equal Employment Opportunity Staff." Federal Yellow

Book, p. 11-275.

30 Thena Durham, director of the Executive Secretariat,

Centers for Disease (Hontrol and Prevention, HHS, telephone

conversation with Eileen Rudert, Office of Civil Rights

Evaluation, USCCR, Mar. 5, 1999; Candice Nowicki, deputy

director. Executive Secretariat, Centers for Disease Control

and Prevention, HHS, telephone conversation with Eileen

Rudert, Office of Civil Rights Evaluation, USCCR, Mar. 22,

1999; Cecilia Heftel, EEO director, Indian Health Service,

HHS, telephone conversation with Eileen Rudert, Office of

Civil Rights Evaluation, USCCR, Mar. 1, 1999 (hereafter

cited as Heftel, Mar. 1, 1999, conversation). The Commis-
sion's requests for information and documents were dated

Dec. 2, 1998, and the Commission finally received responses

firom CDC and IHS on Mar. 25, and Apr. 29, 1999, respec-
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Among the fovir offices that do have broader civil

rights functions, internal equal opportunity

functions dominated the workload. Few extra-

mviral civil rights functions were specified in the

office functions, and few staff were assigned to

carry out these functions.

Civil Rights Offices within OPDIVS
Substance Abuse and Mental Health

Services Administration

The Substance Abuse and Mental Health

Services Administration (SAMHSA)'s Office of

Equal Employment Opportunity and Civil

Rights (EEOCR) performs the typical equal op-

portunity functions. It processes complaints of

employment discrimination, develops the

agency's special emphasis and affirmative em-
ployment programs, and plans and develops in-

ternal civil rights compUance pohcy.^i It serves

as the "internal advocate" for civil rights and
related principles; and assesses the agency's

compHance with apphcable civil rights statutes,

executive orders, regulations, poHcies, and pro-

grams.32

According to SAMHSA, the agency's EEO of-

fice had always performed some civil rights ac-

tivities on an informal level since the agency was
estabUshed in October 1992.33 To expand and
elevate the significance of these activities, for-

mal civil rights responsibihties were added to

the office in September 199834 and the office now

tively. See CDC, Response to Information Request; IHS,

Response to Information Request.

31 HHS, Substance Abuse and Mental Health Services Ad-

ministration, Mission and Functional Statements, October

1998, p. 9, "Office of the Administrator, Office of Equal Em-
ployment Opportunity and Civil Rights" (hereafter cited as

SAMHSA, Mission and Functional Statements). See Nelba

Chavez, administrator, Substance Abuse and Mental Health

Services Administration, HHS, letter to Frederick D. Isler,

assistant staff director, Office of Civil Rights Evaluation,

USCCR, Jan. 13, 1999 (re: request for information), tab 3

(hereafter cited as SAMHSA, Response to Information Re-

quest).

32 SAMHSA, Mission and Functional Statements, p. 9.

33 Nelba Chavez, administrator. Substance Abuse and Men-
tal Health Services Administration, letter to Frederick D.

Isler, assistant staff director. Office of Civil Rights Evalua-

tion, USCCR, July 8, 1999, p. 3 (hereafter cited as Chavez
letter).

3" Ibid.

addresses extramural civil rights functions.35

OCR staff met with SAMHSA staff to familiarize

them with civil rights matters apart from equal

opportunity issues and anticipated that because

of the newly created office, SAMHSA would no
longer handle its civil rights matters as day-to-

day actions or special assignments. 36 As of June
1999, there was no formal memorandum of un-

derstanding (MOU) or other agreement between
OCR and SAMHSA defining exactly what ex-

tramural civil rights activities SAMHSA's
EEOCR office wUl perform or who will provide

necessary training to SAMHSA staff to carry out

these functions. 3"^ However, according to

SAMHSA, the directors of OCR and EEOCR
were scheduled to meet so that a program deci-

sion coxild be made regarding SAMHSA's role in

civil rights implementation, as SAMHSA ex-

pected to play a role in the administration of this

program.38

Food and Drug Administration

The Food and Drug Administration (FDA)'s

Office of Equal Employment and Civil Rights'

(OEECR) does not appear to have extramural

civil rights responsibihties. The office has two
branches: the Affirmative Action and Com-
plaints branch and the Special Emphasis and
Initiatives branch. The Affirmative Action and
Complaints branch focuses on internal civil

rights matters, such as reviewing affirmative

action plans, personnel poUcies, recruitment

procedures, and staffing activities; and handhng
and resolving internal employment complaints.39

The Special Emphasis and Initiatives branch has

many functions concerning internal employ-

35 This office was included only in SAMHSA's 1998 organiza-

tion chart. See SAMHSA, Response to Information Request,

tab 1, organizational charts; OPO interview, pp. 13-14

(statement of Nelson).

36 OPO interview, pp. 13-14 (statement of Nelson).

37 Despite the lack of an MOU with OCR, SAMHSA's
EEOCR has actively sought a greater role in the area of civil

rights enforcement. According to SAMHSA, the EEOCR's
director initiated a meeting with the acting OCR director in

October 1998 for the purpose of communicating the office's

interest in such a role. See Chavez letter, p. 4.

38 See ibid.

39 HHS, Food and Drug Administration, "[Staff Manual]
Guide—1111.1, Organization and Delegations," transmittal

no. 98-03 (Nov. 12, 1998), pp. 2-4 (hereafter cited as FDA
Organization). See FDA, Response to Information Request,

tab 3.
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ment. In addition, it advises FDA components

regarding nondiscriminatory procurement and
material management; establishes relationships

with minority-oriented professional organiza-

tions and health-related higher education insti-

tutions; and participates in the Historically

Black Colleges and Universities (HBCU) Initia-

tive.'^o But, although the HBCU initiative is

clearly extramural, neither of the branch offices

has responsibilities that mention grantees or

other funding recipients. In most functions, the

vague language of "civil rights activities" or

"matters" has merely been added to equal em-
ployment opportunity (EEO) responsibihties.'**

FDA OEECR staff emphasized that the office

focused on internal equal employment opportu-

nity matters rather than extramural civil

rights.^2 Although staff viewed every civil rights

issue within FDA as under the office's purview,

no extramxu-al civil rights enforcement role had
been delegated to the office. In 1999 the office

had 18 staff, but less than 1 full-time employee

was devoted to extramural civil rights matters. ^^

Health Resources and Services Administration

The functions of the Health Resovirces and
Services Administration (HRSA)'s Office of

Equal Opportunity and Civil Rights (OEOCR)
include not only internal employment matters

(e.g., administering affirmative action programs,

managing the civil service complaints system)

but also developing and directing implementa-

tion of title VI of the Civil Rights Act as it ap-

pUes to recipients of HRSA funds.^'' In keeping

with this function, the OEOCR staff conducts

site visits throughout the year to monitor civil

rights compHance in federally conducted pro-

grams or assisted organizations."*^ However, ap-

"> FDA Organization, pp. 2-4.

« Ibid.

•2 Rosamelia T. Lecea, director, and Rosa Morales, deputy

director, Office of Equal Employment and Civil Rights, Food

and Drug Administration, HHS, telephone interview. Mar. 8,

1999, p. 2 (hereafter cited as Lecea and Morales interview).

*^ Lecea and Morales Interview, p. 2.

'''> HRSA Web site, "Organization [and functions]," Office of

Equal Opportunity and Civil Rights, p. 2.

"5 Claude Earl Fox, M.D., M.P.H., administrator. Health

Resources and Services Administration, HHS, letter to Fre-

derick D. Isler, assistant staff director, Office of Civil Rights

Evaluation, USCCR, Jan. 29, 1999 (re: request for informa-

parently there are few resources devoted to

HRSA's extramural civil rights activities. In

1999 HRSA's OEOCR had a staff of 14, including

5 EEO officers and a civil rights officer. ''^ Only
one of these employees was engaged in extramu-

ral civil rights activities. The civil rights officer

conducted all the site visits, attempting to

schedule two per month.'*''

Health Care Financing Administration

The OPDIV with the most interaction with

OCR is the Health Care Financing Administra-

tion (HCFA), and OCR has delegated more
authority for civil rights enforcement activities

to HCFA than any other OPDIV. OCR entered

into a formal MOU with HCFA in 1979.48 How-
ever, the extent to which HCFA performs extra-

mural civil rights functions remains unclear. On
the surface, the functions and activities of

HCFA's Office of Equal Opportunity and Civil

Rights (OEOCR) appear to revolve around equal

opportunity and internal civil rights activities

rather than extramural civil rights issues with

respect to HCFA federally assisted programs or

recipients. OEOCR functions include:

• Providing leadership and advice on issues

related to diversity and civil rights.

• Developing, implementing, and managing
affirmative employment programs.

• Developing EEO and civil rights comphance
pohcy.

• Identifying poHcy and operational issues and
proposing solutions for resolving such issues

within the agency.

• Receiving and evaluating complaints for pro-

cedural sufficiency, and resolving such com-

plaints.

• Promoting the representation of women and
minority groups through outreach activities.

tion), attachment to cover letter, p.l (hereafter cited as

HRSA, Response to Information Request).

•G Ibid.

47 Ibid.

*^ HCFA was the only OPDIV that submitted a memorandum
of understanding with OCR by which certain civil rights func-

tions are delegated. HHS, Health Care Financing Administra-

tion, "Memorandum of Understanding Between OCR and
HCFA, 1979" (hereafter cited as HCFA, MOU). See HCFA
Response to Information Request, "Response to question #5."
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• Resolving informal discrimination complaints

by means of EEO counseling and/or alterna-

tive dispute resolution (ADR).

• Developing reports on the diversity of the

agency work force and fairness in employ-

ment actions.

• Acting as an advocate for civil rights and re-

lated principles, including internally provid-

ing training, seminars, and technical assis-

tance.^^

These functions appear to relate to HCFA's own
employment and hiring practices. None of the

OEOCR's stated functions directly indicates ex-

tramural civil rights responsibilities concerning,

for example, HCFA's funding recipients' services

to minorities and women or employment and
hiring practices with respect to minorities and
women.50 In fact, according to the OEOCR EEO
manager, the term "civil rights" was added to

the name of the office only recently, in 1997.51

OEOCR has 20 staff members, but only 4

staff members are assigned to extramural civil

rights matters. 52 Written duties and responsibili-

ties of high-level staff in the office are unclear in

the extent to which extramural civil rights ac-

tivities are included. Many of the duties and re-

sponsibihties concern only internal matters. The

^9 HHS, Health Care Financing Administration, Office of

Equal Opportunity and CivU Rights, Functional Statement,

Apr. 19, 1997, p. 1 (hereafter cited as HCFA, OEOCR Func-

tional Statement). See Ramon Suris-Fernandez, director,

Office of Equal Opportunity and CivU Rights, Health Care

Financing Administration, HHS, letter to Frederick D. Isler,

assistant staff director, Office of Civil Rights Evaluation,

USCCR, Jan. 29, 1999 (re: request for information),

"Response to question #1" (hereafter cited as HCFA, Re-

sponse to Information Request).

50 HCFA, OEOCR Functional Statement, p. 1.

51 Ramon Suris-Fernandez, director; Roderick Locklear;

EEO manager; Alexia Redd, EEO specialist; Office of Equal

Opportunity and Civil Rights; and Joe Tilghman, Regional

administrator. Region VII; Health Care Financing Admini-

stration, telephone interview, Apr. 9, 1999, p. 2 (statement

of Locklear) (hereafter cited as HCFA OEOCR interview).

52 Michael M. Hash, deputy administrator, HHS, Health

Cjire Financing Administration, letter to Frederick D. Isler,

assistant staff director. Office of Civil Rights Evaluation,

USCCR, July 16, 1999 (re: health care report), attachment,

p. 1 (hereafter cited as Hash letter); HHS, Health Care Fi-

nancing Administration, Office of Equal Opportunity and

Civil Rights, OEOCR, list of staff (hereafter cited as HCFA,
OEOCR Staff); HCFA, OEOCR interview, p. 2 (statement of

Suris-Fernandez). See HCFA, Response to Information Re-

quest, "Response to question #1."

position description for a GS—15 attorney-

advisor, for example, states that the incumbent
is the HCFA EEO officer, and as such he or she

supervises employees "involved in the effective

administration of a HCFA-wide EEO program
for Central and Regional Office employees."^^

The attorney-advisor does engage in equal

employment opportunity enforcement activities,

however, he or she "[ajdministers a comprehen-

sive complaints adjudication and analysis pro-

gram for all HCFA employees,"^'^ seemingly ex-

cluding complaints against programs funded by
the agency. But in addition to receiving com-

plaints and directing the investigation and
resolution of complaints, the attorney-advisor's

responsibihties include directing comprehensive

reviews of allegations of discrimination, "which

may be filed in writing by organizations or other

third parties," and which are "unrelated to an
individual complaint of discrimination-''^^

Thus, HCFA's OEOCR does not appear to

have the function of promoting extramural civil

rights compHance among HCFA funding recipi-

ents, but some of the staff in the office do work
that appears related to external civil rights ac-

tivities. Some of the confusion as to whether the

office performs extramural civil rights functions

may arise because the authority for involvement

in extramural civil rights issues is estabhshed

through OCR's delegation to HCFA in its MOU
rather than through legislation or regvdations

and because the office has only recently been

broadened to include extramural civil rights.

Moreover, although the delegation itself could be

sufficient as a means of authorizing HCFA to

conduct extramvtral civil rights enforcement ef-

forts, the two agencies have not worked together

to implement it or remove confusion as to the

exact nature of HCFA's role, particularly

whether or to what extent this role encompasses

extramural civil rights enforcement. It appears

53 HHS, Health Care Financing Administration, Office of the

Administrator, "Position Description, Agency Position No.

19692S, attorney-advisor, GS-905-15," p. 1 (hereafter cited

as HCFA, GS-15 Attorney PD). See HCFA, Response to

Information Request, "Response to question #3."

54 HCFA, GS-15 Attorney PD, p. 1 (emphasis added).

55 Ibid. C!omplaints against HCFA-funded programs are

referred to the appropriate HCFA component and/or

HHS/OCR. Several complaints have been sent to the U.S.

Equal Emplo5Tnent Opportunity Commission because they

had jurisdiction for the complaint allegations. Hash letter,

attachment, p. 1.
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the main problems are the clarity with which the

instrxoment delegating authority deUneates

HCFA's role and both agencies' coordination and
implementation eJEforts, particularly in clearly

fashioning their objectives in involving HCFA in

any extramural civil rights enforcement efforts

and their abihty to execute those objectives

properly.

Regional Structures

Health Care Financing Administration

Most OPDIVS do not have formal responsi-

bility for any civil rights enforcement activities.

Because HCFA appears to have some extramu-

ral civil rights responsibilities, HCFA staff have

more reason than other OPDIVS to interact with

OCR staff. Most of the interaction between

HCFA staff and OCR staff takes place at the re-

gional level. HCFA has 10 regional offices, most

of which are located in the same buildings as the

HHS regional offices, ^6 thus faciHtating interac-

tions between the two staffs. For example, sev-

eral HCFA regional staff stated that they refer

civil rights complaints to OCR, coordinate com-

pUance matters with OCR,^' and receive training

from OCR.58 HCFA regional staff also described

joint projects with OCR staff, such as attending

health fair events; providing ethnic language

and interpretive resoixrces; collaborating in the

development of forms and civil rights poUcies

and procedures; and addressing outreach is-

sues. ^9 One of HCFA's deputy regional adminis-

trators was the lead on a joint OCR/HCFA effort

to develop and implement an Asian American
Pacific Islander Hepatitis B project.^^

Two of the HCFA regions reported they had
no projects with OCR.^^ Further, the amount of

time HCFA regional staff spend on civil rights

activities is Umited. Two HCFA regional offices

were unable to estimate the amount of time

^Wederal Regional Yellow Book (Washington, DC: Leader-

ship Directories, Inc.) vol. 7, no. 1 (winter 1999), 11-223 to

11-225 and 11-240 to 11-243 (hereafter cited as Regional

Yellow Book).

57 HCFA, Response to Information Request, "Region I,"

"Region IV," "Region V," "Region Vir' responses to question 6.

58 Ibid., "Region III" response to question 6.

59 Ibid., "Region I," "Region VIII," "Region X" responses to

question 6.

8" Ibid., "Region I" response to question 6.

^1 Ibid., "Region FV" and "Region V" response to question 6.

spent on extramural civil rights activities. ^^ gix

regional offices estimated that they devote half

or less of a full-time staff position (a full-time

equivalent, or FTE) to civil rights and related

activities. 63 Two regional offices have one or

more FTEs devoted to civil rights activities.^"*

But HCFA may be the only OPDIV with regional

staff routinely engaged in extramural civil rights

activities.65

Other Operating Divisions

HCFA regional staff can interact easily with

OCR staff because their regional offices are lo-

cated in the same buildings as OCR's regional

offices in most cases. However, not all OPDIVS
have a regional office structure that provides

such ready opportunities for interaction with

OCR regional staff.ee For example, FDA and IHS
do not have the usual regional structvires and

62 Ibid., "Region V" and "Region IX" responses to question 5.

63 Ibid., "Region I," "Region III," "Region IV," "Region VII,"

"Region VIII," "Region X" responses to question 5.

64 Ibid., "Region II," which estimated 2.05 FTEs; and "Region

VI," which answered 1.0 FTE in responses to question 5.

65 No other OPDIV provided regional responses to the

Commission's request for information.

66 Table 5.2 shows the proximity of OPDIVS' regional ofBces

to OCR's regional offices. Eight of HCFA's regional offices

are located in the same buildings as OCR's regional offices.

Another is located within the same 5-digit zip code; and the

last of the 10 is in the same city as an HHS/OCR regional

office. ACF and the Office of Public Health and Science have

regional offices corresponding to those of the headquarters

HHS. Nine of them are in the same building and the 10th is

within the same zip code. The AoA has only nine regional

offices because Region III, typically located in Philadelphia,

is handled out of the New York City office in Region II. Of
the 9 AOA regional offices, 7 are in the same building as

HHS' OCR regional offices, and the other two are within the

same zip codes as the corresponding OCR offices. See Re-

gional Yellow Book, pp. 11-223 to 11-259.

HRSA does not have the usual regional structure, but has

good correspondence with OCR regional offices. HRSA has

five clusters, rather than regions, and four of the five cluster

offices are located in the same buildings as OCR regional

offices. Furthermore, each cluster has field offices in one to

three cities with a designated lead city. Of HRSA's cluster

lead offices and field offices, 9 are in the same building and
10 are in the same zip code as OCR regional offices. See

Regional Yellow Book, pp. 11-244 to 11-246.

Furthermore, four OPDIVS and the Office of Public Health

and Science would have even greater proximity with OCR
Regional Offices if OCR would move its Region VI office

firom 1200 Main Tower to 1301 Young Street, Dallas, TX.

See Regional Yellow Book, pp. 11-224, 11-226, 11-227, 11-229,

11-242, 11-245.
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Table 5.2

Proximity of HHS and Operating Division Regional Offices

Operating

division Type of office

HCFA Regional offices

ACF Regional offices

PHS Regional offices

FDA Regional offices

District offices

HRSA Cluster/Lead city

Cluster lead or

field office

AoA Regional offices

With respect to IHHS regional offices:

Number of operating divisions offices located in

Same Same
office zipcode

8 9

9 10

9 10

1

1

4 5

9 10

7 9

Same Different Total

city city number

10 10

10 10

10 10

4 2 5 or 6

5 5 21

5 5

10 10

9 9

Source: Complied from the Federal Regional Yellow Book (Washington, DC: Leadership Directories, Inc.) vol. 7, no. 1 (winter

1999) 11-23 to 11—259. Note that NIH, CDC, AHCPR, and ATSDR do not have regional offices.

lack proximity with OCR regional offices. FDA
has five regions with six regional offices. None of

the FDA regional offices is located in the same
building as an OCR office, although four are in

the same city. FDA also has 21 district offices,

none of which is located in the same building

and only 5 of which are in the same cities as

OCR regional offices.^'' IHS has a western head-

quarters and 12 area offices. Because their loca-

tions are determined by the locations of Indian

reservations and tribes, most are in the western

half of the Nation. Only one area office is even

located in the same State as any OCR regional

office.^8

The lack of proximity between certain

OPDIVS' regional offices and OCR regional of-

fices precludes casual, day-to-day encounters

between the two staffs and to some extent could

restrict interactions on more formal activities.

The issue is less critical when OPDIVS have no
civil rights enforcement responsibUities. How-
ever, certain activities, such as training and
technical assistance for FDA staff to assume
more extramural civil rights responsibihties, will

have to be formal and accompanied with inten-

sive followup efforts to overcome these barriers.

OPDIVS' Knowledge of Civil Rights
Regulations and Guidance

To demonstrate their awareness of OCR
regulations and gviidance, the Commission asked

OPDIVS to provide copies of their current regu-

lations, directives, pohcy guidelines, and proce-

dures that govern their civil rights implementa-
tion and enforcement efforts. Among the docu-

ments OPDIVS provided, or referred to, in re-

sponse to this request were the following:

• HHS regulations concerning nondiscrimina-

tion on the basis of race, color, or national

origin,69 sex,™ age,''^ and handicap.''^

• OCR guidance on the apphcation of nondis-

crimination provisions to persons with lim-

ited EngUsh proficiency.'^

• Six OCR fact sheets explaining to the general

pubUc how to file complaints of discrimina-

tion on the basis of race, color, national ori-

gin, sex, age, disability, and HIV infection,

AIDS, or related conditions.'^

6' Regional Yellow Book. pp. 11-236 to 11-240 and 11-223 to

11-226.

68 Regional Yellow Book, pp. 11-246 to 11-256.

69 45 CFR § 80.3(a) (1998); 42 CFR § 124.9, Subpart A
(1998).

™ 45 CFR §86.1 (1998).

"/d.o« 91.11 (1998).

72 Id. at § 84 (1998).

73 HHS, OCR, "OCR Guidance to Staff on Title VI Nondis-

crimination Provisions—^Limited English Proficiency (LEP),"

Jan. 29, 1998 (hereafter cited as OCR, "Guidance Memoran-
dum on Limited English Proficiency").

74 The OCR fact sheets include "Know Your Civil Rights"

which also tells beneficiaries how to file a complaint of dis-

crimination; 'Tour Rights Under Title VI of the Civil Rights
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• A July 1993 pamphlet for recipients and
beneficiaries, "Civil Rights Under PHS
Grants and Contracts," explaining nondis-

crimination requirements under civil rights

statutes in effect for grants, cooperative

agreements, and contracts; and listing

OPDIV offices with civil rights responsibili-

ties and Federal agencies with enforcement

responsibihty
.

''s

• The PHS Grants Policy Statement,'^^ or the

more recent NIH Grants Policy Statement, "^"^

explaining civil rights policies and require-

ments to grant appHcants.

• OCR's Case Resolution Manual containing

examples of civil rights complaints that

HHS/OCR has used as training material.

Based on their responses to Commission's re-

quest, each OPDIV differs in its awareness and
understanding of these documents. The numbers
of OPDIVS that demonstrated awareness of

these HHS and OCR documents pertaining to

civil rights by either referring to them or pro-

viding them to the Commission are shown in

table 5.3. Of nine OPDIVS from which the

Commission requested documents, only four

provided most of OCR's nondiscrimination

regulations,'^ three provided or referred to the

guidance on nondiscrimination with respect to

Act of 1964"; "C!ommunity Service Assurance Under the Hill-

Burton Act"; 'Tour Rights Under the Age Discrimination

Act"; 'Tour Rights as an Individual with Handicaps Under
section 504"; and 'Tour Rights as A Person with HIV Infec-

tion, Aids, or Related Ck)nditions."

's HHS, Public Health Service, "Civil Rights Under PHS
Grants and Ck)ntracts," July 1993. See NIH Response to

Information Request, tab 10, or SAMHSA, Response to In-

formation Request, tab 17.

76 HHS, PHS Grants Policy Statement, DHHS publication

no. (OASH) 94-50,000 (Rev.) Apr. 1, 1994 (hereafter cited as

PHS Grants Policy Statement).

77 HHS, National Institutes of Health, NIH Grants Policy

Statement, NIH pubUcation no. 99-8, October 1998

(hereafter cited as NIH Grants Policy Statement).

78 See HCFA, Response to Information Request, tab 13; NIH,
Response to Information Request, tab 9; FDA, Response to

Information Request, tab 9; HHS, Health Resources and
Services Administration, "HRSA Policy for Monitoring Civil

Rights Compliance of Financial Assistance and Acquisition

Programs," HRSA circular no. 92.05 (Sept. 18, 1992), p. 2

(hereafter cited as HRSA circular no. 92.05). See HRSA,
Response to Information Request, tab 2; CDC and SAMSHA
only provided or referred to nondiscrimination regulations

for title VI of the Civil Rights Act. CDC, Response to Infor-

mation Request, tab D; SAMHSA, Response to Information

Request, tab 10.

limited EngUsh proficiency,79 and three either

provided or referred to at least some of the OCR
fact sheets on civil rights.^o Three OPDIVS pro-

vided or referred to the pamphlet, "Civil Rights

Under PHS Grants and Contracts.''^! Four pro-

vided either part or aU of a grants pohcy man-
ual.82 One OPDIV provided the Case Resolution

Manual.^^

Two of the OPDIVS—IHS and AoA—provided
none of the documents^^ and otherwise demon-
strated a lack of vmderstanding of their extra-

mviral civil rights responsibihties. The director of

IHS' Equal Employment Opportunity and Civil

Rights Staff stated that her staff do no work con-

cerning extramural civil rights, but work only on
equal employment opportunity. She said that

she does not refer any complaints to OCR be-

cause it does not have jurisdiction over tribes.^s

Yet in the IHS response to the Commission's re-

quest for documents and information on extra-

mural civil rights, the OPDIV provided corre-

spondence on suspected patterns of discrimina-

tion against American Indians and Alaskan Na-
tives involving State and local programs or State

and local administrations of federally funded

79 See NIH, Response to Information Request, tab 9; HRSA,
Response to Information Request, tab 7; SAMSHA, Re-

sponse to Information Request, tab 9.

80 See HCFA, Response to Information Request, tab 13;

FDA, Response to Information Request, tab 9; SAMSHA
Response to Information Request, tab 10.

81 See NIH, Response to Information Request, tab 10;

SAMHSA, Response to Information Request, tab 17; CDC,
Response to Information Request, tab D.

82 See SAMHSA, Response to Information Request, tab 17,

CDC, Response to Information Request, tab G, and HRSA,
Response to Information Request, tab 10, all of which in-

cluded the PHS Grants Policy Statement; and NIH, Re-

sponse to Information Request, tab 9, which included the

NIH Grants Policy Statement.

83 HHS, OCR, Case Resolution Manual, Dec. 15, 1995. See

NIH Response to Information Request, tab 9.

^ See Jeanette C. Takamura, Assistant Secretary, Admini-

stration on Aging, HHS, letter to Frederick D. Isler, assistant

staff director. Office of Civil Rights Evaluation, USCCR, Jan.

15, 1999 (hereafter cited as AoA, Response to Information

Request); IHS, Response to Information Request, tab 10.

The IHS provided two USCCR publications

—

American In-

dian Civil Rights Handbook, September 1980, and The In-

dian Civil Rights Act, June 1991—and not any OCR guid-

ance. See IHS, Response to Information Request, tab 10.

85 Heftel, Mar. 1, 1999, conversation. See also Cecilia Heftel,

EEO director, Indian Health Service, HHS, telephone con-

versation with Frederick D. Isler, OfBce of Civil Rights

Evaluation, USCCR, Apr. 20, 1999.
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33%

Table 5.3

Operating Divisions' Awareness of HHS' Civil Rights Regulations, Guidance, and Policies

Operating divisions that demonstrated awareness of civil rights related document(s)

Number Percent
Most of the HHS regulations on nondiscrimination

on the basis of race, color or national origin, sex, handicap,

and age (including community service assurance regulations) 4 44%

HHS, OCR guidance memorandum on the

application of title VI nondiscrimination provisions for

persons with limited English proficiency 3

Half or more of the six HHS fact sheets on

discrimination on the basis of race, color or national origin,

sex, age, handicap, or HIV infection, AIDS or related disease

(including community service assurance) 3

Pamphlet, "Civil Rights Under PHS Grants and Contracts" 3

Grants Policy Statement 4

Case Resolution Manual 1

Source: Documents submitted in response to information request.

33%

33%

44%

11%

programs.86 The response also included a memo-
randum of agreement with OCR clearly identi-

fying IHS' responsibOities to notify OCR of in-

stances of discrimination and to enforce re-

quirements with private health contractors who
were denying services to their American Indian

and Alaskan Native cHents.^^ Finally, the IHS
docxunents included grant apphcation kits re-

quiring that the appHcant (or the applicant's or-

ganization) sign an assurance of compHance with

all Federal statutes relating to nondiscrimina-

tion.88 This assurance is the mechanism by which

86 Michael E. Lincoln, acting director, Indian Health Serv-

ices, HHS, memorandum to Principal Deputy Assistant Sec-

retary for Health, HHS, Mar. 11, 1994 (re: civil rights priori-

ties) (hereafter cited as Lincoln memorandum).

87 Everett R. Rhoades, M.D., Assistant Surgeon General,

director, Indian Health Service, HHS, memorandum to IHS
executive staff, area/program directors, and headquarters

division directors, May 2, 1986 (re: Three Party Agreement
on Indian Access to Health Programs), pp. 4-5 (hereafter

cited as IHS, Three Party Agreement).

88 HHS, Indian Health Service, "Fiscal Year 1999 Applica-

tion Kit for Tribal Management Grants for American Indian

and Alaska Native Tribes and Tribal Organizations," Jan. 5,

1999, p. 25 and "Assurances—Non-Construction Programs"

(Standard Form 424B); HHS, Indian Health Service, "Fiscal

Year 1999 Program Announcement and Application Kit for

the Indian Health Service Tribal Recruitment and Retention

of Health Care Professionals into Indian Health Programs,"

all recipients of Federal assistance are account-

able for complying with civil rights statutes.^s

AoA's response to the Commission's request

indicated that the enforcement of nondiscrimina-

tion laws regarding access to health care for

women and members of racial and ethnic mi-

nority groups is irrelevant given AoA's mission.

The Assistant Secretary for Aging stated that

the AoA "does not provide direct access to health

care, health care financing, or conduct medical

April 1999, p. 25 and "Assurances—Non-Construction Pro-

grams" (Standard Form 424B); HHS, Indian Health Service,

"Fiscal Year 1999 Program Announcement and Application

Kit for the Indian Health Service Matching Grants for

Health Professions Scholarships to Indian Tribes," April

1999, p. 25 and "Assurances—Non-Construction Programs"

(Standard Form 424B). See IHS, Response to Information

Request. Two other such apphcation kits are: HHS, Indian

Health Service, "Fiscal Year Application Kit for FY 1999

Tribal Self-Governance Demonstration Program Planning

Cooperative Agreements," Mar. 15, 1999; and HHS, Indian

Health Service, "Fiscal Year Application Kit for FY 1999

Tribal Self-Governance Demonstration Program Negotiation

Cooperative Agreements," Mar. 15, 1999. They also contain

the "Assurance—Non-Construction Programs" (Standard

Form 424B). See Michael H. Trujillo, Assistant Surgeon

General, director, Indian Health Service, HHS, letter to

Frederick D. Isler, assistant staff director. Office of Civil

Rights Evaluation, USCCR, July 2, 1999.

89 The assurance form is discussed in greater detail later in

this chapter.
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research,"9° failing to recognize that the OPDIV
must promote civil rights compHance in health

services it provides indirectly through its fund-

ing recipients. According to the Catalog of Fed-

eral Domestic Programs, the AoA administers

numerous special programs for the aging

through State grants.^^ Because of administering

these programs, the AoA has the same responsi-

bility to support OCR's enforcement endeavors

through whatever activities OCR deems appro-

priate, typically outreach and technical assis-

tance. The lack of understanding of extramural

civil rights responsibHities on the part of AoA
and IHS demonstrates that OCR needs to con-

duct training on these responsibihties.

The general lack of OPDIVS' awareness of

civil rights related documents is disturbing. Yet,

at the same time, the information contained in

these documents is either too technical, as in the

case of the regxilations, or too superficial to be

useful to OPDIV staff or funding recipients in

understanding compHance. The Grants PoUcy

Statements provide a lengthier format which
could recommend ways grant appHcants and
grantees should attempt to overcome adverse

effects on the quaUty of health care for minori-

ties and women. However, as will be seen, they

provide recipients httle how-to help in terms of

ensuring civil rights compHance, such as how to

assess whether discrimination is present and
methods of overcoming adverse effects.

^ AoA, Response to Information Request (emphasis added).

31 For example, these programs include "Programs for Pre-

vention of Elder Abuse, Neglect, and Exploitation," which
develop and enhance comprehensive and coordinated pro-

grams for the prevention and treatment of such problems;

"Long Term Care Ombudsman Services for Older Individu-

als," a program that develops service systems whereby an
ombudsman investigates and resolves complaints on behalf

of residents of long-term care facilities and promotes policies

and practices that improve the quality of care in these facili-

ties; "Disease Prevention and Health Promotion Services"

for the aging, which provide periodic preventive health

services at senior centers or alternative sites; "Nutrition

Services," a program for local projects that give older Ameri-

cans meals 5 or more days a week to maintain their health,

independence and quality of life; "In-Home Services for Frail

Older Individuals," a program for in-home supportive serv-

ices, personal care, and other services for older victims of

Alzheimer's disease and related disorders with neurological

and organic brain dysfunctions and for their families; and
"Allotments for Vulnerable Elder Rights Protection Pro-

grams," which supports State outreach, counseling, and
assistance programs for insurance and public benefits. 1998
CFDA, pp. 963-70.

The PHS Grants Policy Statement is a com-
prehensive manual explaining the types of grant

appHcations, the award process, aUowable costs,

and postaward administration. ^2 a section on
"Preaward PoHcies and Considerations" explains

the civil rights requirements with respect to

race, ethnicity, disabUities, age, and gender.^^

The text of guidance on these aspects of civil

rights states the nondiscrimination provisions;

identifies the statute and regulations they come
from; stresses that these provisions apply to pro-

grams or activities receiving Federal financial

assistance, whether directly or under a subgrant

or contract arrangement; and tells about the as-

surance that recipients of funds must sign.^^

Despite the importance of this medium for

explaining civil rights to grant appHcants, use of

the document is likely to wane, and the chance

of updating it or expanding the civil rights cov-

erage is bleak. The Office of the Assistant Secre-

tary of Health last issued the PHS Grants Policy

Statement in April 1994,^5 before the reorganiza-

tion that placed the OPDIVS directly under the

HHS Secretary, rather than the Office of the As-

sistant Secretary .9^ Since then, the Office of the

Secretary has not issued any updates to this

manual.

In 1998 NIH issued the NIH Grants Policy

Statement to provide its grantees with updated

information.^'' But NIH does not have the

authority to impose its poHcy statement on other

OPDIVS,98 and other OPDIVS use the less re-

cent PHS Grants Policy Statement even though

the NIH Grants Policy Statement is an im-

provement.

The NIH Grants Policy Statement uses lan-

guage that is similar to that of the older PHS

92 PHS Grants Policy Statement, "table of contents."

93 Ibid.

94 Ibid., pp. 4-2 and 4-3.

95 Ibid., cover.

96 60 Fed. Reg. 56,605-06 (1995).

9'' NIH Grants Policy Statement, "Background and Superses-

sion," p. ii.

98 Ruth Kirschstein, deputy director; Donna Dean, Office of

the Director; Vivian Pinn, Office of Research on Women's
Health; Jean Flagg-Newton, Office of Research on Minority

Health; Diana Jaegar, Office of Extramural Research; Pedro

J. Morales, Office of Equal Opportunity; Pat Abell and
Donna Comstock, Office of Management Assessment; Na-
tional Institutes of Health, HHS, entrance conference in

Rockville, MD, Mar. 24, 1999 (statement of Jaegar)

(hereafter cited as NIH entrance conference).
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version regarding the four nondiscrimination

statutes (e.g., race/ethnicity, sex, age, disabili-

ties).^^ In addition, the NIH manual refers to the

NIH Guidelines on the Inclusion of Women and
Minorities as Subjects of Clinical Research,

stating that himian subjects research must com-

ply with these guidehnes.^o" AppUcants' pro-

posed research plans are evaluated according to

these guidelines before NIH makes an award
and awards may be denied if the GuideHnes are

not followed. ^°^ Grantees also are required to

report annually on the gender, race, and ethnic-

ity of individuals enrolled in their research

study.102 The manual impUes that a noncompet-

ing continuation request could be denied if the

giiidelines have not been followed. i°3

Comphance with the NIH Grants Policy

Statement is a formally stated condition for ac-

cepting an NIH grant. Because NIH considers

the pohcy statement as contractual terms, the

manual provides scant guidance on how to

achieve civil rights compHance, apart from the

inclusion of minorities and women as resesurch

subjects. NIH has provided a how-to guide in

another document that is not a condition for re-

ceiving a grant, the "Outreach Notebook for the

NIH Guidelines on Inclusion of Women and Mi-

norities as Subjects in Chnical Research." i""* The
"Outreach Notebook" contains advice on how to

estabUsh and maintain commiuiication with par-

ticipants in federally assisted programs, their

famihes and commiuiities to include them in re-

search studies. ^05 For example, it discusses for-

mal and informal methods of communication and

^ NIH Grants Policy Statement, p. 11-23. Some language

included in the older PHS Grants Policy Statement but not

in the NIH Grants Policy Statement is the following: "All

PHS grantees are encouraged to adopt practices that will

eliminate sex discrimination and encourage sex fairness,

including but not limited to using language that represents

both genders, avoiding sex stereotyping, and representing

women equitably in leadership and policy-making positions."

PHS Grants Policy Statement, p. 4-2. This policy is pre-

sumably covered by the requirements for inclusiveness in

the research design described below.

100 NIH Grants Policy Statement, p. 11-22.

101 Ibid.

102 Ibid.

103 Ibid.

104 HHS, National Institutes of Health, "Outreach Notebook

for the NIH Guidelines on Inclusion of Women and Minori-

ties as Subjects in Clinical Research," NIH publication no.

97-4160 (hereafter cited as NIH Outreach Notebook).

105 Ibid., pp. 18-19.

suggests using an outreach educator to maintain
contact with community leaders and devise

strategies for bolstering retention of subjects in

the study. 106

In conclusion, it appears as if the OPDIVS
have Httle knowledge of the guidance OCR pro-

vided on extramviral civil rights matters that

explains civil rights laws and provides contacts

for persons who beheve themselves to be victims

of discrimination. Guidance that helps grant ap-

pHcants or providers with strategies for better

achieving comphance with civil rights laws does

not appear to be disseminated by HHS. On the

other hand, some OPDIVS have developed useful

documents, such as NIH's "Outreach Notebook,"

which is directed toward NIH grant apphcants,

particularly those conducting clinical trials.

Extent of OPDIVS' Extramural
Civil Rights Enforcement Activities

Although their organizational structures and
levels of interaction with OCR may not be con-

ducive to conducting civil rights activities, all of

the OPDIVS are performing some form of ex-

tramixral civil rights functions. It appears the

only formally proscribed extramural enforce-

ment responsibihty of the OPDIVS is the assur-

ance of civil rights compHance that recipients

must provide before receiving Federal fionds.

However, the operating divisions can also affect

the quaUty of OCR's enforcement activities to

ensure accessibihty to health care for minorities

and women in other ways.^"''

Formal Agreements with HHS/OCR
OCR can delegate to the operating divisions

responsibihties for enforcing civil rights among
their recipients of grants and contracts. OCR can

delegate any such authority through an MOU
with the OPDIVs appropriate civil rights office.

Indeed, an MOU is appropriate for OPDIVS to

collect the additional information on grant apph-

cants' past civil rights performance before mak-
ing awards, as was recommended by the HHS
Civil Rights Review Team.^o^

Cvirrently, only two OPDIVS have formal

agreements with OCR: HCFA, which adminis-

106 Ibid.

107 USCCR, Federal Title VI Enforcement, p. 220.

108 HHS, Report of the HHS Civil Rights Review Team, Sep-

tember 1993, pp. 24-25 (hereafter cited as HHS, Review

Team Report).
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ters the medicaid and medicare programs, ^^^ and

IHS.^^*> FDA is negotiating for a memorandvmi of

understanding with OCR and expects to have

one in place by June 1999.^ HRSA has been

negotiating a partnership with OCR, but only in

one region.^^2 Jt is unclear whether OCR has or

will delegate authority to an OPDIV to conduct

preaward or postaward desk audits in any of

these agreements.

HCFA's Memorandum of Understanding

The memorandimi of understanding between

the Health Care Financing Administration and
OCR has been in effect since 1979.ii3 It dele-

gated HCFA seemingly broad extramural re-

sponsibilities for enforcing civil rights among
recipients of its grants and contracts. It states

that "to make civil rights an essential and inte-

gral part of every program in the Department,"

HCFA must "seek and select program poUcies

and procedures which can assist in achieving . . .

the objectives of the civil rights statu[t]es"; "take

positive action to remove barriers that tend to

exclude people from the benefits of its programs
because of race, color, national origin or handi-

capped status"; "help prevent discrimination be-

fore it occurs"; and "assist recipients of HCFA
funds (Medicaid/Medicare providers and Medi-

caid State agencies) in compUance with the civil

rights authorities. . .
."^^^

The MOU further dictates tasks that HCFA
must carry out, including incorporating civil

rights concerns into program reviews and audits

"to assxire that benefits and services are deUv-

ered equitably to eHgible minority . . . persons";

estabUshing data collection on minority program

109 HCFA, MOU.
"0 IHS, Three Party Agreement.

111 Lecea and Morales interview, pp. 2, 5 (statements of Le-

cea and Morales).

112 Douglas O. Woods, acting field coordinator. Health Re-

sources and Services Administration, HHS, draft memoran-
dum to Frank Martinez, deputy director, OCR, HHS, April

1996 (re: developing a partnership between OCR and HRSA)
(hereafter cited as Woods draft memorandum). See Carmen
Palomera Rockwell, regional manager. Region X, OCR,
HHS, memorandum to Frederick D. Isler, assistant staff

director. Office of Civil Rights Evaluation, USCCR, Dec. 15,

1998 (re: health care project), HHS Information Request,

item H-2-e (hereafter cited as OCR Region X Response to

Information Request).

113 See HCFA, MOU.
ii'* Ibid, (emphasis in original).

participation "to enable program officials to de-

termine if grant appHcants or recipients are

violating civil rights requirements"; providing

"technical experts and assistance to . . . recipi-

ents about pohcies, practices and procedures for

civil rights compUance" and referring

"unresolved or complex civil rights comphance
issues to the [Departmental] Office for Civil

Rights"; reviewing "program regulations, direc-

tives and instructions" to ensvire accord with

civil rights authorities; identifying "recipients'

civil rights technical assistance . . . needs and
approve contracts to meet those needs"; provid-

ing program and recipient staff "orientation and
training programs on civil rights reqviirements";

using "financial resovirces to support civil rights

equity, to prevent acts of discrimination and to

assist in the remedy of past acts adversely af-

fecting minority . . . persons"; and monitoring

existing civil rights comphance agreements as

arranged with OCR.^^^

The MOU also states the ways in which the

departmental Office for Civil Rights will support

HCFA. OCR wlU develop "civil rights standards

and procedures for inclusion in HCFA . . . pro-

gram reviews and audits"; develop "gmdehnes
for . . . HCFA ... [to coUect] and review . . . civil

rights data to identify civil rights comphance
problems"; "[c]onduct training programs . . .";

"[p]rovide civil rights technical assistance . . .";

and "[e]stabUsh programs to explain civil rights

comphance to HCFA recipients/providers";

"[e]stabhsh guidelines for review of HCFA pro-

gram regulations, directives and instructions to

assure support for the Department's civil rights

authorities"; [djevelop . . . financial assistance

projects to support civil rights comphance"; and
"[i]dentrfy existing civil rights agreements to be

monitored by HCFA.''^^^ OCR regional offices

"will inform their counterpart HCFA regional

offices of upcoming OCR comphance reviews and
complaint investigations pertaining to HCFA pro-

viders and furnish HCFA with copies of Letters of

Findings." In turn, "HCFA will provide OCR with

provider agreement renewal dates. . .

."^^'^

For the most part, the language of the MOU
is vague. The MOU does not contain any lan-

guage about HCFA conducting any preaward,

115 Ibid., pp. 2-3.

iiG Ibid., pp. 3-4.

117 Ibid., pp. 4-5.
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postaward, or onsite reviews of compliance. In

addition, it does not direct HCFA to collect in-

formation that might be used by OCR for such

reviews. All such activities remain the responsi-

bility of OCR. However, the MOU does spell out

a number of civil rights activities HCFA should

be carrying out. Yet the document does not ap-

pear to be used to guide HCFA civil rights activi-

ties, and is not weU known among HCFA staff.

For example, when asked about the MOU with

OCR, none of the HCFA regional office heads,

whose staff have the most direct contact with

HCFA funding recipients, made reference to the

M0U.118
The director of HCFA's OEOCR explained

that his office has done Httle toward meeting the

responsibilities stated in the MOU.^^^ For exam-
ple, according to the director, OEOCR has not

estabhshed a data collection system on the par-

ticipation of minorities in HCFA programs to

determine if providers are violating civil rights

requirements.^20 OEOCR furnishes providers

technical experts or assistance about pohcies,

practices, and procedures for civil rights compU-
ance, but not on a regvdar basis. ^21 The director

of OEOCR stated that his office also has not pro-

vided recipients with technical assistance on

civil rights. 122 Furthermore, the director ex-

plained that OEOCR does not have any way of

knowing how weU providers are doing with re-

spect to civil rights because any information on

this is sent directly to OCR. ^23

"8 HCFA, Response to Information Request, "Region I"

through "Region X," responses to question 1. In contrast

several Regional Office heads provided HCFA's Civil Rights

Compliance Policy Statement. Nancy-Ann Min DeParle,

administrator, HHS, memorandum to HCFA Leadership,

HCFA Civil Rights Compliance Policy Statement, Apr. 9,

1998 (hereafter cited as HCFA, 1998 Civil Rights CompU-
ance Statement). See HCFA, Response to Information Re-

quest, "Response to question #7," "Region VI," "Region VIII,"

"Region IX."

"9 HCFA, OEOCR interview, p. 2.

120 Ibid., p. 3 (statement of Suris-Fernandez).

121 Ibid.

122 Ibid. Note that regional offices may be providing some
technical assistance or training on hospital dumping issues,

for example, but those have more to do with patient rights

than civil rights. Ibid., p. 4 (statement of TUghman). Mr.

Locklear indicated that some efforts to identify providers'

technical assistance needs were made in the early 1980s

soon after the MOU was established, and the effort resulted

in a booklet and some conferences. Ibid., p. 4 (statement of

Locklear).

123 Ibid., p. 4 (statement of Suris-Fernandez).

Since the name of the office was changed
from Office of Equal Opportunity to OEOCR in

1997, staff have begun reviewing program
regulations, directives, and instructions to en-

sure that they support the Department's civil

rights authorities. 124 They have disseminated

HCFA's Civil Rights Comphance Pohcy State-

ment and have been consulting with OCR to de-

velop a "checkHst" that can be used during pro-

gram reviews to make program managers more
accountable and provide them a tool for pre-

venting noncompUance.125 A recent OEOCR un-

dertaking has been to initiate civil rights train-

ing for 2,400 HCFA headquarters and regional

staff. OCR staff wiU be the trainers for the 60

planned sessions. ^26

The director of HCFA's OEOCR said that his

staff need more information on how to

implement the MOU and process complaints,

including specific complaints filed against

funding recipients. ^27 jje stated that

communication between HCFA and OCR needs

to be improved. For example, HCFA and OCR
typically commvmicate only during preaward
reviews. ^28 a^ the same time, OCR needs

technical assistance from HCFA staff to better

understand how its programs operate. The
OEOCR director had high hopes for establishing

better communication through the agencywide

training that OCR was giving. However, he

wanted to establish an even closer relationship

with OCR through a new MOU.129 OEOCR staff

explained that they wanted to help expedite

OCR's enforcement activities by providing the

"muscle" to get providers to submit the

documentation OCR needs for its reviews.^^o

In October 1999, after HCFA has completed

its massive training effort and staff are better

informed about civil rights enforcement, OEOCR
plans to negotiate a new MOU with OCR.^^i

OEOCR staff hope a new MOU will have clearer

124 Ibid., p. 2 (statement of Locklear).

125 Ibid., p. 2 (statement of Locklear). See HCFA, 1998 Civil

Rights Comphance Statement. See also HCFA, Response to

Information Request, "Region VI," "Region VIII," "Region EC."

126 HCFA OEOCR interview, p. 7 (statement of Suris-

Fernandez).

127 Ibid., p. 6 (statement of Suris-Fernandez).

128 Ibid., p. 7 (statement of Tilghman).

129 Ibid., p. 6 (statement of Suris-Fernandez).

130 Ibid, (statement of Locklear).

131 Ibid., p. 6.
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language about HCFA responsibilities, will build

a closer relationship with OCR, provide a means
by which HCFA can expedite complaints proc-

essing or compHance reviews for OCR, and re-

flect the 20 years of program changes that have

occvirred since the last MOU was signed.i32

HCFA's MOU with OCR also includes several

responsibOities of OCR. HCFA staff had diffi-

culty identifying ways in which OCR was ful-

filling the responsibihties stated in the MOU.
OCR is working with HCFA staff to develop the

"checklist" that can be used in regular program
reviews and audits. ^^a Qne HCFA regional ad-

ministrator stated that, in his region, OCR
meets with advocacy groups and holds regional

meetings or briefings with beneficiaries to ex-

plain civil rights compUance to HCFA provid-

ers.134 But OCR had not developed any guide-

hnes for the collection and review of civil rights

data to identify civil rights compUance prob-

lems. ^35 OEOCR staff imphed that the inade-

quacy of the current data system was only now
being recognized. ^36

IHS' Three-party Agreement
The Indian Health Service (IHS) has been

concerned that American Indians and Alaska

Natives are eUgible for the same health care

services or payments for services as others, yet

they are often refused such services and referred

to IHS services, which are intended to provide

only residual medical care and services. IHS has

had a three-party agreement involving IHS,

OCR, and HCFA to address the civil rights en-

forcement of this issue since 1974. The agree-

ment was updated in 1986.^37

The agreement contains the following poUcy

statements: IHS services are not a primary

health service resource, but a residual program
to address gaps in availabiUty and accessibility;

'32 Ibid, (statements of Suris-Fernandez, Locklear, and
Tilghman).

133 Ibid., pp. 2, 9 (statement of Locklear).

134 Ibid., p. 6 (statement of Tilghman).

135 Ibid., p. 5.

13G OCR recently requested medicaid data for a project in-

volving a specific nursing home and found that the data

were not adequate for analyzing a single nursing home.

HCFA OEOCR staff had only learned of the inadequacy of

the data a few days before the April 1999 interview. Ibid,

(statement of Locklear).

137 IHS, Three Party Agreement, pp. 1-3.

American Indians and Alaska Natives have the

same rights to receive services under State

plans, such as medicaid, as do all other eUgible

individuals; and refusing to provide health serv-

ices or payments to American Indians or Alaska
Natives on the ground that IHS services are

available is discrimination, ^^s it further hsts the

responsibihties of OCR, HCFA, and IHS to im-

plement this poUcy.

According to the agreement, OCR must des-

ignate headquarters and regional staff to serve

as Uaisons with IHS for civil rights complaints

and activities related to the agreement. It must
collect sijfficient information from State and lo-

cal agencies and medical service providers to

monitor civil rights comphance. It must investi-

gate any complaints or information IHS for-

wards regarding complaints of this tjqje of dis-

crimination and proceed with other appropriate

enforcement activities. Finally, OCR must re-

quire State and local agencies that administer

medical services programs to communicate the

availabihty of services to American Indian and
Alaska Native communities. ^^s

The agreement requires IHS to coordinate

outreach with other groups and organizations to

inform American Indians and Alaskan Natives

about their ehgibHity for health services pay-

ment programs. It must assist American Indians

and Alaskan Natives with obtaining the neces-

sary certifications for these programs and in fil-

ing complaints with OCR. IHS must enforce re-

quirements of contractors concerning third-party

payment for services rendered to ehgible Ameri-

can Indians and Alaskan Natives and notify

OCR of instances of health care providers' or

contractors' noncomphance. IHS must also help

identify the number of American Indians and
Alaska Natives eUgible for various federaUy as-

sisted services so that service to them can be

monitored. 1^° HCFA responsibihties identified in

the agreement are: informing State agencies

administering the medicaid program about the

poUcy on the eUgibiUty of American Indians and
Alaskan Natives, ensuring that State plans and
practices do not confUct with this poUcy, provid-

ing technical assistance to develop procediu-es to

avoid noncomphance, and notifying OCR of in-

138 Ibid.

139 Ibid.

140 Ibid., pp. 4-5.
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stances where State or local agencies deny
American Indians or Alaskan Natives eligibility

in noncompliance with the pohcy.i^i

The three-party agreement clarifies IHS and
HCFA responsibihties for extramiiral civil rights

activities, yet does not delegate any authority for

conducting complaints investigations or compU-
ance reviews. Thus, it does not extend the

OPDIVs responsibihties any further. OCR's re-

sponsibihties, apart from providing headquar-

ters and regional haisons, are nothing more than

the enforcement activities for which it is respon-

sible even in the absence of an agreement.

The three-party agreement does not appear

to have overcome discrimination against Ameri-

can Indians and Alaskan Natives in health

service payment programs. In a 1994 memoran-
dum, IHS concluded that OCR was not enforcing

civil rights with respect to American Indians. i'*^

It noted first that the 1986 agreement was a

compromise—IHS wanted OCR to estabhsh an
"Indian Desk" rather than haisons. Second, OCR
does not give American Indian and Alaskan Na-

tive issues a high priority. Third, OCR has given

httle attention to incidents of apparent discrimi-

nation against American Indians and Alaskan

Natives as indicative of statewide institutional-

ized, discriminatory attitudes, pohcies, and pro-

cedures, i'*^

HRSA Partnership with OCR in Region X
Staff in the Health Resources and Services

Administration Region X office have negotiated a

partnership with OCR's Region X staff. i44 The

i« Ibid., pp. 5-6.

1^2 Lincoln memorandum.

"' Ibid. In August 1997, OCR issued a brief policy statement

on consultation with Native American governments. The
policy statement provides guidelines and procedures for

conducting compliance and technical assistance. The state-

ment briefly outlines the criteria used to identify issues

affecting this population's access to programs operated by

recipients of Federal financial assistance from HHS. HHS,
OCR, "Policy Statement for Consultation with American

Indian and Alaska Native Governments," Aug. 28, 1997.

However, beyond this brief policy statement, the Commis-

sion found no evidence that OCR has conducted compUance

reviews in the health care context focused on Native Ameri-

can communities or that it has developed a strong technical

assistance and outreach and education program targeted

toward this population.

"• See Woods draft memorandum; Frank Martinez, deputy

director, Office of Civil Rights, Region X memorandum to

Douglas O. Woods, acting field coordinator, HRSA, Region X,

Apr. 1, 1996 (re: status of the partnership between OCR and

partnership was developed in response to a di-

rective of the Secretary in which she stated that

she considered it a priority to ensure that

"Department funds are dispersed and programs
are operated without discrimination based on

racial, national origin, disabihty condition, sex,

age or other prohibited bias."i'*5 HRSA staff an-

ticipated that the partnership would commit
HRSA to working with OCR "to develop an effec-

tive technical assistance gmde for Migrant and
Community Health Centers"; and "to develop a

long range strategy for expanding . . . joint ef-

forts to other commxuiity providers and . . .

HRSA programs." 146 it also would obhgate HRSA
to work with health centers to correct any defi-

ciencies the centers identify with respect to their

staffing, facihties or services. i^? The partnership

initiative included the development of a civil

rights comphance gviide for HHS grantees

"which could be used by grantees to conduct a

civil rights self-assessment." ^^^ The guide met
with resistance from some staff, ^^a This resis-

tance was accompanied with a challenge to the

status of the partnership given that there was no

MOU.150
Some of the objections to HRSA's civil rights

comphance giiide were raised because the self-

assessment was an ongoing monitoring tool for

grantees who have already received an award; i^i

thus, the guide might not be effective as a prea-

ward instrument. One HRSA regional staff per-

son argued, "The grantees are already in comph-

ance with civil rights laws and should not be

burdened with a self-assessment. They sign As-

svirance forms and we should take them at their

HRSA) (hereafter cited as Martinez memorandum). See OCR
Region X Response to Information Request, item H-2-e.

•^5 Douglas O. Woods, chief. Health Services Delivery

Branch, Region X, and Frank V. Martinez, deputy director,

OCR, Region X, letter to Benjamin Flores, executive direc-

tor, Columbia Valley Community Health Services, May 27,

1998, p. 1 (quoting Donna Shalala, memorandum to the

heads of the operating divisions) (re: revitalization of the

commitment of the HHS (DHHS) to the enforcement of civil

rights obligations both within the Department and among
program grantees) (hereafter cited as Woods and Martinez

letter, May 27, 1998).

^^^ See Woods draft memorandum.

147 Ibid.

i'*8 Martinez memorandum.
149 Ibid.

150 Ibid.

151 Ibid.
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word."^52 At the same time, at least some grant-

ees found the compliance gmde "a very useful

tool" because "some grantees sign the Civil

Rights Assurance forms because they form part

of the funding package, not because they are

consciously aware that their signature impHes
provision of health services in a nondiscrimina-

tory manner." 153 Seven grantees who completed

an early version of the guide reported that "the

exercise was effective in raising their awareness

of civil rights issues and reqviirements," and that

"they learned new, cost effective ways of serving

patients that are covered by civil right[s] regula-

tions."i54

Despite these concerns, the Region X part-

nership remained intact. ^^^ OCR and HRSA pur-

sued their plan to develop a civil rights compli-

ance gviide. As of May 1998, HRSA's Region X
was asking grantees to test voluntarily its civil

rights self-assessment tool as a pilot phase to

their initiative. ^^6

FDA Negotiation witii OCR
In negotiating an MOU with OCR, the Food

and Drug Administration is currently uncertain

about what would be included in the agreement,

but expects that the MOU will allow FDA's Of-

fice of Equal Employment and Civil Rights

(OEECR) to conduct preHminary onsite inqioir-

ies.157 The FDA wants the MOU to include a

guarantee that OCR will provide it with copies of

complaints filed involving any of FDA's funding

recipients. Although OEECR refers the com-

plaints it receives to OCR, an FDA complaint

may go directly to OCR from one of the FDA dis-

trict offices or an HHS/OCR regional office.

OEECR staff explained that in these instances,

they have no way of knowing that a complaint

has been filed against one of their grantees. The
director of FDA's OEECR explained that she

may have no knowledge of the total number of

complaints filed against FDA funding recipi-

ents, ^^s Indeed, to respond to the Commission's

152 See ibid.

>63 Ibid.

154 Woods and Martinez letter, May 27, 1998. See OCR Re-

gion X Response to Information Request, item

H-2-e.

>56 See generally Woods and Martinez letter.

166 Ibid.; OCR Region X Response to Information Request, p. 7.

167 Lecea and Morales interview, p. 3 (statement of Morales).

168 Ibid., pp. 6-7 (statement of Lecea).

questions, OEECR staff had to ask OCR whether
any civil rights suits had been filed against the

FDA alleging discrimination against minorities

or women. 159 The director of OEECR hopes the

MOU with OCR will clarify the communication
fines on FDA complaints. The deputy director of

OEECR also stated that she hopes the MOU will

require OCR to inform OEECR when it receives

an FDA complaint from an office other than
OEECR.160

Summary
Overall, these instances show that an MOU

can have advantages for OPDIVS as well as for

OCR. Yet OPDIVS may not even be aware that a

tool such as an MOU exists for whatever advan-

tages may be gained. For example, the deputy

director of NIH, was not aware that any OPDIV
had an MOU with OCR on civil rights enforce-

ment, i^i At the same time, the fairly broad lan-

guage of HCFA's longstanding MOU may not be

the best model. It is unclear whether it delegates

a lot or a Httle responsibUity to the OPDIV. The
activities that are clearly delegated involve iden-

tifying technical assistance needs and providing

technical assistance and training for funding

recipients. Assistance with preaward reviews,

which the HHS Civil Rights Review Team re-

cently proposed, is not mentioned in the HCFA
MOU. However, regardless of the language, the

HCFA MOU has Httle impact because it appears

that neither HCFA nor OCR is carrying out

many of the responsibifities agreed to in the

document.

OPDIVS' Extramural Civil Rights Enforcement

Limitations of OPDIV Extramural Involvement

OPDIVS do not have the authority to conduct

complaint investigations. When OPDIV staff are

approached by recipients to address extramvu-al

civil rights compfiance requirements, they usu-

ally refer that recipient to OCR regional of-

fices. ^^2 For example, the director of FDA's Office

of Equal Employment and Civil Rights explained

every matter that contains the word
"discrimination" comes through her office, in-

169 Ibid., p. 6 (statement of Lecea)

160 Ibid., pp. 6-7 (statements of Morales and Lecea).

181 NIH entrance conference, p. 1 (statement of Kirschstein).

162 PSPS interview, p. 8 (statement of Haynes).
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eluding most complaints from FDA regional and
district offices. ^^^ jf ghg receives a complaint, all

of the information about it is sent from her office

to OCR.^^"* However, there are no formal pohcies

or agreements instructing OPDIVS to forward

complaints to OCR.ies Further, OCR staff noted

that sometimes OPDIVS handle civil rights

complaints and issues on their own, even though

they are not authorized to do so.^^^

Most OPDIVS also do not conduct preaward

reviews or postaward compHance reviews. Fur-

ther, they do not provide technical assistance on

civil rights to program recipients, participants,

and beneficiaries.^^'' In 1994 some OPDIVS
within HHS, including HRSA and NIH, told the

Commission that their current role with respect

to civil rights comphance, implementation, and
enforcement responsibihties was hmited to en-

sviring that grant recipients provide necessary

assurances of nondiscrimination before award-

ing Federal funds. ^^^ Their agencies do not col-

lect sufficient information from their grant ap-

phcants to determine their title VI and title IX

compHance status, or conduct foUowup activities

on prospective grantees and actual recipients,

such as preaward and postaward desk audits

and onsite compliance reviews. ^^^ It appears that

since then OPDIVS have not altered or

strengthened their civil rights comphance, im-

plementation, and enforcement efforts. ^'o Thus,

the OPDIVS' current role with respect to title VI

and title IX civil rights compHance, implementa-

163 ijecea and Morales interview, p. 5 (statement of Lecea).

164 Ibid.

165 Vada Kyle-Holmes, region£j manager, Region VIII, OCR,
HHS, telephone interview, Feb. 10, 1999, p. 3.

166 Ronald Copeland, associate deputy director, Office for

Program Operations; Marcella Haynes, director, Policy and

Special Projects Staff; and Pamela Malester, deputy direc-

tor, Quality Assurance and Internal Control Division; OCR,
HHS, interview in Washington, DC, July 29, 1998, p. 4

(statements of Haynes and Copeland) (hereafter cited as

OCR July 29, 1998 interview).

167 Ronald Copeland, associate deputy director, Kathleen

O'Brien, special assistant to the director; OfBce for Program

Operations, OCR, HHS, interview in Washington, DC, Nov.

13, 1998, pp. 2-3 (statement of Cbpeland) (hereafter cited as

0)peland and O'Brien interview); Kathleen O'Brien, special

assistant to director, OCR, HHS, interview in Washington,

DC, Nov. 13, 1998, p. 2 (hereafter cited as O'Brien interview).

168 USCCR, Federal Title VI Enforcement, pp. 3, 9, 79, 171,

220, 221.

169 See ibid., pp. 220-21.

170 Ibid.

tion, and enforcement responsibihties remains
Hmited to ensuring that recipients provide nec-

essary assurances of nondiscrimination (i.e.,

signed forms) before awarding Federal funds. ^''^

Reviewing Assurance Forms
The OPDIVS are required to ensure that the

appHcation packets for Federal financial assis-

tance contain the appropriate civil rights

forms. i'^ Only a few different appHcation forms

were in use among the OPDIVS the Commission
studied. ^''3 These reflect two different formats. i''*

First, the "AppHcation for a PubHc Health Serv-

ice Grant, PHS 398" and its parallel form for re-

newals, "AppHcation for Continuation of a PubHc
Health Service Grant, PHS 2590,""5 were devel-

oped by the NIH and are used for PubHc Health

Service research grants. Research Career

Awards, and Institutional National Research

Service Awards (training grants). ^'^^ The forms

were revised in April 1998 and in addition to

being used by NIH have been adopted by the

171 Copeland and O'Brien interview, p. 2 (statement of

Copeland); OPO interview, pp. 15, 25 (statements of Mackey
and Shepperd); PSPS interview, pp. 37-39 (statement of

Haynes).

172 See table 5.4 for some commonly used grant application

forms. OPDIVS also are required to ensure that solicitations

for contract projects include appropriate certifications per-

taining to civU rights compliance, and that potential con-

tractors submit these certifications as part of their offers. In

addition, OPDIVS are required to include in all contracts in

excess of $10,000 a clause requiring the contractor to comply

with Executive Order 11246. Finally, as in the case of

grants, contract projects involving research with human
subjects must meet the requirements of the "NIH Guidelines

on the Inclusion of Women and Minorities as Subjects in

Clinical Research." Kirschstein letter, attachment, p. 4.

173 The NIH Grants Policy Statement lists required appUca-

tion forms for some other programs—^"Application for Public

Health Service Individual National Research Service

Award," PHS-416-1, for fellowships; "Small Business Inno-

vation Research (SBIR) Program Grant Applications," PHS-
6246-1 and PHS 6246-2; and "Small Business Technology

Transfer (STTR) Program Grant Applications," PHS-6246-3
and PHS 6246--t. See NIH Grants Policy Statement.

174 See table 5.4.

175 HHS, "AppUcation for Continuation of a Public Health

Service Grant, PHS 2590" (4/98) (hereafter cited as PHS
2590). See NIH, Response to Information Request, tab 11;

FDA, Response to Information Request, tab 21.

176 HHS, "Application for a Public Health Service Grant,

PHS 398" (4/98), "foreword," p. 3 (hereafter cited as PHS
398). See e.g., NIH, Response to Information Request, tab 6;

FDA, Response to Information Request, tab 6.
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Table 5.4

Some Commonly Used Grant Application Forms

Application package

Application for a public health

service grant

Application for continuation of

a public health service grant*

Grant application (for use by

State and local government

applicants and non-

governmental applicants for

health services projects)

Application for a public health

service grant

Form
no.

Last

revision

date

Civil rights

assurances

Race/Gender

of principal

investigator/

program
director

Gender/

Minority

inclusion

policy

OPDIVS
using this

form

PHS
398 Apr-98

Fomi(s)(HHS441,

641,639-Aand

680)orHHS690 Yes Yes NIH, FDA

PHS
2590 Apr-98

Fomfi(s)(HHS441.

641,639-Aand

680)orHHS690 No No NIH. FDA

PHS
161-1 May-96

SF 242B (4/88)

Item 6; or 424D
(4/88) item 10 No No

HCFA,
HRSA,

SAMHSA,
CDC, IHS

Form(s)(HHS441,

PHS 641,639-Aand

398 May-95 680) or HHS 690 Yes Yes AHCPR

* Given that the PHS 2590 is a continuation form, it does not include a complete explanation of the gender and minority inclusion

policy that is available in the PHS 398 and in the NIH Grants Policy Statement. The PHS 2590 details the reporting requirements in

its instructions.

Source: Documents submitted in response to information requests.

FDA. 177 The Administration for Health Care

Pohcy and Research appears to use an older,

1995, version. ^'8 The second format is PHS
5161-l"Grant AppUcation," last revised in 1996.

This form is for use by State and local govern-

ment appUcants and nongovernmental appU-

cants for health services projects. ^'^^ It was last

revised in 1996 and is used by HCFA, HRSA,
SAMHSA, and CDC.iso

A civil rights assurance is one of numerous
certifications that the appUcant's organization

must file with the Office for Civil Rights before

177 PHS 398; NIH, Response to Information Request, tab 6;

FDA, Response to Information Request, tab 6.

1™ HHS, "Application for a Public Health Service Grant,

PHS 398" (5/95) (hereafter cited as PHS 398 (5/95)). See

AHCPR, Response to Information Request, tab C.

"9 HHS, "Grant AppUcation, Form PHS-5161-1" (5/96)

(hereafter cited as PHS-5161-1).

1^ Ibid. See HCFA, Response to Information Request,

"Response to question #4"; HRSA, Response to Information

Request, tab 11; SAMHSA, Response to Information Re-

quest, tab 16; CDC, Response to Information Request, tab F.

HCFA submitted "Application for Federal Assistance" SF424
(Rev. 4-88), which is part of the PHS-5161-1 package. CDC
submitted civil rights related excepts of the PHS-5161-1.

the grant appUcation is approved, regardless of

which of the two formats is used.^^^ The instruc-

tions for the PHS 398 explain:

Before a grant award can be made a domestic appli-

cant organization must certify that it has filed with

the DHHS Office for Civil Rights: an Assurance of

Compliance. . .with title VI of the Civil Rights Act of

1964. . . which prohibits discrimination on the basis of

race, color, or national origin; section 504 of the Re-

habilitation Act of 1973. . . , which prohibits discrimi-

nation on the basis of handicaps; title IX of the Edu-

cation Amendments of 1972 . . . , which prohibits dis-

crimination on the basis of sex; and the Age Discrimi-

nation Act of 1975 . . . , which prohibits discrimina-

tion on the basis of age. '^^

i8» For the PHS 398, see p. II, "checkhst," "1. Assur-

ances/Certifications" both the form and the sample page; and

p. 36, "8. Assurance of Compliance (Civil Rights, Handicapped

Individuals, Sex Discrimination, Age Discrimination." For the

PHS 5161-1, see SF 424B "Assurances—Non-Construction

Programs," item 6, and SF 424D "Assurances—Construction

Programs," item 10.

182 PHS 398, p. 36.

246



The assurance forms require the signature of an
authorized certifying official from the apphcant

organization attesting that the organization will

comply with aU Federal statutes relating to non-

discrimination and itemize the civil rights

laws. 183 Thus, the apphcant organization may
not inform its employees, who provide the health

care services or conduct health research, of their

responsibility to comply with civil rights laws, or

hold them accountable for violations of civil

rights laws. There is no guarantee to ensvire that

OCR or the recipient informs individuals of the

laws that are apphcable to the services they pro-

vide.

Apart from the certificate of assurance, apph-

cants for research grants provide some addi-

tional information on civil rights issues. First,

the PHS 398 package includes a form for per-

sonal information on the principal investigator

or program director to aid in determining

whether the agency is equitably awarding grants

to minorities and women. ^84 Second, the package

includes a pohcy statement on the inclusion of

minorities and women. ^^5 Third, the apphcation

states that "awardees must report annually on

enrollment of women and men, and on the race

and ethnicity of research participants" when the

research involves human subjects. ^^^

The form with personal information on the

principal investigator or program director asks

for the age, gender, and the race or ethnic origin

that "most closely reflects the [person's] recogni-

tion in the community." According to the form,

this information is to be used to "monitor the

operation of its review and award processes to

detect—and deal appropriately with—any in-

stances of real or apparent inequities with re-

spect to age, sex, race or ethnicity of the pro-

183 See, e.g., Standard Form (SF) 424B, "Assurances—Non-

Construction Program" and SF 424D, "Assurances

—

Construction Programs," which are part of the PHS 5161-1

package. The PHS 398 has included separate forms for civil

rights laws in the past, i.e., forms HHS 441 for title VI, HHS
641 for handicapped individuals, HHS 649-A for sex dis-

crimination and HHS 680 for age discrimination. Now, a

form HHS 690 includes all of these assurances and may be

used instead of the four separate forms. See PHS 398, p. II.

An even more detailed justification of the civil rights assur-

ance forms is given in the PHS Grants Policy Statement, pp.

4-2 and 4-3.

184 PHS 398, p. KK, "Personal Data on Principal Investiga-

tor/Program Director."

185 Ibid., pp. 28-30.

186 Ibid., p. 29.

posed principal investigator/program direc-

tor."i87 The personal data is separated from the

grant apphcation before the review process so

that it does not influence the process of award-

ing funds. 18* NTH developed the form, but it is

unclear whether NIH or any other OPDIVS us-

ing the form are routinely analyzing the infor-

mation on the race, ethnicity, and gender of per-

sons receiving grants. 1*9

The instructions for the grant apphcation

state, "Research involving human subjects must
comply with 'NIH Guidelines on the Inclusion of

Women and Minorities as Subjects in Chnical

Research'."i9o "Research involving human sub-

jects" is interpreted broadly to include "research

involving the collection or study of existing data,

documents, records, pathological specimens, di-

agnostic specimens, or tissues that are individu-

ally identifiable ."191 The pohcy is stated as fol-

lows:

[W]omen and members of minority groups and their

sub-populations must be included in all NIH-
supported biomedical and behavioral research proj-

ects involving human subjects, unless a clear and
compelling rationale and justification establishes in-

clusion is inappropriate with respect to the health of

the subjects or the purpose of the research. Exclusion

under other circumstances may be made based on a

compelling rationale and justification. Cost is not an
acceptable reason for exclusion except when the study

would duplicate data firom other sources. Women of

childbearing potential should not be routinely ex-

cluded fi-om participation in clinical research.... i^^

Grant apphcations must develop a research

design that addresses the inclusion of women
and minorities and proposes outreach programs

for recruiting them.i^^ According to the instruc-

tions, the scientific and technical merit of the

research proposals is evaluated partly with re-

spect to the inclusion of minorities and

women. 19^

187 Ibid., p. KK
188 Ibid.

189 iviiH entrance conference (statement of Jaegar); Lecea

and Morales interview, p. 4.

190 PHS 398, p. 28.

191 Ibid., p. 29.

192 Ibid.

193 Ibid.

194 Ibid.
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Finally, the application instructions state

that grantees must report annual enrollment of

women and men and the race and ethnicity of

research participants. ^^^ It is lonclear whether
the reports are used to review compliance of in-

dividual grantees. 13^ And information on
race/ethnicity and gender of either principal in-

vestigators/program directors or study partici-

pants appears to be required only for research

grants and awards.

If OPDIV staff receive an appHcation form

with the appUcant's standard assurance of com-

pUance, they submit the assvirance to OCR for

its review and potential foUowup activities with

the grant appUcant.^^'' OCR staff state that the

OPDIV staff are not authorized to do any civil

rights related followup activities. ^^^ Therefore,

OPDIV staff assimie OCR will do any foUowup
activities after the assurance of compUance has

been received.^^^ Because the preaward review is

OCR's responsibihty, OPDIV staff also do not: (a)

request appUcants' data on the racial/ethnic and
gender characteristics of the population ehgible

to be served, (b) examine prospective recipients'

record with respect to comphance reviews con-

ducted during previous years, or (c) obtain in-

formation on whether appUcants have been
fovind in noncompUance with civil rights laws in

recent years.2°° Similarly, during the postaward

stage, when the OPDIVs program staff conduct

site visits to determine the progress of recipients

195 Ibid.

196 OPDIVS annually tally the aggregate dollars of grants

awarded for minority and women's health issues for a de-

partmental report used to monitor the civil rights success of

the OPDIVS and Department. Note that such analysis

would not reveal questionable civil rights compliance of

individual grantees. See Novella Mathews, Office of Budget,

Office of the Assistant Secretary of Management and
Budget, HHS, fax transmission to Eileen Rudert, Office of

Civil Rights Evaluation, USCCR, Mar. 26, 1999 (re: data on
minority and women's health).

197 psps interview, p. 37 (statement of Haynes); HHS, OCR,
"Assurance of Compliance," Form HHS-690, 5/97.

198 OPO interview, p. 14 (statement of Nelson), p. 17

(statement of Copeland), and p. 54 (statement of Mackey);

PSPS interview, pp. 9, 16, 37 (statement of Haynes); O'Brien

interview, p. 2.

199 PSPS interview, p. 39 (statement of Haynes). HHS OCR
regularly conducts compliance reviews of HHS grantee

agencies, to determine if such agencies are or are not meet-

ing the civil rights obligations they asserted they were
meeting when they signed the assurance. Ibid., p. 39.

200 PSPS interview, p. 37 (statement of Haynes); O'Brien

interview, p. 2.

in carrying out their health-related missions,

they would not be expected to investigate the

extent to which recipients are compljdng with

civil rights statutes or to investigate complaints

of discrimination.201

The Civil Rights Review Team recommended
that OPDIVS collect information on the apph-

cant's current or past performance with respect

to civil rights compUance along with the civil

rights assvirance form.202 Furthermore, forms

that could be used as a self-audit currently exist

and might be adapted to be part of the funding

appUcation. For example, OCR is currently pilot

testing an automated pregrant review data re-

quest for HCFA's medicare program.203

OCR does not expect OPDIV staff to be civil

rights investigators but to be aware of statutes

such as title VI and refer suspected violations to

OCR (most of which are reported to regional of-

fices).204 OCR attempts to educate OPDIV staff

about civil rights enforcement (without imposing

civil rights compUance and enforcement respon-

sibiUties upon them).205 OPDIV staff review civil

rights statutes, HHS nondiscrimination poUcies

and procedures, OCR's Web site (which Usts fre-

quently asked questions), as well as docxmients

on OCR's guidelines and initiatives, such as

OCR's investigative memorandum on title VI
prohibition against national origin discrimina-

tion, which focused on persons with Umited
EngUsh proficiency.206 OCR also shared the HiU-

Burton CompUance Manual with the OPDIVS.207

The role that OCR intends for OPDIVS is

Umited to ensuring that grant appUcants receive

201 PSPS interview, pp. 37, 38 (statements of Haynes);

O'Brien interview, p. 2.

202 HHS, Review Team Report, pp. 24-25.

203 Ronald G. Copeland, associate deputy director. Office of

Program Operations, memorandum to regional managers.

Regions I thru X, Aug. 26, 1998 (re: automated pregrant

review data request project), pp. 3-4.

204 OPO interview, pp. 15, 18 (statement of Mackey);

Copeland and O'Brien interview, p. 3 (statement of

Copeland).

205 OCR has not published and disseminated to the OPDIVS
any memorandum, guidebook, or manual that specifically

explains ways to incorporate civil rights compliance, imple-

mentation, and enforcement responsibilities into their

agenda and programs to ensure the delivery of services in a

nondiscriminatory manner. See PSPS interview, pp. 35-38

(statement of Haynes).

206 PSPS interview, pp. 35, 36 (statement of Haynes); OCR,
"Guidance Memorandum on Limited English Proficiency."

207 PSPS interview, p. 35 (statement of Haynes).
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the appropriate application forms and submit

civil rights assvirances. For the most part, that is

all OPDIVS are doing. However, some OPDIVS
may be moving beyond that hmited role. HCFA
appears to have taken on more enforcement re-

sponsibihties because of its MOU with OCR.
HRSA has also assumed more responsibihties,

although without an MOU.

Extramural Civil Rights Functions of

Specific OPDIVS

HRSA
The Health Resources and Services Admini-

stration has an agencywide policy on monitoring

civil rights comphance of recipients of Federal

assistance^os and conducts a small number of

onsite audits. The purpose of HRSA's policy on

monitoring civil rights comphance is to describe

"pohcy and procedures for ensuring compliance

with apphcable civil rights provisions in the con-

duct of reviewing, awarding, and monitoring

HRSA contracts, grants, loans, scholarships, and
cooperative agreements."209 The poUcy hsts the

applicable civil rights statutes, Executive orders,

regulations, and guidehnes and tells what Fed-

eral agency is responsible for enforcing comph-

ance or implementing gviideHnes.210 It explains

HRSA's responsibility for ensuring that the rele-

vant civil rights provisions, materials, and re-

quired forms are part of the appUcation packet

and for determining that appUcants for financial

assistance have filed the reqviired assurances of

comphance with HHS' Office for Civil Rights.211

It also states that "HRSA through its offices. Bu-

reaus and the Regional Offices is responsible for

the monitoring of its financial assistance recipi-

ents Civil Rights comphance status."2i2

HRSA differs from other OPDIVS in that the

agency has taken an aggressive role in monitor-

ing the civil rights comphance of its recipients.

HRSA's Office of Equal Opportunity and Civil

Rights (OEOCR) carries out this monitoring.2i3

208 HRSA circular, no. 92.05. This "HRSA Policy for Moni-

toring Civil Rights Compliance of Financial Assistance and

Acquisition Programs" was distributed to HRSA bureau

Directors, the Office of Administration, Bureau Office Direc-

tors, and Bureau Division Directors. Ibid.

209 Ibid., p. 1.

210 Ibid., pp. 1-3.

2" Ibid.

212 Ibid.

213 Ibid.

The pohcy document outhnes five steps to the

process. First, based either upon alleged dis-

criminatory practices or random selection,

HRSA/OEOCR chooses financial assistance re-

cipients and contractors to review or to receive a

site visit. HRSA bureaus and regional offices,

with any necessary OEOCR assistance, then

collect comphance data for each of the selected

recipients and contractors or conduct the site

visits. Third, OEOCR analyzes the comphance
data and, fourth, issues reports on the civil

rights comphance status of the recipients or con-

tractors. Finally, OEOCR provides training and
technical assistance for financial assistance re-

cipients and contractors to effect comphance.^i^

HRSA bureaus do site visits and file reports

on them with OEOCR.215 A "site visit checkhst"

verifies whether the contracting organization

has an affirmative action program that has been
updated within the past year and meets statu-

tory requirements or other pohcies; and whether

the contractor has an EEO pohcy that has been
communicated internally with supervisors and
through employee training programs, personnel

manuals, and company newspapers, magazines,

and annual reports. 216

Data, including information on a recipient's

affirmative action plan (if one exists), internal

and extramural communications of the EEO
pohcy, and composite work force data, are col-

lected as well as any other available documenta-

tion.217 The data from all sources provide the

opportunity for the OEOCR to develop a profile

on the bureau's programs and individual recipi-

ent organizations.218 Bureau staff are assisted by

OEOCR staff when needed for site visits and
data collection. OEOCR is responsible for ana-

lyzing and interpreting the civil rights data. The
data form the basis of the postaward civil rights

comphance reports.219

According to HRSA circular 92.05, civil rights

comphance training is the responsibihty of the

2" Ibid., pp. 4-7.

21s Ibid., app. B, pp. 8-9.

216 Ibid., pp. 4-7.

217 HRSA provided a "checklist" for which the site visitor

must obtain information or documents responding to a list of

12 items and six questions about personnel policies and

practices. See HRSA, Response to Information Request, tab

2, "Civil Rights Site Visit Checklist," pp. 1-2.

218 HRSA circular no. 92.05, p. 5.

219 Ibid.
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OEOCR.220 This training is designed for all

HRSA staff, including headquarters and regional

office staff, who have grant and contract respon-

sibilities.221

HRSA's enforcement activities appear to be

done without a delegation of authority from

HHS/OCR in the form of a memorandum of un-

derstanding.222 Therefore they are not performed

vinder the auspices of a formal understanding

between the two agencies. However, it is impera-

tive that OCR work with each OPDIV to ensure

a clear, formalized delineation of roles and re-

sponsibilities so that HHS agencies knows ex-

actly what their roles are in supporting OCR in

its enforcement efforts.223

SAMHSA
In September 1998, the Substance Abuse and

Mental Health Services Administration Office of

Equal Employment Opportunity and Civil

Rights (EEOCR) transmitted the guidance fi-om

OCR on title VI with respect to persons with

limited EngUsh proficiency to SAMHSA center

directors and program offices.224 in its directive

220 Ibid., p. 7.

221 Ibid.

222 HRSA's response to the Commission's information re-

quest stated: "HRSA has not been delegated civil rights re-

sponsibilities by the department." Furthermore, asked to

provide copies of any cooperative agreements or MOUs,
HRSA provided general information on the Hill-Burton Act

(e.g., a fact sheet, a pamphlet, reports, and HHS poverty

guidelines), but no cooperative agreements or memoranda.
See HRSA, Response to Information Request, attachment to

cover letter, pp. 1, 3—4 (items 2 and 14) and tab 9.

223 In July 1999, HRSA reported that its Office of Equal

Opportunity and Civil Rights had already initiated discus-

sions with OCR's Region III regarding a training program to

assure that HRSA staff and field personnel are trained to

collect civil rights compliance data routinely. See Claude

Earl Fox, administrator, Health Resources and Services

Administration, letter to Frederick D. Isler, assistant staff

director. Office of Civil Rights Evaluation, USCCR, July 1,

1999, p. 3. See also USCCR, The Health Care Challenge:

Acknowledging Disparity, Confronting Discrimination, and
Ensuring Equality, vol. I, The Role of Governmental and
Private Health Care Programs and Initiatives, September

1999, chap. 4.

224 Richard Kopanda, acting director. Office of Equal Em-
ployment Opportunity and Civil Rights, Substance Abuse
and Mental Health Services Administration, HHS, memo-
randum to center directors, director, OPPC, director, DGM,
director, DCM, Sept. 15, 1998 (re: Title VI Prohibition

Against National Origin Discrimination Respecting Persons

with Limited Enghsh Proficiency—Guidance firom the Office

for Civil Rights) (hereafter cited as SAMHSA, Memorandum

on the guidance, the EEOCR instructed the cen-

ters on the reqioirements of the guidance for

health and social service providers, and stated

SAMHSA's poHcy to implement the giiidance in

the agency's grant contract programs promptly

and effectively.225 The memorandum stated that

the agency shovdd incorporate an "appropriate

reference to the responsibihties of recipients of

SAMHSA financial assistance to persons with

LEP. . .
."226 This assisted OCR in a major out-

reach and education campaign it was conducting

on its LEP guidance.

HGFA
The Health Care Financing Administration

administers the two largest Federal health pro-

grams, medicare and medicaid, which are a pri-

mary source of health insurance for minorities,

and the black population in particular.227

HCFA's228 vision for the future is to "guarantee

equal access to the best health care" through a

commitment that "[a]ll individuals will be given

an unconditional assurance of having the same
opportunity to have their health care needs met,

regardless of location, income, or other circum-

stances"; and "[t]he quaUty of health care they

receive is the best that can be provided."229

Policy on Civil Rights. HCFA has had a Civil

Rights CompUance PoUcy Statement since at

least 1994 that expresses a commitment to en-

suring that there is no discrimination in the de-

to Center Directors on LEP Guidance). See SAMHSA, Re-

sponse to Information Request, tab 9.

225 SAMHSA, Memorandum to Center Directors on LEP
Guidance.

226 Ibid.

227 Medicare and medicaid were established in 1965. Medi-

care provides health insurance coverage for people 65 and
over, younger people receiving social security disability

benefits, and persons who need dialysis or kidney trans-

plants for treatment of end-stage kidney disease. The bene-

ficiaries included approximately 33 milUon senior citizens, 5

million social security disability benefits, and 270,000 kid-

ney disease patients. HHS, Health Care Financing Admini-

stration, fact sheet, February 1997, p. 1. See vol. I, chap. 2.

228 Estabhshed in 1977, HCFA's mission is to assure health

care security for its beneficiaries. HCFA has defined health

care security as access to affordable and quality health

services, protection of the rights and dignity of beneficiaries,

and provision of clear and useful information to beneficiaries

and providers to assist them in making health care deci-

sions. HHS, Health Care Financing Administration, "About

HCFA," May 14, 1998, p. 4, accessed at <http://www.hcfa.

gov/about.htm#Whatis>.

229 Ibid., p. 5.
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livery of health care services under HCFA pro-

grams.^^o The most recent version of this state-

ment was distributed in April 1998.231 The
HCFA Administrator asked HCFA leadership to

share the statement with contractors, State

agencies, health care providers, and all others

directly involved in the administration of HCFA
programs. It states:

The Health Care Financing Administration's vision in

the current Strategic Plan guarantees . . . beneficiar-

ies . . . equal access to the best health care. Pivotal to

guaranteeing equal access is the integration of com-
pliance with civil rights laws into the fabric of all

HCFA program operations and activities. . . . [C]ivil

rights laws [applicable to] recipients of HCFA funds

. . . include title VI of the Civil Rights Act, as

amended, section 504 of the Rehabihtation Act, as

amended, . . . and title IX of the Education Amend-
ments of 1972, as well as other related laws. The re-

sponsibility for ensuring compliance with these laws

is shared by all HCFA operating components. Pro-

moting attention to and ensuring HCFA program
compliance with civil rights laws are among my high-

est priorities for HCFA, its employees, contractors.

State agencies, health care providers, and aU other

partners directly involved in the administration of

HCFA programs.232

The HCFA Civil Rights Statement also says, "To

achieve its civil rights goals, HCFA will continue

to incorporate civil rights concerns into the cul-

ture of our agency and its programs."233

230 See Bruce C. Vladeck, administrator. Health Care Fi-

nancing Administration, HHS, memorandum to HCFA lead-

ership, Oct. 20, 1994 (re: HCFA Civil Rights Compliance

Policy Statement) (hereafter cited as HCFA, 1994 Civil

Rights Compliance Statement). See HCFA, Response to In-

formation Request, "Response to question #7." The language

of the 1994 version was similar to the 1998 statement but

tended to emphasize enforcement rather than compUance
with civil rights laws and focused just on title VI. See also

HCFA, 1998 Civil Rights CompUance Statement.

231 HCFA, 1998 Civil Rights CompUance Statement.

232 Ibid.

233 Ibid. Three of HCFA's 10 regional offices submitted copies

of the CompUance PoUcy Statement that had been sent to

their funding recipients, suggesting that only one-third of the

HCFA regional offices demonstrated awareness of the formal

civil rights poUcy of their own OPDIV. See Gary A. Bailey,

director. Health Plan Purchasing and Administration, Region

VI, Health Care Financing Administration, HHS, memoran-
dum to section 1876 contractors and Medicare-i- Choice Pend-

ing, Dec. 16, 1998 (re: Health Care Financing Administration

Civil Rights CompUance PoUcy Statement); Alex E. TrujiUo,

acting regional administrator, Region VIII, Health Care Fi-

nancing Administration, HHS, Medicare Regional Information

letter to AU Part A Intermediaries [and] AU Part B Carriers,

Efforts to Improve Data Collection on Medicare

Beneficiaries. Because medicaid is a Federal-

State program, HCFA determined that it would
be difficult to reqxure that a State make changes
to the race/ethnicity field in its data system for

that program.234 Consequently, HCFA focused

its upgrading of race/ethnicity data on its medi-

care enrollment database. 235 According to

HCFA's senior advisor for technology to the chief

information officer, the data in HCFA's medicare

files are used for medical and sociological re-

search, insurance projections, and detection of

fraud or discrimination; and beneficiaries'

race/ethnicity is a key variable in any of these

efforts.236 Although HCFA aclmowledges that

inadequate access or care can be due to reasons

other than discrimination, HCFA staff use medi-

care claims with associated patient racial/ethnic

data to determine if members of minority groups

receive different types or levels of health care

than nonminority individuals.237

In 1995 the racial/ethnic status of approxi-

mately 1.43 miUion (or 3.8 percent) of the 37.5

miUion medicare beneficiaries was identified in

June 3, 1998 (re: HCFA Civil Rights CompUance PoUcy
Statement); EUzabeth Foley, director. Health Plan and Pro-

vider Operations, Region DC, Health Care Financing Admini-

stration, HHS, "Regional Office HMO/CMP Letter 98-12,"

July 10, 1998 (re: HCFA Civil Rights CompUance PoUcy

Statement). See also HCFA, Response to Information Request,

"Region VI," "Region VIII," "Region DC." However, according to

the deputy administrator of HCFA aU of the regional offices

and centred office components were given the HCFA Civil

Rights CompUance PoUcy Statement for distribution. Letters

expressing the HCFA administrator's commitment to civil

rights and the responsibiUties of recipients of Federal funds

were sent to aU medicare contractors in June 1998 and to aU
State medicaid directors in August 1998. SimUar letters also

were sent to those who operated health maintenance organi-

zations. On Dec. 3, 1998, the director of OEOCR sent a letter

to HCFA contractors advising them of HCFA's civil rights and
sexual harassment poUcies. Hash letter, attachment, p. 2.

234 Steve Melov, director. Management Information and
Analysis Division, and Pamela Malester, deputy director,

QuaUty Assurance and Control Division, Office of Manage-
ment Planning and Evaluation, OCR, HHS, interview in

Washington, DC, Nov. 20, 1998, p. 10 (statement of Melov)

(hereafter cited as OMPE interview).

235 Ibid., p. 10 (statement of Melov); John Van Walker, sen-

ior advisor for technology to the chief information officer.

Office of Information Services, Health Care Financing Ad-

ministration, HHS, telephone interview, Dec. 30, 1998, pp.

1-3 (hereafter cited as Van Walker interview).

236 Van Walker interview, p. 2.

237 Ibid.
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HCFA's database as "other" or "iinknown."238

HCFA tracks additional information on benefici-

aries, such as name, address, date of birth, and
dates of medicare entitlement, to determine re-

cipients' ehgibility for services and actual treat-

ments received.239 Because of HCFA's responsi-

bility to monitor health care access and service

dehvery for potential discrimination against

various groups, HCFA was concerned about not

having definitive information on the ra-

cial/ethnic composition of its medicare popvda-

tion.240 In response to the litigation that sought

to have HCFA collect race/ethnicity data on

every claim, as weU as HCFA's concern about

the deficiencies in its database holdings with

respect to classifying medicare beneficiaries'

race/ethnicity, HCFA decided to improve the in-

formation in the race/ethnicity field of its medi-

care enrollment database and decrease the

number of individuals classified as "other" or

"unknown."24i

Between November 1995 and July 1996,

HCFA mailed surveys to 2.1 miUion beneficiaries

hsted in its medicare database with race/ethnidty

categories of "other" or "unknown" and benefici-

aries who had surnames that met census criteria

for Hispanic, many of whom were potentially

misclassified as either white or black.242 The
survey asked recipients to identify their ra-

cial/ethnic status, choosing from the categories

white, not of Hispanic origin; black, not of His-

panic origin; Hispanic; American Indian or Alas-

kan Native; and Asian or Pacific Islander.243

Svirvey recipients were informed that complying

with HCFA's request was voluntary, and that

the information obtained from the instrument

could potentially ensure that medicare benefici-

aries have access to medical faciUties and receive

high-quahty care without regard to their

race/ethnicity.244 As a result of this survey,

HCFA was able to identify the correct ra-

cial/ethnic status of 356,000 Hispanics, 208,000

238 Ibid. The medicare database classifies recipients as

"unknown" if they did not divulge their racial/ethnic status

when they enrolled in medicare. Ibid., pp. 1-2.

239 Ibid., p. 2.

240 Ibid.

241 Ibid.

242 Ibid.

243 Ibid.; Questionnaire: Race/Ethnic Description, 0MB no.

0938-0674.

24'* Van Walker interview, p. 2.

Asians or Pacific Islanders, and 20,000 American
Indians or Alaskan Natives, thus decreasing the

percentage of recipients identified as "unknown"
or "other" to 2.4 percent (down from 3.8 percent

in 1995).245

Promotion of Civil Rights Compliance in Grants

and Contracts. HCFA disseminates information

about funding avaHability through its Grants

Administration Manual, which gives expHcit

instructions for widely disseminating informa-

tion about funding availabiUty and for soHciting

appUcations from minority- and woman-owned
businesses. "[T]o promote the widest possible

dissemination of information to all potential ap-

phcants concerning grant programs," the manual
recommends Federal Register announcements,

targeted maihngs, and alternate sources such as

magazines, newspapers, and the Internet.^^e

HCFA's Grants Administration Manual
states that HHS policy is "to afford smaU, mi-

nority and woman-owned businesses the maxi-

mum opportunity, consistent with law, to par-

ticipate in the Department's financial assistance

programs."247 To promote this poUcy, a small

business program manager maintains a hst of

small, minority, and woman-owned businesses

that may be interested in participating in assis-

tance programs, and mails information packets

directly to them. The mailing hst has names of

ehgible businesses that have asked to be placed

on the hst or have bid upon previous grants or

contracts; Web site addresses where small busi-

nesses advertise to Federal and State agencies;

local and national business directories; and re-

ferrals from within HHS.248 All apphcations un-

der programs for which for-profit organizations

are eUgible to apply include certifications for

minority business enterprises and woman-owned
businesses, so that apphcants can designate the

special consideration they wish to receive.249

Once a grant is approved, HCFA has a grants

management system in place to ensure program

compHance with Federal laws, regulations, and

246 Ibid., p. 3.

246 HCFA transmittal 97.04 (12/23/97), HCFA Grants Ad-

ministration Manual, GAM Section 2.03.203, "2.03.203-3

Promoting Widespread Dissemination of Funding Availabil-

ity," Part A, "Methods of Dissemination," p. 1.

247 Ibid., "2.03.203-5 Soliciting Applications firom Small,

Minority, and Women-Owned Businesses," p. 5.

248 Ibid., Section B, "Apphcation Certifications," pp. 6-7.

249 Ibid., Section A, "Procedures," pp. 5-6.
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policies; however, compliance with civil rights

laws is not an explicit part of it. HCFA appoints

a program official and a grant management offi-

cial to each grant. The program official serves as

a project officer and is concerned with program-

matic, scientific, and/or technical aspects of the

grant.250 Grants management officers provide

expertise in business and other nonprogram-

matic areas of grants administration, and ensure

that the grantee fulfills requirements of laws,

regulations, and administrative poUcies.^si The
program management and grants management
functions are kept separate. For example, grants

management officers do not report to an official

who exercises program management authorities

(including approval of grant applications).^52

Another staff person involved in grants man-
agement is the grants poUcy officer. This posi-

tion has oversight of grants operations, issues

poHcies, and conducts technical assistance and
provides training for HCFA staff and grantee

organizations.253 According to HCFA's Grants

Administration Manual, the grants poUcy officer

should conduct onsite compUance reviews of

grantee organizations and should conduct stud-

ies "to determine the need for changes in poHcies

or to develop and test innovative poUcies and
procedures."254 The grants pohcy officer is also

responsible for providing training on grants

management poUcies to both grants manage-

ment staff and program staff.255 Notably, col-

lecting information about the number or per-

centage of minorities and women who are em-

ployed or served by grantee organizations is not

a stated responsibility of either the grants man-
ager officer or the grants poUcy officer.

Outreach. HCFA has developed a manual ti-

tled Outreach Standards that provides guidance

for producing outreach materials. The manual
covers topics such as "cvdtural competence civil

250 HCFA transmittal 97.01 (02/12/97), HCFA Grants Ad-

ministration Manual, GAM Section 1.04.204, "1.04.204-3

Appointment of Discretionary Grants Managers and Pro-

gram Officials," Part C, "Program Officials," p. 3.

251 Ibid., Part B, "Grants Management Officers," p. 2.

252 Ibid., "1.04.204-4 Separation of Discretionary Grants

Organizational and Operational Functions," Part A,

"Independence of Grants Management Officers," p. 3.

253 Ibid., "1.04.204-7 Discretionary Grants Policy Officer

Functions," p. 10.

254 Ibid., Part E, "Perform or Manage On-Site Reviews," p. 10.

255 Ibid., Part F, "Provide Training," p. 11.

rights," "approved anti-discrimination language"

and "writing for low-Hterate audiences."256 This

guidance states:

Language, images and illustrations used in publica-

tion must represent our diverse beneficiary popula-

tions with respect to race, color, age, sex, . . . and na-

tional origin. Sometimes, this may mean that sepa-

rate ethnic or cultural versions of a basic test may be

required. Content and style shall not reflect adversely

on any group or groups of people who might be identi-

fied in fact or by impUcation. . . . Where space permits

materials should include information on federal anti-

discrimination provisions.257

The guidance gives standard language about

discrimination to be included in pubhcations in a

short form for leaflets and small pubUcations,

and in a longer form for major pubUcations such

as a handbook or guide.

The guidance on writing discusses low hter-

acy, cultviral differences, and cultural sensitivi-

ties. It recommends clear and simple writing for

everyone and notes that 40 percent of the mi-

nority population reads below a 6th grade

level.258 It gives a chart for determining read-

abihty of materials from the number of sen-

tences and syllables per 100 words.259 The guid-

ance also gives several steps for writing for a

low-hteracy reader. The guide does not make
any suggestions for outreach to persons for

whom Enghsh is a second language, for example,

whether bilingual materials should be provided,

or whether an interpreter should be available.

FDA OEECR
FDA affects the inclusion of minorities and

women in research though its reqvdred approv-

als for the use of drugs and medical devices, and
the Office of Equal Employment and Civil Rights

(OEECR) has a role in this process. An inter-

agency committee reviews and analyzes agency

and other medical research protocols for the par-

ticipation of minorities before drugs and medical

256 HHS, Health Care Financing Administration, Outreach

Standards, transmitted July 7, 1998 (hereafter cited as

HCFA, Outreach Standards), "Printed Materials," "Cultural

Competence Civil Rights." See HCFA, Response to Informa-

tion Request, "Response to question #6."

257 HCFA, Outreach Standards, "Standard Language for

Anti-discrimination."

258 Ibid., "Writing for Low-literate Readers."

259 Ibid., "Determining Readability, Fry Readability Graph:

Directions for Use."
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devices are approved for widespread use in the

United States. If the drug or medical device has

not been tested on diverse popialations, FDA can

deny approval, which would prohibit use of the

drug or medical device in this country.

One OEECR staff member has been assigned

to participate on the committee. The staff person

attends committee meetings that are held about

once a month, reviews research protocols, and
identifies civil rights issues.^so The staff member
reports committee discussions to the OEECR
deputy director.261 By serving on such a commit-

tee, OEECR staff have the opportunity to add
the civil rights perspective.^62 The staff should be

able to point out to the scientists and the princi-

pal investigators on the committee those points

or issues that may not be understood by the gen-

eral population. The deputy director of OEECR
thinks there is a role for OEECR in the process,

in providing civil rights information and per-

spective, and the support for the participation of

women and minorities in clinical trials.263

FDA As a Conduit for Collecting Extramural

Civil Rights Complaints. The director of OEECR
said that the Department has not given OEECR
any enforcement authority.264 OEECR does not

do any title VI or title IX enforcement and com-

pUance activities and would have to negotiate

with the Department to receive enforcement

authority.265 OEECR staff do not review grants,

conduct preaward or onsite activities, handle or

make decisions about complaints, collect ra-

cial/ethnic data, investigate complaints, or re-

view assurance forms for compUance.^^e OEECR
is merely a conduit for collecting extramural

complaints that come to FDA and sending them
to HHS' OCR for appropriate disposition or de-

termination.267 However, OEECR may have a

broader civil rights role in the futvire as it was in

the process of developing a memorandum of un-

derstanding with OCR that was scheduled to be

completed by June 15, 1999.268

260 Leeca and Morales interview, p. 2. (statement of Lecea).

261 Ibid.

262 Ibid., p. 4 (statement of Morales).

263 Ibid.

264 Ibid., p. 5.

265 Ibid.

266 Ibid, (statement of Lecea).

267 Ibid.

268 Ibid., p. 2.

OCR Authority for Civil Rights Enforcement in

Block Grants

With respect to block grant programs, OCR
has no hne authority^^a over the activities of

OPDIVS;270 the OPDIVS' civil rights comphance,
implementation, and enforcement duties are not

directly gmded and monitored by OCR.271 Con-

sequently, HHS agencies that sponsor State-

administered block grant programs, such as

HRSA or SAMHSA, could have difficulty pro-

viding comprehensive guidance to State recipi-

ents on their own comphance responsibihties,

their efforts to ensure the subrecipients' comph-
ance, and their efforts to develop methods of

administration.272 In addition, OPDIVS also may
have difficulty ensuring that States comply with

civil rights reqiiirements and sufficiently assess,

monitor, and enforce subrecipients' comphance
activities.2''3

For instance, although HHS requires its

State recipients to submit methods of admini-

stration (specifying their procediires and activi-

ties for evaluating, maintaining, achieving, and
ensviring their own comphance with title VI and
monitoring and enforcing subrecipients comph-
ance activities274), the OPDIVS do not provide

State agencies guidance in completing this

document, nor do they review the submitted

methods or monitor States' adherence to such

269 "Line authority refers to an agency's (such as OCR)
oversight of the activities (those that are related to and not

related to civil rights enforcement matters) performed by a

particular entity (such as an HHS OPDIV). See Copeland

and O'Brien interview, p. 4 (statement of Copeland).

270 USCCR, Federal Title VI Enforcement, pp. 220, 221;

Kathleen O'Brien, special assistant to the director, and Patri-

cia Mackey, deputy associate director, OfBce of Programs Op-

erations, OCR, HHS, interview in Washington, DC, Oct. 16,

1998, p. 8 (statement of O'Brien and Mackey) (hereafter cited

as O'Brien and Mackey interview); OPO interview, pp. 16, 26

(statements of Mackey); Copeland and O'Brien interview, p. 4

(statement of C!!opeland); O'Brien interview, pp. 1-2.

271 USCCR, Federal Title VI Enforcement, pp. 220, 221, 239;

OPO interview, pp. 16, 26 (statements of Mackey); O'Brien

interview, pp. 1-2.

272 USCCR, Federal Title VI Enforcement, pp. 9, 232. Meth-

ods of administration are procedures and activities detailing

the States' strategies to ensure their compliance with civil

rights laws and oversee, assess, ensure, and enforce their

subrecipients' compliance. See ibid., pp. 178-79.

273 Ibid., pp. 2-3, 78-79, 178. See vol. II, chap. 4, for a dis-

cussion ofHHS block grants.

274 USCCR, Federal Title VI Enforcement, pp. 9, 178-79. See

also 28 CFR § 42.410 (1998); 45 CFR § 80.4(b)(2) (1998).
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procedvtres.^'^s Pvirther, OPDIVS that administer

block grant programs are not authorized, or re-

qviired, to evaluate States' and subrecipients'

comphance with civil rights statues and regida-

tions.2''6

OCR's Leadership Role over OPDIVS
According to OCR staff, OCR was estabHshed

in the 1960s to be a separate entity from all HHS
program operations (i.e., OPDIVS) and head-

quarters divisions, in order to "watch over eve-

rybody," implement and enforce civil rights ob-

jectively, and ensure that all HHS programs op-

erate in a nondiscriminatory manner.^'? With
respect to OPDIVS, OCR "provides leadership

and gmdance in planning and implementing

civil rights comphance activities"; "plans and
conducts a continmng program of evaluating

civil rights comphance activities"; and "conducts

[a] program of training for [OPDIV] staff to carry

out their civil rights responsibihties."^'^ OCR
staff stated that none of the Department's

OPDIVS had been delegated any authority to en-

force title VI or any other civil rights statute.^''s

Departmental Guidance on OCR's Role

The Secretary's delegation of authority for

civil rights enforcement to OCR makes clear that

OCR, not the OPDIVS, is responsible for civil

275 USCCR, Federal Title VI Enforcement, pp. 9, 232;

Copeland and O'Brien interview, p. 3 (statement of Copeland);

Gary Carpenter, public health analyst, Health Resources and

Services Administration, HHS, Sept. 18, 1998, interview, pp.

4-5 (hereafter cited as Carpenter interview); Marilyn Stone,

branch chief, Grants Policy Branch, Grants and Procurement

Management Division, Health Resources and Services Ad-

ministration, HHS, Sept. 17, 1998, interview, pp. 1-2

(hereafter cited as Stone interview). Discussion of OPDIVS'
extent of examination of State grantees' "methods of admini-

stration" is addressed in vol. II, chap. 4.

276 See Carpenter interview; Stone interview; USCCR, Fed-

eral Title VI Enforcement, pp. 3, 9, 77-80, 88-149, 178-80,

232-46; Copeland and O'Brien interview, p. 3 (statement of

Copeland).

277 OPO interview, pp. 26, 28 (statement of Mackey).

278 47 Fed. Reg. 20,032-35 (1982).

279 The associate deputy director of HHS OCR's Office of

Program Operations (OPO), the director of OPO's Division of

Voluntary Compliance and Outreach, the director of HHS'
PoUcy and Special Projects Staff, the deputy to OCR's dep-

uty director, and OCR's special assistant agreed with this

statement. See OPO interview, p. 14 (statement of Nelson),

p. 17 (statement of Copeland), and p. 54 (statement of

Mackey); PSPS interview, pp. 7, 8, 9, 16, 37-39 (statement

of Haynes); O'Brien interview, p. 2.

rights enforcement, including complaints inves-

tigations and comphance reviews.^so At the same
time, the OPDIVS have a role in compliance ac-

tivities, but presumably only under OCR leader-

ship and guidance and according to training

OCR has provided. Thus, civil rights enforce-

ment among the OPDIVS largely depends on
how OCR and the OPDIVS work together to im-

plement and enforce civil rights laws.

A 1993 departmental report by the Civil

Rights Review Team recognized both the lack of

a relationship between OCR and the OPDIVS
and the importance of such a relationship for

enforcing civil rights.^si The Civil Rights Review
Team was created to examine the mission and
function of OCR and make recommendations for

strengthening the office. The team concluded

that OCR's review activities were not integrated

in a meaningful way into the program manage-
ment functions of the OPDIVS.282 OCR had "only

minimal ongoing haison" with the OPDIVS.283

The Civil Rights Review Team argued that this

lack of coordination between OPDIVS and OCR
causes OCR to be reactive.284 Staff in OPDIVS
who assume civil rights comphance responsibih-

ties (e.g., reviewing apphcants' statements of

assurance) are not managed by and do not report

directly to OCR's director.^ss Although the direc-

tor of OCR guides HHS' enforcement activities

related to title VI, OCR does not have a formal

oversight and monitoring system to review,

evaluate, and direct the performance of OPDIVS
as it relates to civil rights comphance activi-

ties.286 Instead, guidance to the OPDIVS tends to

be informal.287

The Civil Rights Review Team's report ex-

plained that "protecting the rights of citizens to

access and fair treatment in HHS programs" is a

responsibihty that must be shared by all HHS
operating and headquarters divisions, and that

280 47 Fed. Reg. 20,032-35 (1982).

281 See generally HHS, Review Team Report, p. 2.

282 Ibid.

283 Ibid., p. 9.

284 Ibid., p. 24.

285 O'Brien and Mackey interview, p. 8 (statement of O'Brien

and Mackey); OPO interview, pp. 16, 26 (statement of

Mackey); O'Brien interview, pp. 1-2. See also USCCR, Fed-

eral Title VI Enforcement, pp. 220-21.

286 Ibid.

287 O'Brien and Mackey interview, p. 8 (statement of O'Brien

and Mackey).
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civil rights functions shoiald also be shared.^ss

The team's report impHcitly distingmshed two
types of civil rights functions that should be

shared between OCR and the OPDIVS. The first

is "traditional enforcement of civil rights stat-

utes," which has "focused on detecting and stop-

ping discrimination practiced by an employee or

institution against protected individuals or

classes of individuals who may have been denied

access or appropriate services."289 This type of

activity involves complaints investigations, com-

phance reviews, and the assurances of compli-

ance that OPDIVS obtain from their grantees.

But, the report urged HHS to move beyond tra-

ditional enforcement of civil rights statutes to

deal with broader civil rights issues.^s" This sec-

ond function involves identifying discriminatory

practices or systemic discrimination, such as

whether health and human services programs
are designed or operated in such a manner as to

have a discriminatory effect.^si and implement-

ing departmentwide approaches with a mini-

mum of processing steps for prevention or reso-

lution of problems.292

The Civil Rights Review Team did not sug-

gest major changes in the roles of OCR or the

OPDIVS with respect to traditional civil rights

enforcement. The report recognized that 75 per-

cent of OCR resources were devoted to com-

plaints handUng and merely recommended that

this process be made to work faster and more
efficiently to allow more time for other civil

rights activities.293 It also acknowledged that

OCR covdd not "monitor the civil rights perform-

ance of the more than 100,000 organizations

which receive HHS funding," largely through the

OPDIVS.294 OCR has been overburdened doing

precertification reviews of just the medicare pro-

grams xuider the HCFA.295 The civil rights com-

pUance of grantees has mostly been promoted by

the OPDIVS, which require grant appHcants to

file a signed assvirance form that they will com-

ply with Federal civil rights obUgations.296 The
review team's report suggested that OPDIVS
obtain detailed information on grant apphcants'

past performance with respect to civil rights

(termed "a self-audit") in addition to the signed

assvu-ance of compHance.297 OCR could then do a

sampHng of compHance reviews or audits of the

OPDIVS' grantees.298

Apart from the OPDIVS' added responsibility

of collecting self-audits from grant apphcants,

the Civil Rights Review Team's recommenda-
tions did not preclude them from doing tradi-

tional civil rights enforcement, stating that

"[i]nsofar as [OPDIVS] may agree and be able,"

they may perform compUance reviews or engage

in "other compHance or early complaint resolu-

tion activities,"299 although only under a negoti-

ated MOU with OCR.300 The team suggested

several ways in which OCR could involve the

OPDIVS in traditional civil rights enforcement.

OCR could use the OPDIVS as an initial and
ongoing avenue for providing civil rights guid-

ance and information to recipients. It could use

the OPDIVS to carry out pregrant reviews of the

recipients' self-audits, to gather information for

OCR reviews, and to audit activities in the

covirse of monitoring civil rights compUance.
OCR could notify OPDIVS of complaints filed

against grantees and the final findings and so-

hcit their help in identifying problematic trends.

It could use the OPDIVS for early intervention

to resolve complaints.^"^

With respect to the broader efforts to identify

discriminatory practices, the Civil Rights Review
Team recommended collaboration of OCR and
OPDIV experts in which OCR could raise fo-

cused issues and involve OPDIVS and their pro-

gram experts in identifying strategies to address

them.302 According to the review team report,

each OPDIV should have a designated civil

rights advisor to act as haison with OCR.^o^

288 HHS, Review Team Report, pp. 2, 4, 22.

289 Ibid., p. 13.

290 Ibid.

291 Ibid.

292 Ibid., pp. 4, 22-23.

293 Ibid., p. 21.

294 Ibid., p. 22.

295 Ibid., pp. 23-24.

296 Ibid., p. 23.

29T Ibid., pp. 24-25.

298 Ibid.

299 Ibid., pp. 23-24.

300 Ibid., p. 23.

301 Ibid., p. 24.

302 Ibid., pp. 2, 12-13, 15.

303 Ibid., p. 24.
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OCR Strategic Plan

In December 1994, more than a year after the

Civil Rights Review Team issued its report, OCR
released a newly developed strategic plan.304 The
plan responded to many of the concerns of the

Civil Rights Review Team. For example, in de-

veloping its strategic plan, OCR consulted with

the OPDIVS305 to develop program priorities

that address the most acute problems of dis-

crimination,^o^ as the review team's report rec-

ommended.307 The director of OCR indicated

that OCR planned to work in conjunction with

the OPDIVS in a number of title VI enforcement

areas, including poUcy development and moni-

toring State recipients.308 OCR also planned to

"seek innovative means for expanding partner-

ships for civil rights awareness and implementa-

tion throughout the Department's programs" and
to "integrate civil rights into the ongoing opera-

tions and oversight of all HHS programs/'^os

On enforcement activities, the strategic plan

demonstrated an intention to increase OPDIV
awareness of civil rights compUance matters by
training managers and staffs.^^" On broader civil

rights issues and poUcies, the strategic plan

mentioned an OCR intention to propose to the

HHS Secretary a Secretarial delegation of

authority instructing OCR to work with the

OPDIVS to ensure that HHS-sponsored pro-

grams do not discriminate on the basis of race,

color, or national origin.^n OCR also planned to

interact more with OPDIVS on issues related to

developing civil rights guideHnes, customer out-

304 HHS, OCR, "Strategic Plan," Dec. 16, 1994 (hereafter

cited as OCR "Strategic Plan, 1994"). See vol. II, chap. 3.

305 USCCR, Federal Title VI Enforcement, p. 221, note 29.

306 Dennis Hayashi, director, OCR, HHS, letter to Frederick

D. Isler, acting assistant staff director, Office of Civil Rights

Evaluation, USCCR, Nov. 4, 1994, enclosure, "Title VI
Plans—^Department of Health and Human Services," p. 2

(hereafter cited as Hayashi letter). Other headquarters staff

confirmed that the OPDIVS' assistance was soUcited when
the plan was developed. Staff agreeing with this included

the Secretary, the OCR director's special assistant, and the

director of OCR's Policy and Special Projects Staff. See

USCCR, Federal Title VI Enforcement, p. 221; Copeland and
O'Brien interview, p. 4 (statement of O'Brien); PSPS inter-

view, p. 40 (statement of Haynes). See also OCR "Strategic

Plan, 1994," p. 3.

307 HHS, Review Team Report, p. 15.

308 See Hayashi letter.

309 Ibid., pp. 1-2.

310 OCR "Strategic Plan, 1994," p. 9.

311 Ibid., pp. 7-8.

reach, and data collection, and to ensure that

civil rights considerations were incorporated into

HHS programs and pohcies.3i2

The strategic plan also mentioned an OCR
goal to increase the number of program reviews

that OPDIVS do incorporating civil rights.^13

However, this does not refer to comphance re-

views of funding recipients, but to review of

OPDIV pohcies, gviidance, and provisions for

broader program accessibiHty.^i-* To conduct

more investigations and reviews of funding re-

cipients, the plan suggests that OCR identify

and estabhsh cooperative agreements with State

agencies. The OPDIVS wiU help identify the

State agencies. The State agencies would con-

duct postgrant reviews of comphance that are

limited in scope and subject to OCR review.^is

The strategic plan does not make any men-
tion of OPDIV involvement in preaward reviews,

as the Civil Rights Review Team recommended.
The review team's suggested pilot program was
to have OPDIVS mail pregrant certification and
technical assistance packages.^i^ Another sug-

gestion was to prepare a compUance guidebook

to assist OPDIVS in performing a structvired set

of activities.317 It is not clear from either of these

suggestions whether the intent is for OPDIVS to

conduct preaward reviews.

Finally, the strategic plan includes a long-

term strategy of estabHshing "an ongoing notifi-

cation process" to inform OPDIVS of OCR's
"initiation of high impact case work and other

civil rights matters."3i8 Increasing numbers of

OPDIV program officials are expected to be rou-

tinely informed of the resvilts of OCR's investiga-

tive and outreach initiatives.^is However, it is

unclear whether this strategy will address the

concerns of OPDIVS that do not always know
when their funding recipients and providers are

the subject of a complaint or a comphance re-

view.32o

312 Ibid., pp. 8, 12-13, 15-16.

313 Ibid., p. 9.

314 Ibid., pp. 7-9.

315 Ibid., pp. 16-17.

316 Ibid., p. 17.

317 Ibid.

318 Ibid., p. 10.

319 Ibid.

320 See, e.g., Lecea and Morales interview, p. 6.
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OCR'S Coordinated Activities with OPDIVS
In 1998 OCR staff stated that working more

closely with the OPDIVS was one of OCR's major
goals.321 According to OCR's director of PoUcy
and Special Projects Staff, the interaction be-

tween OCR and OPDIVS322 has become a regu-

lar, positive activity, and serves to ensure that

HHS programs are reaching the individuals

whom the programs are intended to serve and
meeting the needs of HHS' constituency.323

OCR identified various ways in which the of-

fice works with OPDIVS. OCR works with

OPDIVS to ensure they vinderstand their com-

pHance responsibihties for title VI and other civil

rights laws.324 They also work together to de-

velop poHcies, civil rights guidelines, indicators

of broader access for protected groups, and stan-

dards for determining adverse impact,^25 and
they sometimes jointly review adoption and fos-

ter care agencies and programs such as Tempo-
rary Assistance to Needy FamHies (TANF).326

OCR and Specific OPDIVS

FDA
FDA's Office of Equal Employment and Civil

Rights (OEECR) staff person assigned to work
with OCR reported very Uttle communication
with OCR in the past. She stated that OEECR
was "left out in the cold about extramural civil

rights."327 Since OEECR initiated the effort to

develop an MOU, the communication between
the two offices has improved.328 Yet, apart from
interaction concerning the MOU, FDA staff did

not describe a close relationship with OCR.
FDA's OEECR did receive OCR's guidance on
limited Enghsh proficiency and a briefing on the

document.329 In general, OEECR has received

only minimal technical assistance and guidance

321 OCR, July 29, 1998, interview, p. 3.

322 psps interview, pp. 34-35 (statement of Haynes).

323 Ibid., pp. 15, 34, 35 (statement of Haynes).

324 Ibid., pp. 6, 38 (statements of Haynes).

325 Ibid., p. 40 (statement of Haynes). OCR's director of

PSPS mentioned Healthy People 2000 and OCR's "Dog
Guide Policy" (use and availability of dog guides to assist

individuals going to hospital clinics or other health care

facilities) as examples of OCR/OPDIV interaction to develop

policy guidance. Ibid., pp. 5, 40.

326 Ibid., p. 40 (statement of Haynes).

327 Lecea and Morales interview, p. 5 (statement of Morales).

328 Ibid.

329 Ibid., p. 5.

from OCR. Technical assistance is not an ongo-

ing activity, but is usually provided only when
new or novel issues arise.33o OEECR does not

expect any formal training from OCR until the

MOU is completed and the natvire of any dele-

gated activities is clearer.33i The OEECR direc-

tor would like more regularly scheduled meet-
ings with OCR.332

HGFA
HCFA's Office of Equal Opportunity and Civil

Rights (OEOCR) has had much recent interac-

tion with OCR as a result of a massive training

effort that HCFA has luidertaken to increase

and update staff knowledge of civil rights laws.

OCR has agreed to do the training, but only af-

ter considerable reluctance. The training in-

volves 60 3-hour sessions for 2,400 HCFA em-
ployees, to be completed within a 1-year pe-

riod.333 OCR initially refused to do the training

because of a lack of resources. OCR only con-

sented to do it after HCFA had investigated and
rejected other avenues of offering the training;

and agreed to pay any travel and per diem for

the OCR trainers and to allow OCR regional

staff to train HCFA regional staff.334 OEOCR's
director hopes that the high level of interaction

between the offices wiU remain after the training

has ended, particularly when negotiating a new
MOU.335

SAMHSA
SAMHSA reported that OCR "technical guid-

ance and assistance have been readily avail-

able," so much so that the OPDIV does not need
a formahzed arrangement such as a cooperative

agreement or a memorandum of understanding

with HHS' OCR.336 OCR has met with SAMHSA
staff recently when the extramviral civil rights

component was added to the equal employment
opportunity functions of its office.^37

330 Ibid., pp. 5-6.

331 Ibid., p. 5.

332 Ibid., p. 6.

333 HCFA OEOCR interview, pp. 7-8 (statement of Suris-

Fernandez).

334 Ibid., p. 7 (statement of Suris-Fernandez).

335 Ibid., p. 8 (statement of Suris-Fernandez).

336 SAMHSA, Response to Information Request, p. 1.

337 OPO interview, pp. 13—14 (statement of Nelson).
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OCR Enforcement Activities, Generally

One area where OCR is not coordinating with

the OPDIVS is in traditional enforcement activi-

ties. OCR continues to see the implementation of

civil rights statutes as its own responsibiUty and
does not see the OPDIVS as having the time,

resources, or expertise to handle enforcement

activities beyond the obtaining of assurances.^38

According to OCR's director of Pohcy and Special

Projects Staff, OPDIV staff are assigned to and
"have a hard enough time" managing the pro-

grammatic elements of the provisions and serv-

ices they deUver.339 "[T]hey should not be asked

to handle civil rights responsibiUties as well."340

OCR has the expertise that OPDIV staff do not

have on civil rights compUance, implementation,

monitoring and oversight, and enforcement mat-

ters. It would "take a while" to get OPDIV staff

"up to speed," and they may not want to get "up

to speed."34i Finally, OCR staff do not beheve

that a more proactive role of OPDIV staff in civil

rights implementation and enforcement respon-

sibiUties would necessarily result in fewer com-

plaints of discrimination in HHS programs.342

OCR works cooperatively with OPDIVS dur-

ing the pregrant process, to make sure that re-

cipients and grantees are aware of what they

must do.343 But, again, OCR is ultimately re-

sponsible for implementing civil rights stat-

utes.344 OCR has Umited the OPDIVS' role in

enforcement responsibilities to ensuring that

recipients provide necessary assurances of non-

discrimination before awarding Federal funds.345

OCR, not the OPDIVS, devised the form that is

used to obtain these assiu'ances.346

Technical Assistance

According to OCR staff, OCR is trying to

make OPDIVS more aware of civil rights issues

so they can target their programs to address

such issues before there is a problem. 347 Because

OPDIV staff may be more famihar with equal

employment opportunity issues than extramural

civil rights matters, they have requested OCR's
technical assistance in the latter area.348 For in-

stance, OCR provided technical assistance to

HCFA, HRSA, and AHCPR in the development

of their respective strategic plans.349 These

OPDIVS, in turn, provided input to the draft of

OCR's strategic plan.35o OPDIV staff tend to ap-

proach regional staff, before OCR headquarters,

when needing technical assistance.35i For in-

stance, an OPDIV could approach its HHS re-

gional office and ask the civil rights staff what to

do to determine if a day care center has been
discriminating.352 The OCR staff, in turn, would

inform the OPDIV that "poor program admini-

stration" must be ruled out before a civil rights

violation is determined.353

Outreach to OPDIV Funding Recipients

In developing and implementing its 1994

Strategic Plan, OCR regional managers worked

with OPDIVS and sponsored "customer service

outreach meetings," which served as a forum for

HHS recipients and program administrators on

HHS civil rights enforcement.354 All 10 regional

offices invited stakeholders to attend such

meetings.355

According to OCR staff, OCR works in part-

nership with other departmental elements in the

development of important departmental initia-

338 For example, OCR's director of Policy and Special Proj-

ects Staff stated, "it is OCR's responsibility to implement

civil rights statutes . . .
." PSPS interview, p. 38 (statement

of Haynes).

339 Ibid.

340 Ibid.

341 Ibid.

342 Ibid.

343 Ibid., p. 7 (statement of Haynes).

344 Ibid.

345 Copeland and O'Brien interview, p. 2 (statement of

Copeland); OPO interview, pp. 15, 25 (statements of Mackey

and Shepperd); PSPS interview, pp. 37-39 (statement of

Haynes).

346 OPO interview, pp. 15, 26 (statements of Mackey and

Shepperd).

347 HHS OCR July 29, 1998, interview, pp. 3-4 (statement of

Copeland).

348 OPO interview, p. 13 (statement of Nelson).

349 PSPS interview, p. 40 (statement of Haynes).

350 Ibid.

351 OPO interview, p. 15 (statements of Mackey and
O'Brien); PSPS interview, p. 8 (statement of Haynes).

352 Ibid., p. 19 (statement of Mackey).

353 Ibid., p. 20 (statement of Mackey).

354 O'Brien and Mackey interview, p. 7 (statement of

O'Brien). The special assistant to the director of HHS OCR
clarified that "customer service outreach sessions" were held

specifically in conjunction with the development and imple-

mentation of OCR's most recent (1994) Strategic Plan. See

Copeland and O'Brien interview, p. 4 (statement of O'Brien).

355 OPO interview, p. 57 (statement of Mackey).
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tives on minority and women's health. ^56 Al-

though some of these are internal initiatives to

benefit the Department itself, many of them re-

late to the Department's extramural civil rights

activities.357 For instance, the OCR strategic

plan proposed that OCR work with the OPDIVS
to ensure that HHS-sponsored programs do not

discriminate on the basis of race, color, or na-

tional origin.358 In response to this proposal,

OCR, along with the OPDIVS and the Assistant

Secretary for Planning and Evaluation, is in the

early stages of an initiative that addresses qual-

ity of care disparities facing racial/ethnic minori-

ties.359 This effort is tied to the HHS Initiative to

EHminate Racial and Ethnic Disparities in

Health.360 OPDIVS are expected to determine

how their services are being dehvered to diverse

groups and if their services are "ciilturally com-
petent."36i

In 1995, as part of the Multiethnic Placement

Act (MEPA)362 Initiative, OCR, the Office of

General Covinsel, and the Administration on
Children and Famihes went to each HHS region

to meet State officials in adoption and foster care

placement to inform them of their civil rights

responsibihties under MEPA.3G3 OCR and OGC

356 O'Brien and Mackey interview, p. 9 (statement of

Mackey).

357 Ibid.

358 HHS/OCR "Strategic Plan, 1994," pp. 7-8.

359 O'Brien and Mackey interview, p. 9 (statement of

Mackey).

3G0 Copeland and O'Brien interview, p. 4 (statement of

O'Brien). In 1998 HHS inaugurated its national effort to

eliminate disparities in health access and outcomes in infant

mortality, cancer screening and management, cardiovascu-

lar disease, diabetes, HIV infection, and child and adult

immunizations. See HHS, "The Initiative to EUminate Ra-

cial and Ethnic Disparities in Health," May 26, 1998, p. 1,

accessed at <http://raceandhealth.hhs.gov>.

3ei OPO interview, pp. 17, 54 (statement of Mackey); PSPS
interview, pp. 6, 34, 35 (statement of Haynes).

362 Pub. L. No. 103-382, 108 Stat. 3518 (codified in scattered

sections of 7, 8, 15, 20, 25, 29, and 42 U.S.C. (1994 & Supp.

HI 1997)).

363 OPO interview, p. 15 (statement of Copeland). In 1995

OCR and ACF issued a policy guidance on the use of race,

color, or national origin as considerations in adoption and
foster care placements. See Mary Jo Bane, Assistant Secre-

tary for Children and Families, and Dennis Hayashi, direc-

tor, OCR, letter to addressees (re: Guidance on the Multi-

ethnic Placement Act of 1994, 1995). The Multiethnic

Placement Act of 1994 was enacted to prevent discrimina-

tion on the basis of race, color, or national origin as consid-

erations in adoption or foster care placement. Ibid., p. 1.

also provided outreach to each OPDIV on issues

related to discrimination under title VI. 364

In January 1998, the OCR director issued a

formal memorandvim to all OPDIV and head-

quarters office heads.365 This memorandum ad-

dressed the extent to which racial/ethnic minori-

ties are being served in a nondiscriminatory

manner in the 3,591 hospitals that received

funds under HHS' Hill-Burton program (more
than 60 percent of all hospitals nationwide) and
were expected to comply with a community
service assvirance provision.366 The memoran-
dum also summarizes the results of a 1996 sur-

vey administered to 380 non-Hill-Burton hospi-

tals, which assessed the facihties' compHance
with title VI, and obtained data on the number
of persons provided emergency services and/or

admitted as inpatients, by race/ethnicity, and
method of payment.367

As of 1998, OCR conducts outreach and
education activities in partnership with OPDIVS
such as HCFA on such issues as HIV, renal

dialysis, waivers, managed care, and other

financial issues; and with ACF, OCR does

outreach and education activities on welfare

reform, adoption, and foster care.368 In addition,

outreach meetings in 1998 addressed issues such

as LEP, the Hill-Burton program. Healthy

People 2000 and 2010, and the Children's Health

Insurance Program.369 Overall, with respect to

364 OPO interview, p. 16 (statement of Copeland).

365 O'Brien and Mackey interview, p. 6 (statement of

Mackey); PSPS interview, p. 35 (statement of Haynes); Den-
nis Hayashi, director, OCR, HHS, memorandum to OPDIV
and STAFF heads, Jan. 22, 1998 (re: civil rights compliance

reports) (hereafter cited as OCR, Hospital Memo). See chap.

4 for additional discussion of this memo.

366 OCR, Hospital Memo.
367 Ibid.; OMPE interview, p. 11 (statement of Melov). Al-

though the memorandum states 384 hospitals, 4 of the fa-

cilities were actually closed. See OMPE interview, p. 11

(statement of Melov).

368 O'Brien and Mackey interview, p. 8 (statement of

O'Brien); PSPS interview, pp. 14-15, 34-37 (statement of

Haynes).

369 Ibid. In 1998 OCR issued an investigative memorandum
on title VI prohibition against national origin discrimina-

tion, which focused on persons with hmited English profi-

ciency. See OCR, "Guidance Memorandum on Limited Eng-

lish Proficiency." To provide outreach on title VI's protec-

tions of and provisions for individuals with hmited Enghsh
proficiency, OCR regional offices held "roll-out LEP guidance

memorandum briefings." Attendees at these sessions in-

cluded State and local elected officials; Federal, State, and
local government departments and agencies; representatives
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HHS' outreach education activities that are

conducted via the joint efforts of OCR and the

OPDIVS, OCR tends to "piggyback" onto

OPDIVS' outreach endeavors rather than vice

versa. ^'^o For instance, when OPDIVS hold

conferences related to their specific program-

matic areas, the HHS regional offices submit

their monthly activities reports informing OCR
headquarters of such activities during the

planning stages.^^i OCR may want to be "at the

table" during OPDIVS' conferences so that the

agency can provide participants with a civil

rights perspective ofHHS provisions.^'^

Civil Rigfits Training of OPDIV Staff

OCR's last major, departmentwide training

initiative was in 1993.373 The initiative consisted

of three 1-day "civil rights forums," which were

held for about a year on a quarterly basis.3^4 The
forums served the Department's operating and
staff divisions as weU as title VI, Hill-Burton,

and title IX funding recipients.375 The first civil

rights forum was a 1-day "civil rights 101" ses-

sion where staff of all OPDIVS, as well as DOJ
and EEOC, had been invited and were repre-

sented.376 The session's objective was to explain

basic civil rights requirements and responsibih-

ties relevant to OPDIVS' programs. 37? The latter

two forums addressed the ADA and other dis-

abihty statutes, but not title VI, title IX, Hill-

Bxirton Act, or nondiscrimination provisions in

block grant programs.378

The last training OCR offered OPDIVS on

section 504 (part 85) was also in 1993.379 The

of human rights/civil rights agencies; social service provid-

ers; refugee, immigrant, and provider associations and or-

ganizations; and other stakeholders. See HHS, OCR, Notes

on Regional RoU-Outs on LEP Guidance Memorandum
(HHS/OCR response to information request, question J—5).

370 OPO interview, p. 22 (statement of O'Brien).

371 Ibid., pp. 22-23 (statement of O'Brien). Each month,

HHS regional offices submit their Significant Activity Re-

ports (SAR) to OCR headquarters.

372 Ibid.

373 O'Brien and Mackey interview, p. 7 (statement of

O'Brien).

374 Ibid.; OPO interview, pp. 10-12 (statement of Nelson).

375 O'Brien and Mackey interview, p. 7 (statement of

O'Brien).

37G OPO interview, pp. 10-11 (statement of Nelson).

377 Ibid., p. 10 (statement of Nelson).

378 Ibid., pp. 10, 12 (statement of Nelson).

379 Ibid., p. 11 (statement of Nelson).

sessions focused on informing OPDIV staff about

the responsibihty of recipients of federally con-

ducted programs to develop self-evaluations and
transition plans. 38o During the training period,

OCR provided each OPDIV with onsite, 1-day

training sessions, tailored to the specific pro-

grams they administer. 381 The training appears

to have heightened the OPDIV staffs awareness
of section 504, and as a result OCR has subse-

quently received numerous requests for techni-

cal assistance on this statute. 382

Together, the 1993 foriuns and section 504

sessions covered "all of [OCR's] authorities and
regulations, using fact sheets and case files."383

However, OCR provides httle training on some
civil rights statutes.384 For example, because

OCR does "very Uttle" work with title IX, it does

not offer training on this civil rights statute.385

And, because the Hill-Bixrton program is being

phased out, no training is provided on it.386 Yet,

in the civil rights forums, participants from the

OPDIVS expressed concerns to OCR about con-

cepts such as medical redlining and race,387 sug-

gesting that more training on the HiU Burton

Act may be needed.

OCR has not provided any departmentwide

civil rights training in the 6 years that have

elapsed since the 1993 civil rights forums.388

Some more recent training has been offered, but

was available only to a single OPDIV. For exam-

ple, OCR held a 1-day training session for

HCFA's providers on title VI and section 504

issues in December 1998.389

OCR apparently lacks a poHcy on the provi-

sion of civil rights training to OPDIV staff. An
OCR representative acknowledged that OCR

380 Ibid., pp. 11-12 (statement of Nelson).

381 Ibid., p. 11 (statement of Nelson).

382 Ibid., pp. 11-12 (statement of Nelson).

383 Ibid., p. 11 (statement of Nelson).

384 Ibid., pp. 2-3 (statement of Shepperd).

385 Ibid. Note that the U.S. Department of Education is

largely responsible for enforcing title IX. Ibid., p. 3.

386 Ibid., p. 6 (statement of Shepperd).

387 Ibid., p. 12 (statement of Nelson).

388 O'Brien and Mackey interview, p. 7 (statement of

O'Brien).

389 OPO interview, pp. 12-13 (statement of Nelson); Johnny
Nelson, director, Division of Voluntary Compliance and Out-

reach, and Paul Cushing, Philadelphia regional manager;

OCR, HHS, conference sponsored by Health Care Financing

Administration, in Washington, DC, Dec. 10, 1998.
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"does not routinely train [OPDIV] staff," but

tends to train only its "own staff' at headquar-

ters.39° Regional offices "frequently" hold train-

ing sessions for their "regional counterparts," to

give them an overview of the civil rights authori-

ties enforced by OCR and to ensure that OPDIV
staff understand the appHcation of civil rights

statutes to the programs that they administer.^^i

In tvirn, any training participants are expected

to train colleagues who were tinable to attend

the training sessions.^92 An OCR representative

said that the OCR current training record is

"spotty" and unlike previous times when the

agency trained each HHS office.^^^ Apparently,

OCR had intended to provide program managers
of the OPDIVS with "basic civil rights training"

and work with them to create civil rights train-

ing programs focused on State agencies.^^^ but

this has not occurred.

Apart fi:om not have a training pohcy, OCR
lacks any means of assessing training needs. In

1998 OCR did not have a mechanism to ensure

that OPDIV staff are sufficiently trained to per-

form their duties of implementing civil rights

pohcy and enforcing it.^^s OCR does not formally

or regvdarly assess the deficiencies in OPDIV
staffs civil rights knowledge (e.g., understand-

ing of statutes such as title VI, title IX, HiU-

Burton Act, and nondiscrimination provisions in

block grant statutes) or skills.^96 in fact, neither

of the two formal training needs assessments

OCR has done since 1989 included OPDIV
staff.39'' OCR acknowledges that the office had
not been active in developing or administering

training needs assessments, but has rehed upon
informal input on training needs.^^s Training

needs are assessed on an ad hoc, as-needed basis

even for OCR headquarters staff.^^s

Finally, at least one HHS staff person ex-

pressed concern that OCR does not even have
training materials to disseminate."*"" Instead of a

comprehensive training manual, OCR reUes

upon its Case Resolution Manual^^^ Although
this docvmient is fairly recent (December 1996),

OCR staff acknowledged that this manual
should be supplemented with more formal

training.'*"^

390 OPO interview, pp. 2, 10 (statement of Shepperd).

391 Ibid., p. 2 (statement of Shepperd).

392 See ibid., p. 4 (statement of Shepperd).

393 Ibid., p. 3 (statement of Shepperd). OPO staff mentioned

that OCR's budget for training has decUned since 1989. An
OPO staff member elaborated and said that in the mid- to late

1980s (1983-89), OCR's budget was relatively stable and
"more flexible," and enabled OCR to provide training on a

regular basis, and conduct a series of training sessions which

ran over a period of 5 years. See ibid., p. 3 (statement of Shep-

perd). During one series, OCR headqueirters went to each

regional ofBce to provide an overview of title VI, section 504,

the Age Discrimination Act, the nondiscrimination provisions

of block grant statues, and other relevant statutes. Ibid., p. 3.

OCR focused the sessions on "skill development" for investiga-

tors. Ibid., p. 3. At other times, OCR provided training on spe-

cific areas, especially if new legislation (e.g., a statute related

to the nondiscrimination provision of services to children with

disabilities) was enacted. Ibid., p. 3. However, OCR's budget

has recently been cut; and when a staffs total budget is ex-

tremely limited, "training is usually the first thing to go."

Ibid., p. 3. However, there may be a slight upturn in OCR's
1999 budget for staff training. Ibid., p. 8.

394 Hayashi letter, p. 5.

395 OPO interview, pp. 2, 5, 10, 13 (statement of Shepperd).

Note that what skills OPDIV staff should have is unclear

because they do not conduct compliance reviews and com-
plaint investigations.

396 Ibid., pp. 5, 6, 13 (statement of Shepperd).

397 One assessment was designed for investigators, and the

other was for managers and supervisors. The latter instru-

ments, administered in late 1997, queried regional manag-
ers on their specific training needs. See ibid., pp. 5-6

(statement of Shepperd).

398 Ibid., pp. 5-6 (statement of Shepperd). Apparently, re-

gional investigators communicate their training needs in-

formally. Ibid.

399 O'Brien and Mackey interview, p. 6 (statement of

O'Brien). OCR was going to start a training plan, but com-

puter upgrading and instruction is taking precedence. See

OPO interview, p. 7 (statement of Shepperd).

400 OPO interview, p. 8 (statement of Shepperd).

401 Ibid., p. 8 (statement of Shepperd). OCR also has a hospi-

tal relocation manual and outhne developed because of the

recent effects of hospital relocations on minorities access to

health care. See O'Brien and Mackey interview, p. 7

(statement of O'Brien).

402 OPO interview, p. 8 (statement of Shepperd).

262



Chapter 6

A Broader Context: The Future of Health Gare Policy

"America is the land of modern medical technol-

ogy, skilled surgeons, miracle medicines, and

state-of-the-art medical facilities. It is also the

land where access to even adequate health care is

not available to all.
"^

Ensuring equal access to quality health care

and nondiscrimination in the distribution of

health care services for women and minorities

are an important part of a larger national goal:

improving the quahty and effectiveness of health

care service dehvery for every one of the miUions

of Americans who today remain without equal

access to quahty health care. As this report's re-

view of hterature addressing civil rights con-

cerns in the context of health care indicates, sig-

nificant barriers continue to prevent minorities

and women from gaining access to quahty health

care. Every day, members of these groups are

confronted with barriers to quahty health care

deriving from a number of factors, particularly

race, color, national origin or cultural/hngviistic

background, and socioeconomic status.^ Health

care reform initiatives must address these barri-

ers by including a strong, proactive civil rights

component so that minorities and women no

longer experience low quahty, ineffective, or

nonexistent access to medical care. Instead they

should receive quahty health care services with-

out discrimination in any form on the basis of

race, color, national origin, or sex.

1 Judy Scales-Trent, "Women of Color and Health: Issues of

Gender, Community, and Power," Stanford Law Review, vol.

43 (July 1991), p. 1357.

2 See, e.g., Lawrence O. Gostin, "Securing Health or Just

Health Care? The EflFect of the Health Care System on the

Health of America," St. Louis University Law Review, vol. 34

(fall 1994), pp. 7, 29-30. According to Gostin, there is a

"powerful and growing literature on inequitable access to

health care" on dimensions such as use, quality, and health

outcomes. Ibid., p. 29, citing Jonathan S. Feinstein, 'The

Relationship Between Socioeconomic Status and Health: A
Review of the Literature," Milbank Quarterly, vol. 71 (1993),

p. 279.

Recent Attempts to Reform
Health Care Policy

In the early 1990s there emerged somewhat

of a consensus in America on the need to reform

the health care system. Unfortunately, however,

while many Americans beheved that the Na-

tion's health care system shovdd provide univer-

sal access to health care for aU Americans, the

consensus broke down over exactly how to

achieve this goal. Notions from the- left side of

the pohtical spectrum envisioned a system in

which government would play a prominent role,

such as Clinton's Health Security Act.3 This con-

cept met strong opposition from conservatives

who were worried that overregulation would

harm the health care industry. In his January

25, 1994, State of the Union address. President

Clinton pressed Congress for legislation that

wovild provide universal health insurance cover-

age:

If we just let the health care system continue to drift

[in its present direction, Americans] will have less

care, fewer choices and higher bills. ... If you send

me legislation that does not guarantee every Ameri-

can private health insurance that can never be taken

away, you will force me to take this pen, veto the leg-

islation, and we'll come right back here and start all

over again.*

In contrast, former Senator Robert J. Dole, in

a notable comment following President Chnton's

address said:

We know that America has the best health care sys-

tem in the world; that people from every corner of the

globe come here when they need the very best treat-

ment; and that oiu- goal should be to ensxure that

every American has access to this system. Of course,

there are Americans with a sick child or sick parent

3 S. 2296, 103rd Cong. (1993); H.R. 3600, 103rd Cong. (1993).

4 Gostin, "Securing Health," p. 7, citing "The State of the

Union Address: 'Let Us Resolve to Continue the Journey of

Renewal'," Washington Post, Jan. 26, 1994, p. A-12.
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in real need, both in rural and urban America. Our
country has health care problems, but no health care

crisis.^

Ultimately, the President and lawmakers
could not agree on how best to improve access to

quahty health care. The short-hved consensus on

fundamental change failed, as pundits and poli-

cymakers began to reaHze that modifying the

health care system would not be a revolution,

but a long war, with battles fought on many
fronts. In the wake of this failure, health care

reform advocates set upon a new pohtical strat-

egy with an incremental approach. This tactic,

which attacked various aspects of the health

care status quo piecemeal, has met with some
success.^ These pohcy initiatives should be ac-

knowledged as attempts to contain escalating

health care costs, expand insurance coverage

with more comprehensive services available to

more individuals, and adjust the maldistribution

of health and medical care providers (primary

and specialty care).'' However, these plans have

5 Ibid., pp. 7-8, citing "Dole: Nation 'Has Health Care Prob-

lems, but No Health Care Crisis," Washington Post, Jan. 26,

1994, p. A-13.

fi Examples of enacted laws relating to health care reform

include the Health Insurance Portability and Accountability

Act of 1996, Pub. L. No. 104-191, title VI, § 601, 110 Stat.

1936 (codified at 42 U.S.C. §§ 300gg-300gg-92 (Supp. II

1996)); and the State Children's Health Insurance Program
(CHIP), Pub. L. No. 105-33, §§ 4901, 4911-4913, 4921^923,
111 Stat. 552-575 (codified at 42 U.S.C. §§ 1301, 1320a-7,

1396a, 1396b, 1396d, 1396r-la, 1397aa, 1397bb, 1396a,

254C-2, 254C-3 (Supp. Ill 1997)). For recent proposals, see

the Health Professions Education Partnerships Act of 1998

(S. 1754, 105th Cong., 2d Sess (1998)); the Medical Informa-

tion Privacy and Security Act (S. 573, 105th Cong. 2nd Sess

(1998). See also the various Patients' Bill of Rights Acts in

notes 8 and 9 below.

' Factors that contribute to the rising costs of health care

include technological advances (expanding use of technologi-

cal procedures for diagnosis and treatment such as magnetic

resonance imaging); medical inflation (costs for drugs,

equipment, and highly skilled personnel exceed the rate of

general inflation); and an increase in the population over

age 65 (who are likely to suffer the complications of chronic

illness, have firequent hospital stays, and have higher surgi-

cal rates than younger patients). The elderly are treated

more aggressively in the last years of their lives than they

are in many other nations. See Norma and Marshall Raffel,

"The Health System of United States," in Marshall Raffel,

ed.. Health Care Reform in Industrialized Nations

(University Park, PA: Pennsylvania State University Press,

1997), pp. 276-77. Expenditures for health services and
supphes were $236 bilhon in 1980, $412 bilhon in 1985, $675
billion in 1990, $961 billion in 1995, and $1,035 bilhon in

1996. See U.S. Department of Commerce, Economics and
Statistics Administration, Bureau of the Census, Statistical

various weaknesses that must be overcome if

Congress is to reform the health care system in a

fashion that would incorporate civil rights ideals

such as ensuring equahty in access to and qual-

ity of health care, as well as nondiscrimination

for women and minorities.

The Patients' Bill of Rights

A patients' "Bill of Rights" has become the

central concept to health care reform. Four bills

known as Patients' BUI of Rights or Patient Pro-

tection Acts were introduced in Congress in

1998—one each by the Repubhcans and Demo-
crats in the House and the Senate .^ Similarly,

several bills designated as Patients' Bill of

Rights were introduced in 1999.^

Abstract of the United States 1998, 118th edition, table no.

165, p. 118 (hereafter cited as Census, Statistical Abstract).

The Nation's rate of health care spending has been slowing

since the period firom 1980 to 1990 when it grew an average

of 1 1 percent per year; the Nation's total health care expen-

ditures grew by only 4.8 percent in 1997; however, expendi-

tures still hit an all-time high of nearly $1.1 trilhon. See

"National Health Care Spending Growth At Low Level in

1997, EBRI Report Says," Daily Labor Report, Mar. 31,

1999, p. A-4. In the public sector, the Federal Government's

health care expenditures (in billions of dollars) rose from 42
in 1980, to 68 in 1985, to 115 in 1990, to 203 in 1995. Cen-

sus, Statistical Abstract, table no. 168, p. 119.

8 See Patients' Bill of Rights Act of 1998 (S.1890, 105th Cong.

(1998) and H.R. 3605, 105th Cong. (1998)) introduced by
Democrats on Mar. 31, 1998; and the Patient Protection Act of

1998 (H.R. 4250, 105th Cong. (1998)) and the Patients Bill of

Rights Act (S. 2330, 105th Cong. (1998)) introduced by Repub-
hcans on July 16 and 17, 1998, respectively. The Patient Pro-

tection Act of 1998, introduced by Rep. Gingrich, passed the

House on July 24, 1998, but did not pass the Senate. See "Bill

Summary & Status for the 105th Congress," "H.R. 4250," ac-

cessed at <http://thomas/loc.gov/cgi-binA)dquery/D?d...:./

temp/~bd2kY9:@@@L
I
/bss/dl05query.html | >.

3 In January 1999, the Democrats introduced S.6, 106th

Cong. (1999), 145 CONG. REG. S338 (daUy ed. Jan. 19, 1999);

S. 240, 106th Cong. (1999), 145 CONG. REG. S345 (daily ed.

Jan. 19, 1999); and H.R. 358, 106th Cong. (1999), 145 CONG.
Reg. H268 (daily ed. Jan. 19, 1999), all of which were
"Patients' Bill of Rights" bills. Also in January, Republicans

offered the Patients' Bill of Rights Plus Act (S. 300, 106th

Cong. (1999)) that Sen. Lett introduced (see 145 CONG. Rec.

S895 (daily ed. Jan. 22, 1999)) and a Patients' Bill of Rights

Act (S. 326, 106th Cong. (1999)) introduced by Sen. Jeffords

(see 145 CONG. REG. S1076 (daily ed. Jan. 28, 1999)). See

also Karen Foerstel, "Debate on Patients' Protection Bursts

Into Open as Rep. Ganske Gives GOP Dreaft to Reporters,"

CQ Weekly, May 1, 1999, p. 1025. The Repubhcans
introduced further patient protection legislation in the

Senate during the summer: S. 1274, 106th Cong. (1999) (see

145 CONG. Reg. S7590 (daily ed. June 24, 1999)); and S.

1344, 106th Cong. (1999) (see 145 CONG. REG. S8260 (daily

ed. July 8, 1999)). Note that the Jeffords bUl is also known
as the "Healthcare Research and Quality Act of 1999." S.

264



The issues that the various Democratic pro-

posals for Patients' Bill of Rights Acts addressed

were much the same, particvdarly with respect to

their attention to civil rights concerns about

nondiscrimination and equal access to health

services. For example, key Democratic provisions

included a proposal to strengthen the rights of

patients in managed care plans through an ini-

tiative that would have given physicians rather

than insurance companies the final say over pa-

tients' treatments, 1° and a proposal to give

women more freedom in choosing primary care

doctors. 11 The Senate voted down these propos-

als when it passed a RepubUcan version of the

Patients Bill of Rights in July 1999.12 However,

President Clinton stated that he would veto any
legislation presented to him based on this bill.i^

Therefore, the Democratic vision for the Patients

Bill of Rights may yet prevail in a future con-

gressional session.

While neither the Democrats' nor the Repub-

licans' bills fully addressed the need to incorpo-

rate a strong civil rights emphasis in this legisla-

tion, the Democrats' proposed provisions were

more in accord with the Commission's views on
the specific ways in which the Nation must re-

form its health care system to combat discrimi-

nation against women and minorities in the

health care industry. These provisions therefore

provide an appropriate point of departure for a

discussion suggesting the means for achieving

this reform.

326, 106th Cong. (1999). See vol. II, chap. 3, for a discussion

of S. 326 as it relates to the issue of appropriate care.

JO See S. 6 § 151(a)-(c); H.R. 358 § 151(aHc). See also discus-

sion below for a fuUer treatment of this provision; Helen De-

war and Amy Goldstein, "Measures on Patients' Rights Lose

in Senate," Washington Post, July 14, 1999, pp. A-1, A-4.

(hereafter cited as Dewar and Goldstein, "Measures").

II See 145 CONG. Rec. S8325-27 (daily ed. July 13, 1999)

(statement of Sen. Robb), 145 CONG. REC. S8327-28 (daily

ed. July 13, 1999) (statement of Sen. Murray); S. 6 §

104(a)(1)(A), H.R. 358 § 104(a)(1)(A). See also discussion

below for a fuller treatment of this provision; Dewar and

Goldstein, "Measures," pp. A-1, A-4.

'2 As this report was being prepared for publication, the U.S.

Senate voted to pass S. 1344. See 145 CONG. REC. S8622
(daily ed. July 15, 1999).

13 In response to the passage of the bill. President Clinton

was quoted as stating "[i]f Congress insists on passing such

an empty promise to the American people, I will not sign the

bill . . . Passing a strong, enforceable patients' bill of rights

should not be a partisan issue." Alison Mitchell, "Senate

Approves Republican Plan for Health Care," New York

Times, July 16, 1999, p. A-1.

The 1999 Democrats' versions will be dis-

cussed here for two other reasons. First, they

garnered widespread support for their Patients'

Bill of Rights, including, for example, nearly 200

cosponsors and endorsements from over 150 or-

ganizations by mid- 1998. 14 Second, their 1999

versions, introduced in both the House and the

Senate in January, i^ had reforms that reached

further than what the RepubHcans have or will

propose in their compromise bOls.i^

The proposed 1999 Democratic bills for Pa-

tients' Bill of Rights included provisions for pa-

tients to obtain:

• Access to emergency care services without

any prior authorization, in any situation that

a "prudent lay person" would regard as an
emergency. I''

• Referrals to providers who have the "requisite

expertise" to treat patients' special condi-

tions, including referrals for enrollees to go

outside of their respective plans' network (at

no extra cost) if there is no appropriate pro-

vider available in the network for covered

services. 18

• Access to clinical trials, especially if partici-

pation in such studies is the only known
treatment available. Plans are prohibited

from discriminating against enrollees who
participate in medical trials. i^

• Right to confidentiahty. Health plans must
establish procedures to safeguard the privacy

of individually identifiable medical informa-

tion and records, maintain this information in

an accurate and timely manner, and assure

enrollees, participants, and beneficiaries

timely access to such information.^^

• Decisions about "medically necessary" serv-

ices, procedures, and benefits ipade between

physicians and patients, rather than by group

health plans or health insurance insurers.21

" 144 Cong. Rec. H5053 (1998) (statement of Rep. Pallone).

15 Rep. John D. Dingell (D-Mich.) introduced the House
version of the bUl. See H.R. 358, 106th Cong. (1999). Sen.

Tom Daschle (D-S.D.) introduced the Senate bill. See S. 6,

106th Cong. (1999).

16 Foerstel, "Debate on Patients' Protection," p. 1025.

17 S. 6 § 101; H.R. 358 § 101.

18 S. 6 § 104; H.R. 358 § 104.

19 S. 6 § 106; H.R. 358 § 106.

20 S. 6 § 122; H.R. 358 § 122.

21 S. 6 § 151(a)-(c); H.R. 358 § 151(a)-(c).
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Section 151 of the Patients' Bill of Rights

wovJd prohibit health plans from arbitrarily

interfering with or altering decisions of

treating physicians, when such decisions con-

cern a covered benefit that is "medically nec-

essary or appropriate" according to generally

accepted principles of professional medical

practice. 22

Assessing the Patients' Bill of Rights from a

Civil Rights Perspective

Provisions in versions of the Patients' Bill of

Rights introduced in both the House and Senate

by the Democrats in 1999 represent an excellent

beginning in the quest to ensxire equal access to

quahty health care. The proposed provisions

sought to prohibit discrimination in the dehvery

of services with respect to health insurance cov-

erage,23 allow female enrollees to designate a

gynecologist or obstetrician as the primary pro-

vider in health plans that provide for enroUees

to designate a primary care provider,^'* require

mandatory collection of data by health care

plans and health insurance issuers.^s and also

reqviire the dissemination of information by
group health plans or health insurance issues to

participants on the plans' service areas and
benefits covered.^^

However, to further these ambitious goals,

future reform legislation must provide even

more comprehensive protections than those the

Democrats' 1999 Patients' Bill of Rights propos-

als afforded. Despite the merits of the aforemen-

tioned provisions, it appears that the drafters

neglected to include sufficient strategies to: (a)

remedy the prevaifing gaps in access to care and
provision of service and (b) ensure that health

care is dehvered in a nondiscriminatory manner.

The common thread running through the cur-

rent pohcies, similar to prior proposed initia-

tives, is the lack of provisions to sufficiently ad-

dress socioeconomic, 2'' cultviral/linguistic, and

22 S. 6 § 151(aHc); H.R. 358 § 151(aHc).

23 S. 6 § 109; H.R. 358 § 109.

24 S. 6 § 104(a)(1)(A); H.R. 358 § 104(a)(1)(A).

25S. 6, § 112; H.R. 358 § 112.

26 S. 6 § 121; H.R. 358 § 121.

2'' A scholar at Georgetown University Law School and for-

mer member of the President's Task Force on National

Health Care Reform noted that the relationships between

low socioeconomic status and poor health are "deep and
enduring." Gostin, "Securing Health," p. 30.

logistical (e.g., transportation) barriers in access

to health care providers and facifities. In addi-

tion, proposed pohcy reforms have neglected to

mandate that health care providers dehver cul-

turally competent services to the Nation's

growing ethnic minority populations, to ensure

that preventive and treatment services are com-

prehensible, relevant, and meaningful to them.

Furthermore, the drafted pohcies lacked ap-

propriate standards for determining civil rights

compHance, particularly for pohcies and prac-

tices in the current health care system that can

have a disparate impact on minorities and
women. Finally, the proposed pohcies, did not

require providers or insurers to maintain ade-

quate gender- and race-based data on patients'

access to health care facUities and receipt of spe-

cific medical procediires. In addition, the pro-

posed pohcies did not mandate that Federal,

State, or local agencies regularly coUect, aggre-

gate, maintain, and report such information.

Overall, these pohcies reflected efforts to reduce

the burden of growing health care costs, but con-

fUcted with efforts to guarantee individuals the

right to accessible, affordable, nondiscrimina-

tory, quahty health care.

Nondiscrimination Ciause

The Patients' Bill of Rights contained a brief

nondiscrimination provision that prohibited

group health plans and health insurance issuers

from discriminating against enrollees, benefici-

aries, and participants in relation to health care

coverage and in the dehvery of health care serv-

ices consistent with the benefits covered under

each individual's selected health plan.28 Dis-

crimination was prohibited on the basis of the

following classifications: race, color, ethnicity,

national origin, rehgion, sex, age, mental or

physical disabUity, sexual orientation, genetic

backgrovind, or sovu-ce of payment.29

Lack of Provisions Ensuring Equal Access to Providers or

Particular Services for a Given Set of Symptoms

The exphcit language of this nondiscrimina-

tion provision indicated that it is limited in ap-

phcation to group health plans and health in-

surance issuers and did not apply to health care

providers (physicians or other health care pro-

28 S. 6 § 109(a); H.R. 358 § 109(a).

29 S. 6 § 109; H.R. 358 § 109.
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fessionals).30 As a result, it did not adequately

address the barriers confronting minorities and
women in every aspect of the health care system.

For example, the proposed language did not en-

sure equal access to physician or hospital visits

in general, nor did it ensure equitable access to

specific health care procedures for a given condi-

tion, disease and severity level, and set of symp-

toms. Thus, the proposed reform did not directly

protect women and minorities from being dis-

criminated against in the type, quantity, and

quaUty of health care services dehvered by their

practitioners.

Lack of Assurance of Providers Who Can Deliver

Culturally Competent Care

Barriers to health care providers and facih-

ties, and to the health care services that they

provide, affect individuals within distinct ethnic

and cultviral groups differently.^^ According to a

legal scholar at the University of Dayton, when
attempting to remedy racial barriers, it is essen-

tial for poUcies to refrain from assuming that all

racial/ethnic minorities are affected equally, be-

cause these minorities are not a homogeneous
group. 32 The proposed 1999 Patients' Bill of

Rights did not adequately ensure that health

care practitioners dehver cultvirally competent

care and are sensitive to the different cultviral

patterns among racial/ethnic minorities and the

effects these patterns can have on how health

care services are provided.33 In addition, the

30 S. 6 § 191(c)(3); H.R. 358 § 191(c)(3).

31 Vernellia R. Randall, "Does Clinton's Health Care Reform

Proposal Ensure Equality of Health Care for Ethnic Ameri-

cans and the Poor?" Brooklyn Law Review, vol. 60 (spring

1994), p. 213 (hereafter cited as Randall, "Clinton's Health

Care Reform Proposal").

32 Ibid., p. 213, citing Jose E. Becerra et al., "Infant Mortal-

ity Among Hispanics: A Portrait of Heterogeneity," Journal

of the American Medical Association, vol. 265 (1991), p. 217;

and B. Josea Kramer, "Health and Aging of Urban American

Indians," Western Journal ofMedicine, vol. 157 (1992), p. 281.

33 The term "culture" can be defined as a body of learned

values, beliefs, and behaviors that distinguish a group of

people. Culture provides the framework by which individu-

als interpret their surroundings, the behavior of others, and

events that happen. See Randall, "Clinton's Health Care

Reform Proposal," p. 205, citing VerneUia R. Randall,

"Ethnic Americans, Long Term Health Care Providers and

the Patient Self Determination Act," in Marshall Kapp, ed..

Long Term Health Care Providers and the Patient Self De-

termination Act (1994); and Henry S. Perkins, "Cultural

Differences and Ethical Issues in the Problem of Autopsy

Requests," Texas Medicine/The Journal, vol. 87 (1991).

proposed reform did not appropriately address

the fact that language-minority individuals may
be denied meaningful access to health care if

they are not provided with assistance in com-

municating with their doctors (e.g., in explaining

symptoms, pain levels, medical history) or pro-

vided with treatment and services appropriate to

their respective cultural backgrounds. 34 As one

commentator has observed:

|T]he health care system is designed around the cul-

tural needs of middle-class European Americans.

Ethnic Americans and poor individuals seem less

compliant and more difficult to care for because they

have differing needs and problems in accessing care

. . . The problem, however, is not poor patients or eth-

nic Americans, but the health care system's inability

to provide effective care to diverse populations. If in-

creased compliance and improved health status are

the goals, then the health care system must be flexi-

ble enough to match a community's cvdtural, ethnic,

hfestyle and socioeconomic needs.'s

Another commentator who speciaUzes in

health care law claims that one of the most effec-

tive ways to reduce disparities in the utihzation

of medical care is by increasing medical educa-

tors' and providers' awareness of the effects of

cultural differences on health care. This will

prompt a response to the persistent inequities in

the deUvery of health care services. 36 According

to another expert, miscommunication between

physicians and patients can stem from providers'

lack of knowledge about other cultures'

"deference to authority, descriptions of pain, and

views about wellness and illness."3'' Further-

more, a lack of biUngual health care providers,

"cultural ignorance" and deUvery of "culturally

irrelevant" medical services, as weU as diagnos-

tic misinterpretations of the effects of alternative

medicines, can aU inhibit minority access to

health care, contribute to existing barriers, and

3-* See generally Randall, "Clinton's Health Care Reform

Proposal."

35 Ibid., p. 208.

36 Barbara A. Noah, "Racist Health Care?" Florida Law Re-

view, vol. 48 (July 1996), p. 367; H. Jack Geiger, "Race and

Health Care—^An American Dilemma?" New England Jour-

nal of Medicine, vol. 335 (Sept. 12, 1996), p. 816 (citations

omitted).

37 Sidney Dean Watson, "Minority Access and Health Re-

form: A Civil Right to Health Care," Journal of Law, Medi-

cine and Ethics, vol. 22, no. 2 (summer 1994), p. 128

(hereafter cited as Watson, "A Civil Right to Health Care").
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perpetuate discriminatory practices.^s Thus, it is

essential that providers become attuned to the

variety of cvdtures affecting health care needs,

minority expectations of medical care, and the

fact that prior experiences with health care de-

Uvery (in other cultural settings) can affect ap-

proaches to accessing and interacting with the

health care system.^9

Lack of Provision to Remedy Linguistic Baniers Between

Provider and Patient

Another potential barrier related to minority

culture is language. Although many national

origin minority individuals have limited Enghsh
proficiency and cannot effectively communicate
with their physicians, neither the proposed 1999

Patients' Bill of Rights nor any current statute

sets out specifically how providers or health

plans must address such barriers.'*" According to

an attorney with the National Health Law Pro-

gram, overcoming language barriers to health

care is critical to the well-being of individuals

with limited Enghsh proficiency who encounter

substantial communication problems at almost

every level of the health care dehvery system,

from administrative (in scheduHng an appoint-

ment) to chnical (when attempting to convey

symptoms, personal medical history, or genetic

profile to health care providers). ^^ Communica-
tion barriers can prevent health care providers

from dehvering quaHty health care in an appro-

priate, nondiscriminatory, and equitable man-
ner.42 jn particular, language barriers can defeat

38 Ibid., p. 128.

39 Francesca Gany and Heike De Bocanegra, "Overcoming

Barriers to Improving the Health of Immigrant Women,"
Journal of the American Medical Women's Association, vol.

51 no. 4 (August/October 1996), pp. 157. Physicians should

also be alerted to the tendencies of recent immigrants to

resist traditional Western medicine and instead rely on
home remedies. For instance, religious attitudes toward

health, care, and treatment can cause some Asian groups to

avoid the health care system. See Watson, "A Civil Right to

Health Care," p. 128.

40 Randall, "Clinton's Health Care Reform Proposal," p. 209.

Approximately 25 percent of Hispanic Americans do not

understand English sufficiently to speak with their physi-

cians. Ibid., p. 209, citing Jaime A. Davidson, "Diabetes Care

in Minority Groups: Overcoming Barriers to Meet These
Patients' Special Needs," Postgraduate Medicine, vol. 90

(1991), p. 162.

4' Jane Perkins et al.. National Health Law Program,

"Ensuring Linguistic Access in Health Care Settings: Legal

Rights and Responsibilities," brochure, January 1998.

42 Ibid.

the provision of health care if essential informa-

tion about treatment cannot be conveyed.'*^

The proposed 1999 Patients' Bill of Rights

lacked provisions to facihtate communication
between national origin/language minority pa-

tients and Enghsh-speaking health care provid-

ers. In particular, the bill lacked provisions re-

quiring: (a) interpreter services to assist with

every aspect of health care (for example, sched-

uling followup appointments with a provider or

alternate speciahst, contemplating inpatient

care, paying for medical services); (b) translation

of personal medical information or records from
office visits; and (c) translation of general health

care documents and brochures into the most
common languages of the geographic area sur-

rounding a given health care facihty.

The Patients' Bill of Rights could be credited

for granting patients access to printed informa-

tion on health plans, including coverage poHcies

and quaUty indicators. ^^ However, this provision

did not indicate that information would be avail-

able in languages other than Enghsh. Without a

mandate for health care information to be

translated into languages for beneficiaries who
have difficulty communicating in English, not

every individual can be equally informed and
able to effectively participate in critical decisions

related to his or her health care. Thus, the pro-

posed 1999 version of the Patients' Bill of Rights

woidd potentially deprive some individuals of

the abihty to make appropriate decisions in-

volving health care.

Protections for Women
The proposed 1999 Patients' BiU of Rights

provided important protections designed to pro-

tect women against discrimination in the man-
aged care setting. For example, it contained a

provision allowing women to designate an obste-

trician/gynecologist as a primary care provider.*^

The proposed bill also set minimal hospital

lengths-of-stay for women undergoing mastec-

tomy or other surgical procedvires in connection

with breast cancer.'*^ However, the legislation

did not address the fact that gender plays a role

in other nongynecological health issues—from

« Randall, "Clinton's Health Care Reform Proposal," p. 209.

44 S. 6 § 121; H.R. 358 § 121.

45 S. 6 § 104(a)(1)(A); H.R. 358 § 104(a)(1)(A).

4G S. 6 § 152(a)(l)(A)-(C); H.R. 358 § 152(a)(1)(A).
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the types and prevalence of diseases women ex-

perience, to the differences in symptoms and
types of treatments that are most appropriate

for them.^'' According to the National Partner-

ship for Women and FamiHes, many providers

stiU practice medicine based on the traditional

"male model" of biology and disease.^^ Conse-

quently, medical care deUvered and preventive

services rendered could have a disparate adverse

impact on women. The proposed 1999 Patients'

Bill of Rights did not address this potential in-

equity by including an appropriate provision,

such as a requirement for board certified physi-

cians to have a comprehensive understanding of

the distinctions in male and female physiology,

health behaviors, and health risks.

Data Collection

Various commentators and researchers have

made the following findings with respect to the

need to reform cvirrent data collection, analysis,

and reporting practices in the health care indus-

try:

HCFA Form 1450 does not record the race or ethnicity

of the patient receiving the care. This omission per-

petuates the government's inability to monitor health

care providers' civil rights compliance, and cripples

minority health research.'*®

It was ridiculous because this information would have

meant so much to CDC and the rest of the medical

science world, not to mention the civil rights commu-
nity, and it wovdd have been so easy to just add the

race data element to the universal billing form, which

the whole industry already used.^"

While the Medicare program publishes data on white

and nonwhite use of resources, it produces no routine

reports on the ethnic distribution of beneficiaries by

facilities. The incompleteness of the information on

'*' National Partnership for Women and Families, "Women's

Health and Managed Care: Principles for Quality Health

Care," no date, pp. 1, 4.

48 Ibid., p. 4.

49 Jane Perkins, Sidney Watts, and Gordon Bonnyman,
memorandum to Individuals and Organizations Interested

in Civil Rights and Minority Health Amici Curiae in Madi-

son-Hughes V. Shalala, Feb. 9., 1994 (re: Update on Madi-

son-Hughes V. Shalala: ACTION NEEDED).
50 Gordon Bonnyman, managing attorney, Tennessee Justice

Center, Nashville, TN, telephone interview, Feb. 14, 1999, p.

12 (hereafter cited as Bonnyman interview).

the race or ethnic backgrounds of recipients limits

analysis.51

Health systems agencies . . . avoided the analysis of

data on facility segregation. According to the adminis-

trator of this program, "an attempt to do so would
threaten the avadabUity of the data they need from
health facilities for health planning purposes as well

as their ability to develop a broad-based acceptance of

health planning activities."^^

There is no Federal requirement for uniform data

collection and Httle Federal monitoring of the data

collection activities that take place at the State level.

Title VI compliance records remain mostly in the

manual filing systems of the State agencies without

any systematic effort to summarize them.^^

The proposed 1999 Patients' Bill of Rights re-

quired that health care plans and insvirers col-

lect data in a standard format fof reporting to

the States, the Secretary of HHS, and where ap-

propriate, consumers and providers. ^^ Stan-

dardized information must be collected on ele-

ments such as use of services; demographic

characteristics of participants, beneficiaries, and
enrollees; health outcomes; participants' level of

satisfaction with services; and number of volvin-

tary disenroUments and grievances.^^ This in-

formation is essential for monitoring the quahty

of health plans and comparing success across

plans. However, the proposed data collection re-

qvurement is not sufficient for effective civil

rights enforcement in the context of health care

dehveiy. For instance, the provision does not

specify the type of demographic information that

must be collected on health care consumers (e.g.,

patient gender, racial background, age, income,

education level, address), or the frequency (e.g.,

every physician or hospital visit, physician visits

for nonroutine care only, hospital visits only).

Because of the broad language of the proposed

data collection requirement (similar to that of

title VI's compliance information reqvdrements^^),

health care providers or insurers would not be

51 David Barton Smith, "Racial Integration of Health Facih-

ties," Journal ofHealth Politics, Policy, and Law, vol. 18, no.

4 (winter 1993), p. 853.

52 Ibid.

53 Ibid., p. 854.

54S. 6§112;H.R. 358§112.

55 /d.

56 See 28 CFR § 42.406, 42.407 (1998).
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mandated to keep records and submit them to

health care agencies on the gender status or ra-

cial/ethnic backgrounds of patients admitted and
treated with a particular service for a given con-

dition and severity level or set of symptoms.

Similarly, because the proposed health care

reform bills do not require that Federal, State,

and/or local health care agencies systematically

or uniformly collect, report, or disseminate gen-

der- and race-based data by health care provid-

ers or facihties, the extent of discrimination in

health care service use could not be detected.

According to an attorney with the National

Health Law Program, Federal agencies', such as

HHS, neglect of collecting data on the ra-

cial/ethnic backgrounds on health care service

beneficiaries is long standing.^^ The proposed

Patients' Bill of Rights only perpetuated this de-

ficiency, because it did not: (a) require each indi-

vidual health care provider to record, much less

report, data that wovdd be minimally necessary

to assess compUance with title VI, nor did it (b)

compel Federal agencies to collect race/ethnicity

data on cUent use across the health care indus-

try, which can cause charges of discrimination to

go unreported and remain unaddressed due to

lack of evidence to prove a title VI violation.^^

One advocate for data collection argues that

minority Americans are concerned about provid-

ers' failure to collect race/ethnicity data on pa-

tients' claim forms for every medical transaction

because of the evidence of disparity or discrimi-

nation it could provide. 59 Another law commen-
tator had similar views on the importance of

mandating the systematic collection, aggrega-

tion, analysis, and reporting of race-based data

57 Jane Perkins, "Race Discrimination in America's Health

Care System," Clearinghouse Review, special issue 1993, p.

377. According to a civil rights attorney at Temple Univer-

sity, in 1981 the Institute of Medicine (lOM) reviewed ethnic

data that had been collected and analyzed on participants in

federally assisted programs. The lOM revealed that there

was a dearth of quantitative information on the extent of

segregation in health care; its regional, State, and local

variations; and how Federal policy affects it. See Smith,

"Racial Integration of Health Facilities," p. 853, citing Insti-

tute of Medicine, Health Care in the Context of Civil Rights

(Washington, DC: National Academy Press, 1981). Eleven

years later, the lOM's finding was still considered relevant.

See Smith, "Racial Integration of Health Facilities," p. 853.

58 Perkins, "Race Discrimination," p. 377.

59 Randall, "Clinton's Health Care Reform Proposal," p. 189,

citing Gordon Bonnyman, Jr., "Unmasking Jim Crow,"

Journal of Health Politics, Policy, and Law, vol. 18, no. 4

(winter 1993), p. 872; Bonnyman interview, p. 1.

in the context of health care, to enforce civil

rights in this area. She claimed that tracking the

progress of the Nation's efforts to improve the

health of minorities and dismantle barriers to

health care access and treatment is essential.^o

The States' plans to reduce health disparities

should be, among other civil rights remedies and
reform initiatives, geared to improving minority

access to care, treatment, and health status. She
also noted that States need mandatory collection

and dissemination of data on minority access

and treatment to determine and revise their dis-

parity reduction goals and develop a plan for

action.^^

In ensvu-ing equal access to health care pro-

viders and services without discrimination on
the basis of the classifications included in the

proposed 1999 Patients' Bill of Rights, it appears

critical that health care reform poHcies require

providers (including hospitals, home health

agencies, health care maintenance organiza-

tions, nursing homes, and other health care fa-

cihties) to consistently coUect and submit to ap-

propriate "gatekeeper" State and Federal agen-

cies, data on: (a) patients' gender and ra-

cial/ethnic background in conjunction with (b)

patients' health status (symptoms, disease se-

verity level) and (c) the particular services (e.g.,

diagnostic, preventive, rehabiHtative, therapeu-

tic, primary/ambulatory care, and mental

health); specific procedures (e.g., laboratory

tests, x-rays, including MRI and mammography,
dialysis, svirgeries, organ transplants, and am-
putations); and treatments deUvered. AU of

these data are important to determining

whether women and men and all racial/ethnic

groups are admitted to health care facihties and
obtain physician office visits at proportionate

rates.

Summary
Overall, health care reform efforts have been

motivated largely by narrowly focused concerns

about the Nation's "ever increasing" health care

60 Watson, "A Civil Right to Health Care," p. 133.

61 Ibid. For additional information on the role of data collec-

tion, analysis, and maintenance in enforcing women and
minorities' access to and receipt of health care services, see

USCCR, The Health Care Challenge: Acknowleding Dispar-

ity, Confronting Discrimination, and Ensuring Equality, Vol.

I The Role of Governmental and Private Health Care Pro-

grams and Initiatives, September 1999, chap. 4 (hereafter

cited as USCCR, The Health Care Challenge. Vol. I).
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expenditvires,62 the costs imposed on employers

and the government, and the problems associ-

ated with uncompensated care.^^ Health care

reform efforts thereby have been associated with

a push for cost containment, while the aim to

ensure "universal access" is a more recent phe-

nomenon.^"* According to a professor at Mercer

University Law School, a health care initiative

that includes "universal coverage" could reduce a

major barrier to care for racial/ethnic minori-

ties—the inabihty to pay for such services.^^

However, it is critical that Federal health poHcy

acknowledge that "universal financing" (even

with "comparable fee-for-service payment" or

"appropriately risk-adjusted capitated reim-

bursement") does not automatically ensure that

racial/ethnic ineqviities and economic discrimina-

tion are eUminated.^^ Persistent restrictive ad-

mission practices, racial and cultural stereo-

types, and the failvire to employ minority health

professionals, as stated throughout this report,

all continue to pervade health care dehvery

(especially in inner cities) and contribute to im-

peding minorities' access to the health care sys-

tem.^''

A Civil Riglits Component to
Health Care Reform
Legislation Addressing Barriers to

Equal Access and Quality Health Care

Any comprehensive efforts to reform the

health care system must focus attention on dis-

mantling the barriers that women and minori-

ties confront in obtaining equal access to quaUty

diagnostic, preventive, and primary health care.

Fxurther, civil rights provisions should be an in-

62 See note 7, above.

63 RandaU, "CUnton's Health Care Reform Proposal," p. 212;

Sidney D. Watson, "The Urban Crisis: The Kerner Commis-

sion Report Revisited: Health Care in the Inner City: Asking

the Right Question," North Carolina Law Review, vol. 71

(June 1993), p. 1647 (hereafter cited as Watson, "Health

Care in the Inner City"). Watson predicts that during the

next quarter century, any resulting health care legislation

wdU focus too narrowly on containing the rising health care

expenditures, and that poor, urban minorities in particular

will continue to "lose their chance" to gain access to health

care. Watson, "Health Care in the Inner City," p. 1656.

6^ Randall, "Clinton's Health Care Reform Proposal," p. 212;

Watson, "Health Care in the Inner City," p. 1647.

65 Watson, "A Civil Right to Health Care," p. 127.

66 Ibid., pp. 127, 134.

67 Ibid., p. 127.

tegral part of health care reform poHcy. Accord-

ing to one legal scholar, they represent the best

hope for reducing the significant noneconomic
barriers to care.^^ Lessons learned from the

shortfalls in other statutes (such as title VI) in

redressing the inequities in minority access and
medical treatment should be used to craft and
implement a revised civil rights statute in the

context of health care reform.^^ That is, health

care reform efforts cannot rely solely on title VI

or other civil rights statutes, such as Hill-Biirton

and title IX, as a "civil rights remedy" to ensure

minority individuals' equal access to and partici-

pation in the health care dehvery system. '^^

Rather, additional civil rights protections must
be developed and implemented to clarify and
strengthen the protections offered by title VI,

HUl-Biorton, or title IX in the context of health

care dehvery. '^i

New legislation that would reflect the Na-
tion's commitment to ensuring that the highest

quaihty health care services are made available

on a nondiscriminatory basis can do so by ex-

panding upon existing civil rights laws in two

ways. First, any comprehensive civil rights pro-

tections in the health care context must reach

beyond the coverage of laws such as title VI and
Hill-Burton. For example, title VI is limited only

to federally assisted entities because Congress

derived its authority for this statute vmder its

constitutional spending power.'^^ However, by

68 Ibid., pp. 127, 133.

69 Ibid., pp. 131-32.

™ Ibid., p. 131. One of the deficiencies noted by Watson is

that title VI has not clearly defined prohibited discrimina-

tion in the context of health care delivery, nor has it been

effective in ending the title VI discrimination caused by

poUcies that disproportionately exclude minorities. Espe-

cially during the 1980s and early 1990s, OCR neglected its

title VI health care monitoring and enforcement responsi-

bihties. Ibid.; see also Watson, "Health Care in the Inner

City," p. 1669. Moreover, title VI only reaches federally as-

sisted programs. See discussion below on ensuring civil

rights protections in the health care context.

" Watson, "A Civil Right to Health Care," p. 131.

72 Title VI's sponsors deemed its enactment an extension of

Congress' power under clause 1 of article I, section 8 (U.S.

CONST, art. I, § 8, cl. 1) commonly known as the "spending

clause." See, e.g., 110 CONG. Rec. 6546 (1964) (statement of

Sen. Humphrey). See also Bernard Schwartz, Statutory His-

tory of the United States: Civil Rights, Part II (1970), p. 1019

(The power to tax includes the power to spend and, equally

significant, the power to establish the conditions upon which

Federal funds will be dispensed. Congress was using its

power of the purse to enforce the basic guarantee of racial

equality in a manner that could have the greatest impact in
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creating legislation under the authority of the

Constitution's commerce clause. Congress can

reach any entity "affecting commerce," regard-

less of whether it is a federally assisted pro-

gram. ''^ In addition, while the community assur-

ance provision of the HUl-Bvirton regulations

includes the crucial reqviirement of nondiscrimi-

nation on the basis of "any other ground imre-

lated to an individual's need for the service or

States where patterns of discrimination had existed.) That
section provides that "Congress shall have Power ... to pay

debts and provide for the common Defense and general Wel-

fare of the United States. . .
." U.S. CONST, art. I, § 8, cl. 1.

One of title VI's sponsors stated that the statute was "not a

regulatory measure," but rather "an exercise of the unques-

tioned power of the Federal Government to 'fix the terms on

which Federal funds will be disbursed'." 110 Cong. Rec.

6529, 6546 (1964)(statement of Sen. Humphrey) (citing

Oklahoma v. Civil Service Commission, 330 U.S. 127, 143

(1947)). See also id. at 7061, 7063 (statement of Sen. Pas-

tore); id. at 6560, 6562 (statement of Rep. Kuchel); id. at

2468 (statement of Rep. Rodino); id. at 1613 (statement of

Rep. Meader); id. at 1527, 2467 (statement of Rep. Celler)

(citing United States v. San Francisco, 310 U.S. 16 (1942)).

Proponents considered the principle to be simple: "Stop the

discrimination, get the money; continue the discrimination,

do not get the money." See, e.g., 110 CONG. REC. 1542 (1964)

(statement of Rep. Lindsay).

In Guardians Association v. Civil Service Commission, 463

U.S. 582 (1983), the Supreme Court confirmed this exten-

sion of Congress' spending power. The Court stated that the

legislative history of title VI "clearly show[ed] that Congress

intended Title VI to be a ts^pical 'contractual' spending

power provision." Id. at 599. See also United States v. Mar-
ion County Sch. Dist., 625 F.2d 607, 609 (5th Cir. 1980),

reh'g denied, 629 F.2d 1350 (1980), cert, denied, 451 U.S. 910

(1981). ("[T]he United States has authority to fix the terms

and conditions upon which its money allotments to state and
other governmental entities should be disbursed. . . . [T]he

United States may attach conditions to the grant of federal

assistance, the recipient of the grant is obligated to perform

the conditions, and the United States has an inherent right

to sue for enforcement of the recipient's obligation in court.")

(citations omitted).

^3 U.S. CONST, art. I, § 8, cl. 3. The commerce clause pro-

vides Congress with the authority to "regulate Commerce
. . . among the several States." The clause became a signifi-

cant source of congressional regulatory power over State

and local activities, because its provision to regulate com-

merce "among" States was interpreted by the Supreme
Court to include regulating activity within a State, when
such activity might afiect interstate commerce. See, e.g.,

NLRB V. Jones & Laughhn Steel Corp. 301 U.S. 1 (1937);

Wickard v. Filburn, 317 U.S. Ill (1942); United States v.

Wrightwood Dairy Co., 315 U.S. 110 (1942); United States v.

Rock Royal Co-operative, Inc., 307 U.S. 533 (1939). In par-

ticular. Congress has employed the commerce clause to pre-

vent discriminatory activities of private organizations that

might impact upon interstate commerce. See, e.g.. Heart of

Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964);

Katzenbach v. McClung, 379 U.S. 294 (1964).

the availability of the needed service in the fa-

CLhty,'"'^ this requirement only appUes to Hill-

Burton funded facilities. This requirement could

be extended to aU health care facUities. Moreo-
ver, the scope of existing laws must be expanded
by combining the protected classifications under
title VI and Hill-Burton, as weU as expanding on
these classifications by including all of the fol-

lowing: race, color, national origin (including

Enghsh proficiency level), sex, religion, age,

mental or physical disability (including HIV
status), sexual orientation, genetic background,

geographic location of residence, method of pay-

ment, or any other factor unrelated to the need
for medical care.

Second, to be more comprehensive, civil

rights protections must build on existing Federal

civil rights law by reqviiring proactive action on
the part of health care service providers rather

than merely reqviiring nondiscrimination as title

VI and Hill-Burton imply. For example, under
the Equal Educational Opportunities Act of 1974

(EEOA), Congress stated that "[n]o State shall

deny equal educational opportunity to an indi-

vidual on account of his or her race, color, sex, or

national origin.'"'^ Therefore, faihng to provide

equal educational opportunity is a violation un-

der the EEOA. This imphes that covered entities

must take proactive steps to remain in compli-

ance with the law. With respect to one of its pro-

tected classifications, Hmited Enghsh profi-

ciency, this proactive aspect of the EEOA's re-

quirements was made more exphcit by the stat-

ute's mandate that school districts must take

"appropriate action" to help students with Hm-
ited Enghsh proficiency to overcome language

barriers that impede equal participation in in-

structional programs.^^

Similarly, under new expanded civil rights

legislation, all health care providers and facili-

ties would have an affirmative duty to take

"appropriate action" to assist patients in over-

coming language barriers that can hinder their

access to health care services and procedures

(through provisions such as interpreters to facili-

tate the patient-provider cUnical encounters, and
information translated from Enghsh into pa-

tients' respective native languages). Analogous

74 42 C.F.R. § 124.603 (1998).

75 20 U.S.C. § 1703 (1994).

76 Id. at § 1703(f) (emphasis added).
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to the EEOA, this new legislation would state

that health care providers' failure to take

"appropriate action" to overcome the language

barriers that impede equal participation in

health care services amounts to a denial of equal

access.'''^ Also analogous to the EEOA, and be-

cause it would bear a similar emphasis on proac-

tive efforts, this new legislation might be called

the "Equal Access to Health Care Services Act."

In addition to a generalized provision prohib-

iting discrimination and mandating proactive

efforts to ensvire equal access and treatment, the

Equal Access to Health Care Services Act must
address several more specific civil rights con-

cerns. The means for addressing these concerns

must be embedded in any civil rights legislation

intended to strengthen and expand upon the

civil rights provisions offered by nondiscrimina-

tion statutes in the health care context. First is

the need for health care providers or insurers to

record, maintain, and regularly submit to Fed-

eral, State, or local agencies, gender and race-

based data on patients' access to health care fa-

cilities, health status (e.g., disease severity level,

specific symptoms) at point of service, and spe-

cific medical procedures and services received.

Such data shovdd be periodically analyzed (to

determine if any statistically significant dispari-

ties exist in the delivery of health care services

and procedures) and reported by the recipient

government agencies. Second are the communi-

cation/linguistic barriers that exist between

health care providers and their customers. These

barriers indicate the need for cultural- and gen-

der- competent services that address separately

the unique health care needs of minorities and

women, to ensure that health care services are

comprehensible, relevant, and meaningful to

them. Third is the need to develop appropriate

standards for determining civil rights compli-

ance by health care practitioners and facilities,

and for determining if particular health care

practices have a disparate adverse impact on

minorities and/or women.
The final concern relates to the significant so-

cioeconomic barriers to health care that dispro-

portionately affect women and minorities. As
discussed earlier in this report, many minority

families and female-headed households lack

adequate health care financing.''^ j^ addition,

those that are ehgible for Federal health care

financing often receive discriminatory treatment

based on their beneficiary status. The Equal Ac-

cess to Health Care Act should exphcitly prohibit

discrimination based on a patient's membership
in a government-funded financing program, such

as medicaid, medicare, or children's' health in-

surance program (CHIP). Further, the act should

include an outreach and education component
that will strengthen these programs by inform-

ing minorities and women about them. The out-

reach effort should be designed to integrate into

the medicaid, medicare, and CHIP programs,

minorities and women who were unaware of the

existence of such programs or of their eligibility

to participate in them.

OCR's Role in Health Care Reform
OCR must play a key role in advising Con-

gress on the development of any civil rights pro-

visions focused on the health care industry by
offering its expertise on implementing and en-

forcing civil rights laws such as title VI and Hill-

Burton. Barring congressional action in this

area, OCR must act on its own to develop pohcy

guidance or statements directed to recipients of

Federal funds and Hill-Burton funded facilities.

This guidance must fully define and operation-

alize the terms "equal access to quality health

care," "appropriate care," and "medical neces-

sity," as well as clearly identify all nondiscrimi-

nation requirements and any proactive action

OCR deems appropriate.'^

However, OCR alone cannot create the long

overdue "sea change" in the way the Federal

Government views and responds to health care

related civil rights concerns. Until the President,

Congress, and the Secretary of HHS accept the

notion that civil rights laws affording protections

in the health care industry must be aggressively

enforced, OCR can do little to effect the needed

reforms. All branches of government must act

immediately to rededicate the Nation to provid-

ing the necessary resources, civil rights exper-

tise, and sustained high-level commitment that

is required to ensure true equal access to quality

health care for every American.

" See id.

78 See USCCR, The Health Care Challenge, Vol. I, chap. 2.

79 See vol. II, chap. 3, for a discussion of policy guidance

OCR should develop.
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Chapter 7

Findings and Recommendations

A General Assessment
Summary

Over the past 35 years the U.S. Commission
on Civil Rights has been monitoring health care

access for minorities and women, focusing pri-

marily on the important role civil rights en-

forcement efforts can play in providing equal

access to quaHty health care. Although there

have been some improvements in accessing

health care over the last three decades, the timid

and ineffectual enforcement efforts of the Office

for Civil Rights (OCR) at the U.S. Department of

Health and Human Services (HHS) have fos-

tered, rather than combated, the discrimination

that continues to infect the Nation's health care

system. This is evident in the segregation, dispa-

rate treatment, and racism experienced by Afri-

can Americans, Hispanic Americans, Native

Americans, Asian Americans and Pacific Island-

ers, and members of other minority groups, as

well as in the persistent barriers to quaUty

health care that women continue to confront.

In the United States today, there remain
tremendous racial and gender disparities in ac-

cess to quahty health care services and health

care financing, as well as in the benefits of medi-

cal research. Many of these disparities continue

to plague the Nation's health care system be-

cause HHS/OCR has failed to enforce the crucial

nondiscrimination provisions of the Federal civil

rights laws with which it is entrusted. The
HHS/OCR enforcement operation is lacking in

virtually every key area of its compUance and
enforcement operations. Most significantly, HHS
generally has failed to undertake proactive ef-

forts such as issuing appropriate regulations and
poUcy guidance, allocating adequate resovirces for

onsite systemic comphance reviews, and initiating

enforcementproceedingswhen necessary.

Despite OCR's piuported involvement in a

number of departmentwide initiatives, OCR is

an agency in isolation from the rest of HHS.

OCR appears to have httle influence among the

other agency elements. Although OCR has a

relatively small budget compared with other

HHS agencies, and this may be partially respon-

sible for its poor performance, it is incumbent
upon OCR staff to search for creative solutions

to fiscal challenges. OCR has been especially

reluctant to assume an active role in seeking

innovative alternatives. In many ways, OCR has

neglected to take advantage of opportunities to

bolster its own enforcement efforts by cooperat-

ing with other agencies within HHS, as well as

outside the Department. For example, OCR has

yet to collaborate with the Office of Minority

Health and Office of Women's Health, compo-

nents of the Office of Pubhc Health and Science,

in order to identify and obtain information about

issues relating to minorities and women in

health care. Further, the office has not forged

interagency agreements that outhne a frame-

work through which staff may consult with phy-

sicians within the Department in heath care

cases. Moreover, OCR has exerted minimal pres-

sure on the Health Care Financing Administra-

tion (HCFA) to begin collecting racial informa-

tion on medicare and medicaid patients.

Neither has OCR collaborated effectively with

agencies and organizations that exist outside of

HHS. For instance, the office has not maintained

lasting bonds with civil rights organizations, ad-

vocacy groups, or communities to create an in-

frastructm-e that would assist OCR in carrying

out its myriad of civil rights duties. Civil rights

organizations and community groups could as-

sist not only in research of health care issues,

but also in educating beneficiaries of their health

care rights. Advocacy groups could share in some
of the investigative and legal responsibiHties

involved in confronting cases of systemic dis-

crimination. Aside from decHning to cooperate

with nonprofit organizations, OCR has eschewed

working with State recipients to develop and
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monitor nondiscrimination enforcement pro-

grams at that level.

Another important aspect in which OCR has

fallen short of its civil rights mandate is the dis-

semination of regulations and pohcy gmdance,
which is a critical function of civil rights imple-

mentation programs. Such pohcy development

provides notice to program beneficiaries and re-

cipients of their rights and responsibihties under
Federal nondiscrimination laws, while informing

OCR investigators of how to identify and ehmi-

nate discriminatory conduct. Unfortunately,

OCR has issued virtually no pohcy guidance on
title VT, title IX, or the block grant nondiscrimi-

nation provisions since 1981. This lack of pro-

ductivity is of particular concern with regard to

title VI, because many new forms of discrimina-

tion against minorities have emerged as the Na-
tion has moved from "fee-for-service" medicine to

managed care. Without appropriate poHcy guid-

ance, neither recipients or beneficiaries of Fed-

eral funding, nor OCR investigative staff can

develop a clear understanding of what consti-

tutes discrimination by managed care and other

health care organizations.

Further, OCR appears to have largely abdi-

cated its role in comphance enforcement. OCR
headquarters has declined to provide leadership

to the regional offices, from assisting them in

setting priorities, to offering procedural guid-

ance for investigations. This failure has affected

the regional offices' abHities to identify and
eradicate discrimination. Perhaps the most seri-

ous shortcoming in OCR headquarters' leader-

ship is that it has neglected to acknowledge and
confront the specter of systemic discrimination.

Although studies suggest that the health care

industry is replete with large-scale discrimina-

tion, OCR has devoted very Hmited resources to

identifying pattern and practice discrimination.

The regional offices expend inordinate amounts

of time on medicare preaward reviews, which

primarily consist of desk audits. The complaint

investigations that are performed are rarely ex-

panded into full-scope comphance reviews,

which imphes that investigators seldom consider

the extent to which the experiences of particvilar

complainants may be shared by larger groups of

patients. Regrettably, full-scope comphance re-

views, which represent the predominant method

of uncovering pattern and practice discrimina-

tion, are performed with relative infrequency.

Moreover, those that are performed rarely focus

on systemic discrimination by managed care or-

ganizations in the Medicaid Managed Care and
Medicare Plus Choice programs, which is an
area of growing concern.

The deficiencies in OCR's enforcement efforts

identified throughout this report largely are the

consequences of OCR's fundamental failvire to

recognize the tremendous importance of its mis-

sion and to embrace fully the opportunity it has

to ehminate disparities and discrimination in

the health care system. Although OCR has at-

tempted to identify noncomphance with the Na-
tion's civil rights laws over the years, it has

failed to understand that all of its efforts have

been merely reactive and in no way have they

remedied the pervasive problems within the sys-

tem. OCR's failure to address these deeper, sys-

temic problems is part of a larger deficiency

within the agency, and HHS as weU—OCR's
seeming inabihty to assert its authority within

the health care system. As a result of the myopic
perspective that has shaped OCR throughout its

history, the agency appears unable to systemati-

cally plan and implement the kind of agencywide

"redevelopment" pohcy that it so clearly needs.

Through this study, the Commission has

found significant weaknesses in the Office for

Civil Rights' enforcement efforts. Not least

among these is OCR's failure to implement many
of the recommendations indicated by the Com-
mission in its report on title VI enforcement,

which was issued more than 3 years ago. Many
of the findings and recommendations below are

the same or similar to those the Commission
made in its title VI report. The Commission
hopes that the Secretary ofHHS will make every

effort to address these findings and recommen-
dations as they are intended to assist the De-

partment in improving its civil rights enforce-

ment efforts.

J

Strengthening OCR's Civil Rights

Enforcement Efforts

Finding: There is substantial evidence that

discrimination in health care dehvery, financing,

and research continues to exist. Such evidence

suggests that Federal laws designed to address

inequahty in health care have not been ade-

quately enforced by Federal agencies such as the

U.S. Department of Health and Human Services,

Office for Civil Rights. HHS' inabihty to enforce
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civil rights laws and OCR's isolation from the

rest of the agency, as well as the civil rights

community, have resulted in a failure to remove
the historical barriers to access to quahty health

care for women and minorities, which, in turn,

has perpetuated these barriers.

^

For nearly 20 years, from 1980 to 1999, HHS
has neglected its civil rights enforcement re-

sponsibiUties to an almost unprecedented de-

gree. OCR's thorough neglect of its civil rights

enforcement responsibiUties has been weU
documented not only by the Commission, but by
nxmierous other investigative bodies, both inter-

nal to the Department and external, including

the General Accounting Office, the House of

Representatives' Committee on Government Op-

erations, HHS' Office of Inspector General, and
the Department's own Civil Rights Review
Team. OCR's consistently weak record has re-

sulted, in part, from the lack of commitment to

civil rights enforcement within OCR and
throughout the Department.

OCR's steadfast refusal to address concerns

about the quahty of its efforts indicates a fun-

damentally Umited view of the role civil rights

enforcement can and should play in the health

care industry, a view that is deeply ingrained

within the culture of HHS. What makes this dis-

regard of recommendations for vigorous civil

rights enforcement efforts particularly shameful

is that HHS provides Federal assistance to

medical programs and facihties that save lives

every day. While the activities of agencies

charged with protecting the rights to equahty of

opportunity in education and employment are

matters of tremendous importance, the failure of

HHS to conduct strong civil rights enforcement

literally can mean the difference between life

and death.

However, the responsibility for this shameful

record does not He with HHS alone. The rest of

the Federal Government, namely Congress and
the President, has failed to offer the oversight,

support, and assistance to civil rights enforce-

ment activities that HHS so desperately needs.

Congress has not conducted an oversight hear-

1 See chap. 1, pp. 1-15. See generally U.S. Commission on

Civil Rights, The Health Care Challenge: Acknowledging
Disparity, Confronting Discrimination, Ensuring Equality,

Vol. I. The Role of Governmental and Private Health Care

Programs and Initiatives, September 1999 (hereafter cited

as USCCR, The Health Care Challenge, vol. 1), chap. 2.

ing on OCR's civil rights enforcement activities

since 1987. Congress also has drastically re-

duced the agency's annual appropriation to a

point where it is extremely difficult for the

agency to perform its responsibilities effectively.

While the President has worked with HHS to

implement minority health initiatives, none of

these efforts contains a strong civil rights en-

forcement component or attempts to develop the

key role that OCR shovdd be playing in these

efforts.

Recommendation: To assist OCR in

strengthening its civil rights enforcement ef-

forts, the Federal Government must renew its

commitment to title VI, title IX, the Hill-Burton

Act, and the nondiscrimination provisions in

block grant programs administered by HHS. All

three branches of Government must play a
strong and decisive role in these efforts. To begin

with, 30 days from receipt of the Commission's

report, HHS shovdd develop a civil rights en-

forcement plan that indicates the initiatives nec-

essary to respond to these recommendations.

These plans should clearly identify the individu-

als responsible for carrying out the activities in

the plan. In 6 months, the Secretary of HHS
should submit a progress report on the imple-

mentation of the recommendations presented in

this report to the Commission's assistant staff

director for Civil Rights Evaluation. The progress

report should identify all actions taken, proposed

action plans, and timeframes for accompUshing

activities that have not been completed.

In addition, HHS must commence reporting

to Congress on an annual basis its civil rights

enforcement efforts. This "civil rights report

card" shovdd address both the quality and quan-

tity of OCR's activities. Therefore, it should pro-

vide OCR's accomplishments for the previous

years and objectives for the next year with re-

spect to program priorities, poUcy development,

technical assistance, outreach, and education, as

well as statistical data on the number of comph-
ance reviews and complaint investigations con-

ducted aggregated by region, statute, issue, and
type of resolution achieved. Moreover, OCR in

partnership with the Office of the Secretary

should conduct a formal study of its budgetary

and staffing needs in hght of the nature of its

workload and its strategic plan, and develop a

detailed plan for what it would do with addi-

tional budgetary and staffing resources. The
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plan should include accountability factors to en-

sure that any additional resources are used ap-

propriately, effectively, and efficiently.

Congress also must take swift and decisive

action by conducting an oversight hearing on
OCR's operations. In reviewing OCR, Congress

shoxild rely on information provided by the

Commission; the U.S. Department of Jus-

tice/Coordination and Review Section and other

Federal agency civil rights offices; HHS operat-

ing divisions and federally assisted program of-

fices; and State and local recipient agencies of

HHS financial assistance. Congress also should

seek input from grassroots community organiza-

tions and health care advocacy groups that rep-

resent the interests of health care funding re-

cipients and, most importantly, beneficiaries of

HHS-assisted programs throughout the Nation.

Congress should convene an oversight task force

with the responsibihty of periodically reevalu-

ating the agency's operations and issuing reports

to the Committee conducting the oversight

hearings until such time as the Committee is

satisfied that OCR has implemented all recom-

mended changes. Further, in its oversight role.

Congress must hold annual hearings at which

the Secretary of HHS and the director of OCR
report on their performance and results based on
an agreed-upon action plan, developed by the

Secretary and the director jointly, for strength-

ening civil rights enforcement programs.

Congress and Federal agencies shovdd con-

tinue to monitor OCR's civil rights enforcement

activities. The Department of Justice should

monitor HHS' civil rights progress and provide

assistance where needed. In addition. Congress

should provide increased appropriations to OCR
to permit the agency to fulfill its statutory man-
date and to ensure that OCR continues to im-

prove its civil rights enforcement.

The President should issue a new Executive

order clarifying HHS' authority to conduct civil

rights enforcement activities and ordering HHS
to develop a definition for "equal access to health

care" that can be used as a standard in assessing

the presence of discrimination among HHS re-

cipients. It is essential for the President to ex-

phcitly reiterate the agency's responsibihties

under civil rights statutory and regulatory laws

to ensure nondiscrimination on the basis of race,

color, national origin, or sex among recipients of

HHS funding.

Moreover, the President should integrate civil

rights policy into the domestic policy agenda by
consulting formally with civil rights advisors on
the effect new legislation and policies will have
on civil rights in health care. To facihtate this

process, the President should conduct quarterly

meetings with the Secretary of HHS and the di-

rector of OCR to estabhsh and discuss the ad-

ministration's priorities for civil rights in health

care. It is particularly important to include civil

rights concerns in the President's health care

reform agenda. For example, the President must
ensure that nondiscrimination on the basis of

race, color, national origin, sex, disabihty, and
age remain a part of all health care reform pro-

posals submitted to Congress.

To ensure a genuine strengthening of HHS'
civil rights enforcement program, -^the President

and the Secretary of Health and Human Serv-

ices should issue a joint statement reinforcing

their commitment to the enforcement of civil

rights statutes, particularly title VI and title IX,

in the health care context. This should be ac-

companied by corresponding annual increases in

funding for civil rights enforcement at HHS, jus-

tified by detailed analyses of the effect of other

civil rights responsibihties on OCR's enforce-

ment of title VI and title IX.

Finding: OCR regions do not maintain infor-

mation on the names or the total number of HHS
recipients within the region,^ nor does OCR have

a standard or systematic approach to selecting

and conducting onsite comphance reviews.

Recommendation: Information on the uni-

verse of HHS funding recipients is crucial to en-

suring civil rights comphance. OCR should

maintain this information and use it in planning

comphance reviews. OCR should have a stan-

dard approach to comphance reviews such that

all major civil rights provisions are included in a

review and all recipients have an equal chance

at being reviewed. For example, OCR should en-

svire that all recipients are reviewed on a rotat-

ing basis, perhaps every 3 years. Lacking re-

sources to review every recipient, OCR should

select a sample of recipients to be reviewed. OCR
shovild contact all recipients and inform them of

the systematic approach it will be taking in con-

ducting comphance reviews. In this manner, re-

cipients will be notified that OCR takes its civil

2 See chap. 4, p. 152.
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rights enforcement requirements seriously and
that recipients will be reviewed for their adher-

ence to civil rights laws.

Departmentwide Support for OCR's
Civil Riglits Enforcement Efforts

Finding: Civil rights enforcement at the De-

partment of Health and Human Services lacks

direction because both the Secretary and the di-

rector of OCR have failed to provide appropriate

leadership for and the necessary emphasis on
civil rights enforcement activities at HHS. As a

result, civil rights enforcement is neither a top

priority nor an integral part of HHS' primary
mission planning. The Secretary has delegated

authority to OCR to enforce civil rights laws and
programs, but has failed to monitor and assess

important aspects of civil rights enforcement,

such as budget, staff resoiu-ces, compUance re-

views, and complaint investigations. As a direct

consequence, civil rights enforcement at the de-

partmental level and within OCR itself is grossly

underfunded and, equally troubHng, accorded

very Httle status and almost no emphasis among
the Department's other agencies and the Secre-

tary herself. 3

Recommendation: HHS must make civil

rights enforcement a top priority. The Secretary

of Health and Human Services must ensure that

civil rights components are incorporated into all

HHS programs. The Secretary must give OCR
the power to provide guidance to all HHS pro-

grams and operating divisions. OCR must ac-

tively participate in planning for new programs
and provide technical assistance and guidance to

HHS staff. In addition, HHS must be committed
to eradicating disparities in access to quahty
health care. This can only be done with the as-

sistance and guidance of OCR staff.

The Secretary, in partnership with the direc-

tor of OCR, should develop an action plan to fo-

cus and strengthen OCR's civU rights enforce-

ment efforts. This action plan should: (1) require

the development of a standing Civil Rights Re-

view Team to evaluate OCR's efforts on a peri-

odic basis; (2) recommend, develop, and dissemi-

nate departmental poUcies on implementing civil

rights statutes; (3) offer assistance to OCR in

more clearly defining and more aggressively

pursuing its own priorities; and (4) create a

model plan for the Secretary to use in making
the strongest possible case to Congress for sig-

nificantly increased civil rights enforcement
funding. Such a model plan should include a mar-
shaUng of statistical and anecdotal evidence

showing the need for increased funding and dem-
onstrating how such funding could be used to

more effectivelyimplement civil rights objectives.

Publicizing Nondiscrimination Laws
Finding: The Commission's review of OCR's

letters of finding revealed very few complaints or

compHance reviews based on title VI and race

issues, with the exception of issues relating to

limited Enghsh proficiency. However, the scar-

city of race-based complaints does not necessar-

ily indicate the absence of discrimination on the

basis of race and/or ethnicity; discrimination of-

ten is very subtle and patients are often vm-

aware that they have been discriminated

against."*

Recommendation: HHS, particularly OCR,
must initiate a campaign to ensure that informa-

tion is made available to all citizens concerning

their right to have equal access to quahty health

care. OCR should require all health care facih-

ties receiving HHS funds to provide information

to their patients concerning their civil rights in

the health care context and how to file a com-
plaint if they beUeve they have been discrimi-

nated against. In addition, OCR must reach out

to community organizations and individuals who
are likely to have experienced discrimination in

the health care context.

A key method of providing information to the

pubhc is through the media. Congress should

appropriate funds to OCR for pubHcizing the

importance of receiving quahty health care. Such
a media campaign should focus on preventive

care as well as ensuring nondiscrimination in

the provision of health care services. The pubhc
should be informed of the importance of quahty

health care and what their rights are. OCR
should ensure that aU citizens have information

on how to contact OCR to file a complaint if they

have experienced discrimination.

In addition to reaching out to the pubhc, OCR
must educate health care providers concerning

civil rights requirements and cultural compe-
tency. Not only must health professionals pro-

3 See generally chaps. 1, 2, 3, 4. * See chap. 1, p. 13. See generally chap. 4.
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vide treatment, but they must provide treatment

in a nondiscriminatory manner, which includes

being sensitive to the languages, cultures, and
traditions of various groups. OCR must partner

with health care organizations, community or-

ganizations, and civil rights organizations to en-

sure that information on equal access to quahty
health care is disseminated to all segments of

society. Such organizations can also provide

OCR with valuable information on the health

needs of different groups, as well as problems

encountered by the health care industry in en-

suring equal access to quahty health care. By
working in conjunction with the many facets of

the health care industry, OCR can better under-

stand health care issues from both the patients'

and providers' perspectives and, thus, be able to

assist funding recipients and beneficiaries in

working together to ensure equal access to qual-

ity health care.

Addressing Lack of Adequate Health Care

Access for the Uninsured

Finding: A basic foundation of the Nation's

health caire system is the abHity to pay for serv-

ices as the principal determinant of access to

health care. It is intuitive that in such a system,

those with the least abHity to pay will be the

least served. As a result, members of ra-

cial/ethnic minority groups, who are a dispropor-

tionately high percentage of the uninsiired, ex-

perience inadequate access to health care with

far greater incidence than their white counter-

parts. Although the system is not intentionally

designed to deprive individuals of equahty of

opportunity based on race or ethnicity, this has

been one of its unfortunate byproducts.

^

Recommendation: Congress must act im-

mediately and decisively to address the failiare of

the Nation's health care system to provide ade-

quate care to those without coverage. Congress

should enact at least two pieces of legislation.

First, Congress shoiold revive funding for the

Hill-Burton Act for the creation of medical cen-

ters and other services designed specifically to

provide quahty care to the poor and under-

served.

Second, Congress should ensure that all pro-

tected classes are covered in block grant legisla-

tion. All States and subrecipients of block grant

funds and other Federal funding must ensure

that title VI, title IX, and other civil rights laws

are incorporated into such programs. Congress

must acknowledge the importance of civil rights

enforcement and comphance efforts in all pro-

grams, but especially health-related programs.

Congress also must take action to ensure that

health care providers, particularly recipients of

HHS and other Federal funding, do not dis-

criminate in the provision of health services.

Any legislation relating to access to quahty
health care, health care financing, or health care

research must include authority for OCR to

monitor the health care industry for civil rights

comphance. Congress must make clear to the

pubhc that eliminating health disparities in this

country requires strong enforcement of civil

rights legislation.

OCR's Performance Relative to Other

Civil Rights Enforcement Agencies
Finding: In evaluating OCR's civil rights

enforcement efforts with respect to title VT, title

IX, the community assurance provisions of the

HiU-Burton Act, and the nondiscrimination pro-

visions in block grant statutes, the Commission
has found significant weaknesses in every area

of OCR's operations, including complaints and
comphance review investigations, rulemaking,

and pohcy development. OCR's efforts are par-

ticularly ineffective when compared with some of

the more sophisticated civil rights enforcement

programs the Commission has evaluated in re-

cent years, especially those of the U.S. Depart-

ment of Education (DOEd) Office for Civil Rights

and the U.S. Equal Employment Opportunity Com-
mission (EEOC). In many ways, EEOC's enforce-

ment of title I of the Americans with Disabilities Act

(ADA) can serve as a model program for imple-

menting and enforcing dvil rights laws.^

Recommendation: The Secretary of HHS
should inform both DOEd and EEOC that OCR
is requesting informal guidance on ways to rein-

vigorate its civil rights enforcement efforts par-

ticularly with regard to title VI. OCR should ap-

point haisons to both agencies and a task force to

begin reviewing specific areas of its operations.

OCR should focus on the efforts EEOC has un-

dertaken on title I of the ADA. OCR should focus

5 See generally chap. 6, and USCCR, The Health Care Chal-

lenge, vol. I, chap. 2. ^ See generally chaps. 3, 4.
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on the technical assistance, poHcy development,

and case processing elements of EEOC's ADA
enforcement program. In particular, OCR shovdd

review EEOC's title I technical assistance man-
ual and its title I compUance manual to help in

developing its technical assistance and case

processing activities. Also, OCR shotQd model its

pohcy development after EEOC's ADA pohcy

development, which has been vigorous and com-

prehensive during the past 7 years. EEOC's pol-

icy guidances have addressed fundamental prin-

ciples, such as statutory definitions and ele-

ments necessary to prove discrimination as well

as specific enforcement-related issues.

HHS' Failure to Respond to the

Commission's Recommendations
Finding: For 35 years, HHS and its prede-

cessor agency, the Department of Health, Educa-

tion, and Welfare (HEW), have condoned poHcies

and practices resulting in discrimination against

minorities and women in health care. In many
ways, segregation, disparate treatment, and ra-

cism continue to infect the Nation's health care

system. HHS has pursued a pohcy of excellence

in health care for white Americans by investing

in programs and scientific research that dis-

criminate against women and minorities. HHS
essentially has condoned the exclusion of women
and minorities from health care services, fi-

nancing, and research by implementing an in-

adequate civil rights program and ignoring criti-

cal recommendations concerning its civil rights

enforcement program. The Commission, the

HHS Office of Inspector General, and the HHS
Civil Rights Review Team have offered many
recommendations for improving civil rights en-

forcement at HHS. However, failure to imple-

ment these recommendations has resulted in

failure of the Federal Government to meet its

goals of ensuring nondiscrimination and equal

access to health care for minorities and women.''

Recommendation: OCR must aggressively

enforce civil rights statutes in the health care

context. This can be done through the following

methods: (1) developing policy in key areas such

as medical school admissions, managed care, and
chnical trials; (2) expanding its civil rights en-

forcement program to include more detailed,

full-scope compUance reviews, more effective

monitoring of State recipients and subrecipients

of HHS funding, improved technical assistance,

and improved data collection strategies; and (3)

partnering with HHS operating divisions and
other organizations that have programs in place

to ehminate disparities in health care.

In addition, the Secretary of HHS must en-

sure that OCR has the appropriate resources

(including staff, budget, training, and computer
technology) to carry out its mission. OCR must
have a strong presence both within and outside

of HHS. Civil rights considerations must be in-

corporated into all HHS programs, and all citi-

zens must be made aware of their civil rights in

health care. HHS/OCR needs to examine its civil

rights enforcement program and find a way to

make it a strong, proactive force for ensuring

civil rights comphance among the many HHS
funding recipients across the country.

Confronting Discrimination in IHealth Care:

2000 and Beyond
Finding: There is httle doubt that racial,

ethnic, and gender disparities in health care will

persist in the 21st century unless Federal en-

forcement of civil rights laws is strengthened.

Structural changes in the health care system

must occur before it can serve everyone equally.

It is beyond the scope of this report to address

these changes. However, a crucial component of

any major changes to the U.S. health care sys-

tem must be to ensure that it is free of discrimi-

nation against minorities and women. We have a

long way to go to reach this goal. Nonetheless,

we can strive to change individual perceptions

and energize institutions that have become in-

ured to the disparities and acquiescent to the

demands of the business interests pervasive in

ovir health care system. Discrimination will con-

tinue in the health care industry if individuals

and institutions continue to be profit motivated

and self-interested. However, the ultimate out-

come of disparities in health care that we cannot

forget is the chronic ill-health and untimely

deaths of those who receive inadequate, inequi-

tably distributed health care.^

Recommendation: The Federal Govern-

ment must act swiftly and decisively to eradicate

the inequities in access to quaUty health care.

'' See generally chap. 1.

8 See generally chap. 6, and USCCR, The Health Care Chal-

lenge, vol. I, chaps. 1, 2, 3, 4.

280



Through legislation, directives to Federal agen-

cies, and partnerships with private entities, the

Government should make the health care system

available to everyone. To do so. Congress must
better fund OCR, and HHS must focus on
bringing OCR into the fold and better utihze

civil rights enforcement to address discrimina-

tion in health care. OCR itself should begin the

process of reinvigorating its entire enforcement

program, through all means necessary.

OCR cannot ehminate health care disparities

by itself. Congress must provide OCR the neces-

sary resources and funding to implement effec-

tive civil rights compHance activities. Further,

OCR must be given appropriate authority by the

Secretary to become more proactively involved in

health care programs funded by HHS. HHS op-

erating divisions must enhst the assistance of

OCR in planning programs and initiatives. OCR
must be involved at all levels of the planning

processes within HHS to ensure that civil rights

matters are appropriately addressed.

It is crucial that Congress, the President, the

Secretary of HHS, and the Surgeon General ac-

knowledge the need for civil rights enforcement

and monitoring in Federal programs. Together

with OCR, the administration must develop a

plan to eradicate disparities and discrimination

within the health care system which should in-

clude initiatives and programs that incorporate

civil rights. Congress and the President must
assure that appropriate, quahty health care is

provided to all without regard to race, color, eth-

nicity, national origin (including EngUsh profi-

ciency level), sex, reUgion, age, mental or physi-

cal disabiHty (including HIV status), sexual ori-

entation, genetic background, geographic loca-

tion of residence, abihty to pay, or any other fac-

tor unrelated to the need for medical care. This

should encompass equitable and culturally sen-

sitive care, affordable care, and inclusion in

health research and cHnical trials.

Chapter 2. Organization and
Administration of the U.S. Department
of Health and Human Services

Summary
The organization and administration of the

civil rights component of HHS betray a subtle

contempt for Congress' legislative mandate of

enstiring equal participation in HHS-funded

programs in general, and in health care pro-

grams in particular. The Department appears to

have dissociated itself from OCR to a significant

degree, as evidenced by the numerous ways in

which it has undermined OCR's efforts. First,

while the budget for the Department has in-

creased steadily, OCR funds have fluctuated at

around $20 milHon since 1981, faihng even to

keep up with inflation. In addition, the Depart-

ment's 1997 Strategic Plan contains Uttle refer-

ence to OCR. It mentions the eradication of dis-

crimination only in passing, and makes no refer-

ence to OCR's important role as the enforcer of

civil rights in HHS programs.

The Department's apparent disregard for

OCR and its civil rights mandate has had the

effect of denying the office the status and influ-

ence required to perform its civil rights duties.

HHS leadership has not facHitated collaboration

and communication among OCR and other HHS
components whose operations relate to women's
and minorities' issues. For instance, the Office of

the Secretary has not prompted or supported

OCR in cooperating with the operating divisions

to ensvire that their programs remain free of dis-

crimination. Neither has the Office of the Secre-

tary fostered coordinated efforts among OCR
and the staff divisions of the Department. For

instance, the Secretary has not reqviired the Of-

fice of Minority Health or the Office on Women's
Health, components of the Office of PubUc
Health and Science, to collaborate with OCR in

developing pohcy for implementing the numer-
ous minority and women's health care initiatives

at the departmental level. The absence of coop-

eration among OCR and the research offices in

all hkehhood has resulted in a waste of re-

sovirces both on the part of OCR and by the sci-

entific research and program communities, as

they have worked in isolation irom. one another in

attempting to identify the barriers faced by these

groups in gaining access to quality health care.

While, overall, the Commission has found

that the organizational structure of OCR is ade-

quate for enforcing civil rights laws, major as-

pects of civil rights implementation have failed

to garner an appropriate measiire of OCR's at-

tention. OCR headquarters has divisions dedi-

cated to quahty assurance, pohcy development,

and technical assistance, but efforts in these ar-

eas have born httle fruit. For example, head-

quarters staff have not indicated that they con-

duct any systematic review of the regions' case
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closure materials, or that they conduct onsite

quahty assurance. With the exception of recent

work to develop pohcy guidance documents in

three areas, OCR has disseminated almost no

pohcy gviidance since 1981. Neither has head-

quarters OCR provided significant leadership to

regional offices in implementing technical assis-

tance programs. The failure on the part of head-

quarters OCR to provide quahty assurance, pol-

icy guidance, and technical assistance support

has hampered the regional staffs understanding

of discrimination issues, and has resxdted in an

absence of standardized procedures for quahty

assvirance and technical assistance at the re-

gional level. Further, it appears that headquar-

ters OCR provides very little guidance to the

regions in their day-to-day operations, such as

complaint intake, which also lacks standard pro-

cedure. There also is inadequate communication

among the regional offices and almost no coordi-

nation on enforcement activities such as comph-

ance reviews.

Such deficiencies are magnified by severe

budget and staffing hmitations. OCR's FY 1999

budget is $20.6 miUion, which is only 0.0054 per-

cent of the total HHS budget. This tiny fraction

appropriated to OCR is just one of the many
ways that OCR's low-level status and isolation

within HHS are apparent. Headquarters staff

assert that the lack of resoiu-ces has placed OCR
at a distinct disadvantage, making it difficult for

the agency to accomphsh its mission. For exam-

ple, OCR claims it has not had adequate re-

sources to hire and train staff. However, it must
be noted that headquarters OCR has assigned a

significant amount of resources to offices that

have displayed only modest productivity. For

example, two offices, the Pohcy and Special Proj-

ects Staff and the Division of Program Develop-

ment and Training in the Office of Program Op-

erations, each employs nine full-time staff mem-
bers. These offices are responsible for developing

pohcy and procedural gviidance. However, as

stated above, OCR has produced few pohcy

guidance and procedural guidance documents

since 1981.

The absence of fiscal and administrative sup-

port from the Office of the Secretary, combined

failure of OCR staff to meet the civil rights im-

plementation challenges that confront it, have

contributed to OCR's inabihty to implement title

VI, title IX, the Hill-Burton Act, and the nondis-

crimination provisions of the HHS-funded block

grants. Many of OCR's activities have been com-

promised, including the development of pohcy
guidance on substantive civil rights issues, in-

vestigative and comphance review procedures,

and technical assistance.

Mission and Responsibilities of OCR
Finding: As the Federal agency solely re-

sponsible for health care concerns in the Nation,

HHS is responsible for ensuring that aU Ameri-

cans are afforded equal access to quahty health

care, free of discrimination. In addition to re-

sponding to complaints of discrimination, OCR is

responsible for reviewing pohcies and practices

with potential discriminatory impact on women
and minorities, such as medical redhning, exces-

sive wait times for care, unequal access to emer-

gency care, requiring deposits before providing

care, and lack of continuity of care. Fvirther,

OCR is responsible for ehminating overt dis-

crimination, denial of services, and disparities in

health care that can endanger the fives of pa-

tients, particularly women and minorities. How-
ever, as this report has shown, HHS is deficient

in several areas of civil rights enforcement.

There are a variety of civil rights enforcement

activities that OCR does not perform very well.

Title VI pohcy development is seriously lacking,

comphance reviews focus on narrow issues, and
complaint investigations are often inadequate.

Further, headquarters OCR appears to provide

httle oversight to regions in their day-to-day op-

erations and does not coordinate activities across

the regions. Similarly, there is a division of

authority between the Civil Rights Division of

the Office for General Counsel and OCR, re-

sulting in httle proactive work being done by the

OGC Civil Rights Division.^

Recommendation: OCR must ensure that

sufficient staff resources are apphed to pohcy

development, comphance reviews, and adequate

complaints investigations. Further, OCR head-

quarters must become more proactively involved

in the activities of the regions by coordinating

comphance reviews, providing feedback, and
overseeing technical assistance activities.

OCR should have a full-time staff devoted to

the development of pohcy guidance. These staff

members, situated in the Pohcy and Special

9 See chap. 2, pp. 18-19.
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Projects Staff (PSPS), should have expertise in

health care, social science, and civil rights and
health care law. Legal staff from the Office of

General Counsel, Civil Rights Division, should

be permanently reassigned to PSPS for policy

development. PSPS staff with expertise in social

science and health care issues should conduct

research on issues affecting health care and
work with legal staff to ensure that appropriate

guidance is developed for both OCR staff and
recipients of HHS funding.

In addition, staff in OCR headquarters

should be more proactive in coordinating the

work of the regions in regards to compliance re-

views and technical assistance, outreach, and
education. Investigative methods and outreach

materials should be shared among the regions to

ensure that the most effective practices are be-

ing followed by all regions, and to ensure that

there is no duplication of efforts.

Finding: There may be instances over which
HHS/OCR and the Department of Education

(DOEd) Office for Civil Rights (OCR) both have

jurisdiction. However, there are no clear guide-

lines on handUng title IX cases in the health care

context. 10

Recommendation: HHS and the Depart-

ment of Education need to work together to

clarify jurisdiction and prepare pohcy guidance

on title IX. In particular, HHS/OCR and DOEd
should enter into a memorandum of under-

standing that specifies which aspects of title IX

enforcement in the health care context each is

responsible for handhng. HHS and DOEd should

develop a system for referring complaints to

each other, as appropriate, and should work to-

gether in conducting compHance reviews and
complaints investigations, as needed.

In addition, HHS/OCR should include title IX

issues in comphance reviews. Overall, OCR
should conduct full-scale comphance reviews of

aU HHS funding recipients. Such full-scale com-

phance reviews should encompass all civil rights

statutes over which OCR has jurisdiction, in-

cluding title IX. Absent resources for fuU-scale

comphance reviews of all recipients, OCR should

begin to address title IX issues, such as ensviring

women have equal access to health care research

positions, that it has neglected in the past.

Finding: Headquarters OCR has no direct

authority over HHS operating divisions, and
thus does not get involved in civil rights issues

within the operating divisions unless requested.

There is no written policy directing operating

divisions to forward complaints to OCR, which
could lead to a complaint not being handled
properly or investigated in a timely manner. ^^

Recommendation: In a formal agency pol-

icy directive, the Secretary should state that op-

erating divisions are required to forward com-
plaints of discrimination to OCR for investiga-

tion. OCR should follow this with a memoran-
dum to all operating division heads and regional

directors providing exphcit instruction as to

whom complaints should be sent in each region.

In addition, OCR should provide basic informa-

tion to the operating divisions on the process for

investigating complaints. The Secretary also

must ensure that OCR has the appropriate

authority to become involved in HHS programs
to ensure civil rights enforcement is incorpo-

rated into all aspects of HHS' operations.

Finding: Comphance reviews can be hmited-

scope comphance reviews (focusing on a par-

ticular issue) or full-scope compliance reviews

(usually covering all the classifications and re-

lated issues within a statute). Pregrant reviews

focus on the civil rights program of apphcants

when they apply for funding for medicare pro-

grams. OCR, however, does not conduct prea-

ward reviews of other appHcants, which is a se-

rious omission. More proactive monitoring and
interaction with applicants and recipients can

prevent unlawfvd discrimination, help increase

awareness and understanding of civil rights is-

sues, and would make HHS more famihar with

the policies and practices of apphcants and re-

cipients. ^^

Recommendation: OCR should implement

a comprehensive pre- and postaward compHance
review program. All apphcants must be reviewed

to ascertain any potential civil rights violations.

In addition, all recipients of HHS funding must
be reviewed on a regular basis. OCR should en-

siore that recipients receive a thorough, full-scale

comphance review on a systematic schedule,

such as once every 3 years. Such reviews should

encompass all apphcable civil rights statutes and

"> See chap. 2, pp. 17-18, and chap. 3, pp. 60-62.

" See chap. 2, pp. 26-27.

12 See chap. 4, pp. 155-171.
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should include mandatory onsite interviews and
factfinding.

Organization of Civil Rights Responsibilities

atHHS
Finding: In its 1996 report on title VI en-

forcement, the Commission found that, gener-

ally, the organizational structure of HHS' exter-

nal civil rights enforcement program is adequate

for title VI enforcement. The director of OCR
reports directly to the Secretary of HHS. The
director also has direct authority over all staff

conducting title VI enforcement activities, both

in the headquarters and regional offices. This

organization enables the director of OCR to in-

fluence HHS' pohcy decisions affecting external

civil rights enforcement. It also enables OCR to

directly manage, and thereby ensure uniformity,

in the execution of HHS' title VI enforcement

procedures. In addition, OCR is not responsible

for HHS' internal civil rights responsibihties.

This ensures that agency equal opportunity re-

sponsibihties do not compromise external equal

opportunity responsibihties.

Although the organization of OCR is suffi-

cient to accomphsh its civil rights enforcement

responsibihties, there are several functions that

are neglected within its organizational scheme.

For example, OCR does not have an effective

and proactive pohcy and planning unit for civil

rights enforcement. Few pohcy guidances have

been written in the past 5 years, and there is no

systematic mechanism for issuing pohcy guid-

ance on a regular basis. Much of the work of the

Pohcy and Special Projects Staff appears to be

outdated and many documents are in formats

that render information difficult to use. The
Pohcy and Special Projects Staff prepares a

weekly information report that is sent to OCR
senior staff and regional managers, but there is

no accompanying explanation of the attached

documents or discussion of their importance to

OCR. Further, PSPS has produced no new pubh-

cations since the early 1990s, when fact sheets

were developed on each of OCR's civil rights

authorities. Another product of the Pohcy and
Special Projects Staff is the compendium of

OCR's title VI pohcy documents. This collection

includes copies of memoranda and letters con-

cerning civil rights issues. The documents are

indexed in several ways (subjects, civil rights

issue, program facihty type, regulation citation)

which facihtates use of the many documents.

However, these documents are often outdated

and poorly copied. ^^

Recommendation: Pohcy documents shoidd

be written as usable pohcy documents on a con-

tinviing basis. This information must be organ-

ized and made available in a format that is easy

for the general pubhc to use and understand.

Pohcies and issues should be summarized so

that recipients and individuals clearly under-

stand their rights and responsibihties under title

VI, Hill-Bvirton, title IX, and other antidiscrimi-

nation laws and regulations. Fvirther, weekly

information reports need to be presented in a

usable format. Summaries of the civil rights is-

sues and positions in these documents, with cita-

tions to the actual documents, would also be use-

ful. In addition, the Pohcy and Special Projects

Staff mvist develop pubHcations, in coordination with

the Office of Program Operations, to provide out-

reach, education, and technical assistance.

Although OCR's organizational structure is

generally sufficient to facihtate title VI enforce-

ment in HHS-assisted programs, it could be im-

proved. First, OCR headquarters should acquire

legal staff, independent of the Office of the Gen-

eral Counsel, to provide the legal guidance and
interpretation and regulatory development req-

uisite to title VI enforcement. Second, OCR
should establish an effective and proactive pohcy and

planning lonit to provide overall guidance to the re-

gional and operating staffon title VI enforcement.

Finding: Although there is a Quahty Assur-

ance and Internal Control Division with four

employees, there have been no systematic formal

quahty assurance reviews since before 1993, and
there is no standard review of letters of finding.

However, headquarters periodically holds case

consultation meetings (via telephone) with re-

gional managers. Absent a quahty assvirance

program, with a systematic review of case find-

ings and legal sufficiency review of letters of

finding, OCR cannot ensvire that cases are being

closed properly. 1"*

Recommendation: OCR headquarters staff

in the Quahty Assurance and Internal Control

Division must conduct systematic quahty assur-

ance reviews of letters of finding and other case

closvire documents to ensure that OCR staff con-

•3 See chap. 2, pp. 19-23. See also chap. 3.

•i See chap. 2, pp. 22.

284



duct sound investigations and to ensure that the

findings are supported by the investigation. At a

minimum, a sample of case closure documents
should be reviewed monthly. Increased head-

quarters involvement in the investigative process

will also ensure greater familiarity of headquarters

staffwith the activities of the regional offices.

Finding: According to the regional staff,

communication between headquarters and the

regions is slow, inadequate, and nonresponsive;

basically, the headquarters staff lack sufficient

knowledge of the issues to be of assistance to the

investigators. Regional staff also identified defi-

ciencies in communication between OCR and
other Federal agencies. ^^

Recommendation: The director of OCR
should assign headquarters staff the responsi-

bility for interacting with regional staff on a con-

sistent basis. Headquarters staff, perhaps in the

Policy and Special Projects Staff, who have

knowledge of current issues in health care and
civil rights, should be available to provide assis-

tance to regional staff throughout investigations

and compliance reviews. In addition, staff in the

Office of Program Operations should be trained

in the latest investigative techniques and theo-

ries of discrimination in the health care context,

and should be available to assist in investiga-

tions and compliance reviews, as needed.

To improve communication between head-

quarters and regional offices, OCR shovild

strengthen its weekly information reports to

provide more detailed information and discus-

sion of how such information affects the work of

OCR. Further, OCR should develop a newsletter

that provides information on regional activities,

or more widely distribute significant activities

reports. Much of this information could be

transmitted to regional staff via e-mail. Regular

conference calls among regional staff and be-

tween regional offices and headquarters is also

vitally important. OCR must ensvire that staff at

all levels have open communication with head-

quarters offices.

Finding: Most regional offices are not or-

ganized into separate divisions as is headquar-

ters OCR, nor do they speciaHze their functions.

For example, there are no staff in either head-

quarters or the regions who focus specifically on

certain laws or classifications, such as title VI,

gender issues, or Native American issues. Re-

gion II staff stated that when the region had
more resources there were more divisions, in-

cluding a quahty assurance division and an out-

reach unit. However, cvirrently, the regions do

not have enough resoixrces to speciahze their

functions. 16

Recommendation: OCR should organize the

regional office across programmatic hnes to en-

svire maximum use of staff and budgetary re-

sources. For example, regional offices should be

organized to include divisions responsible for

quahty assurance, technical assistance, investi-

gations, preaward reviews, and compHance re-

views. OCR should also ensvire that staff spe-

cialize in different areas of civil rights enforce-

ment, such as title VI, title IX, managed care,

clinical research, and outreach.

Further, in both headquarters" and the re-

gions, OCR should designate individual staff

members to serve as subject-matter experts on
specffic protected classifications, such as race,

color, and national origin. OCR should assign

staff members to develop expertise on cvirrent

issues affecting particular communities. For ex-

ample, OCR should ensvire that there are indi-

vidual OCR experts on African American, Native

American, Latino, Asian American, and women's
issues. These experts should famiharize them-

selves with issues relevant to particular minori-

ties by developing contacts and working rela-

tionships with key civil rights organizations rep-

resenting those groups. Staff members, there-

fore, should work with organizations such as the

National Council of La Raza, National Associa-

tion for the Advancement of Colored People

(NAACP), National Organization of Women
(NOW), and the Urban League. Based on these

contacts, OCR staff members should obtain the

latest reports issued by these groups and moni-

tor any lobbying or legislative activities in which

these groups are involved. Staff members should

use the expert knowledge they develop to assist

OCR in site selection for compliance reviews;

outreach and education activities, such as con-

ferences and forums; and any issues affecting

departmentwide initiatives relating to these

groups. In addition, OCR staff members should

work with the operating divisions and State and
local recipients on information sharing projects.

15 See chap. 2, pp. 24-25, 49. 16 See chap. 2, p. 24.
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OCR needs sufficient staff in order to tailor

its operations in such a manner. The director of

OCR must initiate a needs assessment to docu-

ment the additional resources needed to spe-

ciaUze regional staff across programmatic Unes.

Such an assessment should be used as the basis

of requests to the Secretary and Congress for

additional funding and staffing. OCR must
document its need for additional resources by

demonstrating the additional work that can be

accomphshed through increased staff and budg-

etary resotirces.

Finding: Overall, regional offices have Uttle

interaction with one another. Regional managers
sometimes commvinicate with each other, and
headquarters has teleconferences with the re-

gional managers. However, in regards to comph-
ance reviews, complaint investigations, training,

outreach, education, and technical assistance,

there is Uttle interaction between the regions.

Further, headquarters OCR oversees the re-

gional offices, but appears to give them httle

guidance. For example, there is no formal

method of directing technical assistance efforts

in the regions; OCR does not specify standard

procedvires for complaint intake and investiga-

tion; and OCR does not get involved to a great

extent in writing letters of finding, developing

corrective action agreements, or conducting

comphance reviews. Further, while the director

of OCR identifies national priorities for enforce-

ment, regional offices are free to fashion their

own comphance and outreach programs. Regions

may develop their own investigation and intake

procedvires, conduct reviews as they see fit, and per-

form their own outreach and technical assistance.

Headquarters appears to have Httle control

over the regions. OCR headquarters has mini-

mal interaction with equal opportunity special-

ists (EOS) and attorneys in the regions. OPO
appears to be more reactive than proactive. The
office fails to maintain and implement annual

training plans for its staff. Regional offices con-

duct outreach, yet outreach is not coordinated

among the regions by the headquarters office.

Further, OPO provides httle guidance and over-

sight concerning comphance reviews and com-

plaint investigations.^''

Recommendation: It is necessary that a

central office coordinate regional offices to en-

sure that the "best practices" developed in the

field are followed by all regions. OCR headquar-

ters must facihtate routine and regular commu-
nication among OCR headquarters, the regional

offices, and other HHS components. A Uaison at

headquarters should be assigned to each re-

gional office. There should be regular meetings

and visits by regional staff to headquarters to

exchange information and ideas about workload,

activities, and problems.

Further, headquarters OCR needs to become
more involved with the daily workings of the

regional offices so that issues and projects can be

coordinated among the offices and efforts wUl
not be duplicated. In particular, headquarters

should coordinate outreach, education, technical

assistance, and staff training efforts so that re-

sources, such as training materials, pohcy docu-

ments, and fact sheets, can be shared. In addi-

tion, headquarters staff should be more involved

in comphance reviews and investigations to en-

sure that sound methods are being used and that

successful strategies developed in one region can

be shared by aU the regions.

Communication among the regional offices

and between the regions and headquarters

needs to be improved. Regular, perhaps bi-

weekly, conference calls should be held between
headquarters staff and key regional staff, such

as regional managers and supervisory equal op-

portunity speciahsts. In addition, regional staff

speciahzing in certain areas, such as title VI is-

sues or technical assistance, should have confer-

ence calls and meetings with their counterparts

in other regional offices, as well as headquarters

staff with the same expertise. Regular communi-
cation in the form of pohcy guidances, weekly

information reports, and other correspondence

also will increase the flow of information from

headquarters to the regions.

OCR needs to provide more oversight and
guidance. OCR should review each region's pro-

cedures and develop standards for handling

complaint intake and investigation, comphance
reviews, and other enforcement activities. In

addition, OCR shovJd work with regions to de-

velop and identify the most effective and effi-

cient ways of providing technical assistance and
outreach to recipients and beneficiaries. In other

words, OCR should coordinate the activities of

the regional offices and standardize procedures

" See chap. 2, pp. 24-25.
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and activities, as appropriate, across the coun-

try, relying on regional input.

Finding: The Civil Rights Division of the

HHS Office of the General Counsel (OGC) pro-

vides legal support and advice to OCR. Even
though OCR provides funding for the salaries of

attorneys in OGC who service OCR, Civil Rights

Division staff report directly to the general coun-

sel, not to the director of OCR. According to the

associate general counsel for Civil Rights, it has

not been estabhshed who has formal authority

over the Civil Rights Division. This is a serious

oversight, resulting in the potential confusion of

jurisdiction, and rendering the division devoid of

the abihty to take proactive steps in working

with other offices within OCR.
OGC represents the legal interests of the

agency as a whole and not solely the compHance
requirements embedded in the nondiscrimina-

tion provisions of civil rights laws. Because OCR
takes guidance and direction from OCG on legal,

pohcy, and administrative matters relating to

the statutes it enforces, OCR does not have com-

plete control over the administrative process for

resolving comphance-related issues. Ultimately,

however, OCR is responsible for ensviring com-

pUance with the civil rights statutes it enforces.

This organizational scheme deprives OCR the

authority to make final determinations on

whether civil rights violations have occurred and

to identify the appropriate response to remedy
noncomphance

.

For the most part, the Civil Rights Division

plays primarily a reactive role, assisting OCR
only when needed. The Civil Rights Division

does not initiate projects or inquiries, nor does it

provide great input for the annual operating

plans of the regional offices. This reactive ap-

proach does not fully employ the legal skills

available to OCR; OGC civil rights staff do not

actively develop poHcy documents, provide technical

assistance, or get involved in compliance reviews and

complaint investigations. This appears to be a mis-

use ofa valuable legal resource.^^

Recommendation: The Secretary shovdd

clearly define the role of the Civil Rights Divi-

sion and the division should be assigned proac-

tive civil rights duties. In addition, the associate

general counsel for Civil Rights should work in

conjunction with the director of OCR to ensxare

18 See chap. 2, p. 26.

civil rights laws and regvdations are enforced,

technical assistance is provided to HHS offices

and recipients, and compliance reviews and in-

vestigations are handled in an effective and effi-

cient manner. The Civil Rights Division should

provide assistance and support to OCR when
needed, but OCR should have its own legal office

and should not be bound by OGC in its interpre-

tation and implementation of civil rights laws.

To ensiure that the administrative process under
title VI and title IX is not influenced by agency

elements outside of OCR, such as OGC, but is

solely controlled by OCR, as the appropriate and
autonomous authority to ensvire nondiscrimina-

tion and enforce compHance requirements of civil

rights laws, OCR should have its own "inhouse"

legal arm to provide guidance.

Workload and Staffing

Finding: It is unclear why certain divisions

of OCR are well-staffed, compared with others.

For example, there are nine staff members on

the PoHcy and Special Projects Staff, yet httle is

done in the area of poUcy development. Simi-

larly, the Program Development and Training

Division has nine staff members. The division is

responsible for designing and conducting train-

ing for all OCR personnel, including the regional

offices, yet there have been few centraUzed

training efforts in recent years, reportedly due to

lack of funds. However, despite the fact that out-

reach is an important part of OCR's mission,

there are only two staff members in the Volun-

tary CompHance and Outreach Division. Given

its ciorrent staffing level, an uneven distribution

of staff hinders OCR's efforts. Thus, it is crucial

that OCR find ways to use its staff as effectively

as possible.

The regional offices also suffer from Hmited

staffing and resources. The distribution of staff

members among the offices is uneven, contrib-

uting to OCR's difficulties in enforcing civil

rights laws. The number of staff persons in each

regional office fluctuates greatly—^from nine

staff members (in Region II) to 22 staff members
(in Region VI).

Nonetheless, although OCR maintains that it

has experienced a devastating decline in the

number of employees, it has failed to appropri-

ately account for the effect the decHne has had

on the operations of OCR. Lacking a detailed

analysis of the repercussions of insufficient staff,
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OCR will find it difficult to convince Congress

that additional staff are needed. ^^

Recommendation: Additional staff are

needed if OCR is to carry out a vigorous civil

rights program. OCR must have sufficient staff,

particularly in the regions, to conduct compre-

hensive onsite compUance reviews and com-

plaint investigations, as well as to conduct out-

reach, education, and technical assistance. Fur-

ther, additional staff are needed for developing

appropriate policy guidance and training for civil

rights staff and program administrators.

OCR should evaluate the distribution of staff

and ways that the assignment of staff will pro-

duce the most effective and efficient use of re-

sources to address the workload. For example, it

may be more cost effective to redistribute re-

sources and increase staff to enhance the use of

technical assistance if such efforts will affect

other operations, such as encovtraging voluntary

comphance, improving the efficiency of compH-
ance reviews, and decreasing the amount of dis-

criminatory complaints that are filed.

OCR also must evaluate the effect insufficient

staff has on its abihty to accompHsh its mission.

OCR should prepare a detailed analysis of the

number of staff required to appropriately carry

out full-scale comphance reviews, complete in-

vestigations in a timely manner, and provide

outreach, technical assistance, and education to

HHS recipients, current and potential program
beneficiaries, advocacy groups, and other mem-
bers of the pubUc.

OCR's History and Past Performance

Finding: Several internal reviews of OCR
activities have revealed deficiencies in OCR's
operations. For example, in the early 1990s, the

HHS Civil Rights Review Team found that, be-

cause the focus of HEW's Office for Civil Rights

had been on education, the HHS/OCR lacked

pohcies and procedures related to health care.

Fvirther, a 1992 HHS Office of Inspector General

(01G) review of OCR's Hill-Bvu-ton program
found that OCR had hmited authority to enforce

the Hill-Burton regvdations and that no formal

or uniform procedures were in place to followup

on corrective action agreements and to enstire

that facihties were in comphance. The OIG rec-

ommended that OCR develop a system to moni-

tor comphance agreements, conduct unan-
nounced visits of Hill-Burton faciUties to review

their comphance with the law, and determine

whether regional guides and methods can be

shared throughout all regional offices. In addi-

tion, the OIG recommended that OCR seek leg-

islative authority that would allow it to take

administrative action against facHities that fail

to comply with the Hill-Burton Act. However,
httle action has been taken to address the rec-

ommendations of these reports.20

Similarly, in its 1996 report on Federal title

VI enforcement, the Commission found that

HHS still had not published title VI guidehnes

and had issued few pohcy directives. In addition,

the Commission noted that OCR continued to

lack a comprehensive preaward review process,

conducted few postaward desk audit reviews and
comprehensive onsite compliance reviews, had
an increasing complaint backlog, and lacked a

comprehensive system for monitoring corrective

action agreements. Further, the Commission
recommended that OCR improve its technical

assistance and outreach efforts, improve its

oversight of the operating divisions and State-

administered grant programs, improve its data

collection and analysis systems, and provide

regular staff training. Currently, OCR conducts

preaward reviews only of facihties applying to

the medicare programs, and its comphance re-

view activities are hmited. HHS/OCR appears to

have ignored the Commission's recommenda-
tions and continues to operate an ineffective civil

rights enforcement program.21

Recommendation: HHS should reconvene

the Civil Rights Review Team to revisit recom-

mendations made in 1993. The Department
shoidd develop a new review team composed of

staff from several agency elements, including

OCR, to conduct a thorough examination of civil

rights enforcement activities in OCR. The team
should issue a new report and foUowup reports

on a biannual or triennial basis.

The team should also estabhsh an action plan

to carry out the recommendations that have

been made by the Commission and other agen-

cies. The team should identify the steps needed

to address these recommendations, and OCR
shovdd assign staff to carry out such steps. In

19 See chap. 2, p. 27-29.

20 See chap. 2, pp. 2&-31.

21 See chap. 2, p. 31.
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particvilar, the team shovdd examine the cvirrent

distribution of staff among the regions and in

headquarters and determine the most appropri-

ate staffing levels for each office in order for

OCR to produce policy materials, conduct re-

search on civil rights issues in the health care

context, conduct comphance reviews and inves-

tigations, and provide technical assistance, out-

reach, and education.

Further, OCR shoiold develop a monitoring

system to improve its comphance activities with

respect to Hill-Bvirton and other faciHties. This

monitoring system should include formal, uni-

form procedvires to ensure that facihties are in

comphance. The system should include mecha-

nisms to monitor comphance agreements and to

improve reviews.

Strategic Planning

Finding: The piorpose of the strategic plan is

to announce priority issues and develop a plan of

action for addressing those issues. OCR's exist-

ing strategic plan is problematic for three rea-

sons: it has not been updated since 1994 when it

was developed; it was developed with httle input

from outside advocacy groups; and its civil rights

provisions have not been effectively integrated

into the Department's strategic plan and thus

have not been integrated into health care initia-

tives targeting women and minorities.22

Recommendation: OCR should issue a new
strategic plan as soon as possible. This new plan

should include priority issues developed in part

through "customer service outreach meetings"

organized by the regional OCR operations. The

new strategic plan should be based on input

from appropriate staff in the operating divisions,

as well as health care pohcy and advocacy

groups, civil rights groups, and other important

stakeholders such as community and outreach

groups. The new strategic plan should be devel-

oped in conjunction with the Department's stra-

tegic plan to ensure that civil rights is incorpo-

rated into all Department operations.

Finding: OCR's strategic plan is supple-

mented by annual performance plans required

by the Government Performance and Results Act

(GPRA) and by annual civil rights implementa-

tion plans required by the Department of Jus-

tice. In many ways, these plans are overlapping

and provide similar information. For example,

both the strategic plan and the FY 1999 GPRA
annual performance plan focus on specific areas,

such as: (1) reducing discrimination in adoption

and foster care; (2) reducing discrimination in

managed care settings; (3) increasing access to

HHS services for hmited-English-proficient per-

sons; and (4) increasing comphance with title VI,

section 504, and the ADA in Temporary Assis-

tance to Needy Famihes (TANF) programs.

However, as the Commission found in its

1996 report on title VI, HHS civil rights imple-

mentation plans do not serve as OCR manage-

ment tools, as intended by the Department of

Justice. The plans fail to identify specific objec-

tives, and they fail to identify the resources

needed to accomphsh those objectives, including

staffing and budgeting. In addition, the imple-

mentation plans are not thorough enough to

provide the Department of Justice with the in-

formation needed to evaluate OCR's civil rights

enforcement program. In short, OCR's imple-

mentation plans appear to be only an attempt to

fulfill the DOJ requirement and not the effective

planning mechanism they were intended to be.23

Recommendation: OCR must develop a

comprehensive civil rights enforcement plan that

incorporates the quahties of its implementation

plan, strategic plan, and annual work plans. De-

veloping one comprehensive plan which meets

aU of the requirements specified by the GPRA
and DOJ will reduce the amount of staff re-

sovirces required to develop, implement, and

track these plans. The ideal civil rights enforce-

ment plan should embody:

• Specific short-term objectives and long-term

goals.

• Specific timeframes or deadlines for their ac-

comphshment.
• Specific strategies for their accomphshment.
• Consideration of both available and projected

resources and budget constraints.

• AppHcation of these priorities and plans to

each type of funding program administered.

• AppUcation of these priorities and plans to

the enforcement mechanisms for block grant

and continuing State programs.

• Consideration of the number of expected

complaints or other increase in workload.

22 See chap. 2, pp. 31-36. 23 See chap. 2, pp. 36-40.
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In particular, this comprehensive enforce-

ment plan should focus on title VI issues to

which OCR has paid little attention, such as

cUnical research, managed care, and racially mo-
tivated medical redhning. This enforcement plan

should be updated every 6 to 12 months and
should be adjustable to increases and decreases

in actual compHance activities and responsibih-

ties and new or developing civil rights enforce-

ment issues, such as agency initiatives and con-

cerns of recipients, participants, beneficiaries,

and affected communities.

Finding: HHS' most recent strategic plan,

issued in 1997, does not adequately address civil

rights issues by faiUng to fully address gender,

racial, and ethnic differences in access to health

care services, health care financing, and health

research. OCR is mentioned in the context of

adoption and foster care, health services for the

elderly, community-based and home health care,

and medicaid and medicare. However, OCR's
enforcement activities and its role in initiatives

to ehminate disparities in health status are not

clearly defined. In addition, the HHS strategic

plan provides Uttle insight as to how the goal of

improving access to health care, as weU as the

other goals, will be accomplished. The plan does

not provide results-oriented goals and there is no
departmentwide initiative focusing on improving

civil rights enforcement. Fvirther, a system for

evaluating performance and tracking accom-

phshments is not identified.^'*

Recommendation: HHS should ensure that

civil rights issues are directly addressed in the

strategic plan. Enforcement of civil rights must
be integrated into aU HHS programs and should

be a critical standard for measiiring agency per-

formance. Performance over time should be

monitored through the collection of data on the

progress of HHS in improving civil rights en-

forcement.

Future budgeting and planning should reflect

the importance of civil rights enforcement at

HHS. No civil rights enforcement plan should be

approved without details on the resovirces

needed to implement all components of the plan

and requisite tradeoffs within the total HHS
budget. Any proposal for significant increases or

decreases in HHS civil rights resovirces must be

supported by an analysis of the impact of that

adjustment on the Department's capacity to

carry out its civil rights responsibihties.

The Secretary must reqiiire that the director

of OCR develop and update periodically an in-

ventory of the functions and activities necessary

to have a strong and sustainable civil rights en-

forcement program. At minimum, the director of

OCR must prioritize activities based on an as-

sessment of risks and benefits, financial and
otherwise, and shoixld assess the total resources

needed to effectively carry out the Department's

civil rights responsibihties. The assessment of

priorities and resources must anticipate the po-

tential effects of various initiatives. The differ-

ence between the resources available and the

resources needed shovdd then be further exam-
ined to determine which programs can be

streamhned or consohdated.

Finding: OCR has failed to address suffi-

ciently the final two action principles in its stra-

tegic plan, which focus on selecting employees

who share OCR's vision and creating an organi-

zation that encourages employee training and
development. There have been very few new
hires and very httle training. Without additional

staff and training, OCR cannot accomphsh this

part of its strategic plan, which is integral to

strengthening its civil rights enforcement ef-

forts. The final goal identified by the strategic

plan involves redeveloping the infrastructure of

OCR. To achieve this goal, OCR planned to train

its staff to ensTxre that they have the skills

needed to perform their jobs and develop contact

with external civil rights experts. However, this

appears to have been a low priority because httle

progress on this goal has been made. Staff re-

ceive minimal training aside from on-the-job

training, and formal training plans have not

been developed. 25

Recommendation: OCR headquarters

should take the leadership role in civil rights

training not only for its staff, but for all HHS
staff. OCR shoxdd develop a written training

pohcy whereby OCR staff would be required to

provide training on civil rights statutes to its

staff on a regular basis. The pohcy should also

have training assessment needs as a component,

and an evaluation mechanism to ensure that staff

have the updated knowledge and skills to enforce

old and new provisions of the civil rights statutes.

24 See chap. 2, p. 34. 25 See chap. 2, pp. 31-33.
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In conjunction with the necessary civil rights

training, OCR should provide staff with training

on investigative procedures for assessing civil

rights comphance. A series of training sessions

should be held annually and should include sev-

eral components, such as an overview of civil

rights from a legal perspective, civil rights in the

health care context, investigative methods, and
enforcement procedures.

Finding: OCR has also had mixed success in

accomphshing the three long-range goals identi-

fied in the strategic plan: (1) provide leadership

in the creation and evolution of a depart-

mentwide civil rights program, (2) increase ac-

cess to and participation in HHS programs

through the prevention or ehmination of unlaw-

ful discriminatory barriers and practices, and (3)

redevelop the infrastructiore of OCR to help HHS
accompUsh its civil rights mission. It appears

that the most significant progress has been

made in working with the operating divisions on

various initiatives. OCR, however, has failed to

make itself a weU-known force in the agency,

and, as such, has not provided leadership in the

creation and evolution of a departmentwide civil

rights program. OCR remains isolated from the

rest of the agency and, although it participates

in several agencywide initiatives, it appears to

play more of a reactive than proactive role in

civil rights issues facing the agency.^^

Recommendation: OCR shotdd provide the

leadership role in the creation, implementation,

and evolution of departmentwide civil rights

programs, initiatives, and poHcies. It should be

the major force in recommending civil rights

legislation in health care, ensuring that there is

a civil rights component in all departmental pro-

grams and operations, and keeping the Secre-

tary abreast of civil rights issues so that they

remain a focus at the Department. OCR should

initiate new departmental civil rights initiatives

and have a network with regional staff through-

out HHS so that it is informed about the rele-

vant issues in health care that affect minorities

and women nationwide. OCR staff shoxold have

the leadership role on all departmental boards,

task forces, and interagency committees related

to civil rights. It should be the major departmen-

tal haison with other Federal civil rights offices,

maintaining routine correspondence with these

agencies, especially with regard to their initia-

tives in the health care area.

This can only be accomphshed through the

support of the Secretary of HHS. The Secretary,

in partnership with the director of OCR, must
develop a pohcy statement that clarifies the role

of OCR in HHS programs and operations. With
this pohcy statement, the Secretary shovdd re-

quire that OCR be involved in all new programs
and initiatives to ensure that civil rights issues

are appropriately addressed. Further, OCR must
serve in an advisory capacity in all aspects of

HHS programs, and must be consulted with in

the development of pohcies and procedures that

affect access to quahty health care.

Finding: OCR does not clearly define its

output and outcome measures. OCR rehes on
data from previously investigated recipients as

performance outcome measures required under
the GPRA. OCR plans to coUect data regarding

access to services received before the initiation of

a review (or during the review/investigation if

preexisting data are unavailable) and after the

review. However, there appears to be confusion

over the type of data that shoidd be used to

evaluate performance. OCR cites the GPRA as

its authority for collecting data from recipients

that will be used to evaluate OCR's performance.

However, the title VI regulations are the appro-

priate authority for data collection. In fact, the

Region IX manager stated that the GPRA does

not give agencies the authority to require data

from recipients, nor did it intend for agencies to

use it as an authority to coUect data.^?

Recommendation: Data received from re-

cipients shoiild be used as outcome measures to

determine if OCR's reviews are successful; how-

ever, OCR should cite its enforcement authority

as the authority for collecting such data, not the

GPRA. Performance should also be measured by

the impact OCR activities have on HHS funding

recipients. Such measiores could include the ex-

tent of improvements found through monitoring

efforts and changes in the types of technical as-

sistance requested.

Finding: The annual operating plans are

unwieldy compendiums of reporting forms that

specify investigation, review, and outreach proj-

ects. For example, the plans for Region I com-

prise more than 100 pages of reporting forms.

26 See chap. 2, pp. 32-33. 27 See chap. 2, pp. 35-36.
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Although it appears as if great effort is put into

creating these reports, Httle information is pro-

vided as to why certain issues or locations are

targeted for outreach or investigation, other

than a general reference to the director's or Sec-

retary's priorities. In the annual operating

plans, OCR does not address crucial issues such

as quaUty of care; the effect of structural

changes (such as changes in medicare and
HMOs); and racial, ethnic, and gender dispari-

ties in medical procedures. Many of the investi-

gation, review, and outreach efforts identified in

the FY 1998 Annual Operating Plan focus on
hmited Enghsh proficiency, the Americans with

Disabilities Act, and section 504 of the Rehabih-

tation Act. In addition, while many of the proj-

ects look at whether there are disproportional

services to minorities based on statistical analy-

ses, it is not clear whether OCR performs an in-

depth analysis of the quahty of care given to mi-

norities (including the quaUty of medical proce-

dures, the physical environment, and the care of

health providers) to determine if it is equivalent

to the care given to nonminorities. Such stan-

dard statements, with httle description, fail to

provide sufficient detail as to how the regional

staff will conduct these reviews. In fact, there is

httle description of expectations, methods, and
planned outcomes of the projects in most of the

annual operating plans.^s

Further, activities identified in the regional

operating plans seem to be redundant, and there

is no mention of coordination among regions that

can result in duphcation of efforts. In the annual

operating plans, it is unclear how the objectives

of an activity, such as a compUance review, will

be accomphshed, nor is it clear how discrimina-

tion will be ehminated. In addition, the regional

plans do not clearly show the effects of planned

activities on staff and resources, such as staff

hours and travel costs. Because they are not spe-

cific with regard to objectives and strategies, the

operating plans do not serve as effective plan-

ning tools for civil rights enforcement, program
development, or budget aUocation.^s

Finally, the regional offices do not appear to

use consistent planning methods. For example,

Region X identified several facifities in which it

will do comphance reviews, yet the issues being

evaluated were "not determined yet." Region V,

on the other hand, identified issues to be re-

viewed, yet had not determined which facihties

would be reviewed. These discrepancies among
planning techniques and projects conducted

could result in uneven implementation of civil

rights statutes, policies, and regulations

throughout the country. The regional plans and
subsequent significant activity reports reviewed

by the Commission differed in content and vol-

ume. Some were lengthy reports that included

descriptions of "special" activities that were
really routine, day-to-day responsibihties, while

others provided very Hmited detail and appeared

to be incomplete.30

Reconunendation: OCR should provide ex-

amples of the region's best strategies and pro-

vide overall direction for regional office activi-

ties. OCR should also streamline its annual

planning process. Regional plans should be

based on a comprehensive civil rights enforce-

ment plan developed by OCR headquarters staff.

Regional offices should plan fuU-scale compli-

ance reviews of HHS funding recipients on a ro-

tating basis, so that all recipients are reviewed

over a specified period, such as once every 3

years. Full-scale comphance reviews shoiold be

standardized to incorporate all of the civil rights

statutes under OCR's authority. Thus, the plan-

ning process would merely identify the recipi-

ents to receive comphance reviews and would

identify other responsibihties of OCR regional staff,

including preaward reviews, investigations, and

technical assistance, outreach, and education.

Further, variation in what regions report wiU
be minimized if OCR provides assistance to re-

gional offices in developing, implementing, and
reviewing their plans. There should be uniform

understanding of activities that are required,

day-to-day or routine tasks, and activities that

are based on special circvunstances or that are

specific to a particular region.

Budget
Finding: OCR operates under severe budg-

etary constraints. OCR's responsibihties and
workload have increased over the past several

years, while its funding and staffing levels have

decreased. OCR's budget has not kept up with

inflation. Compared with the rest of the De-

28 See chap. 2, pp. 36-37.

29 See chap. 2, pp. 37-39. 30 See chap. 2, pp. 37-38.
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partment, OCR's budget is infinitesimal, ac-

counting for only 0.0054 percent of the entire

HHS budget. This suggests an overall low prior-

ity for civil rights at HHS.^i

Recommendation: OCR's severely hmited
budget requires persistent and forcefvd attempts

to achieving funding increases from the Secre-

tary and Congress. The petition for additional

funding must be accompanied by analysis of

where additional resources are needed and how
OCR operations will benefit from increased

funding. In addition, OCR must persuade HHS
to redistribute current departmental funds so

that a larger percentage of the budget is allo-

cated for civil rights enforcement efforts.

Finding: Budget limitations have hampered
OCR's abihty to accompUshing many activities

effectively. Almost all of the regional offices

stated that lack of resources has placed them at

a disadvantage, making it difficult for them to

accomphsh their mission. ^2

Recommendation: UntU OCR receives the

resources and staff needed to carry out its mis-

sion, responsibihties shovdd be reevaluated and
resources redistributed where they are most ef-

fective and have overreaching impact on other

operations. Under regular guidance and over-

sight from headquarters, regional staff should

concentrate on conducting procedures at field

locations, such as onsite comphance reviews, on-

site complaint investigations, local community
outreach and pubUc education, and onsite assis-

tance to recipients in the relevant locahty. Oper-

ating division staff should be delegated other

daily implementation and enforcement activi-

ties, including comphance reviews and investiga-

tions that do not have to be conducted locally,

such as preaward and postaward desk audit re-

views, data collection and analysis, and review-

ing and evaluating recipient self-assessments

and assvirances of nondiscrimination. Headquar-

ters staff should be responsible for providing

poUcy and legal guidance and monitoring and

overseeing the daily implementation and en-

forcement activities of regional and operational

level civil rights staff.

To accomphsh this, a separate civil rights

unit within each operating division should be

created. A minimum of 25 persons and a civil

rights manager should comprise the staff of the

civil rights unit. These units would be responsi-

ble for conducting preaward reviews, collecting

and analyzing data, and reviewing recipients'

compliance with civil rights statutes. All staff in

these units must have civil rights comphance
and enforcement experience essentially equiva-

lent to OCR staff. However, there must be strict

oversight and monitoring by OCR. All final deci-

sions concerning comphance must be made by
OCR. Thus, any letter of finding or preaward
correspondence must be approved and executed

by the director of OCR. Alternatively, the oper-

ating divisions should fund full-time employees

to be located in OCR to conduct these activities.

Finding: OCR does not have a separate

budget for title VI enforcement or for the other

civil rights authorities it enforces. Thus, OCR is

unable to track its enforcement efforts by statute

and authority to ensure that all civil rights stat-

utes and regulations are properly monitored and
enforced. As such, it is unable to determine, for

example, the extent to which resources for title

VI enforcement responsibihties vary relative to

those allocated for overall external civil rights

enforcement.33

Recommendation: HHS should estabUsh a

system for monitoring and tracking expenditures

on each type of civil rights enforcement activity,

including complaint investigations, preaward
reviews, postaward reviews, staff training, tech-

nical assistance, outreach, and education. The
system should dehneate expenditures on these

activities that are specifically associated with

title VI and title IX implementation and en-

forcement. By tracking the amount of time and
resources devoted to each civil rights law, OCR
can have a means of justifying budget and
staffing requests that wOl strengthen its title VI

and title IX implementation and enforcement

program. This system also will enable OCR to

ascertain increases or decreases in title VI and
title IX resources and base essential enforcement

decisions, such as staffing assignments and as-

signment priorities, upon such information.

Finding: The FY 1999 budget supports a

comphance program that focuses on imple-

menting the adoption and foster care nondis-

crimination provisions of the Small Business Job

Protection Act of 1996, ensuring nondiscrimina-

31 See chap. 2, pp. 41-44.

32 See chap. 2, pp. 41-42. 33 See chap. 2, p. 42.
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tion in the Temporary Assistance to Needy
Families (TANF) program, and supporting qual-

ity health care access for racial and national ori-

gin minorities and persons with disabilities to

managed care plan services, children's health

programs, HIV/AIDS services, and home health

care services. However, the budget fails to in-

clude a formahzed system for developing poUcy

guidances, comprehensive full-scope civil rights

activities, and training for the staff.34

Recommendation: The budget must be

closely tied to annual planning. In future budget

requests, OCR must plan for full-scale compU-

ance reviews of all recipients and preaward
audits of all appHcants. Further, budget re-

quests must identify the reasons for hiring addi-

tional staff, such as the need for producing cur-

rent, up-to-date policies and enhancing civil

rights enforcement activities, such as pre- and
postaward reviews. The budget should include

additional funding for technical assistance, out-

reach, and education for recipients, beneficiaries,

advocacy groups, and other important communi-
ties, as well as increased funds for training of

OCR staff.

Finding: The FY 2000 HHS budget aUocated

$5 bilhon to "health education, prevention and
treatment services specifically targeted to mi-

nority Americans" which includes $145 milUon

for the departmental racial health disparities

initiative. None of the $5 billion appears to be for

civil rights enforcement, which should be the

first step in eUminating disparities in health

care by race and ethnicity. HHS ignores the need

for improved civil rights monitoring and en-

forcement, almost placing the onus for improved

health care entirely on the minorities who face

discrimination in access to health care.^s

Recommendation: In addition to increasing

funding for OCR, the HHS budget must include

funds for civil rights enforcement activities. For

HHS to achieve its goal of eliminating health

care disparities, HHS programs must incorpo-

rate civil rights enforcement issues into their

operations. This can be accomplished through

additional funding for OCR, the operating divi-

sions, and programs of HHS. Funding for OCR
should be increased to at least $40 miUion so

that additional staff may be hired, training can

be provided to staff, and all-inclusive civil rights

enforcement activities can be undertaken.

Ftirther, funding must be provided for in-

creased outreach, education, and technical assis-

tance activities related to civil rights for all HHS
programs. HHS, under the gviidance of OCR,
must prepare and distribute information and
policy guidances to funding recipients, program
beneficiaries, and the general pubUc concerning

the appHcation of civil rights laws to health-

related programs and issues. The most effective

way to combat disparities in health care is to

increase pubHc awareness of civil rights in the

health care context, and to have sufficient re-

sources and staff to uncover violations of civil

rights statutes and regulations.

Finding: While the CUnton administration

has proposed a 15 percent budget increase for

civil rights enforcement, it is targeted to only six

agencies and does not include HHS. F\irther,

there is no mention of civil rights in the Federal

budget for FY 2000. Although efforts to reduce

racial disparities in health status are identified

in the budget, the FY 2000 budget fails to take

into account that, absent effective civil rights

enforcement, racial disparities in health care

will never be ehminated.^^

Recommendation: The President and Con-

gress need to recognize the importance of civil

rights enforcement activities in relation to the

elimination of disparities in health status. In-

creased funding for education, prevention, and
treatment services must be accompanied by in-

creased funding for identifying potential viola-

tions of civil rights statutes in the health care

context and increasing pubHc awareness of the ap-

pHcation of civil rights laws to health care issues.

Staff Training

Finding: As the Commission found in its

1996 report on title VI enforcement, OCR's staff

training is limited, consisting only of on-the-job

training for new staff and annual training semi-

nars on new civil rights developments. OCR staff

identified several areas were more training is

needed, particularly: title VI health care issues,

case law, managed care issues, investigative

techniques, and the difference between disparate

impact and disparate treatment. Staff also stated

34 See chap. 2, p. 42.

35 See chap. 2, pp. 42-43. 36 See chap. 2, p. 44.
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that refresher training was needed to address new
ideas and new ways ofhandhng cases.^'

Recommendation: OCR should regularly

provide training to its staff and recipients' staff

on issues of title VI enforcement and compUance,

including, but not limited to, the following areas:

enforcement procedures, such as compUance re-

views and complaint investigations; the nexus

between title VI enforcement and a particvdar

program's objectives and administration; the

nexus between other civil rights enforcement

provisions and ensuring nondiscrimination in

federally funded activities; title VI nondiscrimi-

nation requirements in HHS programs; and up-

dates on HHS' poHcy, case law, statutes, and
regulations affecting title VI enforcement and
compHance.

All OCR professional staff, particularly those

staff members in key leadership positions,

should have training in civil rights enforcement.

They should have practical experience in actu-

ally conducting administrative enforcement ac-

tivities such as compliance, preaward, and desk

audit reviews; complaints processing and inves-

tigation; and technical assistance activities.

Without such experience, candidates for posi-

tions in OCR shoiild not be ranked among the

most highly qualified for the position.

Finding: OCR does not have a comprehen-

sive training plan for its staff; training needs are

assessed on an as-needed basis. Using a team
concept, equal opportunity speciahsts are

trained by other staff who have more experience

and who are more skilled than newer employees.

For example, equal opportunity specialists (EOS)

stated that branch chiefs conduct on-the-job

training in Region I. Many of the OCR employ-

ees the Commission interviewed stated that

training was not sufficient throughout the re-

gions. For example, in Region VII, most of the

investigators have not had formal investigator

training. In many cases, regional attorneys pro-

vide training on investigative techniques and

other issues, but it is not done in a consistent

manner.38

The lack of training reso\arces has resulted in

regional staff taking innovative approaches to

acqviiring training. For example, some regions

partner with other Federal agencies and attend

training sponsored by the operating divisions

and staff divisions. Other regional offices are

able to negotiate free or reduced cost training.

One regional manager stated his office has
worked with other civil rights agencies to receive

training or they have "begged or borrowed to

obtain funds" for training. 3^

Recommendation: An ad hoc approach to

training ultimately will have a negative impact
on the effectiveness of a civil rights enforcement

agency. Staff must be trained in up-to-date in-

vestigative and negotiation techniques, must
have "refresher" training on the laws they en-

force, and must have training on the latest tech-

nology. Further, new staff must have formal

training in addition to on-the-job training if they

are to be effective and fully understand their

responsibilities.

HHS and OCR must ensure that adequate

training funds are available so that OCR staff

can receive appropriate training on an annual
basis. Training should not be an "afterthought"

that is provided only if funds are available. OCR
must develop an annual training plan to be in-

cluded in annual budget requests.

Finding: OCR conducted a major training

initiative in 1993. The initiative consisted of sev-

eral civil rights forums, conducted for about a

year on a quarterly basis. The forums served the

Department's operating and staff divisions as

well as title VI, Hill-Bvirton, and title IX funding

recipients. However, in the 6 years that have

elapsed since then, OCR has not provided simi-

lar departmentwide civil rights training.^"

Recommendation: OCR must have the re-

sources so that it can provide training and tech-

nical assistance to other HHS components, par-

ticularly in the regions. It should initiate train-

ing and technical assistance on a routine basis

for OCR staff, operating division staff, and re-

cipients. Funds should be allocated so that OCR
can reinstitute the civil rights forums. The fo-

rums should be accompanied by training and

guidance documents that are permanently

available to Department staff, the pubHc, and
other groups and organizations, such as private

health care facilities and other stakeholders.

37 See chap. 2, pp. 44-47, 50-51.

38 See chap. 2, pp. 44-47.

39 See chap. 2, pp. 44-47.

*o See chap. 2, p. 46.
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Computer Technology

Finding: OCR does not make full use of

computer technology. For example, weekly re-

ports sent to regions are primarily in hard copy

form, not through electronic mail. Further, al-

though OCR has used the Internet to distribute

information on its civil rights enforcement re-

sponsibihties, the information on OCR Web site

to date is far from complete. For example, there

is no discussion of title IX; nor is there a way
electronically to file a complaint. In addition, 3 of

the 10 regional offices provide OCR information

on their Web sites, but the information included

differs by region.

As stated above, OCR does not have a formal

system for tracking expenditures on the various

civil rights enforcement activities (complaint

investigations, preaward reviews, postaward
reviews, staff training, and technical assistance).

OCR rehes on its Case Activity Tracking System,

but the system does not track expenditures by
specific program. 41

Recommendation: OCR should receive in-

creased funding to improve its computer tech-

nology resources. Staff must be trained on the

use of computers, including the use of e-mail and
the Internet, so that information can be made
available to OCR staff and the pubhc. Increased

use of computer technology can improve com-

munication between headquarters and the re-

gions, and among the regions.

OCR should use other databases and sources

for disseminating civil rights information. It

shovdd expand its resoiorces for information to

include outside agencies. It also should network
with universities, particularly medical schools,

Hbraries, health care providers, hospitals, com-

munity organizations, and medical associations

that use technology to disseminate their infor-

mation nationwide. In addition, by using the In-

ternet, OCR can make civil rights information

widely available. OCR should estabUsh a com-

prehensive electronic Ubrary, available on the

Internet, containing all of OCR's key documents.

In addition, OCR should make it possible for

people to file complaints through the Internet.

OCR's cm-rent Web site also should be upgraded

to include more information on title VI and title

IX. Contact names and hnks to regional OCR
Web sites should be provided.

41 See chap. 2, pp. 48-^9.

OCR must also make use of computer sys-

tems for tracking civil rights enforcement activi-

ties and expenditures on those activities. This

information is crucial for planning and man-
agement purposes. OCR staff should track this

information to determine if sufficient time is

spent on certain activities, such as title VI en-

forcement, as well as to justify budget requests

for such activities.

Chapter 3. Implementing Civil Rights
Provisions: OCR's Rulemaking and
Policy Development
Summary
A critical element of any agency's civil rights

enforcement program is the development and
dissemination of regulatory policy, which can

take the form of regulations, gviidehnes, direc-

tives, and poHcy guidance documents. Such pol-

icy informs program beneficiaries, funding re-

cipients, and regional OCR staff of the rights

and responsibilities conferred by the relevant

civil rights provisions. In the health care context,

OCR is charged with developing and dissemi-

nating regulatory poHcy under title VI of the

Civil Rights Act of 1964, title IX of the Education

Amendments of 1972, titles VI and XVI of the

Hill-Burton Act, and the nondiscrimination pro-

visions of the block grants funded by HHS. Im-

portantly, OCR largely has failed to develop

pohcy gtiidance on specific issues relating to dis-

crimination under these statutes. For example,

with respect to title VI, OCR has failed to pro-

duce comprehensive poHcy gviidance in a number
of contexts in which discrimination on the basis

of race, color, or national origin may take place.

These include nursing homes, medical school

admissions, employment, managed care, organ

transplantation, and numerous others. For title

IX, OCR has not developed guidance for dis-

crimination on the basis of gender occurring in

medical study and practice, and in participation

in medical research.

The extent of OCR's inaction on health care

regulatory pohcy development is cause for con-

cern. For instance, OCR has failed to update its

titles VI and IX regulations to reflect important

developments in civil rights law, such as the ex-

pansion of jurisdiction created by the Civil

Rights Restoration Act of 1987, and the changes

in affirmative action brought about by the Su-

preme Court's decision in Adarand Constructors
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V. Pe7ia.42 Although the Department of Justice

Coordination and Review Section (DOJ/CORS)
directs agencies not to update either set of

regulations, OCR at least should have adjusted

the appendices of these regulations to Ust the

programs funded by HHS, rather than those ac-

tually funded by the Department of Education

(DOEd). Moreover, OCR has never promvdgated

any regulations implementing the nondiscrimi-

nation provisions of block grant programs.

OCR's lethargic approach to regulatory pohcy

development is reflected even more prominently

by its efforts to develop poUcy gviidance. For ex-

ample, although DOJ/CORS regulations require

OCR to augment its regulations with pubhshed
guidehnes on specific programs, OCR has never

compUed. Moreover, OCR has developed very

few pohcy guidance documents, none of which
have ever been pubhshed in the Federal Regis-

ter. The few examples of recent pohcy guidances

address Hmited Enghsh proficiency (LEP), multi-

ethnic adoptions, and, in draft version, welfare

reform. Only one of these, LEP, apphes specifi-

cally to health care programs. Overall, OCR's
policy development record has been unusually

dismal. It has been characterized largely by in-

activity and a failure to provide guidance neces-

sary to ensure that HHS funding recipients and
OCR's own investigative staff can ensure full

compHance with civil rights provisions.

Nondiscrimination laws for federally funded

programs are complex, particularly with regard

to health care. Definitions and standards apph-

cable to health care must be developed and clari-

fied for OCR to properly evaluate comphance.

For example, OCR has not yet estabHshed defi-

nitions for equal access, quahty of care, and ap-

propriateness of care so that an investigator may
determine whether minority and female patients

receive the same medical diagnosis, testing or

treatment as white males. In addition, the apph-

cation of evidentiary standards in health care

discrimination cases must be clarified. In impact

cases, for example, there is no clear determina-

tion of what is required for plaintiffs to estabhsh

the element of harm, and what would constitute

a "legitimate justification" for a health facUity's

discriminatory poHcies. Further, these standards

should be promulgated with regard to specific

42 Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).

See chap. 3, pp. 11&-17.

types of health care cases, rather than in gen-

eral. With the exception of a brief 1981 internal

pohcy memorandum describing the test used to

evaluate whether a recipient's justification is

legitimate, OCR has dechned to clarify any of

the above definitions or standards as they relate

to health care.

In addition to definitions and standards, non-

discrimination requirements relating to specific

programs, facHities, and institutions are also

required elements of civil rights pohcy develop-

ment. Here again, OCR has been reluctant to

take the initiative. For example, changes in the

health care industry have brought about new
forms of discrimination. Managed care organiza-

tions may be discriminating against minorities

through selective marketing and redhning tech-

niques, however, OCR has not disseminated any
pohcy guidance in this important area. Further,

changes in the law have spawned gray areas in

which the responsibihties of recipients have be-

come unclear. For instance, medical schools and
other educational institutions require clarifica-

tion of their nondiscrimination responsibihties in

the aftermath of the Adarand case, which sub-

stantially hmited the use of affirmative action in

admissions to such programs. OCR has been un-

responsive to this issue as well. Other contexts

requiring further gviidance from OCR are limited

Enghsh proficiency, nursing home segregation,

discrimination against physicians who serve mi-

norities, failxu"e to include minority and female

participants in clinical research programs, and
unequal access of minorities to donated organs.

HHS officials have cited multiple reasons for

the failure of OCR to develop regulations and
pohcies. Some have cited the relatively small

nvmiber of title VI and IX complaints in the

health care area as a reason for focusing on

other contexts, such as disabihty-based dis-

crimination. However, the lack of complaint ac-

tivity shovdd not indicate to OCR that race and
gender discrimination in health care is of httle

concern. To some extent, the dearth of com-

plaints may be due to the undeveloped state of

the law in health care, for which OCR is par-

tially to blame: if OCR had developed specifically

focused nondiscrimination pohcies sooner, per-

haps program participants and beneficiaries

would have been aware earher of their right to

equal access to health care in federally funded
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facilities, and perhaps would have filed more
complaints.

Another justification that has been cited is

the "ad hoc" approach to pohcy development

adopted by OCR. Under this ad hoc approach,

OCR poHcy staff generally wait until an issue

presents itself in the context of an actual case or

cases, before deciding how the issue should be

resolved. Staff have indicated they do not wish

to "make a poHcy in a vacuum," because "it may
not do what it was intended to do."^^ According

to staff, OCR will consider developing pohcy in

cases where there has been a significant diver-

gence of opinion or confusion among the regions

regarding the proper resolution for a particvilar

issue or set of issues. Headquarters staff assert

that when such disagreement or confusion

arises, OCR may develop guidance to explain or

clarify its position. Nonetheless, the Commission
has identified several areas that appear to be

mired by confusion, including discrimination by

managed care organizations and evidentiary

burdens for disparate impact cases, but because

there have been few complaints filed, OCR has

promulgated httle pohcy. This ad hoc approach

to pohcy development may have generated a vi-

cious cycle in which OCR's failure to disseminate

nondiscrimination pohcies in certain issue areas

has kept participants and beneficiaries in the

dark about their health care rights, preventing

them from fihng complaints, and in turn rein-

forcing OCR's perception that discrimination in

those areas is not a serious problem.

A General Assessment: Inattention to

Health Care Issues in Policy Development
Finding: In 1993 HHS' Civil Rights Review

Team found that one of the most crippHng fac-

tors preventing OCR from mounting an effective

civil rights program has been the absence of

clear definitions, or standards, estabhshing what
constitutes discrimination in the health care sys-

tem. Fvirther, it noted that to the extent HHS
has developed pohcy, it has not been effectively

communicated to civil rights staff. As a result of

HHS' failure to develop and communicate its

pohcies on title VI, external civil rights (title VI)

enforcement staff and funding recipients are un-

famihar with HHS' comphance expectations.

HHS/OCR largely has failed in its efforts to de-

velop standards for assessing discriminatory

practices not just under title VI, but title IX, the

community assurance provision of the Hill-

Burton reg\ilations, and the nondiscrimination

provisions in block grant statutes as well. In

general, the Commission finds in this report that

most of the Commission's recommendations for

regulatory and policy development given in its

1996 title VI report have been largely ignored.

OCR's general failure to use regulations and
pohcies to implement civil rights laws has had a

devastating effect on the agency's ability to con-

duct the thorough, comprehensive enforcement

needed to ensure equal access to quality health

care in a complex and ever-changing health care

environment. As such, discrimination in health

care has been allowed to persist.^^

Recommendation: The Commission rec-

ommended in its 1996 title VI report that OCR
should develop pohcies concerning title VI im-

plementation and enforcement, such as: (1) pro-

cedural issues particular to State-administered

programs, such as HHS' block grant programs;

(2) discriminatory situations particular to HHS'
programs, such as equal opportunity for racial

and ethnic minorities to participate on health

and peer review boards; and (3) discriminatory

practices prohibited in specific types of HHS
programs, such as discriminatory criteria for

awarding research grants. In addition, OCR
should develop pohcy guidance on the following:

• Medical redhning (faihng to provide health

care services or financing based on race, as

reflected by geographic area of residence).

• Adverse effects of hospital closvire and reloca-

tions on minority communities.

• National origin related issues (including

treatment of patients with hmited Enghsh
proficiency).

• Access to a regular care provider.

• Continuity of care.

• ReUance on hospital outpatient departments

and emergency rooms.

• Length of time in waiting for care.

• Unequal participation of minorities and
women in medical research programs at uni-

versity/teaching hospitals.

• Unequal access to health care financing pro-

grams.

•s See chap. 3, p. 67. 44 See chap. 3, pp. 67S8.
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• The practice of restricting admissions to pa-

tients who are referred by physicians with

staff privileges, if area residents who are low-

income minorities are unable to gain admis-

sion as a resvdt.

• The practice of restricting admissions to pa-

tients who are referred by physicians with

staff privileges, if few or none of such physi-

cians will treat medicaid patients and the re-

svilt is to exclude medicaid patients from the

facihty or from any service of the facihty.

• The practice of requiring an advance deposit

before admitting or serving patients, if the ef-

fect is to deny admission to some persons or

cause them delay in obtaining services.

• Inadequate minority participation in hospital

construction programs.

Further, OCR shovdd assign staff perma-

nently to developing pohcy statements on new or

novel legal issues affecting civil rights compH-

ance, such as appellate reviews of case decisions,

amendments to statutes, and revisions in regula-

tions or poUcies affecting title VI compHance.

PoUcy development staff should examine exist-

ing pohcies to determine the extent to which

they should be updated. This staff also shovild

develop a mechanism for ensuring that all staff,

beneficiaries, organizations, and agencies that

need poUcy guidance receive such guidance on a

regular basis.

Lack of Definitions and Standards to Ensure

Compliance: Defining "Equal Access"
Finding: Equal access is a concept funda-

mental to Congress' purpose for enacting civil

rights laws such as title VI and title IX. It is dif-

ficult to evaluate inequities in access to health

care without clear definitions and standards for

what constitutes equal access to quahty health

care services. Standards for the provision of

health care services must address the inequities

in both access to and quahty of care that con-

tinue to exist on the basis of race, ethnicity, and

gender. Without clearly defining equal access,

OCR will continue to face difficulty identifying

violations and enforcing civil rights in the health

care context.

A definition for "equal access to quahty

health care" could provide a standard that re-

cipients of HHS funds would be required to meet

to ensure that civil rights protections are being

accorded to all "customers." Currently, there is

no single, adequate definition of equal access to

quality health care. It should be noted in this

context that Congress enacted an Equal Educa-
tional Opportunities Act (EEOA) and Equal
Credit Opportunity Act (ECOA) to provide fur-

ther civil rights protections on the basis of race,

color, national origin, and sex. EEOA requires

"equal participation" in pubhc education pro-

grams. However, there is no equivalent civil

rights statute that protects equahty of opportu-

nity in health care.''^

Recommendation: OCR should define

clearly the concept of equal access to quahty
health care, and provide guidance to its staff in

investigating charges of the denial of equal ac-

cess to quahty health care. Specifically, OCR
should develop a pohcy statement defining

"equal access" in the health care context. In de-

veloping this pohcy statement, OCR first should

review the work of the many commentators who
have written on equal access to health care as a

civil right. The statement should contain an
opening section illustrating the ineqviities in

gaining access to health care that have con-

fronted Americans who are members of racial

and ethnic minority groups or women, both his-

torically and in the present. It also should con-

tain a section on how Congress has sought to

remove these inequities by enacting statutes

such as title VI and title IX, and the nondis-

crimination provisions in block grant statutes. In

addition, it should contain a discussion on the

authority Congress has given OCR to promvd-

gate regulations under title VI, HiQ-Burton, and
title IX. OCR should refer to the provisions in

these regulations that define discrimination.

This pohcy statement should identify the

principal forms of discrimination on the basis of

race, color, national origin, and sex in the health

care industry. It should observe how selecting

patients on the basis of method of payment cre-

ates discrimination as defined in the regulations.

The statement should discuss the myriad of

other pohcies and practices health care providers

engage in that create discrimination on the basis

of race, color, national origin, and sex and ex-

plain why specific practices result in discrimina-

tion. For example, it should explain that such

factors as distance, travel time, and other trans-

45 See chap. 3, pp. 68-75.
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portation difficulties, excessive waiting times in

emergency rooms, and inadequate means of ad-

dressing language barriers all may constitute

discrimination and denial of equal access to

quality health care. It should identify the need

for service as the only legitimate determinant of

who receives health care and the manner in

which it is deHvered. It should state expUcitly

that aU other determinants, particularly method
of payment, cannot play a role without poten-

tially implicating title VI regulatory provisions

and presenting possible civil rights violations

under the statute or its regvdations.

Fiu-ther, OCR shoxild provide a specific defi-

nition for the term "equal access." In developing

a definition of equal access to quahty health

care, OCR should consider that the term "access"

is "a broad and often vaguely defined concept"

that has encompassed a number of variables in-

cluding the supply and availabihty of health care

providers, health insurance coverage, and identi-

fication and removal of barriers to access. To

better focus this definition and to assist recipi-

ents in understanding fully OCR compHance re-

qviirements, the pohcy guidance should estabfish

criteria to evaluate whether "equal access" has

been afforded. OCR should explain in its pohcy

guidance that, to provide equal access to quahty

health care, a health care service provider must
first remove all discriminatory pohcies and prac-

tices that result in denial of equal access to

quahty health care. Further, OCR should ex-

plain that it seeks to imbue the term "equal ac-

cess" with a precisely defined practical meaning
that can help the agency to more clearly estab-

hsh at least the broad parameters of the re-

quirements a health care provider must meet to

show comphance.

Therefore, any definition of equal access

should contain the following criteria: (1) access

to the same quahty of health care regardless of

race, ethnicity, sex, or method of payment; (2)

inclusive, effective research; and (3) assurance

that everyone has the availabihty of appropriate

financing. The focus of these criteria must be on

consistency in the means of determining ehgi-

bihty for a service, the medical standards ap-

phed for conducting specific procedures, and the

quahty with which services are provided. In ad-

dition, this pohcy statement must provide a

means for OCR to actually observe whether re-

cipients are providing their services in accord

with its pohcy recommendations. To be as effec-

tive as possible, this policy statement should in-

clude specific examples of how to provide equal

access in different "real-world" contexts.

Defining "Quality of Care"

Finding: For health care to be truly equal,

not only must there be equal access to services,

but the same quahty of care must be available to

all individuals. According to one advocacy group,

improving the quahty of health care will ulti-

mately lower the costs of and increase access to

health care. Indeed, every American should be

guaranteed access to quality health care. How-
ever, it is difficult to ensure such access without

a clear understanding of what quahty health

care is. OCR staff agree that it is difficult to as-

sess the issue of quahty of health care. Thus, a

standard "civil rights enforcement" definition of

quahty health care is needed that can be apphed

during comphance reviews and investigations.'*^

Recommendation: OCR should make it a

priority, set forth in pohcy guidance, that aU of

its investigations will seek to ensure that all in-

dividuals are provided with the same quahty

health care. To do this, OCR must have a precise

definition of what it means when it uses the

terms "equal access" and "quahty of care." OCR
must focus on the quahty of care provided when
analyzing whether an individual has equal ac-

cess to care. OCR's definition shovdd incorporate

aU factors that contribute to equal access to

quahty health care, such as cultural competency

and appropriate care. Further, in defining qual-

ity health care, OCR must include standards and

criteria for acceptable practices, as well as a rec-

ognition of the need for documentation of health

care decisions and the physician's responsibihty

for chnical decisions. Beyond developing a defi-

nition of "quahty of care," OCR should ensvire

that, in practice, its assessment of quahty of care

includes an analysis of medical outcomes

(including the health status of the patient), the

actual services performed for the patient, and

the degree of expertise with which the patient

was treated (including the training of the medi-

cal personnel).

46 See chap. 3, pp. 72-73.
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Defining "Appropriate Care"

Finding: The types and appropriateness of

treatment one receives are both elements of

quahty of care. In order to assess whether an
individual received equal access to quahty care,

it is necessary to determine if appropriate care

was provided to that patient. However, when
asked if they had a working definition of the

term "appropriate care" several OCR staff said

that they make no determination of what appro-

priate care is, and that such an assessment may
not even be in their jvirisdiction, unless discrimi-

nation (under a statute enforced by HHS) by a

health care provider or facihty was alleged by

the complainant. Nonetheless, appropriate care,

as well as quahty of care and equal access, are

concepts that are crucial to determining the exis-

tence of discrimination. Discrimination occurs

not only in the denial of services, but also in the

provision of inferior, inadequate, or inappropri-

ate health care services or medical practices. ^^

Recommendation: OCR must ensure that

its investigative staff and HHS funding recipi-

ents have an understanding of and can apply the

concept of "appropriate care" in assessing civil

rights comphance. Further, OCR should ensure

that its staff and HHS funding recipients under-

stand the standards apphed in the medical pro-

fession with regards to appropriate care. To ac-

comphsh these goals, OCR, with the guidance of

medical experts on appropriate medical proce-

dxires and practices, as well as civil rights ex-

perts (internal and external), should prepare a

poHcy document that discusses appropriate

health care dehvery or treatment within the con-

text of civil rights enforcement. In developing

this guidance, the OCR document shoiold iden-

tify the medical standards apphed to different

health conditions, such as the standard for the

appropriate treatment of diabetes or breast can-

cer. Such guidance should ensure that OCR staff

do not improperly dismiss vaUd complaints be-

cause they appear to involve disputes over the

tjrpes or quahty of services received, rather than

actual discrimination. OCR has both the

authority and the responsibiHty to evaluate the

appropriateness of medical care to determine

whether a patient's civil rights were violated.

Inadequate Remedial Measures: OCR's
"Substantive" Compliance Manual

Finding: OCR has taken steps to reduce the

potential for incorrect findings in its comphance
reviews and investigations. For example, OCR is

in the process of developing a "substantive" com-
phance manual. This manual will be used by
investigative and other key OCR staff to assist

in enforcement of the civil rights statutes for

which OCR is responsible. OCR's deputy director

has stated that the bulk of OCR's work on the

manual has focused on section 504, the ADA,
and the Hill-Burton Act. He stated that the

manual eventually would include a chapter on
title VI, but that title VT currently is not the

immediate focus of the manual. He further

stated that it would be more difficult and would
take more time to develop a thorough pohcy
analysis and discussion on title VI since it re-

mains an "abstract" area, with httle case law to

use as guidance. However, considering that

there is so httle guidance on title VI, and that it

is a very important aspect of OCR's civil rights

enforcement responsibihties, it would seem ap-

propriate to focus more attention, sooner rather

than later, on addressing title Vl-related issues

in the manual.*^

Recommendation: OCR shovdd make title

Vl-related pohcy issues a high priority in devel-

oping its "substantive" comphance manual. OCR
shovdd begin focusing on title VI in this guidance

document immediately. In particular, OCR
should use the comphance manual chapters on
title VI as a basis for individual pohcy state-

ments. OCR's section on title VI in its comph-

ance manual and individual pohcy guidances

must address any gaps in DOJ/CORS' regidatory

and pohcy development. Both should contain

discussions on the following: changes in the law

created by the Civil Rights Restoration Act of

1987; block grant programs and the development

of methods of administration (MOA); and the

evolution of title VI in the health care context in

judicial interpretations and its imphcations for

OCR comphance standards, particvdarly with

respect to disparate impact discrimination,

which appears to be one of the major barriers to

equal access to quahty health care for minorities

and women. OCR also must address pressing

issues relating to title VI comphance. These in-

•T See chap. 3, pp. 73-75. 48 See chap. 3, pp. 75-76.
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elude: racial/ethnic discrimination in the man-
aged care industry, particularly discrimination

based on impact rather than intent; nursing

home segregation; medical redhning; staff privi-

leges and other employment issues for minority

doctors; and the extremely small number of mi-

nority medical students and practitioners. In

addition, OCR's substantive compHance manual
should include comprehensive discussions on its

role in enforcing title IX and the nondiscrimina-

tion provisions in block grants.

Deficiencies in the Title VI Regulations

Finding: The Department of Justice's title VI
regulations direct Federal agencies to develop

their own regulations to implement title VI. Al-

though DOJ also has directed Federal title VI
enforcement agencies not to revise these regula-

tions, it is the Commission's position that some
changes in the regulations are required for HHS
to more effectively enforce the law. In its 1996

report on title VI enforcement, the Commission
found that HHS has not updated its title VI

regiolations since 1980. As a result they do not

reflect important substantive changes made in

the law since then. For example, they do not re-

flect the clarification Congress made to title VT
by the Civil Rights Restoration Act of 1987. Un-
der this act. Congress overturned the Supreme
Court's ruling in the 1984 case of Grove City v.

Bell.'^^ The act amended the definition of

"programs or activities" to restore broad cover-

age for title VI's nondiscrimination provision

rejected by the Court in Grove City. In addition,

the legislative history indicates that the act left

intact the fund termination remedy available

when discrimination is "pinpointed" to the pro-

gram or activity receiving Federal financial as-

sistance, or when the federally assisted program
is "infected" by discrimination elsewhere in the

operations of the recipient. In addition, the

regulations have not been updated to address

specifically HHS' block grant programs. Al-

though, in 1986, HHS proposed a rule on nondis-

crimination reqxiirements appUcable to block

grants, that rule has never been issued in final

form. Moreover, OCR has not adjusted the

regvdations to exclude references to educational

programs that were operated by the Department
of Health, Education, and Welfare.^o

Recommendation: OCR should update its

title VI regxilations to reflect changes made in

the law with the Civil Rights Restoration Act
and to address block grant programs. HHS
should also revise its title VI regulations to re-

move references from the Department of Educa-

tion regulations. As the Commission recom-

mended in its title VI report, HHS must issue

guidance and clarification specific to the current

and practical implementation and enforcement

of title VI. First, it must provide its external civil

rights staff and funding recipients' staff with

regulatory guidance specific to title VI enforce-

ment in each type of financial assistance pro-

gram HHS administers. Second, it must address

the clarification made to title VI by the Civil

Rights Restoration Act of 1987; title VI imple-

mentation and enforcement issues particular to

HHS' block grant and other State-administered

programs; and the extent of funding recipients'

authority to implement affirmative measures to

prevent discrimination in their programs and
activities.

Deficiencies in Title VI Policy Development
Finding: In addition to developing regvda-

tions, the Department of Justice also reqviires

Federal agencies to estabUsh guidehnes to im-

plement title VI. The guidelines are meant to

serve as a program-specific supplement to the

title VI regulations, for each title Vl-covered

program. The DOJ regulations also indicate that

the guidehnes should be distributed to recipi-

ents, beneficiaries, comphance officers, and the

general pubUc. In its 1996 report on title VI en-

forcement, the Commission found that since its

creation as a separate entity from the Depart-

ment of Education, HHS has not formally pub-

hshed any title VI guidehnes for its federally

assisted programs, as required by the Depart-

ment of Justice. Consequently, HHS staff, re-

cipients, and participants in HHS programs may
lack critical information concerning title VI com-

phance reqviirements. Moreover, HHS' title VI

staff and funding recipients lack detailed infor-

mation on how to conduct title VI implementa-

tion, comphance, and enforcement procedxires

49 465 U.S. 555 (1984). 50 See chap. 3, pp. 77-78.
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relative to each of the specific grant programs
HHS administers.

Further, OCR staff have said that OCR
shovdd issue more poUcy guidance. Equal oppor-

tunity speciaUsts in Region VII noted concern

about the lack of formal poUcy guidance and said

the guidance that they do have is often obsolete.

The attorney in that region stated that OCR
needs to be more aggressive in developing pohcy

guidance and should pubhsh its poHcies and
guidance in the Federal Register. The regional

manager further noted that Httle training is pro-

vided on OCR's pohcy documents and guidance,

and that the guidance is primarily only for OCR
staff internally. The guidance is only written in

Enghsh and, therefore, cannot be distributed

outside the Enghsh-speaking community like the

OCR fact sheets (which are written in several

languages). 51

Recommendation: HHS must promulgate a

set of guidelines for title VI implementation,

comphance, and enforcement in each type of fed-

erally assisted program it administers. As re-

quired by the Department of Justice, each set of

guidelines should: (1) explain the exact nature of

HHS' title VI requirements; (2) specify methods
for title VI enforcement; (3) provide examples of

practices prohibited by title VI in the context of

each type of funding program HHS administers;

(4) set forth required or recommended remedial

action; and (5) describe "the nature of require-

ments relating to covered employment, data

collection, complaints, and pubhc information."

In order for such guidelines to be effective, they

should estabhsh methods of administration or

requirements for States assuming title VI com-

phance responsibihty for HHS' funding recipi-

ents, and ensure that recipients conduct self-

assessments of their comphance status and rem-

edy any deficiencies discovered. Such guidelines

should include implementation, comphance, and
enforcement standards for States with title VI

responsibihty, including, for example, detailed

investigative methods and remedial action pro-

cedures. The guidelines must also explain the

process for data collection from funding recipi-

ents and clarify the type of data and information

that must be maintained by recipients and ap-

phcants. They also should address requirements

for pubhc education and commimity outreach re-

lated to the nondiscrimination mandate of title VI.

Finding: Since the early 1980s, HHS has
issued very few pohcy directives on title VI en-

forcement. Further, to the extent HHS has de-

veloped pohcy, it has not been effectively com-
municated to civil rights staff. The result has
been that external civil rights (title VI) enforce-

ment staff and funding recipients are unfamihar
with HHS' comphance expectations. HHS has,

however, taken steps to address its deficiencies

in the area of pohcy development. It has as-

signed a regional civil rights attorney to each of

its 10 offices, and according to its strategic plan,

HHS intends to develop standards for assessing

discriminatory practices, among other goals. ^^

Recommendation: HHS must commence
regularly developing pohcies on title VI imple-

mentation and enforcement and communicating
such poHcies to its external civil rights staff and
funding recipients. Such pohcies should be

aimed at providing civil rights enforcement staff

and funding recipients with a complete under-

standing of the meaning and intent of title VI
comphance relative to the specific programs
HHS administers, including statements defining

HHS' regulatory intent and elaborating its stan-

dards for recipient comphance. Overall, such

guidance should address illegal discrimination in

health care service dehvery programs. In addi-

tion, it should clarify what constitutes illegal

discrimination imder title VI. Such guidance

should be presented in the most accessible for-

mat so that it is easily understandable by those

stakeholders unfamihar with these laws and the

rights and responsibihties they impose. Along

these hnes, the gmdance might be presented in

simple question and answer format and include

nvunerous specific examples to further clarify

key points.

In particular, HHS shovild issue pohcy direc-

tives on the following: (1) procedural issues par-

ticular to State-administered programs, such as

HHS' block grant programs; 2) practices of inclu-

sion for racial and ethnic minorities in HHS'
programs, such as equal opportunity for partici-

pation on health and peer review boards; and (3)

discriminatory practices prohibited in specific

types of HHS programs, such as discriminatory

criteria for obtaining research grants. In addi-

61 See chap. 3, pp. 78-79. 52 See chap. 3, pp. 75-76.

303



tion, OCR shovild regularly develop policy state-

ments on emerging legal issues affecting title VI

compliance, such as changes in case decisions,

amendments to statutes, and revisions in regvda-

tions or poUcies.

Finding: One OCR regional attorney sug-

gested that a useful means of disseminating the

agency's position on specific issues is to issue

well-written, well-developed letters of finding

instead of traditional poUcy guidance. This

would serve the twin purpose of providing a spe-

cific example of how a standard shovdd be ap-

pHed while at the same time taking an abstract

principle and turning it into a practical, "real

world" case illustrating the violation of a nondis-

crimination provision in a civil rights statute.

For example, OCR's Region I developed a com-

pUance agreement several years ago in which it

clearly and succinctly set forth the saHent as-

pects of OCR's standard for assessing a recipi-

ent's defense in a disparate impact case. This is

a good example of how OCR appUes compUance
standards in the disparate impact context and
should be disseminated widely.^^

Recommendation: OCR should develop a

"compendium" of recent letters of finding, reso-

lution agreements, and other case-related docu-

ments and disseminate it to all regional staff.

Each document should address a particvdar issue

or compliance standard. The compendium should

be indexed by statute, issue, outcome, and date.

OCR should convene a task force of regional

EOS and legal staff to decide what documents

should be included. OCR staff shovdd be able to use

this compendium as a desk reference when devel-

oping case docvmients during investigations.

Defining Disparate Impact Discrimination

Finding: The HHS' Civil Rights Review
Team found in 1993 that the substance of civil

rights protection (i.e., what constitutes discrimi-

nation and how to discover, prevent, or remedy
it) had been largely left undefined and to the

discretion of each investigator, manager, re-

viewer, and attorney. In particular, two issues

related to the theory of disparate impact dis-

crimination need clarification through regvda-

tions or poHcy guidance: (1) the means of estab-

Ushing the element of harm in disparate impact

cases, and (2) the standard recipients must meet

in justifying pohcies or practices that result in

disparate impact for minority individuals and
communities. Both of these issues directly relate

to the work of investigative staff in conducting

compHance reviews and complaint investiga-

tions. They must be luiderstood thoroughly and
appHed carefully to determine whether there is a

violation of title VI based on disparate impact.

The insufficiency of OCR's guidance on these

two issues derives principally from the lack of

updated poHcy gviidance. OCR's title VI regula-

tions are clear in estabHshing disparate impact

as a means of making a case for discrimination

vmder title VI. However, OCR does not discuss in

regvdations or pohcy the appHcable standards

that should apply in title VI disparate impact

cases. Moreover, OCR has not discussed relevant

court decisions that inform an understanding of

the requirements needed to show harm or the

appropriate standards for assessing a defen-

dant's claims in disparate impact cases.^"*

Recommendation: OCR should update

guidance to clarify its policy positions on estab-

Hshing harm and assessing a recipient's claims

in disparate impact cases. This guidance should

provide numerous illustrative examples and fact

patterns relating to these issues in a variety of

contexts, including the managed care industry,

the medicare and medicaid programs, and hospi-

tal relocations, in which a finding of disparate

impact discrimination under the title VI regula-

tions may be the most viable means of compel-

ling title VI compliance. In addition, it should

provide investigative staff with a current, de-

tailed, and comprehensive discussion of the legal

underpinnings—^particvdarly relevant statutory

and case law from the past 20 years—^for the

standards on which OCR rehes in conducting

enforcement activities such as comphance re-

views and complaint investigations.

In addition to providing examples of pohcies

or practices that would meet the legal standard

of harm required to prove disparate impact, the

guidance should also identify specific criteria for

determining: (1) the legitimacy of a defendant's

justification of a discriminatory poHcy or prac-

tice; (2) whether the defendant's poUcy or prac-

tice represents the least discriminatory alterna-

tive; and (3) the impact of the pohcy or practice

53 See chap. 3, p. 86. 54 See chap. 3, pp. 80-83.
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on the ability of a poptilation to obtain needed
medical care.

As part of this discussion, OCR should im-

plement a justification standard that is more
stringent than "legitimate justification/'^s It

should introduce the concept of "health care ne-

cessity," and provide a thorough discussion and
analysis on the meaning and apphcation of the

term. OCR should define "necessity" narrowly,

such that the disputed health care pohcy must
significantly further an important objective; and
that there are no acceptable alternative poHcies

or practices that wovdd better accomphsh the

health care pvirpose advanced, or accomplish it

equally well with a lesser differential racial im-

pact. This guidance should provide multiple ex-

amples of "health care necessity" as it may be

used in cases involving different issues that can

arise in the health care context, including dis-

crimination arising from hospital relocations, the

managed care industry, medicaid/medicare pro-

grams, or cases involving racial medical redlin-

ing, "dumping," or patients with hmited Enghsh
proficiency. This guidance should explain in

simple, direct language, both the legal and prac-

tical aspects of the term "health care necessity,"

in as many contexts as possible. Such a guidance

should be an effective means for OCR to provide

the kind of careful, thorough investigations

needed to fuUy ensure that complainants are

served properly as well as to ensure consistent

comphance among recipients.

Finding: Judges have shown a significant

reluctance to find disparate impact discrimina-

tion in the health care context. In several major

cases in which plaintiffs have argued that they

were discriminated against because of a facially

neutral pohcy, such as relocating a hospital from

a poor area to a more affluent one, courts have

appeared vmwiUing to rigorously apply the evi-

dence to the appropriate legal framework. As a

result, few plaintiffs have been successful in

such cases. Further, there has been a chilling

effect on plaintiffs' resolve to bring disparate

impact cases in the health care context. There-

fore, the statute and its regulations have not

provided the rehef from discrimination on the

basis of race, color, and national origin, at least

in cases involving health care related issues,

that Congress intended it to provide. ^^

Recommendation: For Federal judges to

better understand and more carefully consider

title VI legal interpretations and Congress' leg-

islative intent in creating title VI, OCR in part-

nership with the Federal Judicial Center should

take steps to ensure that all Federal judges are

provided comprehensive training on title VI in

the health care context.

OCR should work with the Federal Judicial

Center's Judicial Education Division to develop

curricula for training and workshops for Federal

judges on the continuing development of title VI
as a means of redressing discrimination in the

health care industry. This training should be

conducted by experts, particularly htigators and
scholars, who have worked as civil rights attor-

neys on title VI cases in the health care context.

OCR should offer its expertise on title VI, in-

cluding attorneys from OCR's Office of General

Counsel, Civil Rights Division, in speaking be-

fore Federal judges and providing them with

written materials to accompany training ses-

sions. This training should address the intent

and purpose of title VI with respect to discrimi-

nation in the health care industry, as well as

particularly complex areas of the law. To develop

and coordinate this training, OCR should enter

into a partnership with the Federal Judicial

Center based on a memorandvmi of under-

standing between the two agencies that would
specify HHS' role in the development of training

projects relating to title VI. OCR should name a

Uaison to work with staff firom the Federal Judi-

cial Center to develop plans for conducting at

least two conferences in the year 2000. OCR
should ensure through this partnership that its

officials have an opportunity to address, on a

frequent basis, new as well as seasoned Federal

judges on title VI law.

Finding: In cases involving claims of dispa-

rate impact discrimination, some courts have

increased the requirements for showing harm
that constitutes a violation of title VI's nondis-

crimination prohibition. For example, one court

dismissed such claims, finding that health care

facihty poHcies and practices were not discrimi-

natory under disparate impact because they

"affected a comparatively small number of per-

55 See chap. 3, pp. 83-88. 56 See chap. 3, pp. 81-83.
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sons, adequate alternative treatments were

available for most, if not all, of these persons";

and "any inconvenience due to travel

changes . . . [did] not rise to the level of harm
necessary to enlist the equitable powers of the

court." The unwillingness of these courts to ac-

cept the barriers created by health care poHcies

and practices as evidence of disparate impact

discrimination devalues the difficulties minority

commxxnities experience in gaining access to

quahty health care.

One commentator has observed the need for

stronger empirical evidence of the impact of the

movement or closure of services on the abihty of

a population to obtain needed medical care. De-

veloping these measures requires the expertise

of medical, social science, and other professional

research staff. OCR staff have stated that they

use the expertise of social science and other pro-

fessional research staff working in various

agency elements within HHS to assess alterna-

tives to actions that are creating a disparate im-

pact. However, OCR does not have any social

science or other scientific experts on its staff.

Moreover, OCR reUes on this outside expertise

on an ad hoc basis. It has no formal poUcy to

guide its interaction with experts from other

agency elements.^^

Recommendation: OCR should continue to

rely as much as possible on the social science

expertise of other HHS agency elements in es-

tabUshing specific criteria to evaluate whether

harm has been demonstrated in facHity closure

or relocation cases. In addition, OCR should en-

list social scientists to develop criteria for estab-

lishing the element of harm in other specific

health care contexts. For example, managed care

organizations may be discriminating in the di-

agnostic tests and treatment available to medi-

caid patients through a process called utiUzation

review. In this process, physicians' services are

analyzed to determine whether they are medi-

cally necessary. However, the definition of

"medical necessity" may be more Hmited when
apphed to medicaid patients, causing certain

procediu-es to be authorized less often for medi-

caid patients than for private paying patients.

OCR should work with social scientists and phy-

sicians to estabUsh criteria for estabUshing the

element of harm in such cases.

In order to develop a comprehensive cata-

logue of criteria constituting harm in a wide ar-

ray of disparate impact cases, OCR should de-

velop a formal poUcy to guide its interaction with

experts from other agency elements. Ideally,

OCR should have social scientists and physicians

on its own staff to assist in the development of

evidentiary standards for specific types of dispa-

rate impact cases, and to provide analysis for

cases under investigation. In addition, these ex-

perts could conduct research and provide techni-

cal expertise. Short of this, OCR shovdd craft

memoranda of understanding between itself and
HHS' operating and staffing divisions, that ex-

pHcitly outline the circumstances under which
experts would work with OCR as consultants.

Developing Model Methods of Administration

Finding: The title VI regulations include the

requirement that all State recipients of Federal

funds develop methods of administration (MOA).
These are plans or outUnes describing specific

activities that a recipient will undertake to en-

sure compHance with title VI and prevent future

civil rights violations. The title VI regulations

require that MOA "give reasonable assurance

that the appHcant and aU recipients of Federal

financial assistance under such program wiU
comply with all reqviirements imposed by or pur-

suant to this regulation." OCR issued several

poHcy memoranda clarifying requirements for

MOA in the 1970s and early 1980s. OCR may be

able to serve its recipients better by issviing a

new poHcy guidance with specific recommenda-
tions for State recipients to follow in developing

their MOA. Perhaps this would help to avoid the

problem of defective MOA being developed by

recipients operating without clear guidance. ^^

Recommendation: OCR should include in

regulations or updated pohcy guidance clear and
specific guidance for what to include among
MOA, although recipients are required to de-

velop them. OCR should use as a guide the

Commission's recommendations for developing

this MOA, set forth in the Commission's 1996

report on title VI enforcement and the 1966

Compliance Officer's Manual. Based on these

recommendations, OCR should require recipi-

ents to include the following six components in

their MOA: (1) designation of a full-time senior-

s' See chap. 3, pp. 81-S3. 58 See chap. 3, p. 88.
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level title VT coordinator, who reports to the

Governor, to implement the State's civil rights

programs; (2) a specific pubhc outreach and edu-

cation plan for notifying beneficiaries and poten-

tial beneficiaries, through pubhc statements,

written documents, meetings with community
organizations and the media, of the title VI re-

quirements that apply to federally funded State

programs; (3) training for State or local program
staff, subrecipients, and beneficiaries or poten-

tial beneficiaries in the Federal agency's nondis-

crimination pohcies and procediires; (4) proce-

dures for processing complaints, notifying the

Federal funding agency, and informing benefici-

aries of their right to file a complaint; (5) a pro-

gram to assess and report periodically on the

status of their title VI comphance that goes be-

yond a mere checkhst of activities and assur-

ances; and (6) detailed plans for bringing dis-

criminatory programs into comphance within a

specified period. OCR also should ensiore that its

investigative staff address each of these re-

quirements thoroughly in conducting complaint

investigations and comphance reviews of State

or local recipients.

Title VI in Specific Contexts

Finding: To enforce the civil rights provi-

sions for which it has responsibility, a Federal

civil rights agency hke OCR must go beyond de-

veloping and disseminating general pohcy guid-

ance. Such an agency also must identify and con-

front new or resiirgent areas it has not ad-

dressed sufficiently. Unfortunately, OCR has

demonstrated a lack of initiative in this aspect of

its enforcement role.^^

Recommendation: OCR must act decisively

to provide needed guidance when social, eco-

nomic and structural developments in the health

care industry, such as the managed care revolu-

tion, create new potential for discrimination to

occxu*. Such initiative is particularly needed in

the contexts of illegal discrimination in the

managed care industry, barriers to adequate

health care associated with Hmited EngHsh pro-

ficiency, redhning, nursing home segregation,

adoption and foster care placements, minority

participation in clinical trials, race discrimina-

tion in employment and staff privileges, dis-

crimination and affirmative action in medical

59 See chap. 3, p. 88.

school admissions, and disparate access to organ
transplantation. OCR should identify potentially

discriminatory barriers to access to quahty
health care in each of these contexts, and should
provide technical assistance and/or pohcy guid-

ance to health care professionals and organiza-

tions to assist them in identify and ehminating
such barriers.

Managed Care

Finding: The potential for discrimination,

particularly racial/ethnic discrimination to occur

in the context of managed care is significant and
is recognized as such by OCR and leading com-
mentators and advocates for civil rights in

health care services, financing, and treatment.

However, OCR has done httle to inform current

or potential managed care organization (MCO)
members, as well as MCOs, of their rights and
responsibihties vmder title VI. OCR also has not

sufficiently prepared its investigative staff to

identify and confront instances of discrimination

by MCOs. Despite indications of discrimination

prohibited under title VI, OCR has not yet de-

veloped pohcy guidance specifically addressing

title VI comphance in the managed care context.

Interviews with OCR headquarters indicate that

OCR has known about the potentially discrimi-

natory activities of managed care organizations

since 1995, yet the office has been loath to en-

courage or support the regional investigators in

identifying cases. Both OCR regional staff and
external civil rights attorneys who have htigated

health care related cases have recommended
strongly the need for OCR to develop pohcy
guidance on managed care issues.

Several managed care practices can have a

disparate effect on minorities. For example, one

of the most common ways in which MCOs dis-

criminate against minorities is in their selection

of providers. A physician or other type of pro-

vider that serves mainly poor minorities may not

be included in a managed care network because

the provider's patients might be labeled "too

costly." F\Jtrther, some plans target suburban

areas for enrollment while ignoring inner-city

areas, a process known as selective marketing.

In addition, some MCOs may be Umiting the ac-

cess of medicaid patients to the full array of pro-

viders by sending these patients provider hsts

that contain only providers that accept medicaid,

resulting in "segregated" provider hsts. Other
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methods MCOs have used to discriminate

against medicaid patients are excluding sections

of the inner city from the MCO's service area;

applying a stricter definition of "medical neces-

sity," the standard used to determine whether a

patient will receive a particular test or treat-

ment; and longer waiting times for new-patient

or urgent-care appointments.^"

Recommendation: OCR shovdd develop

comprehensive poHcy and investigative guidance

addressing racial/ethnic discrimination in the

managed care industry. Overall, this guidance

should seek to inform the pubhc, recipients, op-

erating divisions, other HHS components, and
regional investigators about racial/ethnic dis-

crimination—^both disparate treatment and dis-

parate impact—^in the managed care setting.

This guidance may take the form of gviidelines,

or, at a minimum, a poHcy memorandum, pub-

lished in the Federal Register.

In order for OCR to provide the kind of com-

prehensive guidance to recipients and its own
staff that is needed to address adequately the

imphcations for discrimination in managed care,

OCR should include in the gviidance a basic

background section. In this section, OCR should

provide an overview of the managed care system

to provide a broad-based perspective. For exam-

ple, OCR shoTild discuss the potential problems

with managed care identified by researchers and
scholars, such as the emphasis on cost-

containment measures. In this vein, the guid-

ance shovdd note that, while the advent of man-
aged care has resulted in cost savings, it has not

been a panacea for health care access and qual-

ity issues. OCR should note that not only has it

failed to erase the ineqmties inherent in the tra-

ditional health care system, it has also brought

with it new challenges, such as reduced freedom

of choice, reduced access to special services, and

questions about quahty assurance.

In its discussion of discrimination in man-
aged care, the guidance should communicate

expUcitly that exclusion of providers who serve

minorities firom their networks, selective mar-

keting, segregated provider Usts, and decreased

services for medicaid beneficiaries are potential

violations of title VI and Hill-Burton. It should

address thoroughly these forms of discrimina-

tion, describing the procedures that constitute

them, how these procedures result in discrimina-

tion, and what evidence investigators should

look for to identify discrimination. The guidance

should use clear, concrete examples so that the

composition of the unlawful behavior is clearly

observable. This would not only provide practical

guidance for investigators, but would afford a

measure of deterrence to MCOs, as well as notice

to the public about racial/ethnic discrimination

by MCOs.

Limited English Proficiency

Finding: OCR recently issued a guidance

memorandum intended for investigative staff

that also was disseminated widely outside the

agency. This guidance memorandum addresses

title VI comphance specifically in the context of

national origin discrimination against persons

who are Hmited English proficient (LEP). In par-

ticular, it addresses health care service dehvery

for persons with Hmited EngUsh proficiency.

Overall, the LEP guidance is a thorough, de-

tailed document. OCR worked closely with the

Department of Justice's Coordination and Re-

view Section (CORS) staff to develop this docu-

ment, and it has earned the praise of CORS for

its effectiveness as an investigative gviidance. It

provides discussions of relevant case law, regula-

tions, and guidehnes. The memorandum maxi-

mizes its usefulness to investigative staff and

outside stakeholders by elaborating on the pre-

cise meaning of a term of art such as "effective

communication" and making it specific to the

LEP context. In addition, the memorandum pro-

vides several general examples of the measures

a recipient must take to ensure effective com-

munication. These include: procedures for identi-

fying the language needs of patients/cHents;

ready access to services for proficient interpret-

ers in a timely manner during hours of opera-

tion; written poHcies and procedures regarding

interpreter services; and the dissemination of

interpreter poUcies and procedvires to staff.

Overall, OCR has provided in the LEP memo-
randum an excellent first step in estabhshing

the program of poUcy development OCR has

been lacking for so many years. However, there

are still many important title Vl-related issues

that OCR has yet to address in guidance. ^^

60 See chap. 3, pp. 88-92. Gi See chap. 3, pp. 92-98.
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Recommendation: The Commission com-

mends OCR for its efforts in developing this

guidance memorandum. To the extent that this

gviidance provides clarity and precision in de-

fining technical terminology and helpful illustra-

tive examples, the Commission beheves OCR
should use this gmdance as a model for future

guidance on specific health care poHcy issues.

Finding: The language contained in the LEP
guidance memorandum stating that recipients

should take "reasonable steps" to ensure that

LEP persons are "effectively informed and can

effectively participate in and benefit fi:om its

programs" is not entirely clear. For example, the

term "reasonable" is somewhat ambiguous and
begs the question of what actions by recipients

wo\ild constitute "reasonable steps." Unfortu-

nately, the gviidance does not contain a section

providing more clarity to these terms.^^

Recommendation: OCR should issue an
addendum to this guidance to clarify certain

terms and provide more examples and fact pat-

terns to assist investigative staff in conceptual-

izing and operationaHzing compHance investiga-

tion responsibihties. OCR's investigative guid-

ance addendum should contain an indepth dis-

cussion, using numerous specific examples to

clarify for investigative staff, recipients and
beneficiaries the specific meaning of the term

"reasonable steps" that OCR states recipients

must take to ensure that LEP persons are

"effectively informed and can effectively partici-

pate in and benefit from its programs." This dis-

cussion should state that while the meaning of

"reasonable steps" may vary from recipient to

recipient, the specific forms of noncompHance

presented by individual recipients will vary. In

this guidance, OCR also should provide exam-

ples to show how the "reasonable steps" stan-

dard will be appHed to different fact patterns.

Finding: The LEP guidance indicates that a

recipient should ensure that the persons it uses

to provide interpretation services are competent.

However, the guidance states that "[c]ompetency

does not necessarily mean formal certification as

an interpreter." It also states that "it would be

inappropriate to use a person who had httle

knowledge of medical terms or a person who
spoke EngUsh poorly." These statements reflect

a significant weakness in OCR's poUcy with re-

spect to persons with LEP. It is extremely im-

portant for the individuals serving as interpret-

ers to be highly trained in both language inter-

preting and medical terminology. According to

staff of the New York Task Force on Immigrant
Health, among the serious problems that can
result from using untrained or minimally
trained interpreter services are: miscommunica-
tion between provider and patient on extremely

important medical questions; violation of doctor-

patient confidentiahty; treatment of patients

prior to informed consent to do so; diagnostic

errors; patients' failvire to understand and ad-

here to medication schedvJes and other instruc-

tions; missed appointments; and, ultimately,

negative health outcomes.

The OCR memorandum, however, sends the

message to investigative staff and to recipients

that comphance in the LEP context may be fully

addressed without any real effort to ensure

quahty in the interpretation services proAdded.

Without some form of quahty assurance meas-

vire, such as proof of interpreter certification,

OCR cannot ensure that persons with LEP are

receiving the equal access to recipients' pro-

grams required under title VI. However, the cur-

rent gviidance suggests that applying rigorous

quahty standards for interpreter services to all

recipients is unrelated to OCR's responsibihties

to assess title VI comphance when, in fact, qual-

ity assurance measures are an integral part of

ensuring equal access and nondiscrimination

under title VI. ^3

Recommendation: OCR should revise the

LEP pohcy memorandum to include a clarifica-

tion of its position on quahty assurance require-

ments for interpreter services. OCR should em-
phasize the extreme importance of appropriate

training, both in language interpreting and
medical terminology, necessary to ensure that

interpreter services operate to fully facihtate

equal access and nondiscrimination for LEP per-

sons. The pohcy statement shovJd emphasize

that interpretation services are a key element of

comphance in the LEP context. Further, OCR
should outhne in this pohcy statement an action

plan to work in partnership with other HHS
agency elements and State and local recipients

to ensure high-quahty training for language in-

terpreters among all health care recipients. In

62 See chap. 3, pp. 92-98. 63 See chap. 3, pp. 92-98.
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developing this plan, OCR should consider the

use of medical students who possess fluency in

languages other than English as a means of pro-

viding the kind of skilled, yet affordable, inter-

pretation services that wovdd allow many health

care faciHties to comply with title VI.

The LEP poHcy memorandum should identify

acceptable options for the provision of inter-

preter services. For example, OCR could recom-

mend that faciHties subscribe to 24-hour tele-

phone interpretive services which provide quah-

fied interpreters for several languages. Alterna-

tively, OCR could recommend that health care

faciHties partner with local medical schools and
universities to provide onsite or on-caU inter-

preters. OCR should encovtrage HHS recipients

to develop creative strategies for ensuring the

availabihty of interpreters in cost-effective ways.

Finding: The LEP guidance does not provide

the level of detail necessary to assist investiga-

tive staff in making determinations as to

whether compHance has been achieved. The
guidance does not provide concrete examples of

"as needed services" or what might constitute a

"small but significant LEP population." OCR
staff have stated that the lack of specificity and
inadequate examples make it difficult to enforce

the LEP poHcy.64

Recommendation: OCR should issue a re-

vised LEP guidance for both recipients and in-

vestigative staff providing examples of "as-

needed" services or what might constitute a

"smaU but significant" LEP population. This

guidance should include a more exhaustive Hst-

ing of examples with fact patterns as well as

more specificity with respect to the terms de-

noting hospital and LEP population size.

Finding: A noteworthy weakness in OCR's
LEP guidance memorandum is that it fails to

include a discussion on how OCR wiU monitor

recipients' implementation of remedial plans or

resolution agreements developed in settlement

negotiations with OCR. This is a matter of par-

ticular importance in large part because, as the

guidance states, the barriers to access for LEP
persons in the health care setting are pervasive

and profound. OCR can hardly expect that re-

cipients who commit to having interpreters pres-

ent in emergency rooms are always going to fully

comply. The LEP memorandvmi would be more

effective as guidance to investigative staff if it

included a discussion on specific monitoring ob-

jectives and methods with respect to LEP-
related compHance issues.^^

Recommendation: To provide more effec-

tive guidance to investigative staff, OCR should

issue poHcy on specific monitoring objectives and
methods with respect to LEP-related compHance
issues. OCR also should include in this guidance

a discussion detailing the actions necessary to

ensure that recipients are actually implementing

the poHcies or procedures they agree to imple-

ment as the result of the findings of a complaint

investigation or compHance review. SpecificaUy,

this poHcy shovdd require thorough and ongoing

foUowup and monitoring after a compHance
resolution agreement has been reached and
should contain monitoring objectives and methods
with respect to LEP-related compHance issues.

Finding: The LEP guidance does not carry

the force of law because it is not codified in a

statute or substantive regulation. In 1991 OCR
developed an internal draft regulation address-

ing title VI national origin discrimination

against persons with limited EngHsh proficiency,

but failed to issue the draft regulation as a final

rule. As late as 1994, the agency included this

draft regulation as a proposed rule in its Pro-

posed Regvdatory Agenda pubHshed in the Fed-

eral Register. The proposed regvdation would
have prohibited certain practices including: (1)

subjecting a beneficiary to unreasonable delays

in the provision of services because the benefici-

ary has Hmited EngHsh proficiency, and (2) re-

quiring a beneficiary to provide an interpreter or

to pay for the services of an interpreter.^^ How-
ever, since 1994, OCR has not issued a Notice of

Proposed Rtdemaking or taken any other steps

to further the process of developing a final rule

on Hmited EngHsh proficiency.

The lack of a formal rule has affected OCR's
abiHty to enforce LEP nondiscrimination obHga-

tions. For example, the LEP guidance memoran-
dum does not forbid recipients from forcing

beneficiaries to use family members as inter-

preters. In fact, OCR cannot require that recipi-

ents foUow the poHcies and practices endorsed in

the guidance. Because the subject matter of the

gviidance is not codified in a statute or substan-

64 See chap. 3, pp. 92-98.

65 See chap. 3, pp. 92-98.

66 See chap. 3, pp. 92-98.
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tive regulation, the guidance does not carry the

force of law behind it.^''

Recommendation: OCR should issue this

draft regulation as a final rule and codify it as a

section of the title VI regulations in the Code of

Federal Regulations. At a minimum, OCR should

issue this draft regulation in the form of pohcy

guidelines to recipient health care facilities.

Medical Redlining

Finding: Some home health agencies and
MCOs have attempted to avoid serving inner-

city areas, a practice known as medical redlin-

ing. Medical redhning disproportionately affects

minorities, because inner-city areas generally

are predominantly minority. OCR has provided

guidance to investigators in this area by issuing

a three-page document, essentially a case bulle-

tin, that recounts one investigation, analyzes the

statistical data, appHes the disparate impact

standard to the justification suppHed by the

agency, and outHnes the terms of settlement of

the case. It also offers tips for factfinding in fu-

ture cases. The document is a good initial

attempt to provide assistance to investigators on
redhning.

However the document is inadequate in

several respects. It is not organized in a way
that makes exphcit the issues, obhgations, and
procedvires that affect recipients or

investigators. For example, there are no subject

headings, and aside from the last section on

factfinding, there are no enumerations of

reqviired or suggested procedures. Despite its

shortcomings, the gviidance document does

appear to touch on the paramount consider-

ations of the redhning issue.^^

Recommendation: In hght of the number of

home health agencies that may be practicing

redhning, and the concern expressed by several

regional office staff that OCR should be doing

more in this area, OCR shoidd develop and dis-

seminate a comprehensive guidance in the form

of pubhshed gmdelines or a pohcy document. In

general, this document should be more than an

investigative guidance; it should be written for

both recipients and investigators. The existing

bvdletin should be restructured and more fully

developed to create a more formal document. All

67 See chap. 3, pp. 97-98.

G8 See chap. 3, pp. 98-100.

topics dicussed by the current bulletin should be
expanded, and some issues should be added. For
example, the section that provides investigatory

tips should be developed further to provide

instructions for analyzing the data gathered. In

addition, the document should begin with a

discussion of title VI jvirisdiction. OCR should

provide a set of guidehnes describing h5rpo-

thetical situations that illustrate when a denial

of service constitutes discrimination, as well as

circumstances under which failure to serve

minority areas would be legal. This guidance

should be posted on OCR's Internet site along

with addenda providing access to complete set-

tlement agreements in redlining cases.

Nursing Homes
Finding: Civil rights comphance issues re-

lating to nursing homes have gone largely unad-

dressed by OCR in recent years, despite the

prevalence of segregation within the industry.

The need for updated gmdance for staff and re-

cipients is borne out in examples of the serious

natvire of the segregation problem today. For
example, the findings of a report of the New
York State Advisory Committee to the Commis-
sion include data showing that although elder

minorities are "among the most vulnerable

members of society," they often face barriers in

receiving health care and long-term care, such as

in nursing homes.

OCR has addressed nursing home segrega-

tion to a Limited extent through the issuance of

unpubhshed title VI gviidehnes and three inter-

nal pohcy memoranda. Unfortunately, there are

several deficiencies with these documents. First,

because none of these documents was pubhshed
in the Federal Register, they have failed to pro-

vide notice to patients and nvirsing homes of

their nondiscrimination rights and responsibiU-

ties. Second, the guidehnes and memoranda are

extremely outdated: the guidehnes were devel-

oped in 1969, and the most recent memorandum
was issued in 1981. Third, neither the memo-
randa nor the gviidelines svifficiently explore the

issues relating to nursing home discrimination.

Each memorandum is limited to a particular is-

sue, such as whether nursing homes run by re-

hgious and fraternal organizations may exclude

patients based on race. The guidehnes are super-

ficial in nature, neglecting to provide back-

ground information, or discuss legal develop-
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ments affecting nvirsing home discrimination.

Nor do they present hjrpothetical examples of

discriminatory practices or acceptable alterna-

tive measures. Overall, the gviidelines lack suffi-

cient criteria and standards to measure civil

rights compHance in the nursing home setting.^^

Recommendation: OCR should pubUsh up-

dated and expanded guideHnes on the apphca-

tion of civil rights laws and regtdations for

nursing home owners and operators. These

guideUnes should be designed to benefit OCR
investigators and patients as well. These guide-

lines shovdd include a background section out-

Uning the nondiscrimination mandate of title VI

and its jurisdiction. This section should state

that any nursing home that receives funds from

medicare, medicaid, or any other Federal pro-

gram, must abide by title VI. It should also out-

hne the evidentiary burdens and legal standards

and criteria used in determining whether a civil

rights violation has occurred. Finally, the intro-

duction shovild contain a narrative on the issue

of nursing home segregation, including its his-

tory, causes, and relevant case law, such as Lin-

ton u. Commissioner. ''^

The substantive section of the guideUnes

should remain divided into the seven functional

areas identified in the 1969 guidelines, with cer-

tain adjustments. Each requirement should con-

tain descriptions and examples of prohibited

conduct and, if appropriate, acceptable alterna-

tives. For example, the admissions requirement

should state that discrimination against medi-

caid beneficiaries, whether by hmiting the num-
ber of medicaid-certified beds, or through other

tactics that delay or prevent medicaid benefici-

aries from being placed in nursing homes, trig-

gers title VI jurisdiction. The services and facHi-

ties measure should be adjusted to decrease the

space devoted to the prevention of physical seg-

regation, while according new emphasis on equal

medical treatment. For example, the section

should state that two patients with the same set

of symptoms and medical history must receive

the same examination, diagnosis, and treatment

regardless of race or ethnicity. Further, the re-

ferral provision should be expanded to include

examples of discriminatory referrals based upon

69 See chap. 3, pp. 101-05.

™ 779 F. Supp. 925, 928, (M.D. Tenn. 1990), remanded, 973

F.2d 1311 (6th Cir. Tenn. 1992).

race or method of payment, such as the transfer

of a patient to another faciUty based on the

downgrading of the patient's required level of

care, and the consequent lower reimbvirsement.

Finally, a section describing the appHcation of

title VI to reUgious and fraternal organization

nursing homes should be developed to benefit

these types of recipients. This section should be

modeled after the 1981 poHcy memorandvun on
that subject.

The final section of the guidelines should dis-

cuss enforcement by OCR. This section should

describe the procedures that OCR follows when
determining whether a civil rights violation ex-

ists or when conducting a compliance review. It

should cite examples of potential violations and
suggest the types of data to be gathered, statisti-

cal computations to be performed, witnesses and
experts to be interviewed, etc. It shovild also ex-

plain the phases of the voluntary compliance

process. The enforcement section should also

address fund termination for noncompHant
nvirsing homes.

Minority Participation in Clinical Trials

Finding: Another context OCR has not ad-

dressed in poUcy guidance is minority participa-

tion in chnical trials. The lack of participation

may be directly related to poUcies and practices

of federally assisted research programs, thereby

potentially impHeating title VI compHance. The
abiHty of title VI enforcement to address the lack

of minority participation in cHnical trials is an
avenue OCR has not explored. However, there

are significant concerns about the effects of

nonminority participation in medical research. It

appears that certain clinical research practices

are contributing to the racial (and gender) dis-

parities in health care. For example, the reHance

on the white male model in developing clinical

research findings continues to present signifi-

cant concerns about the application of such

findings to treatments for minorities and
women. Although OCR has not developed any
guidance designed specificaUy to address this

issue, HHS has sought to do so through guide-

Hnes issued by several of its operating divisions.

For example, in March 1994, HHS' medical re-

search arm, the National Institutes of Health

(NIH), issued guideHnes on the inclusion of

women and minorities as subjects in cHnical re-

search. It is clear that civil rights related con-
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cerns motivated NIH and other HHS operating

divisions engaging in clinical research to develop

guidelines requiring minority inclusion in re-

search trials.''^

Recommendation: Through pohcy guid-

ance, OCR should explore the extent to which

minority participation in cHnical research pro-

grams as funding recipients, participants, or

beneficiaries implicates title VI, Hill-Burton, or

other civil rights provisions requiring nondis-

crimination on the basis of race (or gender).

These guideUnes should reference the earher

NIH, CDC, and FDA guidehnes. They should

explain the need for these guidehnes and how
they relate to OCR's own gmdance on the issue.

Further, OCR should work with NIH, CDC, and

FDA to develop poUcies to improve methods for

identifying noncomphance in this area, such as

requiring the inclusion of minority researchers

on peer review panels, mandating annual agency

review of researchers' rosters of participants,

and tracking proposals of minority researchers.

Staff Privileges

Finding: Historically, hospitals have

screened out minority and poor patients through

three main strategies: denying access based

upon abihty to pay or method of payment; faihng

to provide cultural, Hnguistic, or other accom-

modations for the poor and minorities; and hm-
iting the number of physicians on staff who treat

primarily minorities. Discrimination against mi-

nority physicians has been one of the most suc-

cessful of the three approaches. Traditionally, it

was accompHshed through the denial of staff

privileges to physicians that traditionally serve

minority patients. Hospital staff privileges afford

a physician the right to admit patients and prac-

tice medicine in an institution. This practice con-

tinues today in the hospital setting, and has also

been transformed to apply in the managed care

system: MCOs attempt to Hmit the number of

minority patients they serve by excluding from

their networks physicians who primarily serve

minorities.

OCR has addressed staff privileges in three

unpubHshed pohcy guidance documents:

"Guidehnes for Comphance of Hospitals with

Title VI," "Gviidehnes for Comphance of Nursing

Homes with Title VI," and "Title VI of the Civil

Rights Act of 1964 Questions and Answers," aU
developed in November 1969. In addition, an
internal memorandum that included a brief dis-

cussion of staff privileges was issued in 1972.

The objective of these policy documents was
clearly to end discrimination against minority

apphcants to medical staffs. However, the

guidehnes were never published and are out-

dated. Having been developed in the late 1960s

and early 1970s, they obviously would have no

guidance relating to managed care organiza-

tions, which are now the dominant form of

health care financing and service dehvery. Fvir-

ther, they provide httle title VI background in-

formation and their discussions of prohibited

activities are not detailed. Moreover, they fail to

acknowledge the correlation between the ade-

quate representation of minority physicians on

staffs and networks and equal access to quahty

health care for minority patients—the hnk that

provides title VI statutory jurisdiction.

Surely, in 30 years OCR coiild have developed

further insight into how to identify and prevent

discrimination against minority physicians and

the patients they serve. The most glaring exam-

ple of OCR's failure to keep up with changes in

health care is its failure to pubhsh any guide-

hnes for managed care organizations, which now
provide health coverage for the majority of

Americans. '2

Recommendation: It is paramount that

OCR develop and pubhsh title VI guidehnes in

the Federal Register addressing discrimination

against physicians. OCR must engage in proac-

tive leadership to ehminate continued discrimi-

nation against minority physicians and the pa-

tients they serve. OCR must educate the pubhc,

recipients, and its own staff on how to recognize

and cease such conduct. In particular, OCR
should pubhsh separate guidehnes for hospitals,

managed care organizations, nursing homes, and

other potential discriminators. In general, each

set of guidehnes should contain a short introduc-

tory section that explains title VI in relation to

the health facihty or MCO. This background sec-

tion should describe the problem, articulate the

purpose of the guidehnes, and elucidate the hnk
between minority physicians and minority pa-

tients, and the importance of increasing the

number of minority physicians so as to improve

71 See chap. 3, pp. 105-07. 72 See chap. 3, pp. 107-11.
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access to quality health care among minorities.

It also should briefly explain the jurisdiction,

standards, criteria, evidentiary burdens, and
general enforcement procedures associated with

title VI, the Hill-Burton Act, and the nondis-

crimination provisions of block grant statutes.

In addition, OCR should include in these

gviideUnes a description of how the statistical

disparate effects analysis is conducted. This sec-

tion shovild explain that analysis is made by ex-

amining the service area out of which the com-

plaint originated. The statistically significant

disparity is measured in relation to the area in

which the defendant provides its services, offers

its benefits, or conducts its business. This section

should offer examples, such as the following: if a

complainant were to allege a discriminatory de-

nial of staff privileges by a hospital whose serv-

ice area covers a county, then disparate impact

against minorities presumably would be meas-

ured by comparing the facOity's inpatient census

against the proportion of racial or ethnic minor-

ity persons residing or using health care services

in the county.

Each set of new or improved guidehnes

should Ust prohibited activities, such as those

identified in the question and answer document.

In addition, certain practices should be added,

with a qualification that the practices only vio-

late title VI if they affect minority patients dis-

proportionately and fail the "health care neces-

sity" test. These include such requirements for

medical staff or network membership as: (1)

nonacceptance of medicaid patients, (2) board

certification, (3) membership in a local medical

association, (4) low resource consumption pat-

terns, and (5) location of outpatient office in a

predominately white area.

The new guidehnes also should outHne per-

mitted practices, or contexts in which some of

the above practices would be permissible. The
guidehnes shoidd emphasize that health facih-

ties and MCOs may take certain factors into

consideration, such as board certification, or re-

source consumption patterns, so long as they do

not create disparate effects. Fvirther, the guide-

lines should state that even if these considera-

tions do create disparate effects, it may still be

lawful to incorporate them into the selection

process, as long as they pass the "health care

necessity" test.

Finally, each of the minority physician non-

discrimination provisions of the gmdehnes
should include examples detaOing prohibited

practices; the information collected in an inves-

tigation; the legal standards, criteria, and evi-

dentiary burdens apphed in each case; poten-

tially less discriminatory alternatives; and pro-

cedures for seeking voluntary comphance. For

example, one hj^jothetical example shoiild in-

clude an MCO that rejected a physician based

upon high resource consumption patterns. The
guidehnes should explain how such a case would

be approached by OCR. This section should edu-

cate both recipients and investigators on con-

text-specific considerations of the investigation

and enforcement processes relating to physician

discrimination cases.

Organ Transplantation

Finding: An aspect of health care inequahty

that thus far seems to have eluded OCR's atten-

tion concerns organ donation and transplanta-

tion. A shortage of available cadaveric organs,

such as kidneys, hearts, fivers, and pancreases,

has made obtaining needed organs difficult for

aU patients, regardless of race. However, in

many cases, blacks suffer disproportionately

from the dearth of donor organs. A complex

combination of factors is responsible for the une-

qual access to kidney transplantation for blacks,

including a shortage of kidneys available for

transplant, a heightened need for kidneys on the

part of the black population, apphcant suitabUity

evaluation procedures that allow wide discretion

on the part of physicians, and a government-

funded allocation system that rehes heavily on
genetic "antigen matching."

The Federal Government has taken several

important steps to address the issue of equity in

organ transplantation. First, Congress author-

ized medicare funding for virtually all kidney

transplants. In 1984 Congress created a national

system for the equitable allocation of organs.

Two years later. Congress conditioned all medi-

care and medicaid reimbursement to hospitals

on comphance with Organ Procurement and
Transplantation Network (OPTN) pohcies, effec-

tively making such comphance mandatory.''^

Despite the seriousness of the problem and
congressional efforts to address it, as well as the

73 Sec chap. 3, pp. 111-15.
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clear potential for adverse impact and perhaps

intentional discrimination in the context of or-

gan transplantation activities, OCR has failed to

develop investigative or poUcy guidance or to take

any proactive steps to address the problem.'''*

Recommendation: OCR must review the

poHcies and procedures of the United Network
for Organ Sharing (UNOS) for potential dis-

criminatory effects, and conduct technical assis-

tance to prevent and resolve violations. OCR
should conduct hmited-scope compUance reviews

on UNOS, where data demonstrating the dispa-

rate effects of UNOS allocation poHcies already

exist. OCR should consult with outside medical

experts to determine whether the disparate ef-

fects are medically justified. In order to ehmi-

nate the adverse effects, OCR shovild provide

technical assistance to UNOS in the form of as-

sisting the organization in reevaluating the

point system for kidney allocation, as well as

procedures in place for the allocation of other

organs. OCR should invite medical experts, pol-

icy analysts, and advocacy groups to join in the

entire investigative process. The agency also

should develop a pohcy gmdance for UNOS, as

well as organ procurement organizations and
transplant centers, so that they are aware of the

nondiscrimination mandate in the acceptance of

apphcants for organ transplantation. Such guid-

ance should make clear that race should not be a

factor in suitability evaluations, other than to the

extent necessary to significantly further the impor-

tant goal of distributing organs safely and eqvdtably.

Medical School Admissions
Finding: The Supreme Court substantially

narrowed the ambit of government-based af-

firmative action programs in the Adarand Con-

structors, Inc. V. Pena case of 1996. Since that

decision, race-based affirmative action programs

have been subject to strict judicial scrutiny, a

level of scrutiny which usually results in invali-

dation. However, affirmative action policies

based on other factors such as socioeconomic

status, which may or may not use a classification

such as race as a "plus factor," and not as a pre-

sumptive beneficiary, are not necessarily im-

permissible.''^ Moreover, regardless of the per-

spectives presented in certain judicial interpre-

7" See chap. 3, pp. 112-15.

75 See 515 U.S. at 237.

tations of a particular time period and poUtical

bent, there is a moral imperative of a more per-

manent nature, an obhgation, to ensure equality

of opportunity in education for the economically

underprivileged, many of whom happen to be

racial/ethnic minorities. Medical and other pro-

fessional schools need to know the legal parame-
ters of programs intended to benefit disadvan-

taged groups, so that medical and professional

schools can develop sound pohcies.

OCR has also failed to provide poUcy guid-

ance on discrimination in medical school admis-

sions and study its effect on equal access to

quahty health care for minorities. A review of

Uteratiire and case law addressing efforts to in-

crease minorities among students admitted to

professional school suggests two broad themes.

The first is the need for OCR to estabhsh clear

guidehnes on affirmative action plans and to

address more fully through pohcy and enforce-

ment activities the issues of discrimination in

minority admissions to medical schools, and the

need to take remedial action to overcome it. The
second theme is the need for HHS/OCR to work
with DOEd/OCR to ensure that minority stu-

dents in elementary and secondary schools are

provided with the tools necessary for them to

compete successfully with their nonminority

peers at the college and professional school lev-

els. This collaboration will allow the agencies to

move in a new direction in their efforts to in-

crease the number of minority students who
pursue careers in medicine.''^

Recommendation: Of all programs assisted

by HHS funds, medical schools are certainly one

of the most crucial from a civil rights perspec-

tive. OCR must develop the kind of comprehen-

sive, detailed pohcy guidance that can provide

medical school administrators with the informa-

tion they need to ensure that they are compljdng

with nondiscrimination mandates and under-

taking proactive efforts to ensure equal access to

education in medicine for racial/ethnic minori-

ties and women.
OCR shoiild provide clear guidance for medi-

cal school recipients. OCR should develop an in-

troductory section based on the data presented

by numerous government reports, private com-

mentators and researchers, and statistics dem-

onstrating the important role of affirmative ac-

76 See chap. 3, pp. 115-27.
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tion and diversity programs at universities and
graduate and professional schools in expanding

equal access for all medical students and, vilti-

mately for health care service to minorities and
women. This discussion should set forth as much
data and commentary as possible on the need for

title VI comphance among medical schools to

illustrate clearly the racial/ethnic disparities

that continue in the medical professions, and the

negative effect these disparities reveal on access

to quaUty health care for minorities.

OCR must provide gviidance to medical

schools on how it evaluates whether a school has

been discriminating in its admissions programs.

OCR must develop this guidance to ensure that

medical schools are fully aware of their obUga-

tions under title VI, particularly the impUcations

of such factors as past discrimination. OCR's
gviidance should review the relevant case law

and its impUcations for title VI compUance and
ways in which medical schools can develop poU-

cies to comply with title VI and its regulations.

HHS/OCR should work with DOEd/OCR to

ensvu-e that minority students in elementary and
secondary schools are provided with the skills to

compete with their nonminority peers at the

college and professional school levels. The two
agencies should collaborate on guidelines for

medical school admissions and the use of af-

firmative action poUcies.

Finding: One potentially effective vehicle for

addressing the issue of discrimination and the

need for affirmative action programs in medical

school admissions is OCR's title VI regulatory

guidance. These regulatory provisions identify

affirmative action as a means of "administering

a program regarding which the recipient has

previously discriminated" and "overcoming the

effects of conditions which resulted in Hmited
participation.'"''' However, OCR has issued no

pohcy guidance providing svifficient clarity on
the meaning of these terms. Moreover, OCR has

not provided any guidance on the standards it

will use to evaluate medical schools' admissions

poUcies, both those that have affirmative action-

based poHcies and those that do not have such

poHcies. OCR is not fulfilling its responsibilities

to clarify the requirements of the provisions in

the title VI statute and its regxilations, despite

its duty, as one commentator has said, "to give

examples of prohibited practices in the context of

particular programs, to outline required and
suggested remedial action . . .

.'"'^

OCR also has not addressed in pohcy gmd-
ance standards for evaluating the constitution-

ahty of affirmative action programs created by a

recent court case, Texas v. Hopwood, in which a

three-judge panel of the U.S. Covirt of Appeals

for the Fifth Circuit found a professional school's

admissions poHcies impermissible vmder the

equal protection clause. '^ In the Hopwood case,

brought by individuals claiming race discrimina-

tion resulting from an affirmative action pohcy,

the fifth circuit significantly narrowed the ambit
of the term "past discrimination" in a fashion

that one commentator has referred to as strain-

ing "the bounds of reason and prevailing prece-

dent."80 Under Hopwood, the only remedial ra-

cial classifications that could be justified wovild

be those employed to redress present harm re-

stating from past discriminatory practices by the

law school itself, rather than other "units"

within the Texas pubHc school system.^^

Recommendation: OCR's pohcy guidance

on discrimination in medical school programs
and remedial plans to help eradicate discrimina-

tion should clarify the meaning of the term
"affirmative action" as it relates to HHS-funded
medical school programs. OCR also must clarify

the requirements of the "affirmative action" pro-

visions in its regulations. OCR should use these

standards to evaluate medical schools' admis-

sions pohcies, both those that have affirmative

action based-poHcies and those that do not. In

particular, OCR should define clearly, within the

parameters set by case precedent, the term

"affirmative action" itself, as well as "past dis-

crimination," "Limiting participation," and
"diversity." It should note that the terms

"affirmative action" and "quota system" are in no

way synonymous; nor is there any requirement in

OCR's title VI regulations for recipients to rely on

quota systems in developing affirmative action

poUcies. This guidance should include illustrative

examples of the most effective ways to develop

diversity and affirmative action programs.

" See chap 3, pp. 124-25.

™ See chap. 3, p. 125.

™ 78 F.3d 932 (5th Cir. 1996).

80 See chap. 3, pp. 122-24.

81 See chap. 3, pp. 122-24.
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OCR must provide guidance to medical

schools on how it evaluates whether a school has

been discriminating and how it determines

whether an affirmative action plan meets consti-

tutional standards. Essentially, OCR should in-

clude guidance identifying criteria for deter-

mining whether a program is permissible. OCR
should provide examples of cases where the

covirts have found particular institutions to have

engaged in prior discrimination, so that all

medical schools will better understand the ex-

tent of their obhgations under the title VI regu-

lations. Therefore, OCR must address the nar-

row ambit carved out by the courts for develop-

ing and implementing affirmative action and
diversity programs. OCR's guidance should ad-

dress cases that may help to shape the standards

OCR will apply in evaluating title VI comphance
in the medical school admissions context. For

example, OCR should address standards created

by the Texas v. Hopwood case for evaluating the

constitutionahty of affirmative action programs.

In addition, OCR should address another fac-

tor relating to recent judicial interpretations of

affirmative action programs: the constitutional-

ity of the second of OCR's two affirmative action

provisions in its title VI regulations in the con-

text of State-run institutions; and the reach of

the regulations for private medical schools re-

ceiving Federal funding. For example, it appears

that almost any affirmative action plan under-

taken by a school without sufficient evidence of a

past history of discrimination by that school

would be invahdated under the Constitution.

Therefore, the constitutionahty of the second of

OCR's two affirmative action provisions in its

title VI regulations probably would be called into

question if subjected to a judicial interpretation.

In developing this poUcy guidance on medical

school admissions, OCR would not be the first

Federal civil rights enforcement agency to issue

guidance on affirmative action programs. For

example, in 1994 the Department of Education

(DOEd) issued pohcy guidance, pubhshed in the

Federal Register, addressing the appUcabihty of

the title VI statute's and regulations' nondis-

crimination requirements related to student fi-

nancial aid that is awarded, at least in part, on

the basis of race or national origin.82 Although

this guidance will probably need revisions as a

result of recent case law, it provides an excellent

example of the kinds of issues HHS/OCR should
address, in consultation with DOEd's Office for

CivH Rights (DOEd/OCR). At a minimum,
HHS/OCR should refer to the DOEd's OCR
guidelines on affirmative action in preparation

of its own title VI affirmative action and diver-

sity guidehnes.

Finding: Recognizing the vital role minority

physicians play in the deUvery of health services

to economically disadvantaged and minority

popvdations, several medical schools are trjdng

to increase the enrollment of minority medical

students. Many of the institutional initiatives

are innovative and effective, and at the same
time are relatively simple in design and imple-

mentation, which makes them excellent models
to be rephcated by other programs.

One example of a model program is the Uni-

versity of Michigan, which recently brought to-

gether a team of leading scholars to study the

need for racial, ethnic, and cultviral diversity in

higher education. According to the University,

its empirical analysis showing the benefits of

diversity indicates that "patterns of racial segre-

gation and separation historically rooted in our

national life can be broken down by diversity

experiences in higher education." The univer-

sity's findings suggest that higher education

programs seeking such diversity may be break-

ing down barriers to integration, nondiscrimina-

tion, and equahty of opportunity in aU facets of

life experience, including access to quahty health

care.*3

Reconunendation: The Commission com-

mends the many examples of creative and inno-

vative efforts to ensure diversity by institutions

of higher education. OCR must ensure that

medical school recipients are fully aware that

the title VI regulations include provisions on
affirmative action. Moreover, in collaboration

with the U.S. Department of Education Office

for Civil Rights, HHS/OCR must ensure that top

administrative and other decisionmaking per-

sonnel at these schools fully understand OCR's
objectives in encouraging proactive efforts to in-

clude minorities and women among their stu-

dent populations. OCR therefore must include in

its guidance to medical schools a discussion on:

(1) the kinds of affirmative action programs that

82 59 Fed. Reg. 8,756 (1994). 83 See chap. 3, pp. 118-19.
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are permissible; (2) the acceptable rationale for

conducting affirmative action based admissions

programs; (3) the scope for evaluating the effects

of past discrimination; and (4) the evidence re-

quired to show past discrimination, e.g., dispari-

ties in numbers of racial/ethnic minorities repre-

sented in the student population. In particular,

OCR should address more current ideas for im-

plementing affirmative action programs, such as

recruiting economically disadvantaged students,

with race-based presumptions in identifying dis-

advantaged individuals.

Hill-Burton Act: Overall Lack of Policy

Development
Finding: HHS has provided regulations for

the Hill-Burton Act pursuant to a provision in

the statute. The act's nondiscrimination provi-

sion, known as the commvmity service assurance

provision, is contained in these regulations. The
provision states that all recipients of Federal

funds luider the Hill-Burton program must pro-

vide service "without discrimination on the

ground of race, color, national origin, creed, or

any other ground unrelated to an individual's

need for the service or the availabihty of the

needed service in the faciUty."^^ This is one of

two provisions in the Hill-Burton regulations

with a nondiscrimination requirement. The sec-

ond provision requires nondiscrimination

against beneficiaries of government third-party

payers. OCR has not issued any poHcy guidance

on Hill-Burton related enforcement issues in

many years. For example, one commentator con-

tends that the provision requiring nondiscrimi-

nation against beneficiaries of government third-

party payers "has never really been used. There
is no poHcy guidehne, so it's never been enforced.

OCR has no famiharity or expertise with it."85

Despite the lack of recent poUcy gviidance, to its

credit, OCR did issue a poHcy guidance in 1981.

More recently, OCR developed a draft chapter

discussing Hill-Bvirton enforcement in its draft

substantive compUance manual. However, this

document will remain in draft form for perhaps

as long as 2 years.^^

Recommendation: OCR should immedi-

ately develop an appendix to its Hill-Burton

84 See chap. 3, pp. 127-28.

85 See chap. 3, p. 128.

86 See chap. 3, p. 128.

regulations providing interpretive guidance on
the nondiscrimination provisions. This gviidance

should provide more detailed analyses and ex-

amples than are ciarrently provided and should

update, where apphcable, the poHcy gviidance

issued in 1981. In particular, a discussion ad-

dressing the term "any other ground unrelated"

would be useful since it appears to go beyond the

scope of title VI. In addition, OCR should de-

velop updated gviidance on the provision re-

quiring nondiscrimination against beneficiaries

of government third-party payers. OCR also

should issue the Hill-Burton chapter of its sub-

stantive compUance manual as soon as it is com-
plete, rather than waiting for the entire manual
to be finished before releasing any section of it.

Hill-Burton: Antidumping
Finding: OCR has made two efforts to pro-

vide guidance to investigators on patient-

dumping cases. OCR issued a detailed instruc-

tion packet to its regional staff in 1988, and has
developed a chapter on the subject for its draft

substantive compUance manual. The packet pro-

vided a wealth of materials to assist investiga-

tors in processing dumping complaints and com-
pUance reviews. The packet provided a frame-

work for processing and investigating dumping
cases from receipt of the complaint to case clo-

sure. It elucidated the jurisdictional issues used
to determine whether OCR may investigate

complaints, and outUned the elements affecting

the referral of cases to the Health Care Financ-

ing Administration (HCFA) and the HHS Office

of Inspector General (OIG). The Model Investi-

gative Plan recommends the specific information

to be gathered by investigators, along with po-

tential sources, and describes how such informa-

tion shovdd be appUed. The comprehensiveness

of the dumping instructions illustrates the high

quaUty that OCR can produce for high-profile

issues. If other poUcy could be promulgated with

the same depth of thought and attention to de-

tail, OCR regional staff would have sound guid-

ance in aU areas of investigation.

In comparing the 1988 gviidance with the

draft subchapter, OCR's 1988 instructions to in-

vestigators appeared effective as gviidance on the

antidumping issue. The data gathering sugges-

tions provided thorough explanation of the data

to be coUected, and how they should be used. By
contrast, OCR's more recent draft subchapter on
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this issue in its draft substantive compliance

manual lacks such specificity. It fails to provide

information on the coordination of these cases

among OCR, HCFA, and OIG, which share ju-

risdiction in many dxmiping cases. Neither does

the chapter detail the tjrpes of evidence neces-

sary to analyze such cases, the sources of evi-

dence, nor how such analysis should proceed.^^

Recommendation: OCR should revise its

draft subchapter on patient dumping to include

elements that are contained in the dumping in-

struction packet of 1988. The subchapter should

include a section on case processing that de-

scribes how dumping case investigations should

be coordinated among OCR, HCFA, and OIG. It

shoxild also provide more instruction on specific

types and soxurces of evidence to be used by in-

vestigators, as well as how to analyze the docu-

ments or evidence. Examples should accompany
this discussion. Further, the remainder of the

Hill-Burton chapter of the draft substantive compli-

ance manual should also be expanded to include

more guidance on data collection and analysis.

Finding: Overall, the antidumping subchap-

ter confronts the major points of concern for its

topic. It describes the prohibitions of the anti-

dumping section of the HiU-Bvirton regulations,

attempting to anticipate and clarify potential

areas of confusion. Further, it describes the basic

process of emergency intake and treatment at

most facihties. Finally, it suggests hnes of ques-

tioning and possible data sovirces. However, in

addition to its failure to provide guidance on the

coordination of dumping cases, and the absence

of comprehensive factfinding suggestions, the

subchapter is lacking in background information

and definitions.

First, the subchapter falls short of describing

in detail the context in which dumping occvirs,

and the factors that can lead to dumping. Inves-

tigators need to understand how health profes-

sionals remain disengaged from emergency pa-

tients, and how this may affect their judgment in

determining what treatment is necessary. An-

other important element lacking in the draft

subchapter is a precise definition for the term

"emergency." The generahzed definition in the

draft leaves too much to the discretion of triage

nvtrses. It allows them too much leeway in de-

ciding whether a patient's symptoms are require

immediate attention, creating increased poten-

tial for discrimination based upon either race or

inabihty to pay.^^

Recommendation: In revising the draft

subchapter, OCR should develop a background
element illustrating the context in which emer-
gency services occur, and the factors that can
lead to patient d\imping. OCR shovJd provide

examples of these factors, such as psychosocial

elements that impinge upon a triage nurse's

abihty to objectively rank patients in the emer-

gency queue, including race or social class. OCR
should also address the definition of an emer-

gency. OCR should expand on the basic defini-

tion it already has provided by analyzing issues

that can comphcate the determination of what
constitutes an emergency, such as the use by
some health care facihties, particularly managed
care organizations, of different definitions of

emergency than what is required by Hill-Burton

regulations. In addition, while it would be diffi-

cult to develop a lengthy catalogue of symptoms
that would constitute an emergency, there may
stni be approaches for implementing more defi-

nite standards. If an emergency medical manual
were selected as the standard, this wovild supply

more specific benchmarks for investigators to

use in their work. Expert physicians from other

HHS agencies could assist in interpreting the

emergency medical manual for the investigators.

Title IX: Overall Lack of Policy Development
Finding: HHS/OCR shares enforcement re-

sponsibihties for title IX with the Department of

Education OCR. The two agencies do not have a

memorandum of understanding (MOU) relating

to the coordination of title IX enforcement. Such
an MOU could provide significant benefit to the

title IX enforcement efforts of both agencies. An
effective MOU would eliminate duphcation of

enforcement efforts in complaints and compH-

ance reviews.^^

Recommendation: HHS and DOEd should

enter into an MOU to ensure more effective title

IX enforcement efforts by both agencies. This

MOU should clarify the roles of each agency in

enforcing title IX. It should delineate clearly the

enforcement activities that each wlU conduct

with respect to title IX.

87 See chap. 3, pp. 128-33.

88 See chap. 3, pp. 128-33.

89 See chap. 3, pp. 133-34.
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Finding: OCR's efforts in title IX enforce-

ment in the health care context have been apa-

thetic. Although HHS has enforcement responsi-

bilities for the statute, it has not developed pol-

icy guidance, performed comphance reviews, or

conducted technical assistance, outreach, or edu-

cation regarding title IX. OCR staff assert that

there are very few title IX complaints filed with

HHS. However, part of the reason for this ab-

sence of complaints could be that OCR has not

been proactive in identifying instances of title IX
discrimination. For example, the underrepresen-

tation of women in medical research projects,

both as subjects and as researchers, recently has

received a great deal of attention from scholarly

commentators, the news media, Congress, and
HHS itself. Practices that have the effect of ex-

cluding women from federally funded medical

research in higher educational institutions po-

tentially violate title IX. Another issue relates to

the difficulties women confront in pursuing

medical study and practice, such as stereotjrpes

that steer women to fields traditionally associ-

ated with women, such as nursing, pediatrics,

and other primary care areas.

The need for some form of poUcy and/or in-

vestigative guidance on title IX is underscored

by the Commission's finding that some senior

regional investigative staff were unaware that

OCR had developed regulations under title IX

and were generally unfamihar with OCR's en-

forcement responsibihties under title IX. In in-

terviews with Commission staff, these regional

staff members stated repeatedly and emphati-

cally that they were not aware of regvdatory

guidance by OCR on title IX. This lack of aware-

ness about such a fundamental component of

OCR's work is a strong indicator of the need for

poUcy and investigative guidance addressing

OCR's responsibihties under title IX.^o

Recommendation: In collaboration with

DOEd/OCR, HHS/OCR should develop at least

one pohcy guidance on title IX in the context of

health care. This guidance shovdd be an effective

mechanism for training OCR staff and educating

funding recipients about what might constitute a

violation of title IX and how compliance can be

effected in specific circumstances. OCR should

develop this guidance in the form of a pohcy

memorandum to regional directors. This pohcy

guidance should describe the legislative history

of the statute, its regulations, and any relevant

legal cases or administrative proceedings. This

guidance also should contain hypothetical exam-
ples of title IX comphance issues in the health

care/medical context, perhaps addressing title IX
violations present in medical school admissions

and research programs. In addition, OCR should

focus more of its resources on ensuring comphance

with title IX through outreach, education, and tech-

nical assistance efforts, and comphance reviews.

Nondiscrimination in Blocic Grant Statutes

Finding: As with title VI, HiU-Birrton, and
title IX, OCR has been loath to exert any signifi-

cant effort in developing regulations or pohcy

guidance relating to the nondiscrimination pro-

visions in block grants. OCR has not pubhshed
regulations or pohcy guidance regarding those

provisions. The only example of gviidance the

Commission has found is an internal guidance

document prepared by OCR's Region X, called

"Pohcy on Investigative Complaints Based on
Sex and Rehgion." However, this document is

inadequate as pohcy guidance. It provides very

httle information, no contextual discussion to

clarify the coverage of the nondiscrimination provi-

sions, and no illustrative examples of cases that have

or might arise based on these provisions.

The document provides two statements as

guidance for investigative staff. The first informs

investigative staff that a complainant "must ar-

ticulate a clear violation of the statute ."^^ The
second statement in the Region X guidance notes

that "[t]he office wiU investigate only those enti-

ties (program or activity) that receive federal

funding from block grants which prohibit dis-

crimination based on sex or rehgion."^^ Neither

statement is clarified further. The guidance also

states that as a first step in reviewing com-

plaints, the investigators shoidd determine

whether the office has title IX jxirisdiction in ad-

dition to block grant jurisdiction.^^ This is a key

issue and shovdd be far more developed than it is

in this document.

Recommendation: OCR headquarters

should develop a comprehensive pohcy gviidance

docvmient on sex and religion designed for the

90 See chap. 3, pp. 133-37.

91 See chap. 3, pp. 137-38.

92 See chap. 3, pp. 137-38.

93 See chap. 3, pp. 137-38.
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benefit of both HHS funding recipients and OCR
investigative staff. This poUcy guidance should

provide instruction on what constitutes a viola-

tion of the various block grant statutes and the

criteria to apply in assessing the presence of a

violation. This pohcy guidance should provide a

contextual discussion clarifying the coverage of

the nondiscrimination provisions, and containing

illustrative examples of cases, actual or hjrpo-

thetical, that illustrate the kinds of compUance
issues that can arise.

The guidance also should identify the appro-

priate standards to apply in determining

whether there has been a violation based on sex

or reUgion. In particular, this discussion should

address from a compHance perspective the defi-

nition of the term "program or activity," and
should discuss the different block grants pro-

grams and their recipients. Also, this guidance

should contain a fully developed discussion on

the interaction between title IX, which also pro-

vides for nondiscrimination on the basis of sex,

and the block grant provision statutes providing

the same.

Chapter 4. Ensuring Civil Rights
Compliance: OCR's Enforcement Efforts

Summary
The Office of Civil Rights' (OCR) enforcement

activities reflect the same halfhearted approach

that affects its poUcy development efforts. The
office collects data sporadically and without sci-

entific rigor; its investigations rarely uncover

evidence of violations; and it has neglected to

collaborate with State agencies to devise and

oversee State recipients' methods of administra-

tion. Another key indicator of the ineffectual and
lethargic natiwe of OCR's compHance and en-

forcement operations is the lack of expertise the

agency exhibits in conducting enforcement pro-

cedures such as preaward and postaward com-

pHance reviews and complaint investigations.

The Department of Justice (DOJ) regulations

require Federal agencies to coUect and maintain

data that is sufficient to determine whether re-

cipients of Federal funds are in compHance with

civil rights provisions. However, Health and

Human Services (HHS) has not implemented a

satisfactory data collection system. For example,

the trienniaUy distributed HiU-Burton commu-
nity service assurance reports collect racial in-

formation only for HiU-Burton hospital inpa-

tients and emergency room patients. Data are

not collected concerning patients' doctor visits,

which are vital to determining whether patients

receive the same quahty of medical treatment,

regardless of race, ethnicity, or gender.

A final sovirce of frustration concerning the

office's efforts at data collection is its isolation

from other HHS data collection efforts. For in-

stance, OCR has failed to ensure appropriate

data collection on race/ethnicity in the medi-

care/medicaid program administered by the

Health Care Financing Administration (HCFA).

This reflects a failure on the part of HCFA and
OCR to recognize that medicare and medicaid

present a significant number of potential civil

rights impHcations. However, HCFA has not

been subject to any kind of scrutiny by OCR with

regard to collecting such data. To date, HHS and
OCR have failed to implement a more thorough

data collection system that would incorporate collec-

tion of race data in aU health care programs.

The Commission also is concerned with

OCR's neglect of racial discrimination issues un-

der title VI, despite a wealth of research showing

the disparities in health status and access to

quaHty care and treatment between whites and
racial/ethnic minorities. For example, the Com-
mission's review of OCR's letters of finding and
other case closure docimients, as weU as regional

monthly significant activities reports, indicates

that, since 1997, OCR has uncovered few viola-

tions on the basis of race in the health care con-

text. Overwhelmingly, OCR has found the re-

cipients to be in compHance in complaints in

which the aUegation(s) of discrimination against

the recipient are based on race. OCR's enforce-

ment process subscribes to a "piecemeal" case

management philosophy that minimizes the se-

riousness of infractions and eschews systemic

compHance issues. The agency's emphasis on

preaward desk audits of medicaid recipients mo-

nopoHzes a substantial proportion of OCR re-

sources, effectively crowding out indepth com-

plaint investigations and compHance reviews.

Moreover, the superficial character of these desk

audits prevents staff from uncovering a signifi-

cant number of systemic violations.

Further, when complaint investigations or

compHance reviews do occur, OCR staff may not

possess the knowledge and experience to conduct

them successfuUy. When OCR does discover a

potential violation during a complaint investiga-
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tion or compliance review, its primary objective

appears to be to negotiate settlement between
the recipient and complainant, rather than con-

tinviing the investigation to determine the extent

to which the recipient's conduct has affected

other beneficiaries. The Commission commends
OCR for its attempts to settle appropriate cases.

However, without actually conducting investiga-

tive procedures, developing findings, writing in-

vestigative reports, or performing monitoring

activities, OCR investigative staff have Httle op-

portunity to learn, use, or improve their investi-

gative skills. Unless OCR takes affirmative steps

to ensure that staff maintain these skills, a

devolution of standards for investigative work
will resvdt. In addition, a review of OCR's case

closvire letters and other documents indicates a

lack of rigor in both investigative procedures and
legal analysis. Moreover, the apparently often

ineffectual natixre of OCR's investigative staff

training is evident in the subpar quahty of in-

vestigative techniques and methodology as de-

scribed in letters of finding and observed in in-

terviews with regional staff. For example, the

letters of finding indicate Httle imderstanding of

fimdamental approaches to identifying and pre-

venting discrimination in the health care context.

The complaint fihng process itself is not con-

ducive to the identification of possible violations

due to the logistically unreahstic nature of some
of the procedural requirements for complainants.

For example, OCR imposes a 15-day Hmit on the

complainant to provide aU details pertaining to

the allegations in the complaint, including

remedies sought and information sufficient for

OCR to understand the basis of the complain-

ant's charge of discrimination. If a complainant

fails to provide the necessary information within

the allotted time, OCR will close the complaint.

This 15-day reqviirement seems an onerous bur-

den to place on the potential complainant, both

with respect to the brevity of time allotted and
the sanction for not complying fully in that time.

Further, the language describing the required

complaint information is somewhat technical

and may not be understood by a person inexpe-

rienced with these procedures.

Comphance reviews, which are the most ef-

fective tools for identifying large-scale systemic

discrimination, are underutiUzed. OCR's Case

Resolution Manual (CRM) neither articulates

adequately the importance of comphance re-

views, nor appropriately distinguishes them
from comphant investigations. For example, al-

though the CRM states that the piorpose of a

comphance review is to ensure systemic comph-
ance, it fails to define "systemic comphance" or

describe how compliance reviews can achieve

conformity. Fvirther, the CRM, which is the pri-

mary source of investigative guidance, avoids

any discussion of investigative procedures or

case resolution methods particiilar to comphance
reviews. Surely, a violation at the systemic level

shovdd be resolved differently from an infraction

that affects only a single complainant. The fail-

ure of the CRM to accord the proper degree of

attention to comphance reviews demonstrates

the low regard in which they are held. The small

number of comprehensive full-scope comphance
reviews performed by each regional office also

suggests this perception. Generally, each re-

gional office conducts fewer than five full-scope

comphance reviews per year. One regional office

failed to hst a single full-scope comphance re-

view in its annual operating plan for 1998.

Similarly, OCR has neglected to effectively

incorporate issues related to State recipients of

HHS block grant funds and their subrecipients

in its civil rights comphance activities. Because
milhons of dollars from HHS program funds are

disseminated to local agencies and organizations

through the States, there is the potential for fed-

erally subsidized discrimination at the local

level. Department of Justice coordinating regu-

lations instruct State recipients of Federal funds

to develop methods of administration to ensure

that continviing State programs remain free of

discrimination. However, this requirement does

not dissolve the responsibifity of OCR to ensure

that State recipients and subrecipients operate

their programs in a nondiscriminatory manner.

OCR's attention to States' methods of ad-

ministration (MOA) has been uneven, with some
regional offices providing information on and
reviewing MOA while other regions have failed

to provide assistance to States with their MOA.
Further, HHS has not implemented an effective

monitoring system to ensure that States or their

subrecipients are complying with civil rights

laws. OCR does not review States' comphance
pohcies, programs, and activities on a regular

basis, and it does not require States to report on

their own compliance activities or those of their

subrecipients. In addition, OCR regional staff do
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not systematically collect data with which to as-

certain civil rights compHance.

Another element of civil rights enforcement

and oversight involves technical assistance, out-

reach, and education. HHS/OCR headquarters

and regional offices are responsible for providing

civil rights technical assistance, and outreach

and education activities, including civil rights

training, dissemination of civil rights informa-

tion, and gmdance and assistance on appUcable

civil rights laws and initiatives. These activities

and programs are to be offered to other HHS
staff, recipients and recipient groups. State and

local officials, beneficiary organizations and in-

stitutions, and other advocacy groups.

Although OCR headquarters recognizes the

importance of these activities in their operations,

there has been httle effort made to implement

departmentwide programs, nor have there been

efforts to provide guidance to regional offices on

conducting these activities. When these pro-

grams are initiated, OCR, for the most part, uses

outdated documents for the statutes, including

title VI. In addition, OCR underutilizes technol-

ogy as a resource, provides these activities on an
ad hoc basis, addresses a Hmited number of is-

sues, and implements these activities without

formal standards or guidehnes. OCR attributes

the minimal amount of technical assistance,

education, and outreach to the Hmited amount of

resovirces allocated for such activities. However,

these budget constraints appear to have affected

title VI and Hill-Burton more than other stat-

utes and initiatives. Within the past 4 years,

OCR has been able to provide updated and de-

tailed information on section 504, as weU as offer

written guidance on LEP, welfare reform, and
other departmental initiatives.

Within the regional offices, technical assis-

tance, education, and outreach vary. Resources

dictate where and how often these activities take

place (often in the central city of a region), who
receives the assistance and education, and who
is responsible for conducting these activities

(ranging from the regional manager in one office

to the entire staff in another). In some cases,

OCR regional staff participate in operating divi-

sions' and other organizations' conferences and

activities to get the civil rights message out. In

addition to the fact that these activities are not

performed evenly across regions, regional staff are

not provided adequate, updated training so that they

can provide relevant guidance to the pubHc.

Data Analysis

Finding: HHS' title VI regulation directs

recipients of HHS funds to keep records and
submit accurate compUance reports when re-

quested. The regulation provides only one exam-
ple of the tjrpe of statistical information that re-

cipients should make available when requested

by HHS—^the racial/ethnic composition of pro-

gram participants/beneficiaries. In addition, the

regulation does not specify any particular time-

frame in which the recipient must submit the

information to HHS once requested. The regiila-

tion does not impose a standard, since it

authorizes HHS to request and receive from re-

cipients the particvdar types of information

which the Department arbitrarily deems neces-

sary. Thus, HHS is entitled to require different

tjT^es of racial/ethnic data, depending on the

type of review, investigation, or other individual

circumstance. This regulation, similar to other

HHS regiilations implementing title VI, is broad

and does not include substantive guidehnes for

HHS to follow when deciding what data to collect,

maintain, and analyze and under what circumstances.

In a recent Federal covirt case, Madison
Hughes V. Shalala,^* health care advocacy

groups argued that HHS regulations require the

agency to collect patient- and provider-specific

data from recipients as part of its title VI en-

forcement efforts. At issue was the Health Care

Financing Administration (HCFA) billing form,

HCFA-1450, which is used to collect information

on each transaction between a medicare or

medicaid patient and a health care provider. The
HCFA form 1450 (or form A 837) collects infor-

mation about medicare and medicaid patients,

such as patient name, address, birthdate, gen-

der, dates of service, diagnosis codes, treatment

authorization codes, specific services provided

and respective dates, total charges and noncov-

ered charges, and physicians' signatures. The

plaintiffs in the case argued that the form should

be altered to collect data on the race and ethnic-

ity of patients.

The plaintiffs in Madison Hughes, as well as

many health care interest groups, beheved that

the inclusion of a race data element to the form

94 80 F.3d 1121 (6th Cir. 1996).
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woTild greatly improve efforts to detect instances

of race discrimination against patients. How-
ever, the plaintiffs' case failed, and HCFA was
not required to modify its form. Neither were

advocates able to persuade HCFA to do so volun-

tarily, although it remains undisputed that

HCFA possesses the authority to do so, should it

choose. This biureaucratic decision nullified what
was potentially one of the most effective solu-

tions to the problem of documenting discrimina-

tion by health care providers. Moreover, adding

this information would not be overly expensive

for HCFA, or overly biirdensome for the insurers

that complete the forms.^^

Finally, OCR regions do not maintain data on

the names or the total number ofHHS recipients

within the region. For example, according to

OCR regional staff, OCR's current database does

not retain any information on a consistent basis

for HHS recipients, except for medicare provid-

ers who receive reimbursement funds from

HCFA.96
Recommendation: OCR should commence

routine collection of the demographic data nec-

essary for determining and evaluating ra-

cial/ethnic minority communities' access to fed-

erally financed health care, and the health care

services they receive. In particular, OCR, the

Secretary, and the Surgeon General should exert

pressxire on HCFA leadership to add data identi-

fying race/ethnicity of patients to HCFA-1450
and A 837. Fiurther, HHS should adapt existing

databases to include a race "field." The data col-

lected should include enrollment, utiHzation,

outcome, health care provider certification, and
consumer satisfaction among these communities.

OCR also shotdd institute a comprehensive in-

formation collection system aimed at ensviring

that funding recipients, such as medicare pro-

viders or Hill-Burton program recipients, are

fvdfiUing their title VI comphance obUgations.

Information should be collected that assists OCR
in ascertaining deficiencies, such as the dis-

criminatory practices, in funding recipients' ad-

ministration of aU HHS' programs.

HHS/OCR should partner with HHS' Office of

the Assistant Secretary for Planning and
Evaluation to develop formal guidehnes, pub-

Ushed in the Federal Register, specifying the

95 See chap. 4, pp. 141-45.

96 See chap. 4, pp. 152-53.

data elements that are necessary for determin-

ing apphcants' and recipients' compliance with

title VI. The data elements identified in the

regulations shoxdd include: (1) the manner in

which services are provided by the program; (2)

the race, color, and national origin of the popvda-

tion eUgible to be served; (3) data on covered

employment, including the use of bihngual em-
ployees to work with beneficiaries who do not

speak EngHsh; (4) the location of existing or pro-

posed facihties and information on whether the

location will have the effect of denying access to

any person on the basis of prohibited discrimina-

tion; (5) the race, color, and national origin of the

members of any planning or advisory body that

is an integral part of the program; and (6) re-

quirements and procedures designed to guard
against unnecessary adverse impact on persons

on the basis of race, color, or national origin

when relocation is involved.

The giiidehnes shovdd recommend that

HHS/OCR compare the racial and ethnic compo-
sition of actual and potential program partici-

pants, to determine if any particular ra-

cial/ethnic group is admitted to a facihty or

treated or served in a health care program in a

different manner, such that further investiga-

tion is needed. The guidelines should also specify

that apphcants and recipients must submit to

HHS the specified necessary information within

30 days after receiving the request for informa-

tion or within the particular number of days in-

dicated on HHS' written request for information,

or within a number of days negotiated verbally

between HHS and appHcants/recipients.

CSA Report

Finding: The Community Service Assurance

(CSA) reporting system currently is OCR's only

method for routinely collecting data. However,

the CSA only includes recipients of funds for

medical facihty construction under the Hill-

Biirton Act. In 1996 OCR also conducted a survey of

non-Hill-Bvirton hospitals, but these facUities are not

routinely required to provide data to OCR.
The CSA reports currently identify the

race/ethnicity of beneficiaries in only two gen-

eral areas: inpatient admissions and emergency

services. Consequently, facihties that provide

only outpatient or chnical services, such as a

pubHc health chnic or certain rehabihtation cen-

ters, wovdd not be reporting any racial/ethnic
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data on beneficiaries served or program partici-

pants. Overall, the CSA report does not ask any
facility to report on the racial/ethnic or gender

composition of recipients of specific health care

services and procedures. Therefore, the form

cannot reveal whether members of different ra-

cial and ethnic groups or women are treated dis-

parately, and are thereby receiving the various

inpatient, outpatient, cUnical, and community
services and procediores offered by a health care

facihty on a disproportionate basis. ^^

Fiirther, data on the CSA form are collected

only once every 3 years. Because facihties self-

identify their service areas, statistical analyses

based on the data collected may be inaccurate.

Thus, OCR staff use the data collected only as a

targeting instrument, and must also use other

information to identify facihties for compUance
reviews. 98

Recommendation: The CSA form should

ask each Hill-Burton facihty, not solely those

that provide emergency and/or inpatient serv-

ices, to report on the racial/ethnic and gender

composition of recipients of its specific inpatient,

outpatient, chnical, and community services, as

well as services received. In addition, each Hill-

Burton facihty should report the racial/ethnic or

gender composition of the geographic area sur-

rovinding the health care facihty.

However, given that the CSA form is submit-

ted only once every 3 years and only by Hill-

Burton facihties, OCR should consider adopting

a different strategy for collecting data for the

purposes of identifying potential violations of

title VI, the Hill-Burton Act, title IX, and other

civil rights statutes. To be more inclusive, HHS
should require that its funding recipients submit

this data to OCR on an annual basis. Alterna-

tively, OCR shovild administer a survey to a rep-

resentative sample of all health care facihties

receiving HHS funds to determine comphance
with aU civil rights statutes. Further, the siirvey

should identify problem areas within the indus-

try to which OCR should pay more attention in

providing technical assistance and outreach.

A Unified System of Data Collection

Finding: There is a vast array of health in-

formation being collected by health care provid-

^"^ See chap. 4, pp. 146—50.

98 See chap. 4, pp. 146-50.

ers, private organizations, and governments at

all levels, but there is currently no organization

that coordinates the information, nor is there a

national health care database. Most State agen-

cies and health care providers collect data on
patients and services provided. Such data are

collected primarily for the pvirpose of assessing

health status and conducting research on at-risk

populations. In addition, health care organiza-

tions, such as health maintenance organizations,

maintain administrative and bUhng information

on patients and services provided. Further, sev-

eral HHS nationwide svirveys collect health care

related information. However, because of the

lack of coordination among them, the data col-

lected by these agencies and organizations is

both duphcative and inadequate for determining

whether the Nation's health care system pro-

vides equal access to quahty health care.^^

Recommendation: To ensvire that all health

care related information is collected in a consis-

tent manner that protects privacy and confiden-

tiahty, a centrahzed system for health data col-

lection must be implemented. The Commission
concurs with the 1993 recommendation by the

Institute of Medicine's Committee on Monitoring

Access to Personal Health Care Services, that

one organization should be responsible for the

central collection, analysis, improvement, and
dissemination of information on access to health

care. This organization would monitor both ac-

cess to and quahty of health care for aU Ameri-

cans. In addition to monitoring, the Commission
recommends that this agency assume other du-

ties related to civil rights in health care. The
Commission recommends further that the

agency be quasi-governmental, to minimize the

risk of pohticization.

The agency shovdd cooperate with health care

advocacy groups, community groups, managed
care organizations, physicians. State and local

governments, the Health Care Financing Ad-

ministration, OCR, and other HHS components,

to design a data collection instrument that will

coUect information that is sufficient to carry out

the civil rights mandates of the Hill-Burton Act,

title VI of the Civil Rights Act of 1964, title IX of

the Education Amendments Act of 1972, the

nondiscrimination provisions of the block grant

statutes, as weU as State and local civil rights

99 See chap. 4, pp. 153-55.
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laws. The agency should use the HCFA form

1450 as a basis for the new collection instru-

ment, including at a minimum, the data dis-

cussed in the Commission's first recommenda-
tion under Data Analysis. i'"' If these recommen-
dations are followed, eventually there shovild

emerge a comprehensive data collection system

that catalogues access, diagnosis, testing, treat-

ment, and outcome on a patient- and physician-

specific basis, by race, ethnicity, and gender.

Only then will civil rights enforcement agencies,

researchers, and pohcymakers have the informa-

tion they need to identify and respond to dis-

crimination in the health care industry.

Once a comprehensive database exists, it will

benefit OCR and other civil rights enforcement

agencies in many ways. First, the agencies, in-

cluding OCR, should hnk the database with

their complaints tracking systems so that infor-

mation provided during the preaward stage, as

well as information on complaints, compHance
reviews, and any findings of discrimination con-

tained in this database, can be cross-referenced

to information on funding sources, services provided,

and demographic information on patients and bene-

ficiaries of the Nation's health care programs.

Second, civil rights enforcement agencies wiU
have the capacity to plan systematic reviews of

all recipients of HHS funding. For example, to

ensure that each recipient undergoes a compli-

ance review every 3 years, an agency could use

the database to identify which recipients are to

be reviewed in a particvdar year. The database

should be designed so that information on re-

cipients can be organized by type of facihty,

amount of funding, etc., so that the information

can be sorted in different ways, as needed. The
information contained in the database covdd also

be used to conduct research. For example, the

data could be used to determine compHance
among certain tjT)es of facilities, or to determine

the types of facifities that treat certain groups.

Third, such information also could be used as

a performance measure to determine if the civil

rights enforcement agencies themselves are

achieving their mission of ensuring nondiscrimi-

nation in health care.

OCR's Process of Civil Rights Enforcement:
Tlie Case Resolution Manual

Finding: OCR has a Case Resolution Manual
(CRM), which provides procedural guidance for

conducting complaint investigations, compHance
reviews, and preaward reviews related to title

VI, and for generally implementing nondiscrimi-

nation provisions in HHS' block grant programs.

However, the CRM is brief and cursory in its

procedural guidance on conducting compHance
reviews and complaint investigations and does

not provide iUustrative examples to more clearly

identify aU elements of the procedural process.

Such examples are helpful because they assist

investigative staff in comparing fact patterns

and evidence gathered in several different cases

to illustrate clearly what kinds of information

and how much is required to make a case under
different theories of discrimination.

In September 1998, DOJ's Coordination and
Review Section (CORS) released to civil rights

enforcement agencies a far more detailed and
comprehensive procedural guidance than the

Department of Health and Human Services' Of-

fice for Civil Rights CRM. CORS developed this

document in response to the many requests from

Federal civil rights enforcement agencies to pre-

pare gviidance on investigative techniques. It

includes sections on appHcable legal theories,

such as disparate treatment and disparate im-

pact; a description of the evidence required to

complete investigations under these theories;

methods for analyzing evidence; and detailed

sections on settlement agreements, letters of

finding, and investigative reports. Compared
with the CRM, it is by far the more complete and
useful document. 101

Recommendation: In general, OCR should

ensvire dissemination and thorough famiHarity

with the title VI Investigative Procedures Man-
ual issued by DOJ/CORS in September 1998. In

order to ensure gviidance specificaUy addressing

procedural issues in the health care and human
services context, OCR should use the DOJ/CORS
investigative manual to develop its own manual,

covering each of the statutes it enforces. This

docimient should be able to "stand alone" as a

source for information on procedures on such

investigations. It should be an indepth, detailed

manual that provides iUustrative examples that

100 See this chap., p. 324. 101 See chap. 4, pp. 155-78.
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are sufficiently thorough to provide investigative

staff with the kind of comprehensive desk refer-

ence that wovdd be an effective tool in facihtat-

ing the proper completion of investigative tasks.

In addition, it should provide detailed guidance that

can facilitate the integration of title VI enforcement

into every type ofHHS grant program.

OCR should provide the docvmient to staff in

a binder with mvdtiple, removable parts sepa-

rated by tabs. Using this approach, OCR should

be able to develop a comprehensive manual
while allowing staff to focus only on the sections

they find most useful. In particular, OCR should

focus its attention on the development of its dis-

cussion on evaluating the complaint. It should

also focus on providing speciaUzed implementa-

tion and enforcement procedures particular to

HHS' block grant programs; specifically ad-

dressing how OCR uses the disparate treatment

and disparate impact theories in fashioning ap-

proaches to estabhshing cases of discrimination

in the health care/human services context; and
providing title VI enforcement staff and funding

recipients with step-by-step instructions for im-

plementing title VI, from the apphcation and
preaward process through compHance review

and complaint processing, in each type of pro-

gram for which HHS provides funds.

Finding: OCR's Case Resolution Manual in-

structs civil rights staff on the process for con-

ducting medicare preaward clearance reviews.

That process includes collecting certain demo-

graphic data concerning the appHcant's service

area and staff. However, the manual does not

indicate how OCR staff should utihze the col-

lected data.102

Recommendation: In addition to setting

forth the type of data to be collected from medi-

care appHcant facihties and the process for its

collection, the Case Resolution Manual must in-

struct staff concerning the purpose for collecting

such data from actual and potential providers.

For example, the manual should explain that

OCR staff should use the demographic data

submitted by medicare appHcant facihties to de-

termine whether participation rates by racial

and ethnic minorities are comparable to rates by

normiinorities. It should also instruct staff to

consider a prospective recipient's staffing pat-

terns for indications of discrimination in pro-

gram administration.

Finding: The procedures OCR identifies for

conducting comphance reviews in the CRM pro-

vide a cursory overview of the efforts the agency
will undertake to determine the presence of civil

rights violations. The CRM provides almost no

detailed procedviral guidance on conducting

comphance reviews. It merely states that the

procedures identified in the CRM for complaint

resolution and enforcement should be utihzed for

comphance reviews, as appropriate. However,
given the significant differences between com-

phance reviews and complaint investigations,

this cursory statement appears inadequate.

Among the key differences are that: comphance
reviews are systemic in nature, whereas com-

plaint investigations generally are far more lim-

ited in scope; the kind of information and the

means of gathering it may vary significantly be-

tween comphance reviews and complgiint inves-

tigations; and comphance reviews require a care-

fully planned design before they are begun.

Moreover, the CRM's comphance review section

does not address any other specific topics or is-

sues on which OCR is focusing or might focus on

in the future. Investigative procedure will differ

based on which one of these issues is involved.

The lack of specific procedviral discussion on

various issues seems to be another example of

OCR failing to achieve the proper balance between

streamlining and completeness with the CRM.^o^

Recommendation: OCR should revise the

CRM to include a more thorough procedural dis-

cussion on comphance reviews. The procedural

discussion on postaward comphance reviews

should include a discussion on the development

and implementation of investigative plans for

conducting comphance reviews. OCR should re-

vise the CRM to include separate procedural dis-

cussions tailored to various general and specific

contexts such as disparate impact cases, racial

medical redlining, managed care, medical school

admissions, nvirsing home segregation, staff

privileges, access to health care financing pro-

grams such as medicaid and medicare, and par-

ticipation of women and minorities in health

care research programs. In addition, OCR should

include separate sections on the various issues.

This section should explain in detail the ele-

102 See chap. 4, p. 160. 103 See chap. 4, pp. 168-€9.
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ments needed for developing an investigative

plan, including a clear statement of the objec-

tive, a thoroughly researched discussion on the

subject(s) of the compUance review, and step-by-

step instructions on how the compliance review

will be conducted.

OCR should develop a revised CRM that con-

tains a detailed discussion for full- and limited-

scope compliance reviews along the lines of the

one the CRM provides on medicare pregrant

clearances. The revised section on full- and hm-
ited-scope reviews should address the different

procedural requirements for specific issues such

as managed care and medical redUning. It

should include examples of how prior successful

compliance reviews were conducted. These ex-

amples should be prepared by the EOS staff that

actually conducted them. This section should

provide step-by-step instructions, perhaps in the

form of a flow chart, on the process for complet-

ing a successful comphance review.

Finding: The CRM requires OCR staff to

send an information request to complainants

whose claim OCR has determined is within its

jvirisdiction. Some of the language on which the

information request is based is somewhat tech-

nical and may not be understood fully by the

layperson. For example, the potential complain-

ant may not be aware of the "remedies/reUef

available to him or her. In addition, the CRM
states that OCR will only initiate complaint

resolution procedures for those allegations for

which "sufficient" information is provided. This

is a very subjective term, yet the CRM does not

provide any guidance to potential complainants

on what constitutes "sufficient" information.

Complainants therefore do not know how much
information they must provide in order for their

allegation to contain "sufficient" information.

Moreover, it is OCR EOS staff who are the pro-

fessional investigators and know exactly what
kind of information they need to begin the inves-

tigation, lo^

Recommendation: OCR must revise its

CRM to more clearly define the standards and
criteria it is using to determine whether infor-

mation is "sufficient" or how "remedies" and
"relief are defined in civil rights law to explain

to complainants exactly what information they

must provide. In addition, OCR shovdd be

working with the complainant either by tele-

phone or in person to gather necessary informa-

tion rather than placing the burden entirely on
the complainant to provide more information.

Finding: The CRM's final section on at-

tempting to resolve the complaint is on moni-

toring. This is an extremely important aspect,

not only of complaint and comphance review

resolution, but it is also the most important ele-

ment in ensiuring that comphance is maintained

among recipients long after the complaint inves-

tigation or comphance review has ended. The
CRM, however, gives its section on effective

monitoring implementation short shrift. It men-
tions that "monitoring is critical to ensure that

all necessary action is completed." It also states

that "whenever appropriate, OCR shovild keep in

touch with the recipient, the complainant and
any other pertinent parties" and "monitoring

may or may not require an on-site visit." How-
ever, the discussion does not provide the degree

of emphasis on monitoring activity that it would
have if it were more in depth. Statements such

as: "whenever appropriate, OCR should keep in

touch," and "monitoring may or may not require

an on-site visit" seem far too tepid to carry with

them the message that OCR is intent on per-

forming vigorous monitoring activities. ^"^

Recommendation: The CRM discussion on
monitoring should go beyond the general state-

ments it makes to offer specific examples of

monitoring activities appropriate for various

kinds of comphance agreements. For example,

OCR has placed a significant amount of empha-
sis in recent years on the LEP issue. The CRM
discussion might address effective means of en-

suring that a recipient who has agreed to de-

velop a pohcy on LEP actually follows through

on developing that poUcy. More importantly, OCR
must ensure that such a recipient actually imple-

ments that pohcy in a nondiscriminatory manner.

A section in CRM should include require-

ments for at least two onsite monitoring visits,

the development of monitoring reports, and a

final evaluation of comphance before closing the

case. The final evaluation should signal the clo-

sure of the case. However, final evaluations

should not occur for at least 1 year after the

resolution of the case. This section should for-

maUze staff monitoring procedures both before

lO'' See chap. 4, pp. 172-74. 105 See chap. 4, pp. 175-78.
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and after OCR has reached agreement with an

HHS or Hill-Burton funding recipient. This sec-

tion in the manual should place particvdar em-

phasis on cases where OCR has met with con-

tinued resistance from a recipient in fulfilling its

legal obhgations. In addition, this section should

contain examples of new and innovative moni-

toring activities conducted in the regional offices.

To ensiire that quahty is not compromised for

improvements in efficiency, OCR should provide

sufficient staff training on losing the manual and

continue its training on team-based decisionmaking.

Finding: The CRM addresses negotiation

techniques from a broad perspective, in keeping

with OCR's intention to make the CRM a more
flexible, less prescriptive procedural manual.

However, because of the importance OCR at-

taches to negotiating settlement and corrective

action agreements with recipients as a means of

resolving cases, it seems that the discussion here

might at least contain some illustrative exam-

ples for references it makes. Overall, this discus-

sion on secviring compUance suffers from the

same lack of detail and helpful examples

throughout the manual. 1°^

Recommendation: In revising its Case

Resolution Manual to provide guidance to inves-

tigators, OCR shoxdd include specific examples

in its discussion on conducting negotiations. For

instance, the statements about developing

"strategies regarding the roles played by various

members, appropriate remedies," etc., might be

more useful to investigative staff if the CRM of-

fered examples of how these techniques have

been or could be used in various cases. To create

the most effective examples, OCR should draw

on actual cases as models.

Assurances of Compliance
Finding: Department of Justice coordinating

regvilations require that, prior to approval of

Federal financial assistance, Federal agencies

must make a written determination as to

whether the appHcant is in comphance with title

VI. As a basis for this determination, agencies

shovdd rely on the submission of an assurance of

comphance and a review of the data submitted

by the appHcant. According to OCR, other docu-

ments reviewed for civil rights comphance may
include the apphcant's nondiscrimination poHcy,

infectious control pohcy, section 504 grievance

procedure, patients' rights handbook, and age-

related pohcies for comphance with apphcable

civil rights laws.i"'' OCR also informed the

Commission that once an institution has estab-

hshed its civil rights comphance through fihng

an assvirance form, that institution's status re-

mains in effect permanently, unless the facihty

undergoes a change of ownership or other sig-

nificant organizational or pohcy/practices change

which require the submission of a new assurance

form. However, OCR did not Ust a finding of h-

abihty in a civil rights lawsuit as one of the rea-

sons why it would require an institution to un-

dergo a new assurance process. i^^

Recommendation: OCR should discontinue

the practice of allowing recipients that have es-

tabhshed civil rights comphance through the

signing of an assurance form to-maintedn this

status permanently. Instead, OCR should re-

quire all recipients to resubmit these forms

every 5 years. The assurance form should be

amended to include questions that would allow

OCR to appropriately evaluate the recipients'

civil rights record over the preceding 5 years. In

addition, recipients that have been found hable

in civil rights smts should be made responsible

for reestabhshing their comphance standing.

Preaward Reviews
Finding: Preaward reviews are extremely

valuable because they allow Federal agencies to

correct discriminatory practices before recipients

are afforded Federal funds. Preaward reviews

can also be used to require apphcants to take

preventive measures to ensvire that discrimina-

tion will not occur in their programs as a condi-

tion of receiving funds. Furthermore, preaward

reviews serve as an effective means of targeting

State or local continuing program recipients that

may need technical assistance or more extensive

onsite comphance review. Preaward reviews of

such apphcants are designed to be more thor-

ough than the collection of assurance forms.

They are designed to fully determine recipients'

title VI comphance status and to eliminate dis-

criminatory practices before they adversely af-

106 See chap. 4, pp. 17&-77.

107 Perez letter, June 3, 1999, "HHS OCR Headquarters

Follow-up Questions," p. 10, item. 20.

108 See chap. 4, p. 159.
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feet potential and actual assistance program
beneficiaries.

As the Commission found in its 1996 title VI

enforcement report, HHS lacks a comprehensive

preaward review process for all program appH-

cants and recipients receiving HHS funding. Al-

though most of HHS' operating divisions require

assurances of nondiscrimination with apphca-

tions for program funding, the divisions do not

perform preaward reviews. OCR's regional and
headquarters investigative staff do perform

preaward reviews, but only on medicare apph-

cant facilities and providers. As such, HHS dis-

btirses an enormous amount of Federal financial

assistance without first ensuring that assistance

to all program appHcants and recipients is being

allocated in an equitable and nondiscriminatory

manner. It appears that outside the medicare

context, OCR's current method of simply ensur-

ing that appHcants for HHS funding have signed

the appropriate form is a very de minimus ap-

proach to its preaward review activity.

Vigorous title VI enforcement requires more
thorough means of ensuring that appUcants are

complying with nondiscrimination requirements

before receiving Federal funds. The limited focus

of HHS' preaward review process impedes an
effective title VI comphance and enforcement

program. Without a preaward review, program
beneficiaries may experience discrimination be-

fore HHS can identify and address it at the

postaward stage. ^^^

Recommendation: The Commission concurs

with the Department of Justice that preaward

reviews, both desk audit and on site, are essen-

tial to an effective title VI enforcement program
and, therefore, OCR should conduct them on all

HHS program appHcants and recipients. OCR
must commence preaward reviews of all grant

appHcants immediately, in addition to securing

and evaluating assurances of nondiscrimination.

Further, since HHS' title VI regxdations reqviire

each State to develop methods of administration

for State continuing programs, OCR should as-

sess, prior to granting funds, States' methods of

administration as weU as their annual reports or

self-assessments on title VI enforcement, for the

previous year or period subsequent to the last

compHance review.

All preaward reviews should be aimed at

identifying discriminatory practices in the deHv-

ery of program services based upon evidence,

such as unequal participation rates. For exam-
ple, in HHS research grants, the demographic
makeup of the participating students as com-

pared with the demographic makeup of the pool

of appHcants might indicate barriers to partici-

pation, such as overt discrimination or discrimi-

natory criteria in selection practices. Preaward
reviews should involve an examination of docu-

ments related to recipients' administration of a

particular Federal program, including, but not

Hmited to: (1) enforcement and compHance ac-

tivities, (2) program and participation rates by
racial and ethnic minorities, (3) appHcations or

interview material related to program participa-

tion, (4) the demographic makeup of the pro-

gram's affected community or pool of potential

participants, (5) rejection rates, and (6) commu-
nity outreach and pubHc education materials. In

addition, OCR should require from aU funding

appHcants annual reports on civil rights activi-

ties before awarding funds.

If a preaward review would place too long of a

delay in the grant award process, OCR shoxdd

modify HHS' title VI regulations to include pro-

visions that require aU applicants and recipients

to report: (1) any formal complaint or other legal

action that aUeges discrimination, (2) any find-

ings of noncompHance by other Federal agencies

that conduct compHance reviews, and (3) records

of aU discrimination complaints received from

beneficiaries as weU as their status or findings.

These data shovJd cover the period subsequent

to the last compHance review or the preceding 5

years for a first-time appHcant. Reporting of

these data to OCR should be a precondition to

receiving funds with a sanction of prohibition,

suspension, or termination of funds for failure to

report or for providing false information. OCR
should especially conduct preaward onsite reviews

if this basic preaward desk audit reveals a HkeH-

hood ofnoncompHance with any civil rights law.

Finding: The Commission recognizes that a

lengthy preaward process will delay program
benefits and, in effect, adversely affect on ulti-

mate beneficiaries. However, it is necessary for

OCR to find ways of conducting more vigorous

enforcement at the preaward stage that is time

and cost efficient, particularly in light of recent

i<» See chap. 4, p. 159.

330



emphasis on downsizing and restructviring of the

Federal Government, ii^

Recommendation: Due to fiscal constraints,

the Commission recommends some alternative

strategies for conducting the preaward process

for as many apphcants and recipients as possi-

ble, eliminating reliance on ciirsory preaward
reviews. These strategies should serve only as a

secondary alternative to the optimal preaward
comphance review process described above.

One means of conducting more thorough

preawards of nonmedicare recipients in the ab-

sence of more funding may be for OCR to con-

duct a desk audit review on a specific number of

funding recipients. For example, OCR could con-

duct desk audit comphance reviews of 10 percent

of its apphcants. By relying on sophisticated

software packages to perform statistical analyses

that can decrease the time needed to conduct a

desk audit from several weeks to a matter of 3

days, OCR investigative staff could conduct

these preaward desk audits without sacrificing

an inordinate amount of time. The level of en-

forcement activity OCR conducts at the prea-

ward stage could increase significantly through

these or similar means. This alternative should

allow agencies to have some type of meaningful

preaward review mechanism.

Postaward Compliance Reviews:

Planning and Priorities

Finding: OCR does not provide guidance on
developing investigative plans for the comph-
ance reviews it recommends or requires luider

the program priorities in its annual operating

plan (AOP). For example, OCR hsts managed
care and hospital services among the program
priorities under which each regional office is re-

quired to conduct a comphance review in FY
1998. The AOP states that its objective in re-

quiring each region to conduct at least one com-

phance review of a managed care program is to

increase "the number of managed care plans

shown to be in comphance with Title VI, Section

504, and ADA." However, even though OCR hsts

among its program priorities managed care pro-

grams and states that its goal with respect to

this program priority is to determine "whether

minorities. . . have access to nondiscriminatory

services"; nowhere does the guidance discuss the

forms of noncomphance for which OCR is

searching or the specific objectives it is seeking
to address with regard to race discrimination

under title VI. It also does not state the specific

means the agency would use to estabhsh a

showing of noncomphance; nor does it indicate

the remedy OCR would seek to fashion if a viola-

tion is uncovered.

m

Recommendation: In general, HHS' posta-

ward comphance reviews should be designed to

accomphsh the following: (1) identify program
services that covdd be problematic for partici-

pants and beneficiaries of aU races and ethnici-

ties, (2) investigate allegations of discriminatory

barriers to and disparate treatment in participa-

tion, (3) evaluate recipients' pubhc education of

program accessibihty, and (4) identify recipients

needing technical assistance or further onsite

investigation. They should also be designed to fit

each particular type of HHS funding program,

including State-administered programs. The re-

sults of a postaward review must be in writing

and must include specific findings and recom-

mendations for achieving comphance.

Each regional office should develop an inves-

tigative plan for each comphance review that the

office plans to undertake. Investigative plans

should be completed during the fiscal year prior

to conducting the comphance review so that

there is ample time to finish the investigative

plan before going on site. OCR's AOP guidance

should contain a requirement that each regional

office develop indepth, individuahzed investiga-

tive plans for conducting their comphance re-

views under program priorities.

To accomphsh these goals, OCR should de-

velop investigative plans that incorporate the

following guidehnes. First, the recipient's facihty

should be investigated to identify potentially

discriminatory staffing patterns or other poten-

tially discriminatory employment practices. Sec-

ond, staff should interview funding recipient of-

ficials, community members, program partici-

pants or beneficiaries, and counselors or inter-

viewers responsible for assisting participants'

and program beneficiaries' involvement. Third,

comphance pohcies and practices should be ex-

amined. Fovirth, participation rates and apphca-

tion rejection rates should be examuied. Fifth,

apphcations for assistance, or other interview

""Seechap. 4, p. 162. "1 See chap. 4, pp. 164-66.

331



materials, shoiold be examined to detect possible

barriers to participation, such as discriminatory

criteria (either intentional or in effect). Sixth,

efforts to educate the pubUc and affected com-

munity of programs and activities should be

evaluated, especially efforts to provide program

information to Hmited-EngHsh-speaking com-

munities. If necessary, several of these proce-

dures involving the examination of documentary

material could be accompHshed by a thorough

desk audit investigation.

Further, the AOP guidance shovild emphasize

the importance of developing and implementing

investigative plans specifically designed to at-

tain clearly focused objectives. In turn, the re-

gion's AOP should identify the actual objectives

of its planned compHance reviews and explain

how regional offices shovdd conduct compUance
reviews to achieve these objectives. Every inves-

tigative plan shovdd include an overall design for

how the office will approach the review. This

design should contain a statement of a specific

objective that clearly defines OCR's purpose in

conducting the review. This objective should be

more precise than simply asking, "Is there race

discrimination?" or "Is there discrimination

against people with Umited Enghsh proficiency?"

Instead, the stated objective should be parsed

into a more focused, more clearly defined, and
more attainable goals. For example, in a compH-

ance review in which race discrimination in

managed care organizations will be addressed, a

stated objective might include a plan to deter-

mine whether or not there are racial disparities

with regard to a specific procedure such as organ

transplantation or heart surgery. If OCR found

such a disparity did exist, it would then have to

determine the practices that were causing this

specific disparity and whether there were ways
to change those practices.

Finding: With respect to the initiative on

other health care and social services dehvery

systems, which supports HHS' Secretarial Initia-

tive on QuaUty of Health Care, the guidance

does not require regions to initiate compHance
reviews, although it recommends compHance
reviews as one of several activities that a region

can perform in meeting its responsibiHties under

the AOP. However, given that this initiative is

specifically focused on continuing inequities

based on race in the context of important areas

such as health care financing, insurance, and

evolving health care dehvery systems, a stronger

emphasis on the civil rights enforcement compo-

nent to OCR's effort would seem entirely appro-

priate. ^^^

Recommendation: OCR shovild place the

same emphasis on civil rights enforcement ac-

tivities, such as onsite compHance reviews, in

conducting this initiative that it has for other

program priorities. OCR should require regions

to initiate compHance reviews for its program
priority, "Other Health Care and Social Services

Dehvery Systems." OCR should target aU pro-

tected classifications under title VI, title IX, and
the HiU-Burton Act. OCR should develop a working

group to investigate ways of diverting resovirces

toward such onsite compHance reviews.

Finding: It appears OCR has placed Httle

priority on title IX issues in its planning and
priorities for compHance reviews. Although it

has developed a program priority for FY 1998

that incorporates title IX along with title VI,

OCR regional staff report that they have not

done any compHance reviews on title IX. The
lack of emphasis on ensuring compHance with

title IX mirrors the agency's failure to develop

adequate regulatory and poHcy guidance on this

statute. The agency reports that it receives very

few complaints on title IX. For example, the

manager in Region VI stated that approximately

60 percent of resources go into complaints, but

his region has not had any complaints deahng
with title IX issues for which HHS conducts en-

forcement efforts. However, a smaU number of

complaints does not mean that no discrimination

is occurring; it may be a reflection of weak ef-

forts on the part of OCR to pubHcize the law.^^^

Recommendation: OCR should redirect

some of its resources toward compHance reviews

under title IX, so that it can better determine

whether discrimination is occurring. In order to

do this, OCR should make title IX issues a sepa-

rate program priority. Under this program pri-

ority, each region should be required to conduct

at least one onsite compHance review a year on

one or more issues relating to title IX enforce-

ment. Regional offices should focus on such is-

sues as women's participation in cHnical trials and

women's access to medical study and practice.

"2 See chap. 4, p. 165.

ii3Seechap. 4, p. 166.
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Full-scope vs. Limited-scope Reviews
Finding: The Department of Justice requires

that agencies estabHsh a postaward compHance
review process. OCR conducts postaward desk

audit, or limited-scope reviews in which it gen-

erally narrows the scope of the review to one is-

sue. Such limited-scope reviews can be accom-

phshed more quickly and with fewer resources

than onsite compHance reviews. Most of OCR's
postaward compHance review activity is done in

the form of Hmited-scope reviews. For example,

the Commission observed that in fiscal year

1993, OCR completed only 21 compHance re-

views compared to its average of 99 compHance
reviews for each of the previous 5 years. This

trend has continued in recent years. During fis-

cal years 1996-98, OCR consistently conducted a

significantly larger number of Hmited-scope re-

views than full-scope reviews. For example, in

fiscal year 1997, OCR conducted 253 Hmited-

scope reviews but only 33 fuU-scope reviews. In

fiscal year 1998, OCR conducted 253 limited-

scope reviews and 61 full-scope reviews.

OCR's emphasis on Hmited-scope reviews in-

dicates a misappropriation of its resoiurces, be-

cause these reviews are not as comprehensive as

desk audit reviews that encompass one or more
statutes, and nowhere near as comprehensive as

onsite reviews addressing at least one statute,

and aU protected classifications under that stat-

ute. Using such an approach, OCR fails to en-

force all of the civil rights statutes under its

care, and thus, fails to ensure equal access and
treatment for all protected classifications under
those statutes. In particvdar, OCR's emphasis on
Hmited-scope reviews focusing on only one issue

has meant fewer fuU-scale, onsite reviews which
are necessary to thoroughly assess compHance in

many instances. ^^^

Recommendation: OCR should not rely as

heavily on limited-scope reviews that focus on
only one issue. OCR should have an approach
that addresses as broad a range of issues as pos-

sible, and covers at least one statute. OCR
shovdd shift the focus of its compHance review

activity from Hmited-scope reviews to fuU-scope,

onsite reviews, particularly for those recipients

whose desk audit reviews show evidence of non-

compHance. Given present staffing levels, OCR
shoidd use fuU-scope, onsite reviews that focus

on one or more statutes, to ensure recipient

compHance with title VI, HiU-Burton, title IX,

and the nondiscrimination provisions in block
grant statutes.

Finding: In identifying requirements for

meeting the objectives under each program pri-

ority in its AOP guidance, OCR does not distin-

gmsh between fuU-scope and Hmited-scope re-

views. Rather, the AOP only refers genericaUy to

"compHance reviews." It appears that whether a
review will be Hmited or fuU scope depends on
the discretion of the regional manager.^^^

Recommendation: OCR should distinguish

between fuU-scope and Hmited-scope reviews in

its AOP guidance, and shovdd designate certain

priorities as reqvuring a certain minimum num-
ber of fuU-scope reviews conducted per year.

OCR should require fidl-scope reviews in areas
relating to title VI health care issues outside the

LEP context, such as discrimination on the basis

of race under title VI, an area which OCR has
not addressed for the most part. In particidar

OCR shoiUd require fuU-scope reviews of nursing
homes, home health care agencies, medical

school admissions poHcies, managed care organi-

zations, and medicare/medicaid providers.

For other priorities, OCR shovdd determine
which ones require fuU-scope reviews based on
input from the regional offices, the Secretary,

and interested civil rights advocacy groups. OCR
should offer each of these entities participation

in determining whether a program priority, as

weU as a recipient that is not part of a program
priority, requires a fuU-scope or a Hmited-scope

review. OCR shovdd develop internal guidelines

based on this input and make these guideHnes

part of its internal poHcy. All regional offices

shovdd be required to use the guideHnes to iden-

tify subjects for compHance reviews. The guide-

lines should require regional managers to justify

in writing the rationale for conducting Hmited-

scope rather than full-scope reviews, as weU as

the rationale for choosing to do a fvdl-scope re-

view. OCR headquarters then should determine

whether there are areas where a given region is

neglecting a particvdar statute or issue.

OCR shovdd ensure that staff are provided

direct access to case files through a personal

computer-based case information system. Such a

system would enable OCR headquarters to track

"" See chap. 4, pp. 167-68. •15 See chap. 4, p. 167.
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all the full-scope and limited-scope compliance

reviews, as well as complaints, that each region

processes on the system. This computer-based

case information system would allow OCR to

retrieve aU necessary information on each case,

including information on the recipients, statutes,

issues, and findings. The guidehnes should iden-

tify specific criteria for OCR staff to use in de-

termining whether it shovdd conduct a full-scope

or a limited-scope review. For example, OCR
shoiild be able to determine whether a specific

recipient has had past comphance problems or a

history of complaints filed with OCR. By pro-

viding OCR managers, attorneys, and investiga-

tors direct access to information on the status of

all HHS civil rights cases, the system would al-

low OCR to more effectively track and process

complaints and comphance reviews. More impor-

tantly, OCR will have a comprehensive database

of aU recipients' civil rights status, making ac-

cess to such information about HHS recipients

easily accessible to staff.

Targeting Sites for Compliance Reviews
Finding: OCR targets recipients for comph-

ance reviews based on a Hst of national priority

issues developed by headquarters staff, or if re-

search or other information, such as lawsuits,

complaints, or a history of noncompHance, suggests

that they may have a comphance problem. ^^^

Recommendation: OCR should review care-

fully its current methods of site selection to find

ways of improving its targeting methods. For

example, OCR should expand its selection proc-

ess for comphance reviews to include more input

from individual members of communities in

service areas for specific health care facihties.

OCR shovild rely far more heavily on the voices

of minority communities, such as neighborhoods

and areas that are primarily African American,

Latino, or Asian American, as well as women in

general, by conducting frequent "town meetings"

in various locations around the country. OCR
regional staff should host town meetings with

advance notice, and times and locations to at-

tract the greatest number of individual commu-
nity members. OCR should encovurage attendees

to voice any concerns they may have about the

nearest health care facihties in their service

area. OCR shovild make every effort to have

"6 See chap. 4, pp. 167-68.

well-known figtires in the medical and research

communities, such as current and past surgeons

general, to speak at these town meetings and to

answer attendees' questions. Guest speakers

should be encouraged to speak on such subjects

as the concepts of standard of care, appropriate

care, and quahty of care. These meetings will

provide OCR with the essential input that will

assist staff in selecting where comphance re-

views will have the most impact on minority

communities and women.
In addition, OCR should broaden the scope of

its information gathering in targeting sites by
enhancing and expanding its research efforts.

OCR rehes on such research to some extent in

targeting sites for conducting comphance re-

views, but more emphasis on research is needed.

OCR should assign regional staff on a rotating

basis to develop significant research projects to

help identify the best targets for review. OCR
headquarters should provide specific gmdance
on available research tools and areas where re-

search is needed. OCR regional offices should

assign staff on a rotating basis to the task of de-

veloping research reports based on research

studies, newspaper articles, and other sources to

make recommendations on what issues are rele-

vant and where OCR should conduct comphance
reviews. These research efforts should be vmder-

taken as official duties included in the job de-

scriptions for the EOS position. OCR should en-

svure the most effective and thorough research by
providing training on the use of "high-tech" re-

search tools such as the Internet and electronic

research databases such as Lexis/Nexis.

When selecting recipients for review, OCR
also should rely on complaints filed with the

agency in the past 5 years, including those

where violations were found, those closed with

no violation findings, and those resolved through

alternative dispute resolution. To ensure that

these complaints can be used for purposes of

more effectively conducting site selection, OCR
should maintain copious, well-documented electronic

files on every complaint case that it addresses.

Systemic Reviews

Finding: OCR states that its pivotal objec-

tive in conducting a comphance review is "to ad-

dress comprehensive systemic issues." However,

the extent to which OCR has been able to

achieve that objective, at least with regard to

334



title VI race discrimination, is questionable. For

example, despite overwhelming evidence of

large-scale racial disparities in access to health

care throughout the health care industry, it ap-

pears that OCR compHance reviews, rarely sys-

temic in nature, often do not address the signifi-

cant disparities by race, ethnicity, and sex, that

are found in almost every health care context

imaginable, such as the managed care industry,

nursing homes, home health care, medical school

admissions, medical research, and minority staff

privileges. Moreover, the CRM itself imphes that

even when a comphance review indicates a po-

tential violation, OCR will not necessarily inves-

tigate. The CRM states "Whenever a comphance
review indicates a potential violation, OCR
should offer technical assistance to resolve the

matter. Alternately, at the discretion of the re-

gional manager, OCR may initiate an investiga-

tion to more thoroughly examine the underlying

issues or to seek legally binding agreements to

effectuate systemic remedies." With gmdance
suggesting a reluctance to investigate a potential

violation, rather than a firm proactive stance on
comphance, OCR already has hindered its abihty

to ensure comphance. Based on the Commis-
sion's evaluation of OCR enforcement activities,

the extent to which OCR thoroughly examines
underljdng issues to effectuate systemic reme-

dies appears to be quite limited. ^^'

Recommendation: OCR should conduct

more systemic title VI comphance reviews ad-

dressing race and color discrimination. To ac-

comphsh this, OCR should make title VI race

and color discrimination a program priority be-

ginning with the upcoming fiscal year. OCR
should make the theme of this program priority

"Addressing Adverse Racial/Color Discrimina-

tion in the Health Care Industry." This program
priority should require that each region, at the

present staff level, do as many full-scope comph-
ance reviews a year as resources will sdlow. In

addition, regional offices should each develop a

draft of a pohcy/legislative gmdance and send it

to OCR headquarters, which wiU finahze this

document.

In addition, OCR should place far more em-

phasis on conducting more thorough investiga-

tions in order to estabUsh comphance violations

and effectuate systemic remedies. OCR immedi-

1" See chap. 4, pp. 168-69.

ately should convene a meeting of all regional

managers to develop a strategy for conducting,

particularly with respect to the managed care

industry, the kind of indepth comprehensive re-

views needed to uncover systemic comphance
violations and effectuate legally binding reme-
dies. At a minimum, this strategy should involve

staff training in conducting systemic reviews, a

coordinated and organized research plan for tar-

geting sites to review, and the development of

quahty assurance teams to review the work of

investigative staff in conducting reviews and in de-

veloping important poHcy guidance documentation.

To effectuate a comprehensive comphance
review system, civil rights staff must be trained

to conduct onsite comphance investigations.

OCR should conduct the most thorough onsite

reviews possible. OCR should focus on how ra-

cial/ethnic and gender disparities in access to

health care are related to the recipient's pohcies

and practices by examining the nexus between
the disparities and the recipient's actions. OCR
also should ensvire that it has medical experts

available to assist staff. OCR should focus on the

data for specific practices, such as medical

treatments and procedures. For example, if OCR
staff were to detect a racial disparity in the rate

at which diabetic patients were subjected to am-
putation, its staff must have appropriate medical

expertise available in order to develop a compel-

hng analysis showing that discriminatory effect

or treatment is occurring.

Overall, OCR should focus on specific objec-

tives rather than unfixed, amorphous goals.

OCR should make race and gender discrimina-

tion in health care a priority in conducting com-

phance reviews. The process of using civil rights

enforcement to address racial disparities re-

quires OCR to improve and enhance its site se-

lection techniques, develop focused investigative

plans, and acquire unlimited access to HHS
medical expertise.

OCR's Overall Compliance Review Process

Finding: One commentator, writing about

what he refers to as the "high water mark" of

civil rights enforcement in the health care con-

text, the years from 1964 to 1968, notes that this

period is instructive of what is required to con-

duct aggressive enforcement of civil rights com-

phance. He suggests that in 1999 OCR should
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pattern compliance review activities after those

conducted in the 1960s.ii8

Recommendation: OCR should become
more creative and aggressive in conducting the

compUance review process. OCR should do so by
reviewing the civil rights compHance efforts in

health care undertaken in the 1960s. OCR re-

gional offices should develop and/or reinforce its

contacts with local civil rights organizations. In

addition, it should reach out to local physicians

and hospital employees who are intimately fa-

mihar with the operations of local hospitals to

help target problem areas. OCR should hire in-

dividuals famiHar with civil rights issues in

health care, such as attorneys who have litigated

in this area, scholars who have written on these

issues, and health care advocates, to work as

consultants in helping the agency address ra-

cial/ethnic and sex discrimination in the health

care industry.

Complaint Investigations

Finding: Complaint investigation employs
the majority of OCR resovtrces. However, even
though more than 60 percent of OCR work is

devoted to complaint processing, the inventory of

complaints has dramatically risen especially

with the increased inflow of complaints since

1988. In response, OCR has recently instituted a

"high priority" caseload program concentrating

resources on cases most likely to result in find-

ings of discrimination. It is also using alterna-

tive dispute resolution techniques and is in the

process of revising its Investigative Procedures

Manual to reflect the "best practices" on case

management in the regions and headquarters.^^^

Recommendation: OCR must initiate more
aggressive methods for eliminating its complaint

backlog and efficiently processing and resolving

its complaint responses, without sacrificing

other, equally important, enforcement proce-

dures, such as preaward and postaward compH-
ance reviews of recipients. To do this, OCR
should increase proactive enforcement meas-
vires, such as preaward desk audit reviews. The
focus on proactive measvtres should prevent

funding from reaching organizations that dis-

criminate; it should enable recipients to receive

technical assistance and volvintarily ehminate

118 See chap. 4, pp. 169-70.

119 See chap. 4, pp. 178-80.

barriers to equal access and participation in

quahty health care; and it should require recipi-

ent self-assessments as part of grant or contract

obHgations. Generally, OCR should focus its ef-

forts on evaluating the conduct of funding re-

cipients, especially grant appHcants, as a means
of preventing complaints from ever arising.

Finding: OCR's current procedures for com-
plaints intake may have several deficiencies that

hinder effective complaint response. First, it ap-

pears that OCR finds a large number of com-
plaints meritless and does not proceed with an
investigation after intake.

Part of the reason for these problems may be
that OCR has not fully implemented a team ap-

proach using both attorney and EOS staff to

conduct complaints intake. OCR currently does

not require regional legal staff to work with in-

vestigative staff on every complaint intake pro-

cedure. However, attorneys can help clarify alle-

gations, make EOS' initial assessment efforts

more global and more focused, and expedite the

overall intake process. Although OCR should use

investigative staff to make an initial determina-

tion of which category a complaint should be in,

OCR must ensure that the categorization of

charges is reviewed by supervisors and attorneys

after the interview to ensure that the correct

category has been assigned. Currently, this is

not the procedure in most regions, as several

regional attorneys have told the Commission
that they generally are not involved in intake

procedures. ^20

Recommendation: OCR should fully im-

plement a team approach to conducting intake

that would require both regional EOS and legal

staff to participate. OCR should rely on the ex-

pertise of legal staff as a means of more effec-

tively streamUning its approach to complaint

processing. In addition, OCR should seek to

compensate for screening out of vahd complaints

of discrimination that may have occurred before

the implementation of this team approach by
conducting more comphance reviews, particularly

in areas associated with systemic discrimination

such as managed care and nursing homes.

The Office of Program Operations should

conduct a quaHty assurance review of all the re-

gional offices to assess the implementation of the

complaint prioritization procedures. This review

120 See chap. 4, pp. 172-73.
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shoiold be based on a comparative sample of of-

fices to assess how well offices are doing with the

categorization procediores currently in place.

OCR shovdd provide additional training to those

offices where OPO determines there is a problem

with correct charge categorization. OCR should

develop a plan to standardize and systematize a

team approach across the regions. This plan

should ensxire that investigative staff and legal

staff work closely in a more structured, less ad
hoc way than they do currently to ensure proper

handling of complaints.

Finding: The CRM states that complainants

must provide information requested in conjunc-

tion with complaints investigations within 15

calendar days of the date of OCR's letter ac-

knowledging receipt of the complaint. If com-

plainants do not provide all of the requested in-

formation within 15 days, the CRM states that

"the complaint wiU be closed and the complain-

ant will be so informed." This 15-day reqviire-

ment seems an onerous burden to place on the

potential complainant both with respect to the

brevity of time allotted and the sanction for not

complying fuRy in that time. This very short pe-

riod of time between the date of the notification

letter and outright rejection of the complaint

surely must eliminate a great many legitimate

complaints that covdd help OCR to vincover non-

compHance both at the individual or smaU group

level and at the systemic level. It also must sig-

nificantly diminish OCR's chances of being an
effective civil rights enforcement agency. Moreo-

ver, the sanction of dismissing the complaint if

the information is not received in 15 days is un-

fair and inconsistent with the objectives of en-

suring universal compUance with and conduct-

ing vigorous enforcement of civil rights laws.^^i

Recommendation: OCR must revise its

poUcy to extend the deadline to at least 30 days.

In addition, OCR staff shovild ensure that the

complgdnant is aware that he or she can contact

OCR staff at any time during that 30-day period

to discuss any questions or concerns about the

requested information. The complainant is not in

the role of a private plaintiff who must estabhsh

her own case based on a legal cause of action.

Rather, it is OCR that must address complaints

in its capacity as a civil rights enforcement

agency. OCR has the responsibility of investigating

complaints to ensure comphance with the statute.

Finding: OCR's charge categorization may
be misunderstood by respondents, charging par-

ties, and other individuals outside OCR. Com-
plainants may not understand the prioritization

system and whether they can influence the deci-

sion process. Moreover, complainants may not

know how to frame their complaint so that the

important facts are made clear. Similarly, intake

personnel may not be able to determine if there

are bases for discrimination other than as de-

scribed by the charging party. 122

Recommendation: OCR shovdd develop ma-
terials to explain the priority charge handling

procedvires to groups outside OCR, particvdarly

charging parties. These materials shovild include

user-friendly outreach and education documents
that would clearly explain OCR procedvires for

charge intake and prioritization of complaints.

In addition, these documents should thoroughly

explain the tjrpes of information OCR reUes on in

reviewing and categorizing complaints. These
documents should also provide people planning

on filing a complaint with OCR information on
what they can expect from the moment they

walk in the door or send a written complaint vtn-

til they have a determination on their case.

These materials should be disseminated widely

among the pubhc to ensure that as many people

as possible have access to specific information on
how to file a title VI, Hill-Burton, or other civil

rights complaint and how OCR addresses com-

plaints once they have been filed.

Finding: The Commission commends OCR
for its effort to resolve complaints through alter-

native dispute methods. However, this break

with traditional investigative procedvires may be

creating an vinintentional erosion of investiga-

tive skills. Two similar alternative dispute reso-

lution tools, early complaint resolution (ECR)

and predetermination settlements, provide ex-

amples of some potential negative consequences.

Both of these processes involve negotiating with

the recipient and attempting to close the case

before making any actual findings of violations.

First, regarding the early complaint resolu-

tion process, the CRM is unclear about what
OCR's role as facihtator actually entails. It ap-

pears from the CRM that OCR does not actively

121 See chap. 4, pp. 17a-74. 122 See chap. 4, p. 175.
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represent the complainant during negotiations

with the recipient. This covild create an imbal-

ance of power in favor of the recipient. Second, it

appears that with ECR no monitoring is re-

quired. If the recipient does not comply with the

agreement after negotiations, this could leave

the complainant with no other remedy than to

file another complaint with OCR. Thus, the

complainant would have to start the process

anew, as though the first complaint had never

been filed. 123

Recommendation: OCR should revise its

procedural guidance to emphasize the impor-

tance of thorough investigations and detailed

written findings as well as alternative dispute

resolution techniques. OCR should require some
form of monitoring for every complaint case that

is resolved through ECR or predetermination

settlement.

In addition, because ensuring system compH-
ance is one of OCR's priorities, the CRM should

include case closvire protocols that reqiiire inves-

tigators to do a "compHance review feasibiUty

analysis." The analysis would assess whether the

circumstances surrounding the complaint sug-

gest pervasive, institutional discriminatory prac-

tices, complex or novel questions of law or fact,

or other conditions that could result in a dispa-

rate impact on a large number of beneficiaries. If

any of these conditions are present, then the

case should not be closed, but expanded into a

systemic compliance review. The individual

whose complaint triggered the review could have

the option of settling early or waiting for the

outcome of the compUance review.

Because it has focused so Uttle of its attention

in these areas, OCR should take particvdar care

in conducting the compUance review feasibUity

analysis on cases involving race or color dis-

crimination under title VI; and sex discrimina-

tion under title IX. In addition, OCR should keep

detailed records of any foUowup activities per-

formed in complaint cases resolved through set-

tlement agreements. These files should be avail-

able in electronic format.

Case Closure Documents
Finding: It is important to inform recipients

that have been the subject of a complaint inves-

tigation or compHance review of OCR's findings.

Therefore, OCR's case closure documents can be
the most important written contact between
OCR and recipients. The analyses of compHance
standards enunciated in them should be thor-

ough and clear. These documents must contain

an accurate and complete description of OCR's
investigation. Moreover, these letters are impor-

tant indicators of the quaHty and efficiency of

OCR's investigative process. The depth and de-

tail of the letters themselves reveal the degree of

thoroughness of OCR's investigations. A review

of these letters reveals that, in general, the let-

ters are not weU drafted, particularly with re-

gard to the standards appHed in making deter-

minations of compHance and the description of

the investigative efforts undertaken.

However, the extent to which letters of find-

ing and other case closure dociiments are re-

viewed by regional managers, supervisory EOS
staff, and regional attorneys varies from region

to region. Several regional civil rights attorneys

have indicated that they usuaUy review cases

only when there is a finding of a violation or

when the issues addressed are particularly diffi-

cult, important, or novel. At least one attorney

beHeves that a review by legal staff is necessary

because many letters of finding contain "legal

discussions," and it is impossible to know the

extent to which a legal sufficiency review of a

letter of finding is needed until one is done. 124

Recommendation: Every recipient that has

been the subject of a complaint investigation or

compHance review should be fuUy informed of

OCR's investigative activities. OCR should cre-

ate a task force of OCR headquarters and re-

gional staff, including at least 10 civil rights in-

vestigators (one from each regional office), two
regional attorneys, and two attorneys from

headquarters OGC, Civil Rights Division. The
goal of this task force should be to develop and
implement more stringent quaHty assurance

mechanisms to ensure that letters of finding and
other case closure documents are the highest

possible quaHty with regard to the legal stan-

dards appHed, the description of the facts, OCR's
investigative methodology, and the analysis of

compHance. OCR should develop standardized

procedural guideHnes at the headquarters level

for the development of letters of finding that are

clear, detailed, and comprehensive and provide a

123 See chap. 4, pp. 176-77. i24Seechap. 4, p.184.
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step-by-step discussion for drafting the letters

that explains the purpose of each step and pro-

vides examples. OCR should emphasize in these

guidehnes the discussion of the investigation

itself, which should describe exactly how OCR
carried out its investigation, including document
and statistical analysis, interviews, and onsite

observations. In ensviring that the legal discus-

sion and the analysis of compliance are ade-

quate, all letters of finding should be reviewed

by a regional attorney and a senior equal oppor-

tunity speciaUst. OCR should conduct new
training on writing letters of finding, particu-

larly on developing analyses for findings of dis-

crimination. In addition, OCR shovdd develop a

compendium of model letters of findings and cor-

rective action agreements for each of the stat-

utes it enforces, based on selections made by the

task force. OCR investigative staff shoiold be

able to rely on this compendium for guidance in

developing case closvire documents.

Questionable Investigative Approach and
Methodology Observed in Letters of Finding

Finding: The Commission's review indicates

significant problems with OCR's investigative

methods. In particular, individual letters show
that the evidence on which OCR reUes in deter-

mining the presence of discrimination often ap-

pears incomplete. Generally, the letters suggest

an emphasis on statistics with httle or no effort

to determine differences in the quality of care

between white and minority patients. ^25

Recommendation: OCR should develop

more effective measures for ensuring quality in

its comphance investigations. OCR should pro-

vide its staff with more thorough investigative

training by taking advantage of the DOJ/CORS
training module for civil rights enforcement. In

addition, OCR should create "issue-area net-

works" of internal staff at multiple geographic

locations who work in one of several key issue

areas, including testing and affirmative action

programs, medical redhning, and managed care.

The networks should help OCR develop internal

capacity and consistency throughout regions by

building organizational bridges between staff

doing the same job in different parts of the covin-

try. Networked staff should collaborate on com-

phance (social science and pohcy) issues and

medical and legal issues and provide one an-

other on-the-job coaching and other civil rights

support. One of the networks' common objectives

will be to refine case resolution tools and thereby
increase the timehness, efficiency, and quahty of

OCR's complaint and comprehensive comphance
review process. A faciUtator at the headquarters
level should be appointed for each health care

issue area network to ensure that a proactive,

geographically diverse, multidisciphnary group
is maintained for the various health care issues.

In addition, OCR shovdd develop and issue

model investigative plans for each of its priority

issues. OCR also should identify experts or ex-

pert teams among staff in headquarters and the

regions who should jointly serve as task forces

on specific issues. The model plans should apply

the legal theories and pohcies to actual situa-

tions and provide a step-by-step operating plan

for OCR's regional comphance teams. OCR
should incorporate not only factfinding and
analysis information into the plans, but also

guidance for negotiating corrective actions and
developing remedies. OCR should offer the

model plans as guides to ensvire uniformity

among regional enforcement offices, while still

permitting the enforcement offices flexibihty to

adjust to vmique situations. As with OCR's poh-

cies and investigative guidance, its model plans

should be available to the pubhc for the purposes

of explaining OCR's rvdes and its approaches to

proving discrimination. OCR should add these

model plans to its Internet Web site and elec-

tronic filing system to ensure that its collection

of resource guidance materials is complete.

Further, OCR should estabhsh an electronic

Ubrary to assist the staff research by providing

convenient onhne access to ciurrent documents

related to civil rights and health care issues,

such as Federal statutes, OCR regulations, other

pertinent regulations, pohcy documents, case

resolution letters, model investigative plans, sci-

entific and scholarly research hterature, reports,

surveys, and health care initiatives addressing

the health status and disparities of minorities

and women. OCR's electronic hbrary should be

made available to headquarters staff, regional

offices, and all HHS operating division staff by

the year 2000. HHS shovdd make the electronic

Hbrary accessible to all interested parties on the

Internet by the year 2001.

i25Seechap. 4, p.184.
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Finding: Another problem with OCR's inves-

tigative approach is illustrated by OCR's find-

ings in a case involving a claim of race and dis-

abihty discrimination. In this case, OCR predi-

cated a finding of compHance in part on the no-

tion that, because no other complaints or griev-

ances had been filed, this somehow helped to

show that the recipient had not committed a

violation and was in compUance. In this case,

OCR fovmd that "the complainant and her family

were not treated differently than others based

upon their race or the disability of her son" in

part because "dviring 1993, no complaints or

grievances regarding race and/or disabiHty and
staff behavior toward patients or famiHes were

filed." OCR's finding that a lack of complaints

suggests that there was no differential treat-

ment on the basis of race and therefore no com-

pUance violation is a favdty conceptuaUzation of

investigative pvirpose and technique. The fact

that no other complaints were filed should have

no bearing on determining whether or not there

was differential treatment in this case.^^e

Recommendation: OCR should explain in

training materials or investigative guidance that

inferring from a lack of complaints that a recipi-

ent is in compUance is an example of faulty rea-

soning: many victims of discrimination may sim-

ply not be aware that their access to quaUty

health care is protected by Federal statute. To
address this knowledge gap, OCR should con-

duct enough outreach and education on the stat-

utes it enforces to ens\ire that beneficiaries of

HHS programs are aware enough of their civil

rights to recognize discriminatory conduct and
file complaints when appropriate. Otherwise,

discriminatory program poUcies and practices

that violate title VI wiU not be redressed. In ad-

dition, OCR shovdd evaluate its postaward com-

pUance review process (both onsite and desk

audit reviews) to ensure that it is uncovering

civil rights violations.

Incorrect Identification of Compliance
Standards

Finding: In one complaint investigation, be-

cause the complainant had no witnesses to back

up her claim that her family had been discrimi-

nated against on the basis of race and because

the staff involved did not admit to committing

the aUeged acts, OCR determined that "the com-
plainant has not met her bvirden of estabUshing

that these incidents occvirred; moreover, that

they were related to discrimination-''^^? This il-

lustrates a more serious problem in that it ap-

pears from the letter of finding that, in this case,

OCR placed the burden on the complainant to

estabUsh a case of discrimination, when in fact

the burden is on OCR, as an enforcer of title VI,

to find discrimination.

It appears, based on the Commission's

evaluation, that OCR regional legal staff interact

with OCR regional investigative and program
staff on a purely ad hoc basis. As a result, there

is a noticeable detrimental effect on quaUty evi-

dent in the agency's letters of finding, which le-

gal staff do not review in most cases in most re-

gions. A brief review of some of the agency's re-

cent letters of finding indicates the presence of a

problem in identifying correct legal standards on
which compUance findings are based. For exam-
ple, in one case involving a complaint against a

New York hospital, OCR's analysis determined

that the hospital had not engaged in a "clear and
consistent pattern necessary" to estabUsh a vio-

lation based on disparate impact. Several OCR
regional attorneys have noted that the phrase

"clear and consistent" should not have been ap-

pUed as a standard in this case. To use another

example, in at least one letter of finding involv-

ing an aUegation of race discrimination, OCR
appears to have appUed a standard aUeging dis-

criminatory treatment that bore Uttle resem-

blance to the weU-settled standards of proof ap-

pUcable in such cases. ^^8

Recommendation: In the case above, OCR
should not have claimed that the complainant

and her family were "not treated differently than

others" based on such Umited evidence. At most,

OCR should have claimed that their limited in-

vestigation did not reveal evidence that the fam-

ily was treated differently from others. To avoid

incorrect identification of compUance standards

in the future, OCR should conduct twice yearly

training on developing appropriate discrimina-

tion analyses.

126 See chap. 4, pp. 186-87.

127 Paul F. Gushing, regional manager, Region III, OfBce for

Civil Rights, U.S. Department of Health and Human Serv-

ices, letter to Calvin Bland, president and chief executive

officer, St. Christopher's Hospital for Children, Philadelphia,

PA, undated (re: docket no. 03943048), p. 4.

128 See chap. 4, pp. 187-88.
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Further, OCR should incorporate this train-

ing into its Case Resolution Manual in a section

called "Developing Discrimination Analyses."

This section should be developed by regional at-

torneys working with senior EOS staff. It should

contain examples from letters of finding of

analyses that are correct as well as those that

are incorrect and explain why. OCR's Office of

Program Operations should conduct a large-

scale quaUty assurance review of all letters of

finding and case closure documents. The review

team should comprise small working groups of

attorneys, managers, and investigators, repre-

senting both headquarters and the regions.

During the review process, this group should

meet for conference calls as frequently as possi-

ble, perhaps once every 2 weeks.

This group should prepare a report with spe-

cific recommendations designed to determine

particular problems and to upgrade the overall

quahty of letters of finding and other case clo-

sure documents. OCR also should invest in

training needs assessment. It should seek to

achieve a team approach between the attorney

and the EOS staff to ensure that legal standards

are appHed appropriately.

Timeliness of Case Resolution

Finding: Of particular concern are the sev-

eral instances where OCR has taken an inordi-

nate amount of time to complete complaint in-

vestigations involving allegations of failure to

provide health care treatment or other services.

For example, in one case, OCR received a com-

plaint on July 7, 1993, but did not issue a letter

of finding until nearly 4 years later on June 27,

1997. In this case, a doctor filed the complaint

alleging that the hospital where he was em-
ployed had discriminated against three of his

patients on the basis of race by failing to provide

outpatient services. Among these allegations, the

doctor maintained that one of his patients, a

black male, was denied x-rays and another, a

black female, was denied a mammogram exami-

nation.129 These facts help to illustrate one of the

more troubhng aspects of the egregious delay in

completing this investigation. Unhke other civil

rights enforcement agencies such as the U.S.

Department of Education and the U.S. Equal

Employment Opportunity, which address dis-

crimination in education and employment. OCR
is responsible for uncovering discrimination that

may affect not just life opportunities but some-
thing far more profound—the health and physi-

cal well-being of many individuals. i^o

Recommendation: Ensuring the earhest

possible resolution of complaints alleging denial

of access to health treatment and services must
become one of OCR's top priorities. OCR should

issue an internal directive stating that all health

care related complaints must be investigated,

and a letter of finding issued, within 60 days of

receipt of a properly framed allegation.

Virtually No Emphasis on Race-based
Discrimination under Title VI

Finding: OCR recently has uncovered medi-

cal redhning activity indicating potentially

large-scale race discrimination under title VI.

Yet this discrimination has not yet signaled to

OCR, as it should, the need to make medical

redhning on the basis of race one of its program
priorities. OCR appears reluctant to tackle cases

involving systemic adverse effects on racial mi-

norities in managed health care, medicaid, and
medicare programs. In particular, OCR appears

largely unwilling to develop the nexus between
adverse impact and recipient poHcies and prac-

tices needed to establish a title VI violation on

the basis of race in the health care context.

While OCR is developing a consistent record on
LEP, a national origin discrimination issue, the

agency has placed almost no emphasis on uncov-

ering and addressing racial discrimination in its

enforcement activities. As a result, OCR is ne-

glecting much of its mandate to enforce title

VI.131

Recommendation: OCR should make medi-

cal redhning on the basis of race and color one of

its program priorities. This wovild include the

development of a pohcy guidance, a requirement

in the AOP that each region conducts at least

one comphance review per year addressing this

issue, "rollouts" to health care recipients, and

other forms of technical assistance and outreach

and education. For its compHance reviews OCR
should target home health agencies and other

health care recipients situated in or near minor-

ity areas across the country.

'29 Rouse letter, June 27, 1997, p. 2.

130 See chap. 4, p. 189.

131 See chap. 4, pp. 190-91.
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Lack of Effective Monitoring Techniques
Finding: It appears, based on the Commis-

sion's review of OCR letters of finding and other

case closure documents that OCR's does not con-

duct effective monitoring activities. For example,

case resolution agreements containing agreed-

upon provisions to ensure compHance do not in-

dicate that OCR will conduct onsite visits nor do

they indicate that OCR staff will prepare moni-

toring reports. Instead, such agreements indi-

cate that OCR routinely accepts a recipient's as-

svirance that it will change a poHcy without ever

conducting the necessary monitoring efforts to

ensure that the recipient actually has changed
its practices. Case closure documents indicate

that OCR routinely accepts the word of recipi-

ents in complaint investigations, even when the

recipient has impUcitly admitted a violation by
agreeing to take corrective action.

Although the Commission recognizes the dif-

ficulties OCR confronts in finding the resovirces

to conduct effective monitoring on complaint in-

vestigations resolved through resolution agree-

ments, certain followup activities not addressed

in these cases are so crucial to the monitoring

process that without them OCR cannot know
with any certainty that its efforts to ensure com-
pUance have been successful. These include on-

site visits, especially those which are unan-
nounced, as well as monitoring reports. Onsite

visits in particular provide a highly effective

means for OCR to know precisely the extent to

which a recipient is complying with the terms of

a resolution agreement. ^32

Recommendation: OCR must conduct on-

site monitoring of all cases resulting in findings

of noncomphance and all cases ending in a

resolution in which a recipient agrees to under-

take corrective action of any kind. At a mini-

mum, it seems necessary for OCR to conduct

some form of onsite monitoring activity for all

recipients that have been subjected to a comph-
ance review or complaint investigation. OCR
should use testers in its monitoring activities to

ensvire that recipients are actually implementing
the terms of their compHance agreements. For
example, in the LEP context, OCR should use

testers to ensure that recipients that claim they

will develop an LEP poUcy are actually providing

interpreters to all persons with LEP.

132 See chap. 4, pp. 191-93.

Finding: In a case resolution letter accom-
panying a recent settlement agreement with a

home health agency, OCR does not state exphc-

itly that the home health care agency's poHcy
constituted a violation of title VI. Rather, it

states only that the agency's "adherence to the

terms of the Resolution Agreement will ensure

its future compHance with title VI and the HHS
implementing regulations." With this statement

OCR is stating impHcitly that the poHcy likely

would have violated title VI. OCR did not de-

velop actual findings or an argument to support

them because the agency and OCR were able to

come to a resolution agreement before such ac-

tion was needed.

Recommendation: OCR should keep de-

tailed records of investigations where it ended
its investigation because an alternative dispute

resolution had been achieved. It is particularly

important in cases where EOS staff beHeve there

is strong evidence to indicate a compHance viola-

tion, with potentiaUy systemic impHcations, has
occurred. In addition, it would be helpful if OCR
were to keep a database record or a special file

for such cases. Each case record covdd include

the type of potential violation, an appHcation of

the essential facts to the appropriate legal stan-

dards, and the disposition of the complaint in-

vestigation at the time the resolution agreement
was reached. This would increase efficiency and
consistency in the handHng of future cases, as

well as faciHtate a more comprehensive, issue-

specific analysis of OCR's caseload.

Availability of Medical Expertise

Finding: OCR reHes on medical and scien-

tific research expertise provided by other HHS
agencies. However, the availability of these

medical experts to OCR is limited by their job

responsibiHties to their own agency, which take

priority over any assistance OCR may need.

HHS cxirrently does not seek to ensure that OCR
has medical expertise available when needed.

OCR has no formal mechanisms such as memo-
randa of understanding or procedural guidehnes

to invoke assistance from personnel in these

agencies when it is needed. As a result, OCR
may not be able to avail itself of the expertise of

HHS physicians or researchers because they are

working on another project. The inabiHty to rou-

tinely get quaHty medical advice and expertise
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has impeded OCR's ability to uncover and prove

violations of title VI and other statutes. ^^s

Recommendation: HHS should address

immediately OCR's difficulties in accessing the

medical expertise of HHS operating division

staff. HHS should ensure that civil rights en-

forcement is among the highest priorities at the

agency, in part by providing OCR with medical

expertise on a permanent basis. OCR should en-

ter into memoranda of understanding or other

formal agreements to invoke assistance from

personnel in other key HHS operating divisions

as necessary. Procedural gviideHnes implement-

ing these agreements should ensure that medi-

cal expertise is available to OCR whenever it is

needed by estabUshing a rotating basis for des-

ignating medical doctors and researchers to

work with OCR on pending cases. The operating

division should be required to provide such as-

sistance within 24 hours after a request is made.

These agreements should clarify that whatever

expertise is needed by OCR wiU be considered a

top priority by the operating division. Should it

ever be required, OCR should consistently have

available, on a contractual basis, outside medical

experts to lend their opinions as cases are being

developed.

In addition, OCR shovild develop a more con-

sistent working relationship with operating divi-

sions such as NIH, drawing on the medical and
research expertise resources available through

those offices to assist in OCR's compHance re-

view and complaint investigation activities. The
expertise of medical and research doctors and
scientists shoxdd be used in the development and
implementation of all aspects of the civil rights

enforcement process, including development of

procedvires, standards, and criteria for evaluat-

ing the presence of discriminatory practices,

remedies, and training materials in the health

care context. For example, OCR should work
with medical experts to select a set of medical

references that will serve as the standard for

OCR staff to use in determining discriminatory

practices. Further, OCR should incorporate into

memoranda of understanding with other oper-

ating divisions an ongoing training program. For

example, operating division medical and re-

search experts, on an annual or semi-annual ba-

sis, could train OCR headquarters and regional

staff on specific practices and standards and
brief them on any issues or debates that may
have title VI, title IX, or other statutory imphca-
tions in the medical or research fields.

OCR also should work with the operating di-

visions to gain electronic access to other re-

sources, such as the MEDLINE hbrary. As part

of their memoranda of understanding with OCR,
operating divisions should keep OCR informed of

the various programs, projects, or research ef-

forts undertaken by or funded through the pro-

gram offices that may provide useful information

to OCR's civil rights enforcement efforts. As op-

erating divisions approve project grants or un-

dertake research projects, OCR will have knowl-

edge of possible sources that can assist in the

development of civil rights pohcy, technical as-

sistance documents, and civil rights medi-

cal/research materials on different health issues.

For example, if an operating division has done a

long-term study of racial disparities in the man-
aged care industry, OCR shovild use the study to

evaluate the need to conduct compHance re-

views; to target site selection for comphance re-

views; and to develop outreach, education, and
technical assistance plans.

Availability of Data

Finding: The Commission's evaluation of

OCR's enforcement activities indicates that the

agency does not always make effective use of

statistical evidence in estabHshing cases of dis-

crimination voider title VI. A finding of a title VI

violation requires proof that the recipient en-

gaged in a pohcy or practice that resulted in dis-

crimination on the basis of race, color, or na-

tional origin, whether the recipient intended to

practice such discrimination, or whether the

practice was neutral but nonetheless caused an
adverse impact. Therefore, to estabUsh that the

cause of a racial disparity in health care service

dehvery is a violation of title VI, an OCR inves-

tigation must determine the practice that cre-

ated the statistical disparity. However, the

Commission's evaluation of OCR's data analysis

activities indicates that the agency is severely

hindered in its access to and abihty to analyze

data to make comphance determinations. ^^^

Recommendation: OCR should develop a

pohcy, investigative, and procedural guidance on

•33 See chap. 4, pp. 195-96. 134 See chap. 4, pp. 196-97.
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the need for and uses of data analysis in con-

ducting its compliance reviews and complaint

investigations. These guidances should be com-

prehensive, detailed, and provide illustrative

examples. OCR should rely on the informal as-

sistance of private civil rights advocates and

State and local agencies to make these guidance

materials as complete and comprehensive as

possible. To the extent that OCR must convince

HHS that it needs availabiUty of more data,

these g\iidance materials should be disseminated

throughout HHS and its operating divisions.

OCR should obtain the support of the Secretary

to ensure that data collection and analysis in

civil rights matters is a mandatory requirement.

Finally, OCR should work with the Health Care

Financing Administration and State and local

recipients to ensure that OCR has sufficient data

available on each of the following:

• The manner in which services are provided

by the program.
• The race, color, and national origin of the

population eUgible to be served.

• The location of existing or proposed faciHties

and information on whether the location

could have the (unintended) effect of denying

access to any person on the basis of race, eth-

nicity, or gender.

• Racial/ethnic and gender composition of pro-

gram participants.

• Diagnosis and treatment provided to patients

(by race, ethnicity, and gender).

• Racial/ethnic and gender composition of ap-

pUcant's/recipient's staff.

• Data on the use of bihngual employees to

work with program participants and other

beneficiaries who have Hmited EngHsh profi-

ciency.

• Lawsuits filed against the appHcant/recipient

alleging discrimination.

• Descriptions of any appUcations for assis-

tance pending at other Federal agencies.

• Descriptions of any civil rights compUance

reviews conducted in the prior 5 years.

• Information on whether the appHcant/recip-

ient has been found in noncomphance with

civil rights laws.

Focus on Objectives Identified in Research

Literature in Developing Investigative Plans

Finding: OCR lacks detailed, thorough, well-

researched investigative plans focusing on a par-

ticular issue. However, there is a wealth of re-

search available to OCR that, if used properly,

could form the basis of specifically focused, far

more efficient and comprehensive compliance

reviews. For example, a study published in the

Journal of American Medical Association

showed that black people, women, and the poor

are less likely to receive kidney transplants than

men, white people and the affluent. This article

was disseminated to regional staff as an attach-

ment to a weekly information report from head-

quarters. It provides a very specific issue to tar-

get in developing an investigative plan for a

compliance review. Identifying a disparity based

on race or sex in kidney transplantation within a

recipient facihty provides a specific, narrowly

focused objective. Determining the extent to

which the disparity is caused by factors that can

be addressed in a negotiated agreement between

OCR and the faciUty, or through technical assis-

tance, or some other form of action also is a rea-

sonable goal.

Uncovering subtle forms of race or sex dis-

crimination in the health care system presents

significant obstacles that have been alluded to in

the discussion above. Even with adequate statis-

tical evidence, it is very difficult to estabHsh a

nexus between a particular practice and statisti-

cal evidence of health care access and outcomes.

However, with specific, clearly identified objec-

tives, OCR is much better prepared to make this

connection and to determine whether a practice

constitutes a violation of title VI or any of the

other statutes OCR enforces.^^s

Recommendation: OCR should make the

maximum possible use of research Hteratvire, not

just by reviewing it, but by using it to focus its

investigative plans for comphance reviews. OCR
should include a component in its procedural

guidance on the use of scientific research studies

as a means of identifying specific objectives in

conducting efficient and comprehensive compU-

ance reviews. For example, each time OCR de-

signs a compUance review, one or more objec-

tives deriving from studies showing racial dis-

parities with regard to specific procedures

•35 See chap. 4, pp. 197-98.
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shovdd be identified, if possible. Then, OCR in-

vestigative staff should incorporate each re-

search finding in the investigative plan as a spe-

cific objective of the comphance review, along

with potential means of proving its presence

such as statistical analysis and interviews with

recipient staff. OCR should then identify in the

investigative plan potential remedies to address

the problem once it is uncovered.

Focus on Medical Practitioners and
Administrators in Investigative Plans

Finding: Research Uterature also may help

OCR investigative staff to conceptuaUze compH-
ance problems. For example, a recent research

study illustrates the difficulties confronting OCR
in developing effective investigative plans while

at the same time providing a useful model for

defining objectives clearly and manipvdating

data to estabhsh the aU-important connection

between evidence and recipient poUcies and
practices. In an article appearing in the New
England Journal of Medicine in February 1999,

researchers pubHshed the results of a study that

showed doctors are far less likely to recommend
rigorous and more sophisticated cardiac tests for

black people and women than for white men
with identical complaints of chest pains. The
study is singularly important. It is the first

large-scale study to focus exclusively on treat-

ment decisions made by doctors instead of

merely documenting the already well-known
disparities in health care status and outcomes.

The authors of the study covild not draw any
inferences of overt racism or sex bias from their

findings. They suggested instead that the prob-

lem may be the result of "subconscious percep-

tions rather than dehberate actions." If, as this

study has done, OCR could shift its focus to in-

clude not only evidence of disparities but also an
emphasis on eradicating bias among medical

practitioners and administrators themselves, it

may be better able to identify poHcies and prac-

tices that need to be changed, as well as to de-

velop creative solutions to address the

"subconscious perceptions" that appear to be a

factor in creating the disparities in health care

that exist across racial and gender lines. ^^6

Recommendation: OCR should develop in-

vestigative plans that include a strong focus on

interviewing and interacting with medical pro-
fessionals among health care funding recipients,

including doctors, nurses, and administrators, in

order to gain a more complete, comprehensive
perspective on the subjects of its comphance re-

views. OCR should make outreach and education
programs specifically geared toward medical
professionals a key component in all comphance
reviews it conducts. This outreach and education
component should emphasize the issues related

to racial disparities in health care and should
include diversity training.

Potential Disincentives to Finding Violations

Finding: Two OCR regional attorneys have
indicated that they beUeve one possible barrier

to finding violations is that there are "built-in"

disincentives to find violations in title VI race

discrimination cases. A third regional attorney

stated that he beHeves OCR places a great deal

of emphasis on numbers. He stated that there is

a quota system, estabHshed at OCR headquar-
ters, that dictates the nximber of cases to be
closed. He also stated that, as a result, complex
cases on which OCR could and should spend
much time, are closed. This attorney recom-
mended that OCR create a weighted point sys-

tem to allow regional investigative staff more
time closing complex cases.

The presence of a quota or "quota like" sys-

tem may help to explain why there are so few
cause findings in cases involving investigations

into race discrimination under title VI since this

appears to be a very difficult area in which to

estabhsh the presence of discrimination. Having
to complete a specific nimiber of complaints

within a given period may play a role in how
thoroughly individual EOS staff members con-

duct their investigations. Based on the observa-

tions presented above, together with the dearth

of noncompUance findings in OCR's title VI race

discrimination cases, it appears that maintain-

ing a balance between meeting targets dates and
conducting thorough investigations may require

a significant amovmt of compromise. ^^t

Recommendation: OCR should deempha-
size the potential for creating "quota systems."

Performance measures should be based on the

quahty of investigations and comprehensive

comphance reviews rather than the speed with

136 See chap. 4, pp. 197-98. 137 See chap. 4, pp. 198-99.
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which a case is closed. For example, OCR should

base performance reviews on the thoroughness

of the investigative plan, peer reviews on effec-

tiveness of interviewing, and onsite investigative

technique. In addition, OCR should develop a

system in which EOS investigative staff are

given more time to finish complex cases, par-

ticularly compUance reviews in the managed
care industry. OCR should work with regional

attorneys, regional managers, and headquarters

staff to develop procedvu-al gmdance that adjusts

the performance measures imposed on EOS staff

for complex cases.

Litigation

Finding: OCR's position wotild be far

stronger with support from case precedent, ei-

ther administrative or judicial. The continviing

prevalence of racial disparities in the Nation's

health care system, and the failxire of govern-

ment initiatives and advocacy groups to reduce

these disparities, indicates the need for a strat-

egy to more vigorously enforce civil rights laws

such as title VI. Several OCR regional and pri-

vate Utigators who have worked on title VI cases

in the health care context have agreed that de-

veloping means of setting positive case prece-

dent is a goal toward which OCR should be

working. OCR must take a more broad-based,

proactive approach in its efforts to set prece-

dents that strengthen title VI as a civil rights

enforcement mechanism. In particular, OCR
should target not just issues where there have

been complaints, but contemporary issues pubU-

cized in news and scholarly articles, where there

continues to be a wealth of new information

about racial disparities. These disparities may
result from violations of Federal civil rights

statutes, and OCR is the only HHS agency that

can undertake civil rights compliance reviews to

determine the presence of illegal discrimina-

tion. ^^^

Recommendation: OCR should pursue a

strategy of seeking cases to set precedent for

stronger compUance standards under title VI.

OCR should work with civil rights advocacy

groups to find cases with the potential for estab-

Ushing legal precedent that can reinvigorate title

IV as a vehicle for combating discrimination in

the health care industry. OCR should work

closely with major civil rights advocacy organi-

zations such as the NAACP Legal Defense Fund
(LDF) and the American Civil Liberties Union
(ACLU) to develop htigation that could set im-

portant case precedent and provide stronger

remedies. Working with such advocacy groups,

OCR should develop an action plan with a spe-

cific agenda. This plan would include convening

informal meetings, perhaps by conference call, to

discuss cases that may have the potential to set

positive precedent. In particular, OCR should

focus its efforts on the managed care industry.

OCR should work with the LDF, ACLU, and
other major civil rights organizations to identify

and develop potential cases of discrimination

against medicare and medicaid providers that

would set important case precedent imder title VI.

Civil Rights Review Team Report

Finding: In September 1993, HHS issued a

report based on findings and recommendations
made by an interagency review team that evalu-

ated all of OCR's enforcement operations. The
report made many findings and recommenda-
tions, although the agency has not followed up
on the report to ensure that its recommenda-
tions are being implemented. ^^9

Recommendation: HHS shovild reconvene

its review team to revisit recommendations

made in 1993. The new task force should be

composed of staff from several agency elements,

including operating divisions such as NIH and
HCFA and staff divisions such as the PubUc
Health and Science Office and OCR. The team
should include civil rights and equal opportunity

professionals, as well as medical experts. It

should conduct a thorough examination of civil

rights enforcement activities in OCR. The task force

shovild issue a new report and continue to issue fol-

lowup reports on a biannual or triennial basis.

IVIonitoring Recipients of Block Grant Funds
Finding: In the context of HHS-funded,

State-operated block grant programs. States are

authorized to determine programmatic needs

and the appropriate mix of services, set priori-

ties, allocate funds, and estabhsh oversight

mechanisms. In addition. Federal block grant

provisions authorize States to audit their own
programs. Each State agency must annually

138 See chap. 4, pp. 204-05. >39 See chap. 2, p. 30.
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audit its expenditiires from payments received

under its block grant program and submit com-

pleted audits to the HHS Secretary. Moreover,

States are required to assume the same civil

rights responsibilities over their subredpients that

Federal agencies have over recipient State agencies.

There are few consistent mechanisms for

HHS to ensvire that States sufficiently oversee

comphance with title VI. OCR does not evaluate

States' and subrecipients' comphance responsi-

bilities on a regular basis. Although, in effect,

State agencies that participate in HHS block

grant programs are responsible for title VT im-

plementation and enforcement in the federally

financed programs they administer. Federal

funding agencies, such as HHS, remain ulti-

mately accountable for ensviring nondiscrimina-

tion in State-administered programs.^^"

Recommendation: OCR must estabhsh a

mechanism to monitor States' civil rights com-

phance to ensure that States are maintaining

sufficient records on their subrecipients' prog-

ress in dehvering health care services that ad-

dress the programmatic elements stipulated in a

project grant or loan proposal. Further, OCR
must monitor States and their subrecipients'

procedures and efforts to comply with civil rights

statutes and other nondiscrimination provisions,

and the distribution of Federal funds from the State

primary recipients to the local providers of care.

Developing and Issuing Block Grant

Regulations and Guidelines

Finding: As the Commission reported in its

1996 title VI report, HHS has not adopted and

implemented title VI regulations designed spe-

cifically for ensviring title VI comphance in block

grant programs. Although title VI regulations

specify that the recipients of HHS funds include

States; pohtical subdivisions of States; pubhc or

private agencies, institutions, and organizations;

and other entities, the regulations do not have

distinct provisions for these recipients if they

participate in block grant versus categorical

grant or other State programs. 1"*^

In addition, HHS has not adopted compre-

hensive pohcies designed specifically for ensur-

ing title VI comphance in block grant pro-

grams. i'*2 However, in January 1999, the Acting
Assistant Attorney General, Civil Rights Divi-

sion, U.S. Department of Justice, issued a pohcy
guidance document to executive agency civil

rights directors on the enforcement of title VI
and related statutes in the context of block grant

programs. In this document, DOJ declared that

civil rights statutes such as title VI, title IX, sec-

tion 504, and the Age Discrimination Act apply

to State programs, unless Congress intended

otherwise. The document also highhghted vari-

ous title VI coordination regulations. Overall, the

document's recommendations relate to how to en-

sure nondiscrimination in block grant programs, i^^

Recommendation: HHS should revise its

title VI regulations to address block grant pro-

grams. The regulations should describe that

States are responsible for ensuring comphance
with civil rights statutes among their subrecipi-

ents, and should provide exphcit gmdehnes for

conducting specific tj^es of reviews and provid-

ing reports of comphance to OCR. In addition,

the regulations should specify the types of data

to be collected by States in order to determine

civil rights comphance.

OCR headquarters should develop and issue

guidehnes based on DOJ's 1999 pohcy guidance

document on the enforcement of title VI and
other civil rights statutes in the context of block

grant programs. HHS' guidehnes should be writ-

ten so that they are directly and expUcitly apph-

cable to different health care programs and set-

tings, including managed care environments.

The guidehnes should provide exphcit instruc-

tions for conducting comphance reviews and col-

lecting data from States and their subrecipients.

OCR headquarters should disseminate these

block grant guidelines to all regional offices, in

order to have uniform civil rights implementa-

tion, oversight/monitoring, and enforcement

across aU State-administered, HHS-funded block

grant programs, regardless of the region in

which the programs' services are dehvered. OCR
regional managers, in tvirn, shotdd distribute the

HHS block grant guidelines to the State officials

in their respective regions who are charged with

administering block grant programs. OCR
should also provide technical assistance to the

State agencies so that they understand and are

"0 See chap. 4, pp. 205-15.

i^i See chap. 4, pp. 206-15.

142

143

See chap. 4, pp. 207-13.

See chap. 3, pp. 65-66.
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able to implement the recommendations within

their block grant programs. OCR shoiild stress

that the block grant gmdeUnes were developed

to assist State recipients in dehvering health

care services in a nondiscriminatory manner.

A Uniform Procedures Manual
Finding: Some regional offices have tried to

ensiire that State recipients understand their

responsibihties to comply with the nondiscrimi-

nation provisions of the 1981 Omnibus Budget
Reconcihation Act (OBRA) and administer

health care programs in a nondiscriminatory

manner. Headquarters OCR, on the other hand,

has not developed a uniform procedures manual.

However, administrators of various State health

care agencies indicated to the Commission that

they are in need of a thorough and clear under-

standing of civil rights statutes enforced by
HHS.144

Recommendation: Because of the inconsis-

tencies across regions regarding the delegation

of civil rights compUance, implementation, moni-

toring, and oversight enforcement responsibih-

ties to States, OCR headquarters should develop

and enforce formal written procedures that as-

sist States in conducting complaint investiga-

tions and comphance reviews of their subrecipi-

ents' health care programs. This docimient

should be directive and detailed, similar to

headquarters OCR's 1993 Investigative Proce-

dures Manual. Yet it also should allow State

agencies to have flexibiUty and room to use their

judgment, as reflected by the more recent 1996

Case Resolution Manual.
OCR should follow up its distribution of this

procediires manual with mandatory training,

including technical assistance, for block grant

program administrators in States' health care

agencies. This training shovdd help State ad-

ministrators become famihar with strategies to

prevent violations of civil rights statutes and the

nondiscrimination provisions of block grant

statutes, and with strategies to remedy violations

through negotiations and compliance with preset-

tlement agreements, in order to avoid Htigation.

State Governors and Block Grant Programs
Finding: Currently, State Governors are not

involved in the daily operations of State-

administered, HHS-funded block grant pro-

grams. Typically, they are informed about the

operations of an HHS-funded block grant pro-

gram only if a complaint has been filed, if OCR
has uncovered a potential civil rights violation

during a comphance review, or if OCR is han-

dhng a sensitive or controversial matter within

the context of a block grant program. However,
OCR staff indicated that there have few in-

stances of noncomphance in which Governors

became involved. ^^^

Recommendation: Governors shovdd be in-

formed about the procedures for block grant pro-

grams. OCR should issue guidelines to Gover-

nors in order to educate them on civil rights

statutes, beneficiaries' rights, and obUgations of

their respective States' block grant programs.

This training should assist Governors' offices in

effectively communicating with officials of State

block grant programs, and keep them abreast of

States' civil rights implementation and enforce-

ment responsibihties. OCR shoiild also ensure

effective communication between Governors and
administrators of State health care agencies ad-

ministering block grant programs.

Methods of Administration

Finding: HHS/OCR headquarters currently

does not assist State agencies in developing their

methods of administration (MOA) or in review-

ing and monitoring of MOAs. Similarly, OCR
headquarters does not regularly review or direct

regional offices to review their respective State

recipients' MOA. Consequently, HHS regions

vary in their performance with respect to ad-

dressing MOAs. OCR has failed to estabhsh a

systematic oversight and monitoring program to

evaluate the title VI comphance strategies and
performance of State and local agencies as they

develop and implement their MOAs. However,

such assurances are particularly important

when the State is responsible for comphance ac-

tivities, such as preaward reviews, investigating

complaints, reviewing and evaluating subrecipi-

ents' self-assessments, and conducting comph-
ance reviews."6

Recommendation:, HHS' State recipients

shovdd submit MOAs demonstrating how they

intend to ensure their own and enforce subre-

i^^Seechap. 4, p. 211.

"5 See chap. 4, pp. 207-08.

"6 See chap. 4, pp. 209-12.
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cipient compliance with title VI. As the Commis-
sion has recommended in several previous re-

ports, MOAs shoiild include, but not necessarily

be limited to, the following:

• A mandate that all States have a full-time

title VI civil rights coordinator that reports

directly to the Governor.

• A specific pubhc outreach and education plan

for notifying subrecipients of title VI compH-

ance reqioirements.

• Training for State and local program staff,

subrecipients, and beneficiaries on HHS'
nondiscrimination pohcies and procedures.

• Procedures for processing complaints, noti-

fying the funding agency, and informing

beneficiaries of their rights.

• A program assessing and reporting periodi-

cally on the status of title VI compUance that

involves more than merely a checkhst of ac-

tivities and assurances.

• Detailed plans for bringing discriminatory

programs into compHance.
• Responsibihties of the State agency's civil

rights coordinator to serve as haison between
the State agency and OCR, as weU as Haison

between the State agency and community-

based organizations representing minorities

and women.
• Proactive steps to overcome the effects of

prior discrimination against program partici-

pants on the basis of race, color, national ori-

gin, or disabihty.

• The State's written nondiscrimination poli-

cies and continued notification of these poU-

cies to all beneficiaries, program participants,

and the general pubhc.

There are additional elements that HHS
State recipients, in each OCR region, shovild in-

clude in their MOAs to ensure that aU federally

funded health care programs are administered

in a nondiscriminatory manner and comply with

Federal civil rights requirements. For example,

at least on a biennial basis OCR regional offices

should review State agencies' MOAs to ensure

that they contain the aforementioned elements.

Similarly, OCR should stipulate that a State re-

vise and resubmit its MOA if agency officials

change or if a State reorganizes such that the

State and its programs are no longer compatible

with the contents of its MOA. In addition, if a

State creates new programs or expands upon
existing programs, then OCR should require

that States submit updated MOAs for review.

Furthermore, each regional office should initiate

the necessary comphance actions when agencies do

not respond to the request to submit their MOAs.
In addition, each OCR regional office should

regularly conduct onsite comphance reviews of

State agencies, to evaluate how States are ap-

plying their MOAs, particvdarly with respect to

title VI. Such a review can serve as a basis for

potential future actions to bring the State

agency into comphance with title VI and any
other civil rights statute that is addressed in the

State recipient's MOA.
Finding: Various OCR regional offices have

expressed difficulty in identifying the particular

sources of the funds allocated ta State agencies

and other recipient, since many recipients tend

to participate in several HHS programs and re-

ceive their allocations as one lump sum rather

than in distinct appropriations from each pro-

gram. This deficiency can hinder OCR's assess-

ment of State agencies' efforts to track and over-

see the distribution of funds to subrecipients.

The inabOity to accurately track funds makes it

difficult to assess the niimber of complaints that

arise specifically in the context of a particular

health care block grant program. ^^v

Recommendation: HHS shovild develop a

database system that will enable HHS agencies,

including OCR, to identify the source of funding

for a particular program. OCR should use this

system to assess comphance and identify com-

plaints in the context of any specific block grant

program. OCR shovdd improve its accuracy in

assessing how effectively State agencies track

the distribution of funds to subrecipients. Spe-

cifically, OCR should develop a database con-

taining information on aU HHS funding recipi-

ents and the HHS agency or program that pro-

vided the funding. This database should be

linked to other information, such as complaints

received, outcomes of compHance reviews and
investigations, and technical assistance pro-

vided. In addition, demographic and patient data

related to the facihties should be included in this

database.

"7 See chap. 4, pp. 209-15.
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Assessment of OCR's Technical Assistance,

Outreach, and Education Efforts

Finding: As the Commission found in its

1996 report on title VI enforcement, OCR does

not regxilarly conduct community outreach or

public education related to title VI. As such, ac-

tual and potential appUcants and recipients may
lack sufficient knowledge of title VI's compUance
requirements to effectuate full compUance.

Similarly, beneficiaries and participants, and the

affected community, may lack sufficient knowl-

edge about title VI's requirements to initiate

complaints or otherwise pursue and protect their

rights under title VI. ^^^

Reconunendation: Regarding community
outreach, OCR must regvdarly soUcit comments
and suggestions from affected communities and
funding recipients on its title VI enforcement

efforts. It also should soHcit information on af-

fected communities' civil rights concerns, re-

garding protection of title VI rights, and funding

recipients' compUance concerns, about potential

title VI violations and OCR's compUance expec-

tations. Regarding pubUc education, OCR must
regularly inform potential and actual partici-

pants, beneficiaries, and affected communities

concerning the extent of their rights and how to

pvirsue and protect their rights, including proce-

dures for fiUng complaints. OCR also should en-

sure that recipients educate the pubUc on pro-

gram accessibiUty. Regarding technical assis-

tance, OCR should regvdarly train its staff and
recipients' staff on the methods for achieving

enforcement. It shovdd provide step-by-step in-

struction on conducting procedures such as com-

pUance reviews. It also should inform staffs

within OCR's regional offices, the operating divi-

sions, and State and local agencies about new
and developing civil rights issues, especiaUy

changing case law, statutes, regulations, and
poUcies, affecting title VI enforcement in HHS
grant programs.

OCR should create within its headquarters

operation an Office of Outreach and Education.

It shoiild be a central goal of OCR's newly cre-

ated Office of Outreach and Education to de-

velop ongoing interactions with community
groups and individuals in faciUty service areas

and to learn the needs of different communities,

both urban and rural, across the country. Staff

activities should include as many onsite visits as

possible to communities across the country.

These visits should allow OCR staff members to

interact with patients and staff of facilities, local

health care advocacy groups, and other stake-

holders. These visits shovdd be designed to allow

staff members to travel to as many communities

as possible to deUver information. One method
would be to conduct "marathon" visits, requiring

extended periods of travel to several locations. A
central goal of these visits would be ensuring

that HHS funding recipients along with pubUc
Ubraries, post offices, and other pubUc buildings

have visible pamphlets and posters on OCR's
civil rights enforcement efforts. OCR should en-

sure that aU recipients, particularly those in

service areas with large populations of non-

EngUsh-speaking individuals, display materials

in appUcable languages.

Finding: OCR attributes the Umited amount
of technical assistance and outreach to the

minimal amount of funding allocated for such

activities. However, budget constraints appear to

have affected outreach on title VI and HiU-

Burton more than for other statutes. Within the

past 4 years, OCR has prepared updated and
detailed information on section 504, as weU as

offer written guidance on LEP, welfare reform,

managed care, and certain departmental initia-

tives. But written technical assistance materials

on title VI and Hill-Burton have been limited.

During the past 4 years, the regional offices

primarily have conducted technical assistance,

education, and outreach programs in certain

civil rights areas and for HHS programs in social

service areas rather than in health care.^^^

Reconunendation: OCR should assess

whether the benefits of aUocating more of its

resovirces to outreach and education outweigh

the sacrifice of funds in other areas. By provid-

ing increased funding and staff for technical as-

sistance and community outreach and education,

HHS could increase the number of vaUd title VI

complaints, while reducing the number of faulty

complaints. In addition, by focusing more re-

sources on title VI, title IX, and Hill-Burton

technical assistance and education activities,

OCR wiU be more effective in securing voluntary

compUance with civil rights laws and enhancing

>48 See chap. 4, pp. 216-26. "9 See chap. 4, pp. 217-18.
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public knowledge about OCR's responsibilities in

safeguarding their rights.

Finding: Technical assistance, education,

and outreach have a significant effect on the

success of OCR's compliance and enforcement

activities. Through these activities, OCR can in-

form appHcants, recipients, participants, benefi-

ciaries, commvmities, and advocacy groups of its

programs on civil rights protections. These tech-

nical assistance and education efforts, if exe-

cuted properly, can ensiire awareness and com-

phance, and encourage civil rights support. Al-

though OCR headquarters recognizes the impor-

tance of technical assistance, outreach, and edu-

cation activities in its operations, during the

past 4 years, it has had Httle involvement in

these activities, provided Uttle guidance to re-

gional offices that conduct such activities and
programs, assigned few staff to coordinate and
monitor these programs, and not reqviired its

staff to perform a specified number or type of

technical assistance or outreach activity. OCR is

providing these activities on an ad hoc basis, ad-

dressing a limited number of issues, and imple-

menting these activities without formal stan-

dards or guidehnes. In the Commission's as-

sessment, these activities are a low priority in

OCR. Moreover, OCR's technical assistance, out-

reach, and education for title VI race/color dis-

crimination, title IX, Hill-Burton, and nondis-

crimination provisions in block grant programs

are deficient. This is due in large part to OCR's
failure to develop an outreach and education

program targeted to minority communities, both

Tirban and rural, that would ensure community
members have sufficient information and gviid-

ance on their rights under these laws and on ac-

tivities, such as compUance reviews and com-

plaint investigations that OCR undertakes.

Recommendation: OCR needs to develop

formal guidelines for conducting its technical

assistance activities. These gmdehnes should be

developed and distributed in the form of a gmd-

ance memorandum to OCR regional staff. OCR
should ensm-e that this memorandum is dis-

seminated widely among its recipients and po-

tential beneficiaries. The gmdance documents

shoiold require each regional office to develop an

internal outreach and education plan on an an-

nual basis. The guidance shoxdd require each

region to address the following in its plan: out-

reach to minority communities in both inner-city

and rural areas; outreach and education for

medical schools to estabhsh diversity training

programs for medical students; and technical

assistance efforts to provide each operating divi-

sion and State recipient with appropriate civil

rights training. Further, OCR should include in

the guidance detailed examples of model plans.

These model plans should be developed by an
advisory committee composed of staff from
headquarters and at least one representative

fi-om each regional office. Model plans should

include as many innovative ideas as possible for

reaching underserved communities and entities

such as State recipients, health care providers,

medical schools, and HHS operating divisions.

For example, model plans might include sugges-

tions for the development of periodical newslet-

ters to recipients, participants, and beneficiaries

on departmental initiatives and other informa-

tion relating to civil rights enforcement; ideas for

more efficient technical assistance, outreach,

and education efforts; and the development of a

mechanism such as a svirvey to determine the

effectiveness of technical assistance. Finally, the

gviidance should require each OCR regional of-

fice to develop an annual or more frequent

simimary report focusing on the technical assis-

tance, outreach, and education that office has

undertaken in a specific period. The reports

should be self-assessments that not only discuss

each region's accompHshments, but critically

assess all aspects of the region's current efforts,

particularly focusing on adjusted plans of action

and whether goals were met.

Advertising and pubHcity, if done effectively,

can be important tools in outreach and education

strategies to convey OCR's mission and objec-

tives. The Secretary of HHS should provide the

necessary resources to update and expand pubH-

cations and media displays that can then be used

more regtdarly by OCR staff when they partici-

pate in conferences and other health care related

events.

Finding: In OCR, the Office of Program Op-

erations' Voluntary CompUance and Outreach

Division is responsible for coordination of techni-

cal assistance, outreach, and education. How-
ever, it consists of only two employees, suggest-

ing the low priority of these activities at OCR.
Although it monitors these activities, headquar-

ters cannot specify the niunber of regional staff

assigned or the amount of time spent on these
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activities. Except for plans and status reports,

there is very little exchange of information about

these activities between regions and headquar-

ters. There is no haison person at headquarters

who is assigned to the regions for these activi-

ties, and headquarters staff are not fully aware
of the outreach activities being conducted within

the regions. In addition, the regions do not rou-

tinely share information with other regions

about their outreach, education, and technical

assistance activities. ^^^

Recommendation: OCR shoxild assign

headquarters staff to work with the regional of-

fices as full-time outreach and education coordi-

nators (at least one headquarters staff assigned

to a region) to monitor and coordinate technical

assistance, education, and outreach activities

throughout HHS, including the operating divi-

sions. Until HHS/OCR receives additional funds

from Congress, the outreach Haison positions

should be fully funded by the various HHS oper-

ating divisions. The Haison should work with

regional offices on a variety of activities, includ-

ing exchanging information on effective ways of

conducting the activities, setting up meetings

with regional staff on a regular basis, and evalu-

ating and reporting technical assistance and
education activities directly to headquarters

with feedback. Finally, the OCR Office of Pro-

grams Operations' Voluntary CompHance and
Outreach Division should develop a model plan

in collaboration with HHS' Healthy People 2010

initiative.

Finding: OCR, for the most part, uses fact

sheets to provide information on most of the

statutes, including title VI. OCR indicated that

these fact sheets have not been updated since

the early 1990s. Although the fact sheets are

written in languages other than EngHsh, in-

cluding Spanish and some Asian languages, the

fact sheets do not clearly describe the role of

OCR or provide sufficient information on many
of the civil rights laws. For example, the fact

sheet on the HHl-Bvirton Act summarizes the

requirement for informing the pubHc of a facil-

ity's community service obHgations. However,

the fact sheet neglects to explain what a Hill-

Burton faciHty is, thus, it is not clear how a

beneficiary wovild know if the services were be-

ing provided by a Hill-Burton faciHty. OCR

states that lack of resources has prevented it

from updating the fact sheets and developing

other pubHcations.151

Recommendation: OCR needs to redirect

some of its resources to update the fact sheets

and provide other graphic materials and bro-

chures where fact sheets are not adequate for

information. AH of the fact sheets should be

translated into as many different languages as

possible. Input on the form and content should

be soHcited from aU OCR staff, particvdarly EOS
and attorney staff. Brochures, pamphlets, and
posters should be distributed to aU HHS recipi-

ents, requiring that the information be displayed

openly for pubHc education.

Finding: OCR's regional offices have the

major role in providing technical assistance, and
outreach and education to HHS funding recipi-

ents, operating divisions, beneficiaries of health

care services, advocacy groups, and the general

pubHc. However, technical assistance, education,

and outreach vary from region to region. OCR
indicates that resources dictate where these ac-

tivities take place (usuaUy in the central city of a

region), who receives the assistance and educa-

tion and in what civil rights area or initiative,

how often such activities take place, the amount
of staff time spent, and who is responsible for

conducting these activities (ranging from the

regional manager in one office to the regional

attorney in another office to the entire staff of

equal opportunity speciaHsts in another office).

In some cases, OCR regional staff "piggy back"

on operating divisions and other organizations'

conferences and activities to get the civil rights

message out. In addition to the fact that these

activities are not performed evenly across re-

gions, regional staff are not provided adequate,

updated training so that they can provide guid-

ance to the pubHc.

In the past, OCR had more contact with

commvuiity organizations such as the Urban
League and La Raza, as weU as with beneficiar-

ies and members of other racial and ethnic

groups. However, now most of these activities

are requested by these groups rather than initi-

ated by the regional offices. Because of its mini-

mal resources and case backlog, OCR has priori-

tized its outreach according to departmental re-

150 See chap. 4, pp. 218-19. 151 See chap. 4, pp. 218-19.
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qviirements, and targeted specific groups for

these activities. ^52

Recommendation: Technical assistance,

education, and outreach should not be ad hoc

activities. While activities should be based on
needs and issues specific to a region, the effec-

tiveness and level of staff participation should

not vary from region to region. Those regions

that have been able to expand guidance and as-

sistance to the pubhc should share strategies

with other regions that have not been able to

perform these activities at that level. OCR head-

quarters should sponsor routine, indepth meet-

ings with regional staff on their technical assis-

tance, outreach, and education initiatives so

there wiU be consistent sharing of ideas and strate-

gies for implementing these programs effectively.

OCR must become more creative in finding

ways to conduct proactive technical assistance

efforts in the face of severe budget constraints.

For example, OCR headquarters and regional

staff should work in partnership with operating

divisions to ensure that OCR's mission and re-

sponsibilities are familiar to as many community
organizations as possible. OCR should be visible

to all commvinity organizations, maintaining a

relationship through regular correspondence and
initiatives, and also by maintaining a "continuous

physical presence" with community and health care

organizations throughout the Nation.

Future of OCR's Technical Assistance,

Outreacli, and Education Program
Finding: OCR outreach and education

should extend beyond educating the pubHc to

include educating health care practitioners.

There is evidence that racial, ethnic, and gender

prejudices among physicians may be a problem

OCR needs to confront in future outreach efforts.

For example, a recently pubHshed article re-

ported that doctors are far less likely to recom-

mend rigorous and sophisticated cardiac tests for

African Americans and women than for white

men with identical complaints of chest pains.

The authors of the study could not draw any in-

ferences to overt racism or sex bias in the study,

but they suggested that the disparity in treat-

ment may be the result of subconscious percep-

tions. Because this type of problem may derive

in part from a lack of awareness or understand-

ing of minority and women's health concerns

among medical practitioners, it is particularly

well-suited to outreach and education efforts. ^^^

Recommendation: Medical schools should

estabhsh courses to make doctors multicultur-

ally Hterate, and to imbue them with an under-

standing of the variation in health status and
access to treatment between and among popula-

tions. OCR should place more emphasis on the

scientific research and Hterature that address

the link between health care disparities and the

poUcies and practices of health care providers.

OCR shovdd then work with medical schools to

develop and promote programs aimed at in-

creasing medical students' awareness of the

prejudices that exist in health care delivery.

OCR should begin an ongoing dialogue with

medical schools to estabhsh mandatory training

on race and sex discrimination and civil rights

responsibihties in health care.

Chapter 5. The Role of HHS Operating
Divisions in Supporting Civil Rights
Enforcement Efforts

Summary
Within HHS are 11 agencies, known as oper-

ating divisions. Although some operating divi-

sions have functions more obviously related to

civil rights than others, aU have some civil rights

responsibihties through the Federal funds they

administer in grants, contracts, and assistance

programs. These programs encompass a variety

of health related activities and social services,

including research, training, and service grants;

block grants; cooperative agreements; and

health insurance reimbursements, such as medi-

care and medicaid.

The authority for extramural civil rights en-

forcement within these programs, however, has

been delegated to the Office for Civil Rights, and

not any of the operating divisions. Thus, OCR
has sole responsibOity for processing and inves-

tigating complaints of discrimination under title

VI, title IX, Hill-Bvirton, and the nondiscrimina-

tion provisions in block grant statutes, as well as

for conducting comphance reviews of recipients

of Federal assistance. With respect to operating

divisions, OCR is responsible for planning and

conducting a continuing program of evaluating

civil rights comphance activities; providing lead-

152 See chap. 4, pp. 219-21. 153 See chap. 4, p. 225.
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ership and guidance to operating divisions for

their civil rights compUance activities; and
training operating division staff to carry out

their civil rights responsibihties. Because OCR
has not delegated the operating divisions any
authority to enforce civil rights statutes, the op-

erating divisions' civil rights enforcement de-

pends largely on how OCR and the operating

divisions interact in the implementation and en-

forcement of civil rights laws. However, operat-

ing divisions affect OCR's civil rights enforce-

ment efforts when they refer complaints to OCR,
ensure that HHS funding recipients are in com-

phance with civil rights laws before the approval

of grants and contracts, and make program and
poUcy decisions, such as on how to distribute

funds and what kinds of data reports to require

of recipients.

OCR sees the implementation of civil rights

statutes as its own responsibiHty and does not

see the operating divisions as having the time,

resources or expertise to handle enforcement

activities beyond obtaining assurances. How-
ever, in recent years OCR staff have begun
working more closely with the operating divi-

sions. By OCR accounts, the interaction has in-

creased, is more routine, and serves to ensvure

that HHS programs are reaching the individuals

the programs are intended to serve. But operat-

ing division staff did not report OCR and oper-

ating division interactions as being so frequent

or regular as OCR reported them to be. OCR is

not coordinating with the operating divisions on
traditional enforcement activities. OCR does

work cooperatively with operating divisions

during the pregrant process to make sure that

recipients and grantees are aware of what they

must do. But, HHS has limited the operating

divisions' role in enforcement responsibihties to

ensuring that recipients provide necessary as-

svirances of nondiscrimination before receiving

Federal funds.

How much the operating divisions can affect

OCR civil rights enforcement also depends upon
their organizational structure, resovirces, and
staffing, as well as on the staffs knowledge and
understanding of HHS civil rights regulations,

guidance, and requirements for recipients. With-

out adequate use of resovirces, operating divi-

sions cannot assist HHS funding recipients in

complying with civil rights laws, or perform

other civil rights activities that HHS and OCR

deem appropriate. A separate office to address

civil rights matters within each operating divi-

sion would facihtate interaction with OCR staff

and support for civil rights enforcement activi-

ties, but because only OCR has the authority for

civil rights enforcement, none of the operating

divisions has an office devoted exclusively to ex-

tramural civil rights matters. This has resulted

in scattered and sometimes disorganized efforts

to address civil rights matters.

Regional structure may also affect operating

divisions' ability to engage in civil rights en-

forcement. For example, because the Health

Care Financing Administration (HCFA) has
some extramural civil rights responsibihties, its

staff have more reason than other operating di-

visions to interact with OCR staff. Most of the

interaction between HCFA and OCR staff takes

place at the regional level. HCFA has 10 re-

gional offices, most of which are located in the

same buildings as HHS regional offices, thus

facihtating interactions between the two staffs.

Yet HCFA interaction with OCR is hmited, and
only two HCFA regions had one or more full-

time employees devoted to civil rights activities.

The lack of proximity of some operating divi-

sions' and OCR's regional offices precludes cas-

ual, day-to-day encounters between the two
staffs and could restrict interactions on more
formal activities. Overcoming these barriers will

require additional efforts when these operating

divisions need training, technical assistance, or

other OCR contact.

In many cases, the operating divisions have

failed to demonstrate awareness and under-

standing of civil rights documents developed and
provided by OCR. Although the lack of the oper-

ating divisions' awareness of OCR documents is

disturbing, the information contained in these

documents is not very helpful to operating divi-

sion staff or their recipients in understanding

comphance or how to achieve it. As a result, op-

erating divisions have sometimes developed bet-

ter docvunents on their own. For example, NIH
provides a how-to guide in the "Outreach Note-

book for the NIH Guidehnes on Inclusion of

Women and Minorities as Subjects in Clinical

Research." It contains advice on how to estabUsh

and maintain communication with participants,

their famihes, and commvmities to better include

women and minorities in research studies. How-
ever, leadership for developing guidance should
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come from OCR to ensixre that all operating divi-

sions provide such guidance to funding recipients.

Although their organizational structures,

staffing, and levels of interaction with OCR may
not be conducive to conducting civil rights activi-

ties, several of the operating divisions are per-

forming some extramural civil rights functions.

OCR can delegate extramural responsibilities for

enforcing civil rights among recipients of grants

and contracts to the operating divisions through

a memorandum of understanding (MOU). An
MOU is appropriate for operating divisions to

collect additional information on grant appH-

cants' past civil rights performance before mak-
ing awards. However, few operating divisions

have an MOU with OCR, and such MOUs do not

satisfactorily address civil rights responsibihties.

For example, the 1979 MOU between OCR and
HCFA delegates broad extramviral responsibih-

ties for enforcing civil rights among recipients of

grants and contracts and states ways in which

OCR will support HCFA. It does not mention

preaward, postaward, or onsite reviews of com-

phance, nor does it direct HCFA to coUect infor-

mation that OCR might use for such reviews. At
the same time, HCFA has done very httle to

meet the responsibihties stated in it, such as as-

sessing recipients' needs for technical assistance.

An MOU can have advantages for operating di-

visions as weU as for OCR. However, the broad

language of HCFA's longstanding MOU may not

be the best model. It is unclear how much re-

sponsibihty is delegated to the operating divi-

sion. But, regardless of the language, the HCFA
MOU appears to be of httle consequence because

neither HCFA nor OCR are carrying out many of

the responsibihties agreed to in the docixment.

Apart from any formal agreement with OCR,
the operating divisions' only authorized extra-

mural civil rights enforcement responsibihty is

obtaining the assvtrance of civil rights comph-

ance from recipients. Before providing Federal

assistance, operating divisions are required to

ensure that the appropriate civil rights forms in

the apphcation packets for Federal financial as-

sistance are submitted to OCR. The assurance

forms provide an itemized hst of civil rights laws

and require a signature of confirmation that the

organization will comply with all Federal stat-

utes relating to nondiscrimination. Operating

division staff lack the authority to do any fol-

lowup after the assurance of comphance has

been received. Similarly, during the postaward
stage, when the operating division's program
staff conduct site visits to determine the prog-

ress of recipients in carrying out their health-

related missions, they are not expected to inves-

tigate recipients' comphance with civil rights

statutes or complaints of discrimination.

Apart from the certificate of assurance, apph-
cation packages address civil rights issues in

other ways. The National Institutes of Health

(NIH) apphcation package includes a form for

personal information, including race/ethnicity,

on the principal investigator or program director

and a pohcy statement on the inclusion of mi-

norities and women. The form states that the

personal information on the grantee is used to

monitor any inequities in the review and award
processes and is separated from the grant apph-

cation before the review processso that it does

not influence the process of awarding funds. It is

unclear whether NIH or any other operating di-

visions are routinely analyzing such information.

The NIH research grant apphcation also

states that women and minorities must be in-

cluded in research protocols. If minorities and
women are not included, a clear and compelling

rationale and justification must estabhsh that

inclusion of women and minorities is inappropri-

ate with respect to the health of the subjects or

the purpose of the research. Apphcation instruc-

tions state that grantees must report annual en-

rollment of women and men and the race and
ethnicity of research participants. However, it is

unclear whether the reports are used to review

comphance of individual grantees.

OCR expects operating division staff to be

aware of civil rights statutes and to refer sus-

pected violations to OCR. But, the role that OCR
intends for operating divisions is limited to en-

suring that grant apphcants receive the appro-

priate apphcation forms and submit civil rights

assurances. Only a few operating divisions have

moved beyond that hmited role. For example,

the Substance Abuse and Mental Health Service

Administration's (SAMHSA) Office of Equal

Employment Opportunity and Civil Rights as-

sisted OCR in its major outreach and education

campaign on LEP guidance. In addition, Health

Resources and Services Administration (HRSA)
has a pohcy on monitoring civil rights comph-

ance of federally assisted recipients and con-

ducts a small nixmber of onsite audits to ensure
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compliance when reviewing, awarding, and

monitoring their contracts and grants. These

activities appear to be done without OCR's dele-

gation of authority or any other formal under-

standing and suggest the need for OCR inter-

vention to ensure a clear, formaHzed delineation

of roles and responsibiUties.

HCFA strives to guarantee equal access to

health care in its medicare and medicaid pro-

grams by assuring all individuals the opportu-

nity to have their health care needs met with the

best health care that can be provided, regardless

of location, income, or other circumstances. The
operating division has numerous ways of doing

this. For example, in 1994 and again in 1998,

HCFA issued a Civil Rights CompHance PoHcy

Statement expressing a commitment to ensuring

that there is no discrimination in the deUvery of

health care services under HCFA programs. The
statement was shared with contractors, State

agencies, health care providers, and others who
administer HCFA programs. Equal access to

health care can also be monitored through

HCFA's data collection system which records

beneficiaries' race and ethnicity. However,

HCFA does not have definitive information on

the race or ethnicity of every claim because the

medicaid program is a Federal/State program
and HCFA cannot require States to adjust their

data collection systems.

Once a grant is approved, HCFA has a grants

management system to ensure compUance with

Federal laws, regulations, and pohcies; however,

civil rights compUance is not an expUcit part of

this system. HCFA appoints program and grant

management officials to each grant to address

programmatic, scientific, and/or technical as-

pects, to provide business or other expertise in

nonprogrammatic areas of grants administra-

tion, and to ensure that the grantee fulfills re-

quirements of laws, regulations, and administra-

tive pohcies. Notably, collecting information

about the number or percentage of minorities

and women who are employed or served by

grantee organizations is not stated as responsi-

bihties of these officials.

Finally, the authorities that OCR and the

operating divisions have to monitor the civil

rights comphance of recipients is somewhat dif-

ferent for block grant programs than it is for

other grants and cooperative agreements. With
respect to block grant programs, OCR has no

line authority over the activities of operating

divisions. Without OCR involvement, operating

divisions that sponsor State-administered block

grant programs may have difficulty providing

civil rights guidance to State recipients on, for

example, comphance or methods of administra-

tion to ensure subrecipients' comphance. HHS
requires its State recipients to submit methods
of administration specifying their procedures in

assessing, maintaining, achieving, and ensuring

their own and subrecipients' comphance, but

operating divisions do not (and are not required

to) review the submitted methods or monitor

States' adherence to such procedvires.

Authority for Civil Rights Enforcement

Finding: The Secretary's delegation of

authority makes it clear that HHS' Office for

CivU Rights, not the operating divisions, is re-

sponsible for comphance and enforcement activi-

ties relative to civil rights statutes. However,

OCR has acknowledged that it is not able to con-

duct all necessary comphance activities because

of the severe budget restraints under which it

operates. Based on the Commission's study of

civil rights in the health care setting, it is very

clear that there is a significant problem in edu-

cating recipients of Federal funding about their

responsibihties under the civil rights statutes

OCR enforces, particularly the older ones such

as title VI, Hill-Bvirton, and title IX.is"

A 1993 report of the HHS Civil Rights Review

Team found a lack of a relationship between

OCR and the operating divisions. OCR's review

activities were not meaningfully integrated into

operating division program management func-

tions. OCR guidance to the operating divisions

tended to be informal. OCR did not have an
oversight and monitoring system to review,

evaluate, and direct the operating division per-

formance in civil rights comphance activities. In

short, OCR and the operating divisions did not

share responsibihties for enforcement of civil

rights statutes (i.e., complaints investigations,

comphance reviews, and obtaining assvirances of

comphance) and broader civil rights issues such

as identifying discriminatory practices or sys-

temic discrimination and implementing ap-

proaches for prevention or resolution of prob-

lems. The report suggested that OCR use oper-

is-" See chap. 5, p. 229.
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ating divisions to obtain detailed information on

grant applicants' past civil rights performance,

carry out pregrant reviews of recipients' self-

audits; gather information for OCR reviews; and

audit activities in the course of monitoring civil

rights comphance. The report also recommended

that OCR notify operating divisions of com-

plaints filed against grantees and the final

findings and sohcit their help in identifying

problematic trends, and that OCR and operating

division experts collaborate in identifying

strategies to address systemic discrimination, i^s

Because the operating divisions are responsi-

ble for administering regulations, grants, con-

tracts, and programs covered under the statutes,

they can have enormous impact on the effective-

ness of OCR's civil rights enforcement efforts.

Yet there is no uniform system at the Depart-

ment to ensure that all operating divisions are

meeting civil rights responsibihties effectively.

Generally, some operating divisions do not have

a system for referring complaints to OCR and do

not know how many total complaints are filed

within OCR. There is no coordinated system for

conducting preaward reviews, and very Uttle coor-

dination with OCR concerning these reviews.i^e

Recommendation: Optimally, OCR must

have additional resources in order to effectively

enforce civil rights laws in the health care con-

text. Additional staff are needed for OCR to con-

duct comphance reviews of all apphcants for and

recipients of HHS funding. OCR's budget should

be increased to at least $40 milhon in order for

OCR to sufficiently conduct comphance reviews,

investigations, and other civil rights enforce-

ment activities. However, because of the persis-

tent budgetary problems experienced by OCR

and the cvirrent pohtical chmate, it appears un-

likely that OCR will receive such a significant

increase in the near future. Absent an increase

in OCR's budget, operating divisions could trans-

fer funds to OCR for additional fuU-time em-

ployees to enforce civil rights in programs

funded by operating divisions.

A third alternative would be to delegate spe-

cific civil rights enforcement activities to civil

rights units within the operating divisions,

through a delegated directive from the Secre-

tary. With appropriate OCR oversight, the oper-

155 See chap. 5, pp. 255-56.

156 See chap. 5, pp. 239-54.

ating divisions could conduct most civil rights

enforcement activities. However, in order to con-

duct complaint investigations and full-scope

compliance reviews and develop methods of ad-

ministration and pohcy guidance, significant

OCR oversight would be required. OCR and the

operating divisions should review the extramu-

ral civil rights responsibihties and activities cur-

rently conducted by operating divisions and de-

termine the extent to which civil rights enforce-

ment activities could be delegated to operating

divisions.

All delegated enforcement activities should be

handled by a separate civil rights unit in each

operating division. Each civil rights unit should

be staffed by a minimum of 25 employees, in-

cluding a civil rights manager. All new staff

hired for the operating divisions' civil rights of-

fices should be certified by OCR to conduct civil

rights related job functions. However, creating a

separate civil rights office within each of the op-

erating divisions could cause a potential disjunc-

tion in the enforcement and monitoring of civil

rights. To prevent this, the operating division

offices must be required to report directly to

OCR headquarters and will be subject to all poU-

cies and rules estabhshed by OCR headquarters.

All activities of such units must be closely moni-

tored and reviewed by OCR. Any correspondence

to apphcants and recipients concerning civil

rights comphance must be reviewed and effected

by the director of OCR.

In addition, OCR should set forth standards

and guidehnes for a uniform system of civil

rights responsibihties and coordination of civil

rights activities, where possible, within the op-

erating divisions. Operating divisions' civil

rights staff must be trained siifficiently in civil

rights laws and investigative techniques. There

also should be ongoing oversight of operating

division civil rights staff by OCR. For each oper-

ating division, OCR should assign staff members

to act as a haison between OCR and the civil

rights staff of each operating division. In this

way, all enforcement issues can be coordinated

through OCR.
OCR remains ultimately responsible for HHS'

implementation and enforcement of title VI. As

such, the director of OCR must directly guide the

operating division activities related to title VI

and other external civil rights enforcement. To

effectuate such guidance, OCR should first de-
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velop comprehensive procedures or instructions

for the enforcement authority delegated to the

operating divisions. These procedvires should

instruct the operating division staff to conduct

the specific mechanisms assigned them, such as

desk audit compUance reviews. Second, OCR
must estabUsh a thorough oversight and moni-

toring system to review, evaluate, and direct op-

erating divisions' performance related to those

compUance functions. As part of this system, op-

erating divisions should be required to report

specific activities on a quarterly basis; and, OCR
should regularly review and evaluate Operating

division staff efforts; regularly assist and train

operational staff; and provide agency poUcy

gviidance and general legal and regulatory guid-

ance as necessary. Such a system will enable

OCR to effectuate necessary changes in the op-

erating divisions' responsibUities and practices

when problems in title VI implementation and en-

forcement Eire discovered at the operational level.

Finding: OCR has various levels of interac-

tion with the operating divisions. In at least one

instance, this interaction has been formahzed

with a memorandum of understanding (MOU).
For example, the MOU between OCR and HCFA
delegates broad extramural responsibihties for

enforcing civil rights among recipients of grants

and contracts. Yet it is unclear precisely how
much responsibility has been delegated to

HCFA. 157

However, OCR does not have formal agree-

ments with most of the operating divisions

within HHS. Nonetheless, it appears that some
of the operating divisions informally engage in

civil rights compliance activities. For example, in

1998 SAMHSA's EEOCR office was formed to

include external civil rights functions, yet there

cvirrently is no formal MOU or other agreement

between OCR and SAMHSA defining exactly

what external civil rights activities SAMHSA's
EEOCR office should perform.iss

Recommendation: MOUs with operating

divisions could facihtate OCR's civil rights en-

forcement activities in a number of important

ways. To the extent that operating division staff

are conducting informal civil rights related ac-

tivities, OCR must formahze these activities

through a delegated agreement clearly specify-

157 See chap. 5, pp. 240-42

158 See chap. 5, p. 250.

ing the exact external enforcement activities for

which an operating division has responsibility,

whether complaints referral, preaward reviews,

or other enforcement activities. OCR should en-

ter into memoranda of understanding with oper-

ating divisions, and update the MOUs already in

existence. OCR shovdd use these memoranda of

understanding to formaUze the role of the oper-

ating divisions in conducting civil rights related

activities, particularly those activities that oper-

ating divisions already perform. OCR also

should use these delegated agreements to ensure

a higher level of quahty in its civil rights en-

forcement operations.

Each MOU shoidd include provisions detail-

ing the civil rights aspects of each operating di-

vision's operations, including goals for specific

initiatives. Through the estabHshment of guide-

lines and procedures, an MOU should also en-

svire a higher quahty of operating division re-

sponse with respect to referrals of civil rights

violations to OCR. Specifically, an MOU should

include specific instructions on what kinds of

information are useful in making an assessment

as to whether a recipient is engaging in dis-

criminatory conduct. In addition, each MOU
should provide guidehnes for better implement-

ing comphance requirements such as preaward
assvirances. For example, operating division staff

shovdd conduct meetings with recipients to en-

sure that they fully understand assurances'

comphance reqviirements.

To be effective, an MOU should be clear in

outhning the responsibihties of OCR and the

operating division to ensure that the civil rights

responsibihties are workable, compatible, and
achievable. It should include mechanisms for

evaluating the implementation of the reqvure-

ments and responsibihties for effectiveness. Any
MOU should be written so that it can be updated

to reflect changes in the laws' provisions and
coverage. The MOU agreement should facihtate

regular interaction about civil rights matters

between the operating division and OCR. It

should clarify the communication hnes between

what is expected from both the operating divi-

sion and OCR with respect to comphance activi-

ties and complaints information. The negotiation

process between operating divisions and OCR to

formulate an MOU shovdd be a continuous and
regular exchange between the two entities to

share ideas and recommendations. Finally, after
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the MOU is developed, meetings between OCR
and operating division staff concerning the im-

plementation of all responsibiUties in the MOU
should be held routinely to assess how the

MOU's provisions are being implemented and

/ how the implementation can be improved.

Finding: The current MOU between HCFA
and OCR, signed in 1979, does not mention

preaward, postaward, or onsite reviews of com-

pUance, nor does it direct HCFA to collect infor-

mation that OCR might use for such reviews. At
the same time, HCFA does very Uttle to meet the

responsibilities stated in the agreement, such as

assessing recipients' needs for technical assis-

tance. Further, although the MOU states ways
in which OCR will support HCFA, OCR is doing

very httle to carry out its responsibihties to

HCFA. However, HCFA's civil rights staff are

hoping to do more on extramural civil rights and
plan to negotiate a new MOU with OCR with

more clearly stated responsibiUties, including

some means by which HCFA can expedite OCR
complaints processing and compUance reviews. ^^9

Recommendation: HCFA's 1979 MOU
needs to be revised and updated. OCR shovdd

negotiate a new MOU with HCFA to clearly de-

fine the responsibiUties of each agency. The lan-

guage of the MOU shovdd clearly state the en-

forcement duties that are delegated to the oper-

ating division. Furthermore, any activities dele-

gated to HCFA should be tailored to the staffing

and resources that the operating division has to

perform them. The MOU also should specify

OCR's responsibihties in relation to HCFA. With
these required elements, the memorandum of

understanding between HCFA and OCR covdd be

used as a model for the development of civil

rights offices and responsibiUties within other

operating divisions.

Implications of Operating Division

Organization for HHS Civil Rights Enforcement

Finding: The Commission found that none of

the operating divisions has an independent civil

rights staff for external civil rights activities.

Some operating divisions transfer such responsi-

biUties to their grants management office. Fovir

operating divisions have offices that appear to

address extramviral civil rights; however, these

offices focus primarily on equal employment op-

portunity (EEO) matters, and the mission of

these offices with respect to title VI, title IX,

HiU-Burton, and nondiscrimination provisions of

block grant statutes is unclear.

Further, operating divisions that have offices

which include extramural civil rights have few
staff devoted to extramural matters. For exam-
ple, FDA and SAMHSA do not have fuU-time

positions devoted to extramural civil rights mat-
ters; instead, civil rights responsibiUties are in-

corporated into the job functions of one staff

member in each office. HCFA, which had addi-

tional delegated responsibiUties, had three staff

who were assigned extramviral responsibiUties.

Among HCFA regions, two regions had one or

more fvdl-time employees devoted to civil rights

activities; the rest had half or less of a full-time

staff position spent on civil rights and related

activities. No other operating division appeared

to have regional staff engaged in extramural

civil rights activities.

The current number of operating division

staff assigned extramural duties is insufficient

for operating divisions to engage in enforcement

activities such as conducting pre- or postaward

reviews or site visits of funding recipients. With
such low staffing levels, operating divisions are

Umited to obtaining civil rights assurances. They
also are very Umited in the ways in which they

can incorporate extramural civil rights concerns

into program and poUcy decisions. At best, oper-

ating divisions can do Uttle beyond designating

an OCR Uaison.ieo

Recommendation: Barring an increase in

OCR's budget, aU operating divisions shovdd re-

distribute funds to estabUsh separate civil rights

units within them. Civil rights and EEO respon-

sibihties should be separated through the estab-

Ushment of a separate civil rights unit in each

operating division. Further, operating divisions

should review mission and functions of existing

offices with civil rights responsibiUties to ensure

that extramviral activities are included. Mission

and function statements shovdd provide for any

additional civil rights responsibihties incvirred

by signing an MOU or other agreement with

OCR. Operating divisions should also review the

position descriptions of staff assigned to extra-

mural activities and revise them to reflect ex-

tramural duties. AU activities of operating divi-

159 See chap. 5, pp. 240-43. 160 See chap. 5, pp. 234-54.
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sion civil rights offices shotild be monitored and
reviewed by OCR staff.

Operating divisions also should review staff-

ing levels in hght of their extramural civil rights

activities and add staff as appropriate. They
should not sign MOUs or other agreements that

obligate them to additional responsibihties that

their staff levels cannot support. Operating divi-

sions must either assign staff to separate civil

rights units, or fund additional full-time employees

within OCR for civQ rights enforcement activities.

Civil Rights Enforcement Responsibilities of

Operating Divisions

Finding: Because the preaward review is

OCR's responsibihty, most operating division

staff currently do not request applicants' data on
the racial/ethnic and gender characteristics of

the population eUgible to be served, examine
prospective recipients' record with respect to

comphance reviews conducted during previous

years, or obtain information on whether appli-

cants have been found in noncompUance with

civil rights laws in recent years. Yet a recent

HHS review team recommended that the oper-

ating divisions collect information regarding the

appHcant's current or past civil rights comph-
ance along with their assurance of compUance
with civil rights laws.

However, forms that could be used as a self-

audit currently exist and might be adapted to be

part of the funding appHcation. For example,

OCR is pilot testing an automated pregrant re-

view data request project for HCFA's medicare

program. Similarly, OCR and HRSA staff in Re-

gion X have entered into a partnership and have

developed a civil rights self-assessment for pro-

viders to use voluntarily. Some grantees found

the self-assessment useful in reminding them
that their signatvu-e on the assurance form im-

phes provision of health services in a nondis-

criminatory manner, in raising their awareness

of civil rights issues and requirements, and in

showing them new, cost effective ways of serving

patients consistent with civil rights regulations. ^^^

Reconunendation: Preaward reviews

shovdd be conducted for all appHcants for Fed-

eral funding. Operating division staff should

collect data on the racial/ethnic and gender

characteristics of the population ehgible to be

served by apphcants, and obtain information on
prospective recipients' records with respect to

comphance reviews and noncompliance with
civil rights laws in recent years. Such reviews

should be conducted by operating division staff

within a separate civil rights unit, or operating

divisions should transfer funds to OCR for this

and other civil rights enforcement activities.

OCR should continue developing its auto-

mated pregrant review data request project and
should expand it to other programs and other

operating divisions. In particular, self-audit

guidance should be provided to all recipients of

HHS funding. OCR should review HRSA's civil

rights self-assessment guide for its usefulness

with other providers and other operating divi-

sions. OCR should also issue a formal agreement
with HRSA to support the experimental use of

this document. Recipients should be encouraged

to conduct self-audits and maintain such infor-

mation in regards to comphance for futvire com-
phance reviews.

Finding: A grants management system of-

fers a mechanism through which operating divi-

sions can easily collect information on civil

rights comphance. For example, once a grant is

approved, HCFA has a grants management sys-

tem to ensure comphance with Federal laws,

regulations, and pohcies; however, civil rights

comphance is not an exphcit part of this system.

HCFA appoints program and grant management
officials to each grant to address programmatic,

scientific, and/or technical aspects, to provide

business or other expertise in nonprogrammatic
areas of grants administration, and to ensure

that the grantee fulfills requirements of laws,

regulations and administrative pohcies. A grants

pohcy officer has oversight of grants operations,

issues pohcies, and conducts technical assistance

and training for HCFA staff and grantee organi-

zations. He or she is to conduct onsite compU-

ance reviews of grantee organizations and stud-

ies to determine the need for changes in pohcies

or to develop and test innovative pohcies and
procedures. Notably, collecting information

about the number or percentage of minorities

and women who are employed or served by

grantee organizations is not stated as responsi-

bilities of these officials. ^^^

16J See chap. 5, pp. 239-45. 1G2 See chap. 5, pp. 250-53.
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Recommendation: Current grants man-
agement activities should be expanded to incor-

porate the collection of civil rights enforcement

data. Officials who currently conduct onsite

compUance reviews of grantee organizations

with respect to other grants administration is-

sues also could obtain information on civil rights

compHance. The number or percentage of mi-

norities and women the grantee organization

employs or serves, written affirmative action

pohcies, and information on complaints filed

against the organization are some of the infor-

mation that could be collected and provided to

OCR or operating divisions' civil rights units.

Finding: With respect to block grant pro-

grams, OCR has no line authority over the ac-

tivities of operating divisions. HHS requires its

State recipients to submit MOAs specifying their

procedures assessing, maintaining, achieving,

and ensuring their own and subrecipients com-

pHance, but operating divisions do not (and are

not required to) review the submitted MOAs or

monitor States' adherence to such procedures.

OCR itself has provided Httle guidance to States

concerning MOAs, and does not have a regular

program for reviewing States' and their subre-

cipients' comphance with civil rights laws. With-

out OCR involvement, operating divisions that

sponsor State-administered block grant pro-

grams may have difficulty providing guidance to

State recipients on ensviring subrecipients' com-

pUance with civil rights laws.^^^

Recommendation: OCR must ensure that

State recipients of HHS funding, and their

subrecipients, are complying with civil rights

statutes. Lacking sufficient staff and funds to

conduct annual reviews of recipients of block

grant funds, OCR must develop a mechanism by

which operating division civil rights staff sys-

tematically review and monitor State-

administered block grant programs. OCR should

develop training materials and conduct training

of operating division staff and their recipients on

MOAs, civil rights responsibihties, and ways of

assessing and achieving comphance. The proce-

dure should include States filing annual reports

with the operating division civil rights units on

their and their subrecipients' comphance with

apphcable civil rights laws. Operating division

civil rights staff should review the reports and

develop plans for conducting comphance re-

views. OCR should review and approve all State

reports and comphance reviews. All comphance
activities must be monitored by OCR.

Finding: Currently, there are no written

procedures concerning the forwarding of dis-

crimination complaints to OCR. In some in-

stances, civil rights complaints are referred to

OCR from district and regional offices of oper-

ating divisions, or complaints are sent directly to

OCR by complainants. Thus, operating division

headquarters staff are unaware of complaints

that have been filed against their recipients. To
address this problem, FDA staff would like an
MOU with OCR that requires OCR to inform the

FDA civil rights staff when OCR receives an
FDA complaint from one of these other offices.^^

Recommendation: OCR should develop a

mechanism for ensviring that all complaints of

discrimination are forwarded to OCR. At the

same time, OCR should recognize that operating

divisions want more information about com-
plaints filed against their recipients. OCR should

explore processes for routinely providing oper-

ating divisions information on the status of com-
plaints against their recipients. OCR should de-

velop a complaints tracking system that can pro-

vide information on the facihties against which
complaints have been filed, as well as other in-

formation about the investigation, including the

outcome of the investigation. Such a system

would require the collection of expanded data on

HHS funding recipients and apphcants. For ex-

ample, OCR should have information on all HHS
recipients, and the programs and/or operating

divisions that funded them. This information

shovJd be maintained in a database that can be

cross-referenced to the complaints tracking sys-

tem, so that when a complaint is filed, the in-

formation concerning the source of funding is

readily available. In this way, OCR will be able

to determine which operating division provided

the funding and can report any complaints and
violations to that operating division.

In addition, this tracking system should in-

clude information on the assvirance forms signed

by apphcants' organizations. OCR should track

the organizations and institutions that have

signed such forms, civil rights contact persons in

those organizations and institutions, and dates

163 See chap. 5, pp. 254-55. IG4 See chap. 5, pp. 239-45.
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such forms were signed. Maintaining accvirate,

up-to-date records on HHS funding recipients

and maintaining constant communication with

recipients is crucial not only for conducting com-

phance reviews, but also for demonstrating the

seriousness of OCR's mission with respect to

health care. OCR must become a known pres-

ence in the health care industry so that recipi-

ents and beneficiaries understand and know
where to get information concerning the apphca-

tion of civil rights laws to health care. This data-

base could also be a useful reference tool for fu-

ture funding—^before an appUcation is approved,

OCR and the grant-making entity can check to

see if a recipient has a history of violations.

Finding: Most operating divisions' only ex-

tramural enforcement responsibility is obtaining

the assurance of civil rights compUance. Before

providing Federal assistance, operating divisions

are required to ensure that the appropriate civil

rights assurance forms have been submitted to

OCR. The assurance forms reqviire an official of

the apphcant organization to attest that the or-

ganization will comply with all Federal statutes

relating to nondiscrimination. However, not all

of the operating divisions use the same forms for

applying for Federal assistance, and some forms

appear to be outdated. Thus, appUcants to the

various HHS programs probably do not receive

the same information concerning their civil

rights responsibihties.i^s

Recommendation: OCR should verify that

all operating divisions are using the appHcation

forms that provide standardized information on
civil rights requirements. This will ensure that

appUcants receive the most current instructions

regarding any civil rights guidance and report-

ing requirements. OCR also shovdd revise the

assvirance form itself to better describe the need

for appHcants' organizations to assure that they

will comply with civil rights laws, to make clear

to apphcants HHS' authority to conduct reviews

of such comphance, and to indicate the penalties

for failure to comply with the laws.

In addition to assurance forms, OCR should

develop technical assistance materials concern-

ing the importance and apphcation of civil rights

requirements to the health care industry. OCR
also should develop a brief simimary of its role

and how it can be contacted for further informa-

tion and technical assistance. Such information,

as well as OCR's civil rights fact sheets, should

be included in all apphcation packets.

In addition, OCR should provide properly

trained operating division staff appropriate re-

sources and guidance for conducting civil rights

comphance activities. For example, OCR staff

should prepare a questionnaire to accompany
the preaward assurance statement. This ques-

tionnaire would be designed to elucidate infor-

mation from the proposed grantee about its civil

rights record. Operating division staff could then

conduct a prehminary review of the response

and forward it to OCR with an appropriate rec-

ommendation.

The Extent of OCR's Leadership Role over

the Operating Divisions

Finding: The 1994 OCR Strategic Plan did

not directly address civil rights issues in, and
responsibiUties of, the operating divisions. Al-

though OCR did consult with the operating divi-

sions in developing its strategic plan, and
planned to expand partnerships for civil rights

awareness, it failed to incorporate operating di-

vision involvement in preaward reviews and
other civil rights enforcement activities. i^®

Recommendation: OCR should continue

interacting with operating divisions in develop-

ing its strategic and annual plans; seeking their

input into program priorities to address dis-

crimination, expanding partnerships for civil

rights awareness; and developing civil rights

gmdehnes and customer outreach. It should also

explore ways in which civil rights responsibiU-

ties can be better shared with operating divi-

sions. In short, OCR should reexamine the 1993

Civil Rights Review Team's report for overlooked

suggestions on how to better enforce civil rights

compUance, both through streamUning its own
enforcement processes and through assistance

fi-om the operating divisions.

Finding: Recently, OCR staff have begun
working more closely with the operating divi-

sions. By OCR accounts, the interaction has in-

creased, is more routine, and serves to ensiore

that HHS programs are reaching the individuals

the programs are intended to serve. But operat-

ing division staff did not report OCR and oper-

ating division interactions as being so frequent

>65 See chap. 5, pp. 249-55. iGS See chap. 5, p. 257.
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or regiilar as OCR reported them to be. Some of

the recent increase in interaction between OCR
and operating divisions may be because operat-

ing divisions have expanded their EEO offices to

include extramviral civil rights components and

begun to negotiate for additional responsibihties

through MOUs. OCR appears to work more fre-

quently with some operating divisions than oth-

ers. For example, FDA's OEECR reported re-

ceiving only minimal technical assistance and

guidance from OCR, usually only when new or

novel issues arose. The OEECR director would

like more regvdarly scheduled meetings with

OCR. HCFA's OEOCR recently has had much
interaction with OCR as a result of a massive

training effort. OEOCR's director hopes to sus-

tain intensive OCR interaction when the train-

ing is completed. On the other hand, SAMHSA
found OCR technical gviidance and assistance

readily available when the extramviral civil rights

component was added to its office functions. ^^^

Recommendation: OCR should continue to

strive to provide more technical assistance to

operating divisions. OCR should develop an an-

nual training plan and training materials de-

signed specifically for operating division staff.

Fvtrther, OCR shovild assign a headquarters staff

member to be responsible for civil rights issues

relating to each operating division. These staff

members wovild act as haisons between the op-

erating division civil rights vmits and OCR. In so

doing, these OCR operating division Uaisons

wovild provide training and technical assistance

to operating division staff, oversee civil rights

compHance activities of the operating divisions,

and coordinate information concerning the re-

cipients receiving funding from the operating

divisions. Also, each operating division should

designate a staff person in its civil rights office

to act as a haison with OCR, meeting regularly

and exchanging information with OCR staff.

Finding: OCR does not have a formal over-

sight and monitoring system to review, evaluate,

and direct the performance of operating divi-

sions as it relates to their extramural civil rights

activities. Gviidance to the operating divisions on

such matters tends to be on an informal basis.

Increased interaction between operating divi-

sions and OCR appears to be based on the

amount of an agency's extramural civil rights

activities and the negotiation of additional civil

rights responsibihties through MOUs.i^^

Recommendation: OCR shovdd take the

leadership role in providing gviidance and
training to operating divisions in carrying out

any MOU or agreement with respect to comph-
ance activities. It should be OCR's responsibOity

to monitor, review, and provide feedback to op-

erating divisions on their extramural civil rights

activities, as well as involve operating divisions

in identifying strategies to improve such activi-

ties. The relationship between the operating di-

visions and OCR should not be based on prox-

imity, negotiation of an agreement, or the extent

of operating divisions' comphance activities.

Operating Divisions' Awareness of

Civil Rights Regulations and Guidance
Finding: In many cases, operating divisions

failed to demonstrate an awareness and under-

standing of the civil rights documents and poli-

cies developed by OCR. Further, OCR civil rights

documents are not very helpful to operating di-

vision staff or their recipients in explaining civil

rights comphance or how to achieve it. Operat-

ing divisions have sometimes developed better

documents on their own. Yet, when an operating

division develops a useful docvunent, such as the

NIH Grants Policy Statement, other operating

divisions remain unaware of it and may continue

using less current documents. NIH has an

"Outreach Notebook" containing advice on how
to estabhsh and maintain communication with

participants, their famiUes, and communities to

better include minorities and women in research

studies which might be helpful to other operat-

ing divisions that fund research. But, NIH does

not have the authority to impose their poHcy

statement on other operating divisions, and

other operating divisions use the less recent PHS
Grants PoHcy Statement even though the NIH
Grants Policy Statement is an improvement. ^^^

Recommendation: OCR should assume a

leadership role in developing gviidance for oper-

ating divisions and their recipients. The guid-

ance should go beyond explaining regulations

and where victims of discrimination should file

their complaints. It should identify strategies for

providers and other funding recipients to

16T See chap. 5, pp. 255-62.

168 See chap. 5, pp. 239-55.

169 See chap. 5, pp. 235-39.
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achieve compliance. OCR should examine exist-

ing operating division guidance and encourage

other operating divisions to use or adapt helpful

documents.

Operating divisions shovdd make sure that

they are informing providers and funding recipi-

ents of the most recent poUcy statements and
guidance on civil rights compHance. They shoidd

consider including self-audit forms or other

documents that aid providers and recipients in

assessing their own civil rights compUance and
suggestions for outreach procedures to increase

the participation of minorities and women. Op-
erating divisions shovdd seek OCR and other

operating division input in developing such

guidance.

OCR must provide training for operating di-

visions to familiarize them with the civil rights

guidance that OCR provides, including regula-

tions, pohcy guidance, civil rights fact sheets and
pamphlets, and training materials. All operating

divisions should receive the documents, as weU
as training on the meaning of the documents and
how the information should be shared with re-

cipients and beneficiaries. There shovdd also be a

feedback mechanism so OCR can assess whether

these documents are understandable to lay persons.

All OCR materials, including regulations,

guidance, and technical assistance documents,

should be part of OCR training tools and re-

sources. OCR must assign staff to produce rele-

vant poUcy documents and research issues af-

fecting health care, such as managed care.

Finding: OCR lacks a poUcy on providing

civil rights training to operating division staff.

The headquarters office does not routinely train

operating division staff. Instead, regional OCR
offices conduct training sessions for operating

division regional staff. Further, OCR lacks any
means of assessing training needs. OCR does not

formally or regularly assess the deficiencies in

operating division staffs' civil rights knowledge

or skills. Finally, OCR does not even have

training materials to disseminate. Instead of a

comprehensive training manual, OCR rehes

upon the Case Resolution Manual, which needs

to be supplemented with more formal training.

According to OCR staff, OCR is trying to

make operating divisions more aware of civil

rights issues so they can target their programs

to address such issues. OCR guidance, technical

assistance, outreach to operating division fund-

ing recipients, and training are some ways to do
so. Although OCR has made some effort in these

areas, they have been piecemeal and have not

met operating division needs. Finally, although

the Secretary clearly delegated training operat-

ing division staff on civil rights to OCR, OCR has

not offered departmentwide training since 1993.

Since then, training has not covered all civil

rights statutes or been available to more than
one operating division at a time.^'"

Recommendation: OCR should formulate a

written poHcy that requires training of operating

division staff on civil rights matters on a regular

basis. This pohcy would require OCR to provide

training and technical assistance as part of its

operations. In addition, similar departmentwide,

intensive civil rights training and technical as-

sistance activities that were offered in 1993, and
at HCFA during 1999, should be sponsored by
OCR more regularly, and not initiated solely at

the request of an operating division. The De-

partment should make resources available so

that OCR staff can travel to operating divisions'

regional and/or cluster offices to offer these

services.

Moreover, OCR should develop an assess-

ment to identify training needs of OCR staff at

headquarters and in the regions, as well as of

operating division staff. The assessment should

be part of a routine procedure to identify train-

ing needs and provide and evaluate the training.

OCR should make svire that their regional staff

are adequately trained to offer appropriate tech-

nical assistance to operating divisions' regional

staff. At the same time, OCR should monitor the

extent to which regional staff provide operating

divisions technical assistance to know when
training is needed.

Further, OCR should develop a technical as-

sistance guide and other training materials that

address not just complaints and comphance re-

views, but also outreach for minorities and
women, and other ways to achieve compHance.

The materials should be disseminated to all op-

erating divisions and through them to providers

and recipients.

Organization of Operating Divisions

Finding: The amount of interaction between

operating divisions and OCR varies depending

1™ See chap. 5, pp. 261-62.
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on the proximity between operating divisions'

regional offices and OCR regional offices. The
lack of proximity influences the frequency and
formahty of the interaction, even for certain

critical activities such as training and technical

assistance. Regional structure may affect oper-

ating divisions' abiUty to engage in civil rights

enforcement. Much of HCFA's interaction with

OCR staff takes place at the regional level. Most
of HCFA's 10 regional offices are located in the

same buildings as HHS regional offices, thus

facilitating interactions between the two staffs.

Yet HCFA and other operating division interac-

tion with OCR is limited by the small number of

regional staff with extramural responsibihties.

Furthermore, not all operating divisions have a

regional office structure that provides easy op-

portunities for interaction with OCR regional

offices. Some operating divisions lack proximity

with OCR's regional offices, which precludes

casual, day-to-day encounters between the two

staffs and covdd restrict interactions on more
formal activities. ^'^^

Recommendation: Operating divisions that

are to carry out extramural activities with re-

cipients must have the regional staff and struc-

ture to do so. They should consider ways to in-

crease interaction with OCR on extramural civil

rights matters, including the proximity of their

offices to OCR regional offices. In particular, op-

erating divisions that do not have standard re-

gional structures, shotdd make additional efforts

to overcome barriers to interaction with OCR,
such as by scheduling more frequent training or

technical assistance.

Recipients of HI-IS Funds
Finding: The assurance of compUance form

is signed by an authorized official of the organi-

zation receiving Federal funds. Thus, the em-

ployees of the organization who provide health

care services or conduct health research are not

directly informed by OCR of their responsibihty

to comply with civil rights laws, nor are they

held accountable for violations of civil rights

laws. There is no mechanism to guarantee that

such individuals are even informed of the laws that

are applicable to the services they provide.^''^

"1 See chap. 5, pp. 231-35.

"2 See chap. 5, pp. 245-18.

Recommendation: As a requirement of re-

ceiving Federal funds, OCR should reqxiire all

recipients to designate a civil rights coordinator.

This coordinator would be responsible for en-

suring that employees of the recipient are

knowledgeable of and comply with title VI, title

IX, the Hill-Bvirton Act, civil rights provisions of

block grant statutes, and other apphcable civil

rights laws. OCR should specify minimum re-

sponsibilities of the civil rights coordinators,

which should include:

• Monitoring agreements (grants, loans, con-

tracts, etc.) with HHS to ensure compHance
with civil rights laws.

• Coordinating OCR comphance reviews for the

organization.

• Providing data to OCR and/or State agencies

for the pvirposes of ensxiring comphance with
civil rights reqviirements.

• Educating employees of the organization on
civil rights issues and responsibihties.

• Providing information to patients and benefi-

ciaries concerning their civil rights.

• Working with organizational programs and
entities (legal and pohcy offices, emergency
room staff, researchers, etc.) to ensure that

civil rights responsibilities are vmderstood

and incorporated into all activities of the or-

ganization.

• Working with OCR to obtain technical assis-

tance and educational materials, as needed.

• Acting as a Uaison between the organization

and OCR and other civil rights organizations.

OCR must certify this coordinator as having

the appropriate training and job responsibihties

to occupy this position. OCR must recertify the

coordinator every 5 years, and verify annually

that the individual responsible for acting as the

coordinator has not been replaced. In certifying

the coordinator, OCR must consider the coordi-

nator's placement within the organizational

structure of the organization. For example, the

civil rights coordinator should not be located in

the human resources office or have equal em-
ployment responsibihties.

National Institutes of Health

Finding: The NIH apphcation package in-

cludes a form for personal information on the

principal investigator or program director, ask-
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ing for his or her age, gender, and race or ethnic

origin. The form states that this information is

used to monitor any ineqviities in the review and

award processes and is separated from the grant

apphcation before the review process so that it

does not influence the process of awarding funds. It

is unclear whether NIH or any other operating di-

visions are routinely analyzing such information.^'^^

Recommendation: NIH (and any other op-

erating division that funds research) should rou-

tinely report and monitor the numbers of mi-

nority and women researchers who apply for and
receive funding for research. This information is

crucial in determining potential violations of ti-

tle VI and title IX in the context of chnical trials

and health research.

Finding: The NIH grant appHcation states

that research involving hviman subjects must
comply with NIH gviidehnes on the inclusion of

women and minorities in chnical trials. A clear

and compeUing rationale and justification for not

including minorities and women must estabUsh

that inclusion is inappropriate with respect to

the health of the subjects or the purposes of the

research. Cost and cluldbearing potential are not

acceptable reasons for exclusion. AppHcation

instructions state that grantees must report an-

nual enrollment of women and men and the race

and ethnicity of research participants. But, it is

unclear whether the reports are used to review

comphance of individual grantees. ^'^^

Recommendation: OCR, with the assis-

tance of NIH, should develop a mechanism for

reviewing grantees' annual reports on the inclu-

sion of women and minorities as participants in

federally funded research. Such information

should be used as a preliminary review of the

comphance of individual grantees.

In addition to reviewing such reports, OCR
should develop a mechanism by which OCR
monitors whether researchers are including

women and minorities in adequate numbers in

their research. For example, OCR could accom-

phsh this through visits to research sites or re-

viewing researchers' documents and records on

chnical trial participants. OCR also shotdd es-

tabhsh guidehnes on the inclusion of women and
minorities in health research. Such gmdehnes
should incorporate the gmdehnes already pre-

pared by NIH and other operating divisions, and
should be written in an easy-to-use format that

provides specific examples and clearly describes

OCR's pohcy on the inclusion of women and mi-

norities in chnical trials.

Health Care Financing Administration

Finding: HCFA's monitoring of equal access

to health care is impaired by its data collection

system and the information on beneficiaries'

race and ethnicity recorded in it. HCFA does not

have definitive information on the race or eth-

nicity of every beneficiary. Because the medicaid

program is a Federal/State program, the oper-

ating division concluded that it could not require

States to make changes to the race/ethnicity

field in their data systems. At the same time,

HCFA also does not have complete information

on the race or ethnicity of aU medicare claim-

ants. HCFA staff recently made an effort to

identify the race/ethnicity of medicare benefici-

aries but did not eliminate the problem. ^''^

Recommendation: HCFA must continue to

pursue getting more complete information on the

race and ethnicity of medicaid and medicare

beneficiaries so that the access to care of minori-

ties and women can be tracked. OCR shoxild pro-

vide guidance to and work jointly with HCFA to

ensvire appropriate data are collected. For ex-

ample, in addition to data on race, ethnicity, and
gender, HCFA shovdd maintain information on

the tjrpes of medical services received, quahty of

care, etc.

Finding: A HCFA manual provides recipi-

ents guidance on producing materials reaching

out to beneficiaries. It gives standard language

about discrimination to be included in pubhca-

tions. The manual also addresses writing for

audiences with low hteracy, cxdtural differences,

and cidtural sensitivities. However, the guide

does not make any suggestions for outreach to

persons for whom Enghsh is a second language,

for example, whether bihngual materials shovdd

be provided, or if an interpreter should be made
available. 1''^

Recommendation: HCFA's outreach man-
ual should be revised to include information on

reaching persons for whom Enghsh is a second

language and other persons with lingxiistic bar-

1T3 See chap. 5, pp. 245-48.

"4 See chap. 5, pp. 245-48.

175 See chap. 5, pp. 251-52.

176 See chap. 5, pp. 252-53.
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riers. The gxiidance should be based on OCR's

guidance on limited Enghsh proficiency and
should be coordinated through OCR.

Finding: Among the operating divisions,

HCFA has the most interaction with OCR. How-
ever, the extent to which HCFA performs exter-

nal civil rights functions remains unclear, due in

part to the lack of clarity not just in HCFA's role

as an agency but with respect to the roles of in-

dividual HCFA staff members. On the surface, it

appears that the focus on internal civil rights

enforcement prevails within HCFA. The func-

tions and activities of HCFA's Office of Equal

Opportunity and Civil Rights (OEOCR) appear

to revolve around equal opportunity and internal

civil rights activities rather than external civil

rights issues. OEOCR's director explained that

"Civil Rights" had been added to the name of the

Office in 1997.

HHS/OCR has delegated more authority for

civil rights enforcement activities to HCFA than

any other operating division. Nonetheless,

HCFA's OEOCR has only 18 staff members.

They include a director, an administrative offi-

cer, and a secretary; the rest are EEO managers,

EEO speciaUsts, or EEO assistants. However,

only three of these staff are assigned to extra-

mviral civil rights matters—one EEO manager
and two EEO specialists.

Although the MOU could be sufficient as a

means of authorizing HCFA to conduct external

civil rights enforcement efforts, the two agencies

have not worked together to implement it so that

aU confusion would be removed as to the exact

nature of HCFA's role, particularly whether or to

what extent this role encompasses external civil

rights enforcement. It appears the main prob-

lems are the clarity with which the instrument

delegating authority delineates HCFA's role and

both agencies' coordination and implementation

efforts, particularly in fashioning clearly their

objectives in involving HCFA in any external

civil rights enforcement efforts and their ability

to execute those external civil rights matters. ^'''^

Reconunendation: The Secretary of HHS
should clarify HCFA's delegation of civil rights

authority with respect to HCFA's legislation or

through regulations. Alternatively, OCR's dele-

gation of authority should be rewritten to clarify

HCFA's role, to the extent that OCR wishes it to

have a role, in supporting OCR's external civil

rights enforcement efforts. Moreover, the two
agencies should work closely together to imple-

ment the delegation of authority so that aU con-

fusion is removed as to the exact nature of

HCFA's role, particularly whether or to what
extent this role encompasses external civil rights

enforcement. Specifically, the Secretary of HHS
shoxold strongly indicate that aU final decisions

on external civil rights matters must be ap-

proved by OCR.

Administration on Aging
Finding: The Administration on Aging (AoA)

demonstrated a lack of understanding of its ex-

tramural civil rights responsibilities. AoA indi-

cated that the enforcement of nondiscrimination

laws regarding access to health care for women
and members of racial and ethnic minority

groups is irrelevant given AoA's mission. The
Assistant Secretary for Aging failed to recognize

that the operating division must promote civil

rights compUance in health services it supports

indirectly through its funding recipients. The
operating division administers several special

programs for the aging through State grants and
is responsible for supporting OCR's enforcement

endeavors through whatever activities OCR
deems appropriate, typically outreach and tech-

nical assistance. ^^8

Recommendation: The AoA's lack of under-

standing of extramural civil rights responsibili-

ties demonstrates that OCR needs to train the

operating division on its responsibilities. In its

training OCR must distinguish between the tra-

ditional enforcement activities, that is, com-

plaints investigations and compHance reviews,

that it has reserved for itself, and broader ex-

tramural activities that are the responsibihty of

the operating division. These activities include

ensuring that applicants receive appropriate

civil rights assurance forms to submit and pro-

moting civil rights comphance among funding

recipients through activities such as outreach,

technical assistance, or whatever else OCR
deems appropriate.

Indian Health Service

Finding: The Indian Health Service (IHS)

demonstrated a lack of understanding of their

1" See chap. 5, pp. 240-42. 178 See chap. 5, p. 236.
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extramural civil rights responsibilities and had
no knowledge of OCR guidance pertaining to

them. Yet extramural civil rights issues are

clearly important in the operating division. IHS
provided correspondence concerning suspected

patterns of discrimination against Native Ameri-

cans and Alaskan Natives involving State and
local programs or State and local administra-

tions of federally funded programs. An IHS
memorandum of agreement with OCR clearly

identifies IHS' responsibHities to notify OCR of

instances of discrimination and to enforce pro-

gram requirements with IHS contractors who
deny services to their Native American and
Alaskan Native cUents. Several IHS grant appU-

cation kits, like those other operating divisions

use, require the appHcant to sign an assvirance

of compUance with Federal statutes relating to

nondiscrimination, thus invoking the mechanism
by which aU recipients of Federal assistance are

accountable for civil rights comphance.^''^

Recommendation: OCR needs to train IHS
on its civil rights responsibilities. Training

should cover aU responsibiHties delegated to IHS
through an MOU or other delegated agreement

with OCR. OCR should provide technical assis-

tance to IHS on civil rights statutes and the role

of complaints investigations and compUance re-

views. OCR shovdd also instruct IHS staff on is-

sues concerning civil rights assurance forms and
promoting civil rights compUance among funding

recipients through activities such as outreach,

education, and technical assistance.

Finding: IHS has been concerned that Na-

tive Americans or Alaska Natives are eUgible for

all health care services or payments for services

that other persons are eUgible for, yet they are

often refused such services and referred to IHS
services, which are intended to provide only re-

sidual medical care and services. IHS has had a

three-party agreement involving IHS, OCR, and
HCFA, to address the civil rights enforcement of

this issue since 1974.

The agreement Usts the responsibiUties of

OCR, HCFA, and IHS to implement this poUcy.

OCR must designate headquarters and regional

staff to serve as Uaisons with IHS for civil rights

complaints and activities related to the agree-

ment. It must coUect sufficient information from

State and local agencies and medical service

providers to monitor civil rights compUance. It

must investigate any complaints or information

IHS forwards regarding complaints of this type

of discrimination and proceed with other appro-

priate enforcement activities. FinaUy, it must
require State and local agencies that administer

medical service programs to communicate the

availabiUty of services to American Indian or

Alaska Native communities.

The agreement requires IHS to coordinate

outreach with other groups and organizations to

inform Native Americans and Alaskan Natives

about their eUgibiUty for health services pay-

ment programs. IHS also is required to assist

Native Americans and Alaskan Natives with ob-

taining the necessary certifications for these

programs and in fiUng complaints with OCR.
IHS must enforce reqiiirements of contractors

concerning third-party payment for services

rendered to eUgible Native Americans and Alas-

kan Natives and notify OCR of instances of

health care providers' or contractors' noncompU-
ance. Further, the agreement stipulates that

IHS must help identify the number of Native

Americans and Alaska Natives eUgible for vari-

ous federally assisted services so that service to

them can be monitored. The agreement states

that HCFA must inform State agencies adminis-

tering the medicaid program about the poUcy on
the eUgibiUty of Native Americans and Alaskan
Natives, ens\ire that State plans and practices

do not conflict with this poUcy, provide technical

assistance to develop procedures to avoid non-

compUance, and notify OCR of instances where
State or local agencies deny Native Americans or

Alaskan Natives eUgibiUty in noncompUance
with the poUcy.^8°

The three-party agreement is clear about

what responsibiUties each party bears. It clari-

fies IHS and HCFA responsibiUties for extramu-

ral civil rights activities, yet does not delegate

any authority for conducting complaints investi-

gations or compUance reviews. Thus, it does not

extend the operating division's responsibiUties

any further. Similarly, OCR's responsibiUties,

apart from providing headquarters and regional

Uaisons, are nothing more than the enforcement

activities for which they are responsible even in

the absence of an agreement.

1™ See chap. 5, pp. 236-37. 180 See chap. 5, pp. 242-43.
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The three-party agreement does not, how-

ever, appear to have overcome discrimination

against Native Americans and Alaskan Natives

in health service payment programs. In a 1994

memorandum, IHS concluded that OCR was not

enforcing civil rights with respect to Native

Americans. It noted first that the agreement was
a compromise—IHS wanted OCR to estabUsh an
"Indian Desk" rather than Haisons. Second, OCR
does not give American Indian and Alaskan Na-

tive issues a high priority. Third, OCR fails to

recognize incidents of apparent discrimination

against Native Americans and Alaskan Natives

as indicative of statewide, institutionahzed dis-

criminatory attitudes, poHcies, and procedures.

Recommendation: OCR, IHS, and HCFA
must each carry out the tasks agreed to in the

three-party agreement. OCR must designate

headquarters and regional staff to serve as hai-

sons with IHS for civil rights complaints and
activities related to the agreement. It must col-

lect sufficient information from State and local

agencies and medical service providers to moni-

tor civil rights comphance. It must investigate

any complaints or information IHS forwards re-

garding complaints of this type of discrimination

and proceed with other appropriate enforcement

activities. Finally, it must require State and lo-

cal agencies that administer medical service

programs to communicate the availabihty of

services to American Indian or Alaska Native

commvmities.

IHS must coordinate outreach with other

groups and organizations to inform Native

Americans and Alaskan Natives about their eU-

gibihty for health services payment programs. It

must assist Native Americans and Alaskan Na-

tives with obtaining the necessary certifications

for these programs and in filing complaints with

OCR. IHS must enforce requirements of contrac-

tors concerning third-party payment for services

rendered to ehgible Native Americans and Alas-

kan Natives and notify OCR of instances of

health care providers' or contractors' noncompU-

ance. IHS must also help identify the ntunber of

Native Americans and Alaskan Natives ehgible

for various federally assisted services so that

service to them can be monitored.

HCFA must inform State agencies adminis-

tering the medicaid program about the pohcy on

the ehgibihty of Native Americans and Alaskan

Natives, ensvire that State plans and practices

do not confhct with this pohcy;, provide technical

assistance to develop procedures to avoid non-

comphance, and notify OCR of instances where
State or local agencies deny Native Americans or

Alaskan Natives ehgibihty in noncomphance
with the pohcy.

Fiuthermore, OCR must meet with IHS to

design a system to monitor contractors' third-

party payment services rendered to Native

Americans and Alaskan Natives. The system
should make use of any information IHS has
collected on the nvmibers of ehgible Native

Americans and Alaskan Natives to determine

how extensively services are denied to these

groups. OCR should help identify any additional

information IHS might collect to monitor this

issue and grant them the authority to coUect this

information. The information should be collected

in sufficient detail to determine whether State

pohcies are having adverse effects on these

groups. OCR should immediately undertake

comphance reviews of medicaid providers to de-

termine whether State pohcies or practices are

failing to provide the third-party payments for

which Native Americans and Alaskan Natives

are ehgible.

Chapter 6. Health Care Reform
Ensuring equal access to quahty health care

and nondiscrimination in the distribution of

health care services for women and minorities

has become an important part of a larger na-

tional goal. The demographic composition is

rapidly changing as "minority^' populations con-

tinue to grow. The health care system needs to

address the dehvery of services to the growing

and diversifying racial/ethnic minority popula-

tions, particularly those for whom Enghsh is not

a primary language. HHS has recognized these

disparities in health status and access to health

care as a nationwide problem. Despite efforts of

HHS and other Federal, State, and local agen-

cies, disparities in health status and health care

dehvery continue to exist, and therefore reqviire

examination from a civil rights perspective.

Overall, efforts to reform health care pohcy in

the 1990s have created a heated debate among
pohcymakers as to the most effective plan of ac-

tion and the goals that health care reform should

strive to accomplish. Economic proposals for re-

forming health care and attempting to improve

access based on the premise that the primary
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barrier to care is socioeconomic may neglect to

address the racial/ethnic backgrounds of partici-

pants and discrimination as barriers to health

care. Although health care reform that focuses

exclusively on socioeconomic factors can improve

access, ensuring universal health care coverage

that reflects the principles of equal access and
nondiscrimination and provides quaUty service

to everyone requires a health care reform poHcy

with strong mechanisms for removing other dis-

criminatory barriers.

PoHcymakers have recently tried to address

these issues through legislation which, although

weU-intentioned, fails to address adequately the

breadth of inequaUties. For example, the pro-

posed 1999 Patients' Bill of Rights included pro-

tections for patients, but was Umited to group

health plans and health insurance issuers, and
not health care providers and faciUties. New
legislation should be comprehensive—^that is, ap-

pHcable to the entire system of health care deHvery.

Any new legislation should address cultural

and Unguistic barriers to health care as well as

racial and ethnic diversities. For example. Con-

gress should include a provision requiring inter-

preter services, translation of medical records,

and provision of informative brochures and
dociiments in multiple languages. In addition,

gender competency shovdd be included as a pro-

vision in new legislation. The health needs of

women, beyond those that are related to repro-

ductive health, must be emphasized. Moreover,

medical educators and providers must be made
aware of the effects of cultural and gender dif-

ferences on health care.

Any comprehensive efforts to reform the

health care system must focus attention on dis-

mantling all barriers that women and minorities

confront in obtaining equal access to quahty di-

agnostic, preventive, and primary health care.

Civil rights provisions should be an integral part

of health care reform pohcy, and are necessary

because they are the best hope for reducing the

significant barriers to preventive health care

and health treatment. Thus, a second reform

measure must be designed to address the ability

to pay for health care as a barrier to accessing

the highest quahty medical treatment. Proposed

initiatives to ensure "universal access" to health

care must give dehberate attention to the "most

disadvantaged economically," especially due to

their higher rates of disease and disabihty. Ad-

vancing the abihty to access health care for low-

income populations will ultimately improve the

health of the Nation.

The Need for Civil Rights Provisions in

Health Care Reform Packages
Finding: Evidence presented thus far has

demonstrated the degree to which racial, ethnic,

and gender disparities in health care access, de-

hvery, financing, and research exist. It is crucial

that Congress, the President, and HHS take ac-

tion to ehminate the disparities. Yet there are

differing views on the most effective way of do-

ing so, particularly in the pohcy arena. Several

biUs to reform health care have been proposed,

none of which have focused on both the economic

barriers to care and discriminatory poUcies and
practices that prevent access. ^^i

Recommendation: One of the primary fo-

cuses of "health care reform" must be on civil

rights and the right to equal access to quahty
health care. Any comprehensive efforts to reform

the health care system must focus attention on
dismanthng aU barriers, including both eco-

nomic and noneconomic obstacles, that women
and minorities confront in obtaining equal access

to quahty diagnostic, preventive, and primary
health care. As such, civil rights provisions

should be an integral part of any health care re-

form pohcy. Health care reform must ensure

that racial/ethnic minorities and women have
equal access to health care providers and facih-

ties; that they receive the same high quahty
level of services, procedures, and treatment pro-

tocol for any given set of symptoms or conditions;

and, finally, that there is no form of discrimina-

tion as defined in existing Federal civil rights

statutes and regulations, including on the basis

of economic status. The means for addressing

these concerns must be embedded in civil rights

legislation intended to strengthen and expand
upon the civil rights provisions offered by non-

discrimination statutes in the health care con-

text. Accomphshing equal access to services in

general as well as to the same quahty care will

reqviire multiple pieces of legislation.

181 See generally USSCR, The Health Care Challenge, vol. I,

and chap. 6, pp. 263-64.
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Ensuring Access to Quality Care

Finding: Proposals for reforming health care

that are based solely on economic reform neglect

to address other barriers to quahty health care,

most significantly discriminatory practices based

on race, ethnicity and gender. Federal health

poUcymakers must acknowledge that "vmiversal

coverage," although critical, does not automati-

cally ensure that racial, ethnic, and gender in-

equities and economic discrimination are elimi-

nated. Persistent restrictive admission practices,

racial, cultural, and gender stereotypes, and the

failxu-e to employ minority health professionals

all continue to pervade health care dehvery, and
contribute to impeding minorities' and women's
access to the health care system. While such

barriers are intimately related to economic

status, they go beyond the abihty to pay for care.

Ensuring universal health coverage that truly

reflects the principles of equahty of access and
nondiscrimination requires a health reform pol-

icy that includes strong mechanisms for remov-

ing other barriers for racial/ethnic minorities

and women. 182

Legislation attempts proposed to date have

been missing the crucial element of a nondis-

crimination provision, including sufficient

strategies to remedy gaps in access to care and
the provision of services and ensvtre that health

care is deHvered effectively. Further, they do not

appropriately incorporate standards for ensuring

that all patients' needs are met, and that specific

needs of women and racial and ethnic minorities

are incorporated into the basic operations of

health care deUvery. For example, the versions

of the Patients' Bill of Rights proposed in 1999

included many necessary elements; however,

they failed to address the need for gender, cul-

tural, and language competency—needs that are

critical to the provision of quality health care.

Specifically, the 1999 proposed Patients' Bill of

Rights did not address the role gender plays in

nongynecological health issues, from the types

and prevalence of diseases women experience, to

the differences in symptoms and types of treat-

ments that are most appropriate for women. It

also did not ensure equitable, nondiscriminatory

treatment by health care providers or that they

dehver "culturally competent" care. Further it

did not consider that language minority indi-

viduals are denied "meaningful access" to health

care if they are not provided with assistance in

communicating with their doctors. ^^s

Recommendation: There is a dire need for

legislation that will ensure that women and mi-

norities are afforded equal access to quahty
heeJth care. Such legislation must go beyond
mere rhetoric to ehminate facially neutral prac-

tices and pohces that have an adverse impact on
underserved groups. New legislation must make
a firm commitment to comprehensively define

and enforce civil rights in the health care context

and must be in touch with the needs of an in-

creasingly diversified Nation and an ever

changing health system.

In order to be comprehensive, legislation

should incorporate a nvmiber of provisions that

would not only ensure the competency of health

care providers, but will significantly improve the

quahty of csire provided:

Gender Competency. A new proposal should

have a requirement that board-certified physi-

cians have a comprehensive understanding of

the distinctions in male and female physiology,

health behaviors, and health risks. They shovild

stipulate that board-certified physicians' medical

education must include training in the unique

health care needs of women beyond their repro-

ductive health, and acknowledge the underlying

biological factors that contribute to gender dif-

ferences in the causes and prevention of par-

ticular diseases, and differences in appropriate

treatment modaUties. Such a bill should also

encovirage and provide funding to conduct re-

search on gender-specific issues related to health

care, as well as to encourage women to pursue

careers in areas of medicine that have tradition-

ally not been occupied by women, such as re-

search. Similarly, reform statutes shovdd appro-

priate Federal funds to train current practitio-

ners and administrators in providing care that

considers gender distinctions.

Cultural Competency. A new proposal should

require the inclusion of model "cultural compe-

tency programs" in all health care programs.

Cvdtviral competency programs must aim to re-

duce the cultviral and communication barriers

that racial/ethnic minorities face in attempting

to access and participate in the Nation's health

care dehvery system. For instance, the statute

182 See generally chap. 6.
183 See chap. 6, pp. 264-70.
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should reqviire the promulgation of HHS guide-

lines recommending that State and local gov-

ernments develop task forces composed of poli-

cymakers, health care providers and administra-

tors, community advocates, and scholars to facili-

tate the dehvery of culturally and linguistically

competent and sensitive health care services.

HHS gmdeUnes should require these task

forces to develop plans providing for outreach,

education, and the dissemination of information

on influences of culture and language in access

to and quality of health care. The plans also

shovdd include training programs for all health

care professionals on the need to appreciate and
understand the operation and effect of cultural

and linguistic differences on their patients' abil-

ity to access quaUty health care. This training

shoidd include gviidance on working with lan-

guage interpreters; becoming more aware of cul-

tural differences among different racial/ethnic

groups; and incorporating this knowledge into

interactions with minority patients. The task

forces also should ensure ways to keep Federal,

State, and local agencies informed of the effect of

population changes, such as of language minor-

ity groups on health care deUvery systems.

The plan should further stipulate that, in or-

der to receive a medical Ucense, primary and
specialty care physicians must complete course

work, as a standard part of their medical train-

ing, to develop "cvdtural competency" and sensi-

tivity to various ethnic groups' health behaviors,

health risks, customs, attitudes about seeking

care and following a prescribed treatment proto-

col, and expectations of medical care. A com-

panion program statute should be implemented

that appropriates Federal funds so that health

practitioners and administrators are trained to

better understand diverse ethnic groups, and to

thereby provide more culturally sensitive care.

Language Competency. Facilities and provid-

ers shovdd be required to take all appropriate

steps to ensure equal access to quaUty health

care for language minority individuals. Such
steps should include interpreter services to as-

sist language minority patients/cHents in com-

municating with providers and conveying their

needs during office and hospital visits. Health

care reform legislation shovild require that the

individuals charged with translating languages

are fluent in both Enghsh and the patient's pri-

mary language, have at least some famiharity

with medical terms, and be willing to keep the

health care provider-patient interactions confi-

dential. Further, health care providers shovdd be

required to provide translations of personal

medical information and records from office vis-

its and general health care information. The
only exception to this obHgation should be in

cases where obtaining interpreter services would
result in a threat to the patient's Hfe, as in

emergency situations.

Finding: Another element conspicuously

missing fi^om legislation in its current form is a

comprehensive nondiscrimination provision. The
proposed 1999 Patients' Bill of Rights contained

a brief nondiscrimination provision that prohib-

ited health care plans from discriminating

against enrollees, beneficiaries, and participants

in relation to health care coverage and in the

dehvery of health care services consistent with

the benefits covered vmder each individual's se-

lected health plan. However, the precise lan-

guage of this nondiscrimination provision indi-

cated that it was hmited in appHcation to group

health plans and health insurance issuers and
does not expUcitly apply to health care providers

or facihties.184

Recommendation: Any new legislation

should ensure that hospitals, health mainte-

nance organizations, nursing homes, physicians,

and any other systems of care are required to

incorporate, as part of their quahty assurance

protocols, an ongoing mechanism to monitor and
assess any racial and gender disparities in

treatment. Health care facihties should be re-

quired to estabhsh an auditing review board or

task force to track disparities occurring in pa-

tients' use of services and in the choices of diagnos-

tic and therapeutic alternatives ofiered to patients.

Congress should require the promulgation of

HHS guideUnes giving HHS responsibiHty for

implementing such review boards. These gviide-

Unes should explain that the main function of

these boards is to determine the following: (a)

the choices nonminority and minority (and fe-

male versus male) patients are offered by their

physicians, (b) the criteria used by physicians in

making cUnical judgments, and if such stan-

dards are appUed equitably across all ethnic

groups and both genders, and (c) the extent to

which decisions for aU patients, male or female

184 See chap. 6, pp. 266-70.
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and from all ethnic groups, are based strictly on

medical need.

The HHS guidelines should include at least

the following procedures:

• Compare the racial/ethnic composition of the

area surrounding the health care facihty or

provider (using census data, for instance)

with the racial/ethnic composition of indi-

viduals obtaining services at the facihty or

with a provider, and determine if any signifi-

cant disparities exist. A disparity would re-

veal that a particular radal/ethnic group is re-

ceiving a disproportionate level of access to care.

• Determine if women and men receive the

same (or "gender equivalent") procedures and
same overall quahty of care (holding aU other

factors constant) when they present a similar

condition, disease severity level, or set of

symptoms. A similar comparison would be

performed between each major racial/ethnic

minority group and whites with similar

health status.

• Determine if any gender or racial/ethnic dis-

parities occur with respect to admissions to

health care facihties (e.g., hospitals, nm-sing

homes, HMOs, rehabihtation centers, pubUc
health clinics, other outpatient care centers,

home health agencies), visits to physicians

and other health care providers, and the

quantity and quahty of specific services (e.g.,

diagnostic, preventive, rehabihtative, pri-

mary/ambulatory care, mental health, thera-

peutic) and procedxires (e.g., laboratory tests,

x-rays, including MRI and mammography,
dialysis, surgeries, organ transplants, ampu-
tations) performed.

Further, Congress must acknowledge the im-

portance of civil rights enforcement to determine

the manner and consistency with which health

care providers are incorporating the mandated

efforts into their daily operations. This moni-

toring falls under the jvirisdiction of OCR, there-

fore, legislation shovdd require OCR to conduct

pre- and postaward comphance reviews of aU

health care facihties that receive HHS funds.

Further, proposed legislation must explicitly

state that OCR is responsible for ensuring com-

phance with all civil rights statutes apphcable to

health care programs, particularly title VI and

title IX. The legislation must require OCR to de-

velop a strong enforcement plan, including the

provision of technical assistance. Further, health
care facHities must be required to provide infor-

mation to beneficiaries that explains the role of

OCR and how to file a discrimination complaint
with OCR.

OCR should play a central role in any legisla-

tion addressing access to health care. OCR must
be directed to review any pohcies or programs
resulting from health care reform efforts. The
Secretary of HHS, with OCR's guidance, also

should play an active role in crafting health care

reform legislation. The Secretary must ensure

that all individuals have access to appropriate,

high-quahty health care services and insurance,

regardless of their race, color, ethnicity/national

origin (including Enghsh proficiency level), sex,

rehgion, age, mental or physical disabihty

(including HIV status), sexual orientation, ge-

netic background, geographic location of resi-

dence, abihty to pay, or any other factor unre-

lated to the need for medical care.

Finding: The prevalence of adverse impact

discrimination against minorities in the health

care industry indicates the need to develop ap-

propriate standards for determining civil rights

comphance by health care practitioners and fa-

cihties, and for determining if particular health

care practices have an adverse impact on minori-

ties and women. Such adverse impacts operate

to exclude a disproportionately large number of

minority Americans and women from access to

health care and result in a lesser quahty and
quantity of treatment for these population

groups than for others. Determining the pres-

ence of this form of discrimination requires weU-

defined standards and criteria for assessing the

extent to which a given health care facihty's or

provider's pohcies are the cause of the disparate or

adverse impact against women and minorities.^^^

Recommendation: In enacting Federal

health care reform. Congress shovdd provide en-

forceable standards to ensiire a maximum level

of quahty and consumer protections for all

health care consumers. Congress should require

health care facihties or providers to show
through empirical evidence that a pohcy or prac-

tice that has a disproportionate impact on mem-
bers of minority groups and/or women is essen-

tial to the provision of quahty, accessible health

185 See chap. 6, pp. 269-70.
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seirvices, and significantly furthers an important,

legitimate purpose that cannot be substantially

accomplished or achieved through less discrimi-

natory means.

For example, Congress should identify the

following practices as potentially discriminatory:

admitting patients to hospitals only if they have

a treating physician with staffing privileges; re-

quiring patients to provide a substantial finan-

cial deposit in order to be treated for emergency
services or inpatient care; faiUng to provide ac-

cessible interpreters; neglecting to translate

signs and forms; making preadmission inqviiries

into patients' citizenship, national origin, or im-

migration status; refusing to deHver babies from

mothers who have not received a minimal
amount ofprenatal care; denying or limiting care to

medicaid patients; and establishing or reestablish-

ing facihty locations so that minority communities

face difficulties in accessing health care.

Health care providers should be reqviired to

identify, assess, and accept less discriminatory

alternatives, even if they are more "bvirdensome"

or costly, as long as the difference is not too sub-

stantial and the health-related objectives of the

disparately impacting poUcy are virtually

achieved. This assessment is crucial in deter-

mining the necessity of a poUcy and whether
there are alternatives that would reduce or

eUminate a disparate racial or gender impact.

Important objectives for making such an as-

sessment in the health care context can include

maintaining a high-quality medical program or

acting in the interest of patient and staff safety.

In contrast, a mere interest in cutting costs or

saving money, without some element of financial

necessity, would not qualify as an "important

interest."

Further, a health care provider who is ad-

ministering care that has a disproportionate im-

pact on minorities or women should be required

to show that a challenged policy "significantly

furthers" rather than merely "serves" an impor-

tant pvirpose. The health care provider should

have empirical evidence to substantiate that

practices in question substantially further an
important program goal.

A health care reform statute should expUcitly

state that it is the provider's responsibihty to

substantiate that there is no alternate medically

effective or feasible approved procedure to per-

form on the individual fihng the claim, when a

certain health care practice is challenged. Be-

cause the burden of justification rests on recipi-

ents, they should be accorded an opportunity to

have an OCR finding of violation reviewed by an
independent body. The Secretary of HHS should

issue a delegation of authority to the Assistant

Secretary for Planning and Evaluation to create

an independent advisory body in the form of a

review board. HHS should develop guidefines for

the review board to evaluate OCR determina-

tions. This review board should include medical

doctors, research scientists, health care and civil

rights advocates, and individuals representing

business interests. The guidelines should em-
power both OCR and recipients to request that

the review board convene to determine whether
the recipient's justification has met the appro-

priate compUance standard. If the board deter-

mines that there is a less discriminatory alterna-

tive to the recipient's practice, the review board

should participate in the development of meth-
ods to implement the alternative. Decisions of

the review board are advisory in nature. OCR
would not be bound by these decisions.

Finding: Although the 1999 proposed Pa-

tients' Bill of Rights included a requirement for

health care and insurance plans to collect data

in a standardized format, the bills did not specify

the types of demographic information that must
be collected, nor the frequency of data collection.

Further, there was no requirement for Federal,

State, and/or local health care agencies to sys-

tematically collect or report data by race, eth-

nicity, or gender for the purposes of determining

discrimination in health care service utilization, ^^e

Recommendation: Any attempt at health

care reform must reqviire the systematic collec-

tion and analysis of data on access to health care

and utilization of health care services, proce-

dures, and treatments, by race/ethnicity and
gender. Analysis and dissemination of such in-

formation is the optimal way to identify patterns

and barriers that have a disproportionate ad-

verse impact on health care for women and mi-

norities. On a regular basis, HHS and State and
local health care agencies should collect, aggre-

gate, and analyze data on gender and ra-

cial/ethnic background in conjunction with pa-

tients' health status and the particular diagnos-

tic, preventive, rehabiUtative, therapeutic, pri-

186 See chap. 6, pp. 269-70.
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mary/ambvilatory care, mental health, and other

needed services, and specific procedvires and
treatments deHvered.

HHS should work with all health care provid-

ers and facihties that receive Federal funds to

develop a uniform computerized system of data

collection. On a quarterly basis, State and local

health care agencies should collect data from all

health care providers and facilities concerning

medical transactions dviring that quarter. Such
data should be submitted to the appropriate

State health care agency which should synthe-

size and analyze the data. Each State agency

also should forward the quarterly data report to

HHS. HHS then should assess each State's quar-

terly report; synthesize and document the find-

ings on racial/ethnic and gender disparities in

access to health care services and specific proce-

dures; and report on the extent to which the Na-

tion is progressing in closing racial/ethnic and
gender gaps in health status, access to providers,

and utihzation of health care services, and en-

suring overall eqviity and nondiscrimination in

the health care arena. HHS shovild provide an
annual summary of the findings of these analy-

ses to Congress and the President.

In addition. Federal, State, or local agencies

should provide guidance and technical assis-

tance to health care practitioners and facihties

with respect to appropriate strategies to collect,

compile, and submit race and gender data from

each medical transaction. All data collection

mechanisms shovdd be compatible to ensxire ease

of transferring data to government agencies.

Building on Existing Law to Expand
Civil Rights Accountability

Finding: There are significant hmitations in

the scope and/or coverage of present civil rights

laws that undercut the abihty of present laws to

reach all individuals in the health care system.

For instance, title VI of the Civil Rights Act of

1964 protects against discrimination in only fed-

erally assisted programs. Similarly, protection

under HiQ-Burton, while covering several classi-

fications, appUes only to facihties that received

funds under the Hill-Burton program.

In addition, much of existing civil rights law

apphcable in the health care context only pro-

scribes certain action but does not require proac-

tive efforts on the part of covered entities to re-

main in comphance with its mandates. However,

in civil rights laws apphcable in other contexts,

Congress has indicated the need for covered en-

tities to engage in proactive steps to overcome
discrimination. For example, under the Equal
Educational Opportvinities Act of 1974 (EEOA),
school districts are prohibited from denying
equal educational opportunity, which imphes
that covered entities must take proactive steps to

remain in comphance with the law.i^?

Recommendation: New, comprehensive
civil rights legislation must build on and
broaden the scope of existing civil rights law. For
example, in order to cover all providers, civil

rights legislation relating to health care should

derive its authority under the Constitution from
the commerce clause so that it can reach all

health care providers "affecting commerce,"

rather than being limited to only-those providers

receiving Federal funds. In expanding the cover-

age of title VI and Hill-Burton, new civil rights

legislation in the health care setting should

widen its scope first by incorporating additional

protected classifications, including race, color,

national origin (including Enghsh proficiency

level), sex, reUgion, age, mental or physical dis-

ablhty (including HIV status), sexual orienta-

tion, genetic background, geographic location of

residence, abiHty to pay for care, or any other

factor unrelated to the need for medical care.

In addition, under new, expanded civil rights

legislation, all health care providers and facih-

ties woidd have an affirmative duty to take ap-

propriate action to assist patients in overcoming

language and cvdtural barriers that can hinder

their access to health care services. Analogous to

the Equal Educational Opportunities Act, the

new legislation should state that health care

providers' failvire to take appropriate action to

overcome the language and cultural barriers

that impede equal participation in health care

services amounts to a denial of access to quahty

health care. Extrapolating from the EEOA's
mandate, the central objective should be to en-

sxire the provision of equal access to quahty

health care.

Overall, this new expanded civil rights legis-

lation should provide a Federal statutory under-

pinning for civil rights protection through a pro-

active and remedial approach. The focus of this

new legislation would be ensuring equal access

i87Seechap. 6, pp. 271-73.
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to high quality health care in all programs as a

means of remedying past civil rights violations

while preventing the emergence of new ones.

This legislation should reflect the Nation's com-

mitment to ensuring that the highest quaUty

health care services are made accessible to all

individuals.

A new civil rights statute buUt on and ex-

panding existing civil rights legislation should

include the following among its key provisions:

• No individual health care provider or practi-

tioner^ss or faciHtyi^^ shall deny an individual

equal access to quaUty health care, including

any type of health care service;^^" specific

procedure ;^^^ or other form of treatment, ac-

cording to accepted principles and standards

of professional medical practice, on the basis

of race, color, national origin (including Eng-

Ush proficiency level), sex, rehgion, age, men-
tal or physical disability (including HIV
status), sexual orientation, genetic back-

ground, geographic location of residence,

method of payment, or any other factor un-

related to the need for medical care.

• No individual health care provider or practi-

tioner, group of providers, or facihty shall

deny an individual equal access to a particu-

lar service, procedure, or treatment protocol

by the failure to take affirmative steps and
appropriate action to overcome language bar-

riers that impede equal participation by pa-

tients, chents, and prospective beneficiaries

in the entire array of health care programs

and services, and to overcome other barriers

that obstruct the progress of individuals with

limited EngUsh proficiency in maintaining

and improving their health status.

188 "Individual health care provider/practitioner" is defined

as including but not limited to, primary or specialty care

physician, osteopath, nurse, mental health counselor, den-

tist, pharmacist, other clinician, or group of providers.

189 "Facility" is defined as including, but not limited to, hos-

pital, health maintenance organization, nursing home, home
health agency, rehabiUtation center, and outpatient chnic.

19° "Health care service" is defined as including, but not

limited to, diagnostic, preventive, primary/ambulatory, re-

habilitative, therapeutic, and mental health.

191 "Specific procedure" is defined as including, but not lim-

ited to, routine disease screenings such as laboratory tests,

x-rays, including MRI and mammography, dialysis, surger-

ies, organ transplants, and amputations.

A Final Recommendation: The recommen-
dations presented thus far were designed to offer

assistance to OCR in more effectively carrying

out its civil rights enforcement responsibihties

and activities within the current structural and
fiscal constraints of HHS. However, for civil

rights enforcement to be most thoroughly in-

grained in the current health care system. Con-

gress should create a new agency in the form of

an independent commission to implement and
enforce the new civil rights statute recom-

mended above. The new agency should absorb

OCR and all its enforcement functions and
should estabhsh 10 regional offices across the

country and field offices as appropriate, par-

ticvdarly in remote rural communities.

Congress should require the new agency to

develop an enforcement scheme for the new
statute as well as the older civil rights statutes

already enforced by OCR. As part of this en-

forcement scheme, the agency shovdd be re-

quired to issue general guidehnes within 2 years

of the statute's passage. Specifically, this agency

should be responsible for developing protocols

and standards to more thoroughly define equal

access and quaHty of care. The agency should be

staffed with civil rights analysts, investigators

and attorneys, health science administrators,

medical doctors, research scientists, individuals

with civil rights advocacy backgrotmds, indi-

viduals with economics and sociology training,

and individuals with expertise in finance.

The agency, as an independent commission,

will make determinations in cases alleging the

denial of equal access to quaUty health care un-

der the statute. The commission would have the

authority to determine whether or not a health

care service provider denied equal access to

quahty care or engaged in other unlawful dis-

crimination in a given case. The commission

would base its decisions on guidehnes developed

by the agency. In addition, the new agency

should develop technical assistance and a com-

plaints processing scheme for this statute as well

as the other statutes it enforces.

Effective enforcement of the new statute will

require this agency to focus on the following six

areas to fuUy reahze the objectives of the new
statute as well as those of the other civil rights

laws it will enforce. These six areas are: comph-

ance, enforcement, and htigation support; pohcy

and procedure development; coordination and
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assistance for Federal, State, and local govern-

ments; civil rights training; public education and
outreach; and data and systems analysis. To
conduct each of these activities effectively, the

new agency should be divided into the following

six units, each devoted to specific civil rights

functions and each with sufficient staff and re-

sources to accomphsh their tasks:

Compliance, Litigation, and Enforcement:

This unit should be responsible primarily for

reviewing and assessing agency enforcement

actions and referrals. Specifically, this unit will

be responsible for conducting preaward reviews,

postaward desk-audit reviews, compliance re-

views, complaint investigations, and data collec-

tion. This unit should review all agency letters of

finding and Federal funding suspension, defer-

ral, and termination decisions to ensvire accurate

and consistent enforcement of civil rights stat-

utes within the agency's jurisdiction. This unit

should receive all agency referrals for litigation.

However, the unit should seek assistance from

specific program subunits responsible for specific

statutes. Each statue for which the agency has
enforcement responsibility should have a sepa-

rate subunit that deals with only one statute.

Each subunit should be staffed with health sci-

ence administrators, medical researchers, health

care poUcy analysts, attorney-advisors, civil

rights analysts, and equal opportunity special-

ists and investigators all with title VI expertise.

Policy and Procedure Development: This vuiit

should serve as the central office for the devel-

opment and dissemination of all poHcies and
procedures. This unit shovdd develop and revise

regulations, guidelines, poUcies, and comphance
manuals for use by the agency's various units.

State and local government recipients, nongov-

ernmental recipients, apphcants, beneficiaries,

and the general pubHc. In addition, this unit

should work with the Planning, Analysis, and
Systems Services unit and the Federal, State,

and Local Government Coordination Unit to de-

sign a new civil rights enforcement plan that

should supersede and improve on the cvirrent

civil rights implementation plan. This unit

should define the procedures and terms neces-

sary for developing an agency civil rights en-

forcement plan, such as preaward reviews,

postaward desk-audit reviews, comphance re-

views, complaint investigations, and data collec-

tion. It is essential for this vinit to consult with

all other units and Federal agencies to develop
pohcies and procedures that serve the needs of civil

rights comphance and enforcement practitioners.

This unit also should have primary responsi-

bility for reviewing new legislation to assess

their effect on civil rights. The unit should re-

view not only legislation directly involving civil

rights, but also provisions creating or affecting

health care, including health care insurance,

reform, chnical research trials, and Federal fi-

nancial assistance programs. This unit shoidd be
staffed primarily with health care pohcy ana-
lysts, social scientists, attorney-advisors, dvil rights

analysts, and equal opportimity speciahsts.

Federal, State, and Local Government Coor-

dination: This unit should be responsible for co-

ordinating the implementation, comphance, and
enforcement activities of the Federal agencies

and State and local government health care re-

cipients operating continuing programs or block

grant programs on behalf of subrecipients. The
unit's primary responsibUities should include the

following: reviewing civil rights enforcement

plans for approval or disapproval by the unit

chief; facihtating and monitoring delegation

agreements between agencies and between
agencies and their subrecipients; providing

technical assistance on request from government
agencies and recipients; providing technical as-

sistance proactively when the unit identifies de-

ficiencies in an agency's plan or program; serv-

ing as a central clearinghouse for Federal, State,

and local health care initiatives and programs;

and working with agency program offices to fa-

cUitate and improve the collection of assurances

from State and local government recipients.

This unit also should maintain a reference

hbrary and clearinghouse of HHS, other Federal

agency, as well as its own strategic plans, poh-

cies, guidelines, and manuals to share with other

agencies interested in developing their own ma-
terials. In addition, this unit should assist the

other units by providing information on agency

practices and the practical appHcation of its

regiilations, pohcies, training programs, and
pubhc education and outreach activities. The
unit's staff should consist of attorney-advisors,

civil rights analysts, and equal opportunity spe-

ciahsts each assigned to specific agencies in or-

der to develop expertise in the programs and
operations of those agencies.
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Civil Rights Training Center: The new agency

should develop a state-of-the-art training pro-

gram for educating staff on civil rights in health

care. The training center should conduct train-

ing in all civil rights issues in health care for

Federal, State, and local government agencies

and medical schools and universities, health in-

surance companies, private health care provid-

ers, health care advocacy groups, members of the

medical community, community and grassroots

organizations, and the general pubUc. The center

should develop programs and materials to train

individuals in a variety of issues and areas, such

as the managed care industry, limited Enghsh
proficiency, redlining, appropriate care, quaUty

care, equal access, discriminatory impact, nurs-

ing home and home health care agency discrimi-

nation, organ transplantation, medical school

admissions, grant appHcation procedures, im-

plementation and compUance procedures, and
the development of methods of administration.

The center should seek gviidance from the other

CORS units in order to target its training pro-

grams to address identified deficiencies.

The training center also should provide

grants to organizations that conduct civil rights

training in health care, such as medical schools

and universities, hospitals, and health care ad-

vocacy groups. This will allow the training cen-

ter to provide its participants with program-

specific training presentations and materials.

This unit's staff should comprise health science

administrators, attorney-advisors, civil rights

analysts, and equal opportvuiity speciaHsts,

training speciahsts, and one employee develop-

ment speciahst to design programs for Federal

employees to assist in career development.

Public Education and Outreach: This unit

shovdd develop, manage, and evaluate compre-

hensive pubUc education and outreach programs
to ensvire pubhc awareness and understanding

of civil rights issues in health care. The unit

should also estabhsh and maintain relationships

with organizations and associations concerned

with civil rights in health care by using a variety

of techniques and strategies to ensure an effec-

tive and mutually rewarding relationship health

care stakeholders and customers. For example,

the vmit should participate in meetings and con-

ferences, conduct onsite visits, and prepare and
distribute brochures, pamphlets, handbooks, and
exhibits. As a primary Haison between the

agency, HHS, and its constituency, this unit

shovdd identify existing and emerging issues

that are of concern to the commtmity and com-
miuiicate these issues to the other units. The
unit should prepare materials on a variety of

topics including, procedures for fifing complaints

under each of the civil rights statutes the agency
enforces, the relationship between these stat-

utes, and the effect of health care reform on civU

rights. In addition, the unit should produce a

pubfication. Civil Rights in Health Care Forum,
on behalf of the agency with suggestions, arti-

cles, and materials from the other units and
Federal agencies. This unit should be staffed

primarily with health science administrators,
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statement of Chairperson Mary Frances Berry

and Vice Chairperson Cruz Reynoso

As major changes unfold in the manner in

which health care services are deUvered and fi-

nanced, this report provides a unique and valu-

able contribution to the national debate and fo-

cus on this issue. The report documents the vast

disparities in access to quaUty health care

among U.S. populations and calls for a major

national commitment to identify and address the

underljong causes of the disparity and the sub-

sequent reconciUation of this health care crisis.

The demographic changes that will occur in this

country over the next decade magnify the impor-

tance of the report's findings and recommenda-

tions and the urgent need for cooperation among
Federal, State, and local governments, as well as

private organizations.

Recognizing the importance of health care as

it relates to our success and productivity as a

nation, the Commission has consistently re-

quested increases in funding for the U.S. De-

partment of Health and Human Services' Office

for Civil Rights. In furtherance of these requests,

this report provides detailed information and
guidance to OCR on crucial topics, such as clo-

svire of the health care financing gap, inclusion

of people of color and women in health-related

research, the acknowledgment of community-
specific health needs, and the promotion of in-

creased health care access for the iinderserved.

The implementation of these recommendations
wiU produce a meaningful improvement in the

hves of many Americans who now dispropor-

tionately suffer from the burden of disease and
disabihty.
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Dissenting Statement by Commissioner Carl A. Anderson
and Commissioner Russell G. Redenbaugh

The Commission's report on The Health Care

Challenge is really two reports. First, it is an
assessment of the enforcement of Federal laws

by the U.S. Department of Health and Human
Services (HHS) and its Office for Civil Rights

(OCR). Second, it is an attempt to diagnose the

chief ills of our health care system and to pre-

scribe possible ways for addressing them. The
report does a thorough job on the enforcement

side of the issue; it clearly demonstrates the

need for much-improved enforcement by
HHS/OCR. The problem is on the prescriptive

side, to the extent the report goes way beyond
enforcement to advocate not only a whole new
bureaucracy, but a national strategy to achieve a

"leveling" in health care deUvery, research, and
financing. While we support much of what is in

the report about the failvires of Federal civil

rights enforcement, the report is a thinly-veiled

endorsement of universal health care, and advo-

cates poUcies to achieve specific outcomes where
market failures have not been demonstrated.

That is why we decided, with reluctance, to vote

against the report and that is the reason for this

dissent.

Because the draft report we received is al-

most a thousand pages long, we cannot possibly

address, in a brief dissent, all of our concerns.

Some of the major problems we have identified

include the following:

Invalid Assumption about the

Nature of the Problem

Since the report was iinable to prove

"disparate treatment" (or "intentional discrimi-

nation"), it centers its discussion on the

"disparate impact" theory, which is defined as

"unintentional discrimination" that occurs "when
a facially neutral policy operates in a way that

affects a protected class of citizens dispropor-

tionately." The central theme is that everyone is

entitled to the same "type, quantity, and quaUt/'

of health care services. The report considers

"disparate impact" (for example, the fact that

minorities may be less likely to have private in-

surance) to be the same as discrimination and,

hence, remediable through civU rights legisla-

tion. This is a profound flaw. It will lead to more
bxireaucracy, more regulations and more wasted
resources, but not "more health."

The Meaning of Health Disparities

The report is instructive in noting a number
of disparities in areas such as life expectancy,

mortaUty rates, disease prevalence rates, health

care service utiUzation, availability of insurance,

etc. These disparities are real, but their meaning
is misinterpreted. For the most part they are a
function of compromised access to care

(reflecting private and pubUc insurance coverage

patterns) as well as lifestyle issues (e.g., drug
use, sexual behavior, diet, smoking, etc.). Except

in the obvious case of language barriers, they are

not due to a lack of "cultural competence" or

physicians' inabihty to communicate with pa-

tients of another race or ethnicity, nor is there

evidence of physicians' failing to offer procedures

to minorities because they are minorities.

The report tends to sweep away the problem
of poverty and the impact it has on health care.

Although the report (in volume I, chapter 2) does

explain some of the socioeconomic factors influ-

encing health care (education, income, and occu-

pation), it fails to clearly identify the extent to

which those factors (particularly poverty) ex-

plain differences in health care outcomes. In

other words, is there a way to explain or identify

health differences holding income constant?

That is the important question the report has

chosen not to address. The report concludes that

since socioeconomic factors alone cannot account

for all of the disparities, there must be "other

factors" at work, i.e., discrimination and bias.

Just to say that there may be "other factors" but

that these are difficult to prove is not enough.

Cultural Competence
The "cultural competence" doctrine is a dan-

gerous distraction from the real challenges we
face with health care today. It is dangerous be-

cause it stresses identity politics over patient

care and would substitute group-based generali-

zations for individual evaluations. It assumes

that doctors (because of either a "conscious" or
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"unconscious" bias) cannot communicate effec-

tively with their patients who are "culturally

different" or of another race and that this leads

to fewer procedvires which, in turn, leads to more
illness among minorities.

There is no evidence, however, that race is a

major determinant of how patients select their

doctors, nor is there any rehable evidence or

studies showing that anything but language

compatibility really matters. It is true that doc-

tors need to know a patient's background and
local practices of diet, home remedies, etc., as

they affect the patient's health, but doctors can
do this with a relatively brief review of medical

anthropology and by working with the patients

themselves. In contrast, the measures outUned
in this report would have doctors spend more
energy separating patients into groups than
treating them.

Nature of the Evidence

In going beyond civil rights to build a case for

health care reform, the report reUes heavily on
law review articles and personal interviews with

selected civil rights attorneys. Although some
articles from reputable medical journals are also

used, often the same ones are cited over and
over. Studies are often cited indirectly, through

a second-hand source. Very few physicians were
interviewed, and almost no MDs are cited in the

research. In some sections (particularly those

dealing with affirmative action and research

grants), the data are either nonexistent or out of

date. Finally, the language of the report is in

many instances overwrought and, frankly, in-

flammatory: for example, the "epidemic" of

health care discrimination against women and
minorities, the bias "infecting" our Nation's

health care system, the "fabric of oppression"

which is "ingrained in the Hves of women of

color," the "abominable" state of staff training

within HHS/OCR, and HHS Secretary Donna
Shalala's "timid and ineffectual" leadership of

civil rights enforcement within the Department.

Another specific example of hyperbole and
the lack of rigor in the statistical analysis can be

found in the report's recommendation that HHS
"mandate" the awarding of grants based on the

proportion of women applying. The claim is that

women researchers receive 21.5 percent of all

NIH research grants and that this is a "blatant

civil rights violation." There are several prob-

lems with this finding. First, the datum is old

(from a report that collated information from
1981 to 1992). Second, without a denominator, it

is meaningless. One has to know the percentage
of the applicant pool that comprised women.
Even if that were known, however, that in itself

would be insufficient to claim bias since, after

all, there should be no expectation that grants be
awarded in proportion to the percentage of

women who apply. They should be judged on
their merits, hke all grant applicants.

According to more recent information from
NIH (covering 1992-1998), the gap in recipients

of grants has narrowed, though this too must
remain a qualified conclusion since as many as

one-fifth of apphcants in a given year were not

identified by gender. But in 1993, the year in

which only 3.5 percent were of "tinknown" gen-

der, 18 percent of the women who apphed were
awarded grants and 17 percent of the male ap-

phcants received grants. Thus, this does not ap-

pear to provide evidence of "blatant discrimina-

tion."

Erroneous Claims

Women doctors "pigeonholed'T —The report

frequently asserts that women have been
"pigeonholed" into lower status medical profes-

sions hke pediatrics and psychiatry. There is no
basis in fact for this claim, and the report fails to

explore the extent to which women today may
prefer some jobs over others because of family

considerations or other personal choices. Fur-

ther, recent studies show that women are also

choosing to speciafize in obstetrics and gynecol-

ogy, a surgical subspecialty, in record numbers,

to the point that some complain that male resi-

dents have trouble finding jobs. Since this spe-

cialty has the highest malpractice insurance

premiums (and thus the greatest habUity), the

increasing number of women speciaUzing in OB—
GYN constitutes one of the most impressive

signs of the advances women have made in vari-

ous medical fields.

Women left out of research?—One of the chief

complaints of this report is that "women have

traditionally been ignored as subjects for clinical

trials in medical research." (See volume I, chap-

ter 3.) The evidence presented by other studies,

* When we submitted our dissent, the word used was
"pigeonholed." It has since been changed to "steered." Our
concern remains, notwithstanding the change.
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however, shows that not only have women long

been represented in medical research, but some-

times (e.g., in the case of clinical trials on
HIV/AIDS) they have been overrepresented.

Writing in The Public Interest (nimiber 130,

Winter 1998), Dr. Sally Satel points to data com-

piled by the Office of Research on Women's
Health at the NIH which show that "women rep-

resented 52 percent of the more than one-miUion

participants in NIH-funded research in 1994

(the most recent statistics)." Dr. Satel further

notes that "[a]s early as 1979, according to NIH,
268 of the 293 active clinical trials involved

males and females; of the remainder, 13 were

all-female, 12 all-male."

The way the report frames its discussion on
gender discrimination is important because it is

illustrative of the way the report frequently

tends to make a claim, based on the views of "at

least one commentator," without backing it up
with additional sovirces or factoring in any views

on the other side of an issue. As a result, there is

a constant thread of one-sidedness running

throughout the report: "At least one commenta-
tor has suggested that the failure to use female

test subjects in federally assisted research is a

violation of title IX ... a commentator writing on
research and women's health reported studies

that have foiuid women patients may be more
likely to follow through in obtaining tests sug-

gested by women physicians because they are

more comfortable discussing issues of concern

with female physicians ... as one commentator
[the same one cited in the previous case] has

noted, '[p]hysicians who are women or persons of

color improve the availability and quality of

health care. . .

.'"

The analysis of women's participation in

health care research studies is but one example
of the report's procUvity toward generahzation

and the continual rehance on just one or two
sources to bviild an argximent (in this case, the

"presence of significant barriers" to women's par-

ticipation in such studies), which covild easily be

refuted by an equal niunber of "commentators."

This is not to say that no problems exist, but

only that we should not diminish the urgent

need to address the special health challenges

women face by confusing the need for additional

research with the false notion that women are

second-class subjects in clinical trials.

Failure of Affirmative Action?—In a lengthy

discussion of minority recruitment in medical

school admissions (volume II, chapter 3), the re-

port justifies a caU for broadening affirmative

action by emphasizing that "a lack of minority

doctors may result in limited access to health

care for minority patients." It seems to take the

position that affirmative action has not worked
(to the extent that the proportion of minorities in

medicine is still not high enough) and, thus, that

increased affirmative action efforts are needed.

The report claims that the problem Ues with

the "current hostility of the Federal judiciary

toward affirmative action pohcies in the profes-

sional school context." It criticizes the Supreme
Court for narrowing the permissibility of af-

firmative action pohcies under the Constitution,

caUing this a "persistent yet baffling denial of

the social, economic, and historical reaUties de-

priving our medical profession of minority physi-

cians. . .
." It does not address the larger problem

of why admissions gaps persist despite race-

based advantages or why minority students con-

tinue to repeat the first year of medical school

far more often than white students.

According to a 1994 report by the Institute of

Medicine (Balancing the Scales of Opportunity:

Ensuring Racial and Ethnic Diversity in the

Health Professions), "under a mandate to in-

crease the percentage of minority students,"

medical school admissions committees admit
underrepresented minorities (URMs) with lower

Medical College Admissions Test scores and
lower grade point averages than their white

counterparts. The American Association of

Medical Colleges (AAMC) has documented that

the acceptance rate for URMs have long been

higher than for white appUcants with similar

qualifications. In 1979 a URM with high grades

and board scores had a 90 percent chance of be-

ing admitted to medical school while a white ap-

pUcant with comparable qualifications had a 62

percent chance. By 1991, the last year for which

the AAMC has data, the qualified URM had a

shghtly better than 90 percent chance of admis-

sion while his white counterpart had a 75 per-

cent likeUhood of admission. Data compiled in

1998 by UC Davis Medical School, UCLA, and
UCSF show that in California, even after the

passage of Proposition 209, minority apphcants

were two to three times as likely to be admitted

to medical school as whites and Asians with con-
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siderably higher grades. Despite these race-

based advantages in admission, the Commis-

sion's report maintains that "OCR has an impor-

tant role to play in efforts to ensure more mi-

nority physicians in the medical profession" and

stresses that OCR should "develop some form of

policy guidance for medical schools to address

this issue."

It is interesting to look at the results of a re-

cent AAMC study, cited in our report, relating

the underrepresentation of minorities in health

professions to two factors: "(1) a scarcity of mi-

norities who are interested in the health profes-

sions, and (2) the relatively small number of mi-

nority students who have the academic qualifica-

tions needed to pursue medical study." These

findings are important because they underscore

that what is needed is not more affirmative ac-

tion but, rather, real initiatives for increasing

the qualified pool of medical school apphcants.

That means remedial action at the elementary,

secondary, and postsecondary levels of educa-

tion, not government pressixre on medical
schools to increase the apphcant pool by lower-

ing standards.

Conclusion

The report is an important one insofar as it

relates to the enforcement efforts of HHS/OCR.
What we are unable to support are those find-

ings and recommendations—in particular, the

creation of a "new agency," the implementation

of "new, comprehensive civil rights legislation,"

and broader, federally enforced affirmative ac-

tion mandates—which go far beyond current en-

forcement issues to advocate an unprecedented

intrusion by the Federal Government into the

Nation's health care dehvery system. This is not

the right prescription for addressing the defi-

ciencies of our health care system or for righting

the wrongs of racism and discrimination in this

country.
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Research; ACTION: Notice, 59 Fed. Reg. 14,508

(1994).

HHS. "Unified Agenda of Regulations," 59 Fed. Reg.

20,312 (1994).

. "Unified Agenda of Regulations," ACTION:
Publication of unified agenda of regulations, 58
Fed. Reg. 56,294 (1993).

. "Nondiscrimination in Federally Assisted Pro-

grams; Title VI of the Civil Rights Act of 1964," 59
Fed. Reg. 8,756 (1994).

. "Policy on the Inclusion of Women and Racial

and Ethnic Minorities in Externally Awarded Re-

search," 60 Fed. Reg. 47,947 (1995).

. "Office of the Secretary and Pubhc Health
Services; Statement of Organization, Functions,

and Delegations ofAuthority," 60 Fed. Reg. 56,605

(1995).

Presidential Documents
Exec. Order No. 12250, 3 C.F.R. § 298 (1981), re-

printed in 42 U.S.C. § 2000d-l (1994).
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Persons and Organizations Contacted

U.S. DEPARTMENT OF HEALTH AND HUMAN
SERVICES

Donna E. Shalala, Secretary

Department of Health and Human Services

200 Independence Avenue, SW, Room 615F
Washington, DC 20201

David Satcher, Surgeon General

Department of Health and Human Services

200 Independence Avenue, SW, Room 716G
Washington, DC 20201

June Gibbs Brown, Inspector General

Department of Health and Human Services

330 Independence Avenue, SW, Room 5250

Washington, DC 20201

John J. Callahan, Assistant Secretary for

Management and Budget
Department ofHealth and Human Services

200 Independence Avenue, SW, Room 514G
Washington, DC 20201

George Lyons, Associate General Counsel

HHS Office of General Counsel

Civil Rights Division

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

David Garrison

(Former Acting Director, OCR)
Counselor to the Deputy Secrtary

Department of Health and Human Services

200 Independence Avenue, SW, Room 636G
Washington, DC 20201

James Scanlon, Director

Division of Data Policy, Office ofProgram Systems

Assistant Secretary for Planning and
Evaluation

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Kevin L. Thurm, Deputy Secretary

Department ofHealth and Human Services

200 Independence Avenue, SW, Room 614G
Washington, DC 20201

Office for Civil Rights

Thomas Perez, Director

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW, Room 509F
Washington, DC 20201

Toni Baker, Director

Investigations Division, Office of Program Operations

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Ronald Copeland, Associate Deputy Director

Office for Program Operations

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Omar Guerrero, Deputy Director

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Marcella Haynes, Director

Office of Policy and Special Projects

Office for Civil Rights

Department ofHealth and Human Services

200 Independence Avenue, SW
Washington, DC 20201

LaGrande Howell
Management and Program Analyst

Office of Management, Planning, and Evaluation

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Patricia Mackey, Deputy Associate Deputy Director

Office for Program Operations

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201
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Pamela Malester, Deputy Director

Quality Assurance and Internal Control Division

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Steven Melov, Director

Management, Information, and Analysis Division

Office of Management, Planning, and Evaluation

Office for Civil Rights

Department ofHealth and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Johnny Nelson, Deputy Director

Voluntary Compliance and Outreach Division

Office of Program Operations

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Kathleen O'Brien, Special Assistant

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Valita Shepperd, Deputy Director

Program Development and Training Division

Office of Program Operations

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Marva Street, Acting Special Assistant

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Veronica WUliams, Secretary

Office of the Director

Office for Civil Rights

Department of Health and Human Services

200 Independence Avenue, SW
Washington, DC 20201

Office of Public Health and Science

Wanda Jones, Director

Office of Women's Health

Office of Public Health and Science

200 Independence Avenue, SW
Washington, DC 20201

Nathan Stinson, Director

Office of Minority Health
Office of Public Health and Science

5515 Security Lane
Rockville, MD 20857

Administration on Aging

Jeanette C. Takamura, Assistant Secretary

Administration on Aging
200 Independence Avenue, SW
Washington, DC 20201

Diane Justice. Deputy Assistant Secretary

Office of the Assistant Secretary

Administration on Aging
200 Independence Avenue, SW
Washington, DC 20201

Edwin Walker, Director

Office of Program Operations and Development
Administration on Aging
330 Independence Avenue, SW
Washington, DC 20201

Agency for Health Care Policy and Research

John N. Eisenberg, Administrator

Agency for Health Care Policy and Research

Executive Office Center

2101 East Jefferson Street, Suite 600
Rockville, MD 20852

Marcy Gross, Women's Health Coordinator

Center for Outcomes and Effectiveness Research

Agency for Health Care Policy and Research

6010 Executive Blvd., Suite 300

Rockville, MD 20852

Morgan Jackson

Associate Administrator for Minority Health

Center for Cost and Financing Studies

Agency for Health Care Pohcy and Research

2101 East Jefferson Street, Suite 500

Rockville, MD 20852

Wendy Perry, Senior Program Analyst

Intermediate Office of the Administrator

Agency for Health Care Policy and Research

6000 Executive Drive, Suite 600
Rockville, MD 20852

Linda Reeves, Assistant Administrator for Equal
Opportunity

Office of the Administrator

Agency for Health Care Policy and Research

2101 East Jefferson Street, Suite 600

Rockville, MD 20852

398



Agency for Toxic Substances and Disease Registry

Reuben Warren, Associate Administrator for Urban
Affairs

Office of Urban Affairs

Agency for Toxic Substances and Disease Registry

1600 Clifton Road, NE
Atlanta, GA 30333

Centers for Disease Control and Prevention

Claire Broome, Acting Director

Centers for Disease Control and Prevention

1600 Clifton Road, NE
Building 16, Room 5125
Atlanta, GA 30333

Verla Neslund, Deputy Legal Advisor

Office of the General Counsel

Office of the Director

Centers for Disease Control and Prevention

1600 Clifton Road, NE
Building 16, Room 4308, Mail Station D53
Atlanta, GA 30333

Candice Nowicki, Deputy Director of the Executive

Secretariat

Centers for Disease Control and Prevention

1600 Clifton Road, NE
Atlanta, GA 30333

Karen Steinberg, Acting Director

Office of Women's Health

Centers for Disease Control and Prevention

1600 Clifton Road, NE
Building 16, Mail Station D51
Atlanta, GA 30333

Deborah Tress, Senior Attorney Advisor

Office of the General Counsel

Office of the Director

Centers for Disease Control and Prevention

1600 CUfton Road, NE
Building 16, Room 4306
Atlanta, GA 30333

Walter Williams, Associate Director

Office of Minority Health

Centers for Disease Control and Prevention

1600 Clifton Road, NE
Building 16, Mail Station D39
Atlanta, GA 30333

Food and Drug Administration

June E. Heeney, Commissioner
Food and Drug Administration

5600 Fishers Lane, Room 1471

Rockville.MD 20857

Christine Everett, Program Analyst
Office of Women's Health
Food and Drug Administration

5600 Fishers Lane, Room 15-61

Rockville.MD 20857

Michael Friedman
Food and Drug Administration

5600 Fishers Lane, Room 1471
Rockville, MD 20857

RosameHa T. Lecea, Director

Office of Equal Employment and Civil Rights
Food and Drug Administration

5600 Fishers Lane
RockviUe, MD 20857

Rosa Morales, Deputy Director

Office of Equal EmplojTnent and Civil Rights
Food and Drug Administration

5600 Fishers Lane, Room 8-92

Rockville.MD 20857

Health Care Financing Administration

Nancy Ann DeParle, Administrator

Health Care Financing Administration

200 Independence Avenue, SW, Room 314G
Washington, DC 20201

Richard Bragg, Minority Health Services Coordinator

Office of Strategic Planning

Health Care Financing Administration

7500 Security Blvd., Room C3-23-06

Baltimore, MD 21244

Marsha Davenport, Women's Health

Liaison/Coordinator

Office of Strategic Planning

Health Care Financing Administration

7500 Security Blvd., Room C3-2011

Baltimore, MD 21244

Pam Gentry, Senior Advisor to the Administrator on

Special Initiatives

Health Care Financing Administration

7500 Security Blvd.

Baltimore, MD 21244

Roderick G. Locklear, EEO Manager
Office of Equal Opportunity and Civil Rights

Health Care Financing Administration

7500 Security Blvd., Room N-2 22-27

Baltimore, MD 21244

399



Beverly Moore
Office of Equal Opportunity and Civil Rights

Health Care Financing Administration

7500 Security Blvd., Room N-2 22-27

Baltimore, MD 21244

Alexia Redd, EEO Specialist

Office of Equal Opportunity and Civil Rights

Health Care Financing Administration

7500 Security Blvd.

Baltimore, MD 21244

Ramon Suris-Fernandez, Director

Office ofEqual Opportunity and Civil Rights

Health Care Financing Administration

7500 Security Blvd., Room N2-22-17

Baltimore, MD 21244

Joe Tilghman, Regional Administrator

Kansas City Region

Health Care Financing Administration

Richard Boiling Federal Building

601 E. 12th Street

Kansas City, MO 64106

John Van Walker, Senior Advisor for Technology to

the Chief Information Officer

Office of Information Services

Health Care Financing Administration

7500 Security Blvd.

Baltimore, MD 21244

Health Resources and Services Administration

Earl Claude Fox, Administrator

Health Resources and Services Administrator

5600 Fishers Lane, Room 14-05

Rockville, MD 20857

J. Calvin Adams, Director

Office of Equal Opportunity and Civil Rights

Health Resources and Services Administration

5600 Fishers Lane, Room 14A-27

Rockville, MD 20857

Gary Carpenter, Public Health Analyst

Bureau ofMaternal and Child Health

Office of State and Community Health

Health Resources and Services Administration

5600 Fishers Lane, Room 18-31

Rockville, MD 20857

Arlene Granderson, Chief

Affirmative Employment and Special Initiatives

Branch
Health Resources and Services Administration

5600 Fishers Lane, Room 14A-27

RockviUe, MD 20857

Betty Hambelton, Senior Advisor for Women's Health

Office of the Administrator

Health Resources and Services Administration

5600 Fishers Lane, Room 14-25

Rockville, MD 20857

Mary June Horner, Acting Director

Office of Minority Health

Health Resources and Services Administration

5600 Fishers Lane, Room 14-48

Rockville, MD 20857

Marilyn Stone, Branch Chief

Grants Policy Branch
Grants and Procurement Management Division

Health Resources and Services Administration

5600 Fishers Lane, Room 13A-33

RockviUe, MD 20857

Indian Health Service

Michael H. Trujillo, Director

Indian Health Service

5600 Fishers Lane, Room 6-05

Rockville, MD 20857

Cecilia Heftel, Director

Equal Employment Opportunity

Indian Health Service

5600 Fishers Lane
Rockville, MD 20857

Louise Kiger, Principal Nurse Consultant

Office of Public Health

Indian Health Service

5600 Fishers Lane, Room 6A-44

Rockville, MD 20857

Leslie Morris

Division of Regulatory and Legal Affairs

Indian Health Service

5600 Fishers Lane, Room 6-06

Rockville, MD 20857

National Institutes of Health

Harold Varmus, Director

National Institutes of Health

1 Center Drive

Building 1, Room 126

Bethesda.MD 20892-0148

Ruth L. Kirschstein, Deputy Director

National Institutes of Health

1 Center Drive

Building 1, Room 126

Bethesda, MD 20892-0148
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Pat Abell, Director

Office ofManagement Assessment

National Institutes of Health

6011 Executive Boulevard Suite 601

Rockville.MD 20852

Donna Comstock
Office ofManagement Assessment
National Institutes of Health

6011 Executive Blvd.

Bethesda, MD 20852

Donna Dean, Senior Advisor

Office of the Director

National Institutes of Health

9000 Rockville Pike

Bethesda, MD 20892

Jean Flagg-Newton

Office of Research on Minority Health

National Institutes of Health

9000 Rockville Pike, Building 1, Room 260

Bethesda, MD 20892

Debbie Jackson, Program Analyst

Office of Research on Women's Health

National Institutes of Health

9000 Rockville Pike, Building 1, Room 201

Bethesda, MD 20892

Diana Jaeger, Acting Director

Grants Policy Office

Office of Policy for Extramural Research

Administration

National Institutes of Health

6701 Rockledge Drive

Bethesda, MD 20892-7730

Rose Maria Li, Health Scientist

Administrator/Demographer

Center for Population Research

National Institute of Child Health and Human
Development

National Institutes of Health

6100 Executive Blvd., Room 8307
Bethesda, MD 20892

Pedro Morales, Deputy Director

Office of Equal Opportunity

National Institutes of Health

9000 Rockville Pike, Building 31

Bethesda, MD 20892

Vivian Pinn, Director

Office of Research on Women's Health

National Institutes of Health

1 Center Drive, Building 1, Room 201

Bethesda, MD 20892-0160

Joyce Rudick, Director of Programs
Office of Research on Women's Health
National Institutes of Health
9000 Rockville Pike, Building 1

Bethesda, MD 20892-0160

John Ruffin, Director

Office of Research on Minority Health
National Institutes of Health

1 Center Drive, Building 1, Room 260
Bethesda, MD 20892-0160

Substance Abuse and Mental Health Services

Administration

Nelba Chavez, Administrator

Substance Abuse and Mental Health Services

Administration

5600 Fishers Lane, Room 12-105

Rockville, MD 20857

Sharon Lynn Holmes, Director

Office of Equal Employment Opportunity and Civil

Rights

Substance Abuse and Mental Health Services

Administration

5600 Fishers Lane, Room 16C-24

RockviUe, MD 20857

Delores Hunter, Associate Administrator

Office of Minority Health

Substance Abuse and Mental Health Services

Administration

5600 Fishers Lane, Room 13A-53

Rockville, MD 20857

Richard Kopanda
Office of Equal Employment Opportunity and Civil

Rights

Substance Abuse and Mental Health Services

Administration

5600 Fishers Lane, Room 16C-24

RockviUe, MD 20857

Sam Langerman, Complaints Manager
Office of Equal Employment Opportunity and Civil

Rights

Substance Abuse and Mental Health Services

Administration

5600 Fishers Lane, Room 16C-24

RockviUe, MD 20857

Ulanda ShamweU, Acting Director

Office for Women's Services

Substance Abuse and Mental Health Services

Administration

5600 Fishers Lane, Room 13-99

RockviUe, MD 20857
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HHS Regional Offices

Region I

Judith Kurland, Regional Director

Department of Health and Human Services

John F. Kennedy Federal Bldg., Room 2100

Government Center

Boston, MA 02203

Caroline Chang, Regional Manager
Office for Civil Rights

Department of Health and Human Services

Government Center

John F. Kennedy Federal Bldg., Room 1875

Boston, MA 02203

Peter Chan, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

Government Center

John F. Kennedy Federal Bldg.

Boston, MA 02203

Stewart Graham, Attorney

Office for Civil Rights

Department of Health and Human Services

Government Center

John F. Kennedy Federal Bldg.

Boston, MA 02203

Linda Yuu-Connor, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

Government Center

John F. Kennedy Federal Bldg.

Boston, MA 02203

Region II

Allison E. Greene, Regional Director

Department of Health and Human Services

Jacob Javits Federal Bldg.

26 Federal Plaza, Room 3835
New York, NY 10278

Michael Carter, Acting Regional Manager
Office for Civil Rights

Department of Health and Human Services

Jacob Javits Federal Bldg.

New York, NY 10278

Victor Hidalgo, Equal Opportunity Specialist

Office for Civil Rights

Department ofHealth and Human Services

Jacob Javits Federal Building

New York City, NY 10278

Patricia Holub, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

Jacob Javits Federal Building

New York City, NY 10278

Arnold Loperena, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

Jacob Javits Federal Building

New York City, NY 10278

Fernando Morales, Attorney

Office for Civil Rights

Department of Health and Human Services

Jacob Javits Federal Building

New York City, NY 10278

Region III

Lynn H. Yeakel, Regional Director

Department of Health and Human Services

3535 Market Street, Room 11480

Philadelphia, PA 19104

Paul Gushing, Regional Manager
Office for CivU Rights

Department of Health and Human Services

150 S. Independence Mall West, Suite 372

PhUadelphia, PA 19101

Kathleen Femple, Equal Opportunity Specialist

Office for Civil Rights

Department ofHealth and Human Services

150 S. Independence Mall West
PhUadelphia, PA 19101

Bill Rhinehart, Attorney

Office for Civil Rights

Department of Health and Human Services

150 S. Independence Mail West
Philadelphia, PA 19101

Jane Rogers, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

150 S. Independence Mall West
Philadelphia, PA 19101

Laureen Shembry, Equal Opportunity Specialist

Office for Civil Rights

Department ofHealth and Human Services

150 S. Independence Mall West
Philadelphia, PA 19101
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Region IV

Patricia Ford-Roegner, Regional Director

Department of Health and Human Services

101 Marietta Tower, Room 1515

Atlanta, GA 30323

Marie A. Chretien, Regional Manager
Office for Civil Rights

Department of Health and Human Services

61 Forsyth Street, SW
Atlanta, GA 30323

Henry F. Barbour, III, Acting Division Director,

Investigations

Office for Civil Rights

Department of Health and Human Services

6 Forsyth Street, SW
Atlanta, GA 30323

Roosevelt Freeman, Attorney

Office for Civil Rights

Department of Health and Human Services

61 Forsyth Street, SW
Atlanta, GA 30323

Lloyd Gibbons, Director

Voluntary Compliance and Outreach Division

Office for Civil Rights

Department of Health and Human Services

61 Forsyth Street, SW
Atlanta, GA 30323

Region IV

Hannah Rosenthal, Regional Director

Department of Health and Human Services

105 W. Adams Street

Chicago, IL 60603

Charlotte Irons, Regional Manager
Office for Civil Rights

Department of Health and Human Services

105 W. Adams Street

Chicago, IL 60603

Region VI

Patricia Montoya, Regional Director

Department of Health and Human Services

1200 Main Tower Bldg., Suite 1290

DaUas, TX 75202

Ralph Rouse, Regional Manager
Office for Civil Rights

Department of Health and Human Services

1301 Young Street, Suite 1169

DaUas, TX 75202

George Bennett, Equal Opportunity SpeciaUst
Office for Civil Rights

Department of Health and Human Services

1301 Young Street

DaUas, TX 75202

Sandra Bnimly, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

1301 Young Street

Dallas, TX 75202

Roger Geer, Attorney

Office for Civil Rights

Department of Health and Human Services

1301 Young Street

DaUas, TX 75202

Delores WUson, Equal Opportunity SpeciaUst

Office for Civil Rights

Department of Health and Human Services

1301 Yoimg Street

DaUas, TX 75202

Region VII

Kathleen Steele, Regional Director

Department of Health and Human Services

601 E. 12th Street, Room 210
Kansas City, MO 64106

John Halverson, Regional Manager
Office for CivU Rights

Department of Health and Human Services

601 East 12th Street Room 248

Kansas City, MO 64106

Peter Kemp, Equal Opportunity SpeciaUst

Office for CivU Rights

Department of Health and Human Services

601 East 12th Street

Kansas City, MO 64106

Jan Ro-Trock, Equal Opportunity SpeciaUst

Office for Civil Rights

Department ofHealth and Human Services

601 East 12th Street

Kansas City, MO 64106

Jean Simonitsch, Attorney

Office for Civil Rights

Department of Health and Human Services

601 East 12th Street

Kansas City, MO 64106
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Maria Smith, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

601 East 12th Street

Kansas City, MO 64106

Region VIII

Margaret Gary, Regional Director

Department of Health and Human Services

1961 Stout Street, Room 325

Denver, CO 80294-3538

Annis Arthur, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

50 United Nations Plaza

San Francisco, CA 94103

Bud Ho, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

50 United Nations Plaza

San Francisco, CA 94103

Vada Kyle-Holmes, Regional Manager
Office for Civil Rights

Department of Health and Human Services

1961 Stout Street, Room 1426

Denver, CO 80294-3538

Doris Genko, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

1961 Stout Street

Denver, CO 80294

Velveta Golightly-Howell, Attorney

Office for Civil Rights

Department of Health and Human Services

1961 Stout Street

Denver, CO 80294

Maria SagateUan, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

50 United Nations Plaza

San Francisco, CA 94103

Region X
Jay Inslee, Regional Director

Department of Health and Human Services

2202 Sixth Avenue, Room 1208

Seattle, WA 98121

Carmen Rockwell, Regional Manager
Office for Civil Rights

Department of Health and Human Services

2201 Sixth Avenue Suite 900

Seattle, WA 98121

Jean Lovato, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

1961 Stout Street

Denver, CO 80294

Delores Braun, Investigator

Office for Civil Rights

Department of Health and Human Services

2201 Sixth Avenue
Seattle, WA 98121

Andrea Oliver, Equal Opportunity Specialist

Office for Civil Rights

Department of Health and Human Services

1961 Stout Street

Denver, CO 80294

Region IX

Grantland Johnson, Regional Director

Department of Health and Human Services

50 United Nations Plaza, Room 431

San Francisco, CA 94102

Fay Dow, Investigator

Office for Civil Rights

Department of Health and Human Services

2201 Sixth Avenue
Seattle, WA 98121

Ellen Miyasato, Attorney

Office for Civil Rights

Department of Health and Human Services

2201 Sixth Avenue
Seattle, WA 98121

Ira Pollack, Acting Regional Manager
Department of Health and Human Services

Office for Civil Rights

50 United Nations Plaza

San Francisco, CA 94103

Floyd Plymouth, Investigator

Office for Civil Rights

Department of Health and Human Services

2201 Sixth Avenue
Seattle, WA 98121
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Gloria Silas-Webster, Investigator

Office for Civil Rights

Department of Health and Human Services

2201 Sixth Avenue
Seattle, WA 98121

U.S. DEPARTMENT OF JUSTICE
Merrily Friedlander, Chief

Coordination and Review Section

Civil Rights Division

U.S. Department of Justice

1425 New York Avenue, NW, Suite 4013

Washington, DC 20035

Ted Nickens, Deputy Chief, Programs
Coordination and Review Section

Civil Rights Division

U.S. Department of Justice

1425 New York Avenue, NW, Suite 4013

Washington, DC 20035

Allen Payne, Title VI Coordinator

Coordination and Review Section

Civil Rights Division

U.S. Department of Justice

1425 New York Avenue, NW, Suite 4013

Washington, DC 20035

Andrew Strojney, Deputy Chief, Legal

Coordination and Review Section

Civil Rights Division

U.S. Department of Justice

1425 New York Avenue, NW, Suite 4013
Washington, DC 20035

ORGANIZATIONS AND ADVOCATES
Alliance for Aging Research

Daniel Perry, Executive Director

2021 K Street, NW
Washington, DC 20006

Alliance for Health Reform
Edward Howard, Executive Vice President

1900 L Street, NW, Room 512
Washington, DC 20036

American Academy of Allergy Asthma and
Immunology

Contact: Tina Eskes
611 East Wells Street

Milwaukee, WI 53202

American Academy of Family Physicians

Maria Sutton

Committee on Women and Minorities

8880 Ward Parkway
Kansas City, MO 64114

American Academy of Pediatrics

Joe M. Sanders Jr., Executive Director

141 Northwest Point Boulevard

Elk Grove Village, IL 60009-0927

American Academy of Physical Medicine and
Rehabilitation

Ronald A. Henrichs, Executive Director

One IBM Plaza, Suite 2500

Chicago, IL 60611-3604

American Association for Cancer Research

Contact: Jenny Anne Horst-Martz

Public Ledger Building, Suite 826
150 South Independence Mall West
PhUadelphia, PA 11906-3483

American Association of Colleges of Nursing

Contact: Dan Mezibov
1 Dupont Circle

Washington, DC 20036

American Association of Colleges of Pharmacy
Contact: Dr. Boesen
1426 Prince Street

Alexandria, VA 22314-2841

American Association of Diabetes Educators

Contact: Sherrie Tyler

100 West Monroe Street

Chicago, IL 60603

American Association of Health Plans

Contact: JuHe Harkins

Program Manager
1129 20th Street, NW, Suite 600

Washington, DC 20036-3421

American Association on Mental Retardation

444 North Capitol Street, NW, Suite 846

Washington, DC 20001-1512

American Association of Occupational Health Nurses,

Inc.

Ann R. Cox, Executive Director

2920 Brandywine Road, Suite 100

Atlanta, GA 30341-4146

American Association of Respiratory Care

Sam P. Giordano, Executive Director

11030 Abies Lane
DaUas, TX 75229

American Blood Resources Association

James Reilly, President

107 Ridgely Avenue, Suite 9a

Annapolis, MD 21404- 0669
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American College of Allergy, Asthma & Immunology
James R. Slawny, Executive Director

85 West Algonquin Road, Suite 550

Arlington Heights, IL 60005

American College of Cardiology

9111 Old Georgetown Road
Bethesda, MD 20814-1699

American College of Emergency Physicians

Collin C. Rorrie Jr., Executive Director

P.O. Box 619911
Dallas, TX 75261-9911

American College of Healthcare Executives

Thomas C. Dolan, President/CEO

One North Franklin Street, Suite 1700
Chicago, IL 60606-3491

The American College of Obstetricians and
Gynecologists

Ralph W. Hale, Executive Director

409 12th Street, SW
Washington, DC 20024-2188

American College of Rheumatology
Mark Andrejeski, Executive Vice President

60 Executive Park South, Smte 150

Atlanta, GA 30329

American College of Surgeons

Samuel A. Wells, Jr., Director

633 North Saint Clair Street

Chicago, IL 60611-3211

American Dental Association

John S. Zapp, Executive Director

211 East Chicago Avenue
Chicago, IL 60611

American Federation for Aging Research, Inc.

Stephanie Lederman, Executive Director

1414 Avenue of the Americas

New York, New York 10019

American Health Care Association

Paul R. WUlging, Executive Director

1201 L Street, NW
Washington, DC 20005-4014

American Health Information Management
Association

Linda L. Kloss, Executive Vice President/CEO

919 North Michigan Avenue, Suite 1400

Chicago, IL 60611-1683

American Heart Association

Penelope Logan, Marketing Manager of Women's
Health Team

7272 Greenville Avenue
Dallas, TX 75231-4596

American Hospital Association

Mary A. Pittman, President

Hospital Research and Educational Trust

One North Franklin Street

Chicago, IL 60606

American Institute for Research

David Goslin, President

3333 K Street, NW, Suite 300

Washington, DC 20007

American Nurses Association

Rose Gonzalez, Legislative Affairs

600 MD Avenue, SW, Suite 100 West
Washington, DC 20024-2571

American Nurses Association

Carla Serlin, Minority Fellowships

600 MD Avenue, SW, Suite 100 West
Washington, DC 20024-2571

American Optometric Association

243 North Lindbergh Boulevard

St. Louis, MO 63141

American Pharmaceutical Association

Tina Pugliese, Public Relations Director

2215 Constitution Avenue, NW
Washington, DC 20037-2985

American Physical Therapy Association

Lisa Maatz, Director

Johnette Meadows, Director, Department of

Minority/International Affairs

1111 North Fairfax Street

Alexandria, VA 22314

American Public Human Services Association

William Waldman, Executive Director

810 First Street NE, Suite 500

Washington, DC 20002-4267

American Public Health Association

Mohammad Akhter, Executive Director

1015 15th Street, NW
Washington, DC 20005-2605

American Society of Addiction Medicine

James F. Callahan, Executive Vice President

4601 North Park Avenue, Suite 101

Chevy Chase, MD 20815
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American Society on Aging

Jeanette C. Takamura
Minority Concerns Committee Chairman
833 Market Street, Suite 511

San Francisco, CA 94103

American Society of Clinical Pathology, Inc.

Nadine FiUpiak, Director of Communications

2100 West Harrison Street

Chicago, IL 60612-3798

American Society for Clinical Nutrition

Ann Gebhart, Executive Director

9650 Rockville Pike

Bethesda, MD 20814-3998

American Society of Hematology

Maurice Majrides, Regulatory and Legislative Affairs

Coordinator

1200 19th Street, NW, Suite 300

Washington, DC 20036-2412

American Society of State and Territorial Health

Officials

Jason Hohl, Coordinator/PubUc Relations

1275 K Street, NW, Suite 800

Washington, DC 20005-4606

The Association of Women's Health,

Obstetric and Neonatal Nurses
Gail G. Kincaide, Executive Director

2000 L Street, NW, Suite 740
Washington, DC 20036

Association ofAmerican Medical Colleges

Timothy Ready
Project 3000 by 2000
2450 N Street, NW
Washington, DC 20037-1127

Association of the Asian Pacific Community
Health Organizations

Stephen Jiang, Executive Director

1440 Broadway, Suite 510
Oakland, CA 94612

Association ofManaged Healthcare Organizations

Bradley D. Kalish, Executive Director

One Bridge Plaza Suite 350
Fort Lee, NJ 07024

Association for Health Services Research
Contact: Barbara Krimgold
1130 Connecticut Avenue, NW, Suite 700
Washington, DC 20036

Asian American and Pacific Islander Health Forum,
Inc.

Tessie Guillermo, Executive Director

116 New Montgomery Street, Suite 531

San Francisco, CA 94105

Asian Health Services

310 8th Street

Oakland, CA 94607

Asian Law Caucus
Joe Lucero, Executive Director

720 Market Street, Suite 500

San Francisco, CA 94102-2500

Asian/Pacific American WeUness Center

John Manzon-Santos, President

730 Polk Street

San Francisco, CA 94109

Asian Pacific Islander Partnership for Health, Inc.

P.O. Box 18964

Washington, DC 20036

Association for Healthcare Philanthropy

Janet Hall, Resource Information Specialist

313 Park Avenue, Suite 400
Falls Church, VA 22046

Association of Women's Health, Obstetric

and Neonatal Nurses
Karen Kelly Thomas, Director

Practice and Research

700 14th Street, NW
Washington, DC 20005-2006

Black Congress on Health, Law and Economics

Dererk A. Humphries, National Director/General

Counsel

1025 Vermont Avenue, NW
Washington, DC 20005

Brookings Institution

Henry Aaron
Robert Reischauer

1775 Massachusetts Ave, NW
Washington, DC 20036

The Capital Research Center

Terrence Scanlon, President

Patrick ReiUy, Research Associate

1513 16th Street, NW
Washington, DC 20036
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Carnegie Institute of Washington
Maxine F. Singer, President

John Strom, Facilities Coordinator

1530 P Street, NW
Washington, DC 20005

Cato Institute

Greg Scandlen, Fellow in Health Care Policy

1000 Massachusetts Ave, NW
Washington, DC 20001

The Cecil G. Sheps Center for Health Services

Research

University of North Carolina - Chapel Hill

725 Airport Road, Campus Box 7590

Chapel Hill, NC 27599-7590

Center for Equal Opportunity

Roger Clegg, Vice President and General Counsel

815 15th Street, NW, Suite 928

Washington, DC 20005

Center for Health Policy Research

George Washington University

Contact: Leah Nolan
2121 1 Street, NW
Washington, DC 20006

Center for Individual Rights

Terence J. Pell, Senior Counsel

1233 20th Street, NW Suite 300

Washington, DC 20036

Center for National Policy

Maureen S. Steinbruner, President

One Massachusetts Avenue, NW
Washington, DC 20001

Center for New Black Leadership

Phyllis Berry Myers, Executive Director

202 G Street, NE
Washington, DC 20002

Center for Policy Alternatives

linda Tarr-Whelan, President/CEO

1875 Connecticut Ave, NW, Suite 710

Washington, DC 20009

Center for the Study of Social Policy

Thomas Joe, Director

1250 Eye Street, NW, Suite 503
Washington, DC 20005

Center on Budget and Policy Priorities

Robert Greenstein, Executive Director

820 First Street, NW, Suite 503

Washington, DC 20005

Center on Budget and Policy Priorities

Contact: Jocelyn Guyer
820 First Street, NW, Suite 503
Washington, DC 20005

Citizens Commission on Civil Rights

Corrine M. Yu, Director/Counsel

2000 M Street, NW, Suite 400
Washington, DC 20036

Citizens for Civil Rights

PO Box 2461

West Lafayette, IN 47996

Civil Rights Forum on Communications Policy

Mark Lloyd, Executive Director

818 18th Street, NW, Suite 505

Washington, DC 20006

Congressional Black Caucus
Contact: Ramona Edelin

1004 Pennsylvania Avenue, SE
Washington, DC 20003

Cuban American National Council, Inc.

Guarione Diaz, Executive Director

300 SW 12th Avenue
Miami, FL 33130-2038

Disability Rights Education Defense Fund
Patricia Wright, Director of Governmental Affairs

1629 K Street, NW
Washington, DC 20006

Drug Information Association

Lauri Risboskin, Assistant Editor and Program
Manager

321 Morristown Road.Suite 225

Ambler, Pennsylvania 19002-2755

Ethics and Public Policy Center

Sally L. Satel, Senior Associate

1015 15th Street, NW, Suite 900
Washington, DC 20005

Federation ofAmerican Health Systems

1111 19th Street, NW, Suite 402

Washington, DC 20036

Federation of State Medical Boards

Federation Place

400 Fuller Wiser Road, Suite 300
Euless, TX 76039-3855
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The Ford Foundation

Susan V. Berresford, President

320 East 43rd Street

New York, NY 10017

Health Care Liability Alliance

Contact: John DiNapoU
P.O. Box 19008

Washington, DC 20036

Health Concepts International

Jacqueline Watson, Healthcare Consultant

1327 Fenwick Lane
Silver Spring, MD 20910

Health Insurance Association ofAmerica
Willis D. Gradison, Jr., President

555 15th Street, NW, Suite 600 East

Washington, DC 20004-1109

Healthcare Financial Management Association

Richard L. Clarke, President/CEO

Two Westbrook Corporate Center, Suite 700

Westchester, IL 60154-5700

Healthcare Information and Management Systems

Society

Gary Kurtz, President

230 E. Ohio, Suite 500
Chicago, IL 60611

The Healthcare Forum
Kathryn E. Johnson, President/CEO

425 Market Street

San Francisco, CA 94105

Heritage Foundation

Edwin J. Feulner, Jr., President

Robert Moffit, Deputy Director ofDomestic Policy

214 Massachusetts, Avenue NE
Washington, DC 20002

Howard Hughes Medical Institute

Contact: PurneU Choppin
4000 Jones Bridge Road
Chevy Chase, MD 20815

Institute for Health Policy Solutions

Contact: Richard E. Curtis

1900 L St, NW, Suite 508

Washington, DC 20036

Institute for Health Research and Policy

Georgetown University

2233 Wisconsin Avenue, NW, Suite 525

Washington, DC 20007

Institute for Policy Studies

Contact: Michael Shuman
733 15th Street, NW, Suite 1020
Washington, DC 20005

Japanese American Citizens League
Herbert Yamnishi, National Director

1765 Sutter Street

San Francisco, CA 94115

Jerome Levy Economic Institute of Bard College

BUthewood Road
Annandale-on-Hudson, NY 12504-5000

Joint Center for PoUtical and Economic Studies

Eddie N. Williams, President

1090 Vermont Avenue, NW, Suite 1100
Washington, DC 20005

Korean Community Development Services Center
Jin Yu, Executive Director

6055 North Street

Philadelphia, PA 19120

Laffer Associates

5405 Morehouse Drive, Suite 340

San Diego, CA 92121

Lawyers Committee for Civil Rights Under Law
Barbara A. Arnwine, Executive Director

1450 G Street, NW
Washington, DC 20005

Leadership Conference on Civil Rights

Wade Henderson, Executive Director

1629 K Street, NW, Suite 1010

Washington, DC 20006

League ofUnited Latin American Citizens

Selena Walsh, Director of Policy and Communications

1133 20th Street, NW, Suite 750

Washington, DC 20036

The Life Foundation

233 Keawe Street

Honolulu, Hawaii 96813-8980

Medicare Rights Center

1460 Broadway
New York, NY 10036

Public Advocates and the Latino Coalition for a

Healthy California

182 2nd Street, 2nd Floor

San Francisco, CA 94105
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National Academy of Sciences

2101 Constitution Avenue, NW, HA-156
Washington, DC 20078-5576

National Asian Pacific American Bar Association

Margaret Fugioka, President

1 City Hall Plaza

Pakland, CA 94612

National Asian Pacific American Legal Consortium

Karen Narasaki, Executive Director

1001 Connecticut Avenue, NW
Washington, DC 20036

National Association for the Advancement of Colored

People (NAACP)
1000 U Street NW
Washington, DC

NAACP Legal Defense and Education Fund
Elaine Jones, President/Director

99 Hudson Street

New York, NY 10013

National Association for the Advancement of Colored

People

Caya Lewis, National Health Care Coordinator

4805 Mt. Hope Drive

Baltimore, MD 21215

National Association for Equal Opportunity in Higher

Education

Henry Ponder, President

8701 Georgia Avenue
Silver Spring, MD 20910

National Association for Healthcare Quality

Diane Burgher, Executive Director

4700 W. Lake Avenue
Glenview, IL 60025-1485

National Association for Health Services Executives

Debbie Lee Eddy, President

8630 Fenton Street

Silver Spring, MD 20910

National Association of Health Underwriters

Kevin P. Corcoran, Executive Vice President

2000 N. 14th Street, Suite 450

Arlington, VA 22201

National Association of Black Social Workers

Leonard Dunston, President

8436 West McNichols Street

Detroit, MI 48221

National Association of Black Social Workers
Robert Knox, President

1969 Madison Avenue
New York, NY 10035

National Black Caucus of State Legislators

Lois DeBerry, President

444 N. Capitol Street, NW, Suite 622
Washington, DC 20001

National Black Caucus of State Legislators

Diane Bush, Senior Associate for Policy Development
444 North Capitol Street, NW Suite 622
Washington, DC 20001

National Center for American Indian and Alaska

Native Mental Health Research

Spero Manson, Director

4455 East 12th Avenue
Denver, CO 80220

National Center for PoHcy Analysis

Jan Faiks, Vice President

External Affairs

727 15th Street NW, Suite 500

Washington, DC 20005

National Coalition of 100 Black Women
Lydia G. Mallett, President

38 West 32nd Street

New York, NY 10001

National Coalition of Hispanic Health and Human
Services Organization

Jane Delgado, President/CEO

1501 16th Street, NW
Washington, DC 20036-1401

National Coalition on Health Care

Margaret Rhoades, Executive Director

555 13th Street, NW, Suite 300-West

Washington, DC 20004

National Congress ofAmerican Indians

JoAnn K. Chase, Executive Director

2010 Massachusetts Ave, NW
Washington, DC 20000

National Council ofLA RAZA
Maria Lasol, Maternal and Child Health Care

Sonia Ruiz, Program Coordinator for the Children's

Health Initiative

1111 19th Street, NW, Suite 1000

Washington, DC 20035
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National Council of Negro Women
Jane Smith, President

633 Pennsylvania Avenue, NW
Washington, DC 20004

National Federation for the Blind

Marc Murer, President

1800 Johnson Street

Baltimore, MD 21230

National Forum for Black Public Administrators

Sylvester Murray, Executive Director

777 N. Capitol Street, NE
Washington, DC 20002

National Health Law Program
Jane Perkins, StaffAttorney

211 Columbia Street

Chapel Hill, NC 27514

National Health Policy Forum
Judith Miller Jones, Director

2021 K Street, NW, Suite 800

Washington, DC 20006

National Indian Health Board
Yvette Joseph-Fox, Executive Director

1385 South Colorado Blvd., Suite A-707

Denver, Colorado 80222

National Institute for Public Policy

Keith B. Payne, President

3031 Javier Road , Suite 300

Fairfax, VA 22031

National League of Cities

Donald Borut, Executive Director

1301 Pennsylvania Avenue, NW, Suite 550

Washington, DC 20004

National Medical Association

Nathaniel Murdock, President

1012 10th Street, NW
Washington, DC 20001

National Medical Fellowships, Inc.

Jennifer Collins, Program Administrator

110 West 32nd Street

New York, NY 10001-3205

National Native American AIDS Prevention Center

Ron RoweU, Executive Director

134 Linden Street

Oakland, CA 94607

National Nurses Society on Addictions

Karen Allen, President

4101 Lake Boone Trail, Suite 201
Raleigh, NC 27607

National Partnership for Women & Famihes
Contact: Joanne L. Hustead
1875 Connecticut Avenue, NW, Suite 710
Washington, DC 20011

National Puerto Rican Forum
Kofi Boateng, Acting Executive Director

31 East 32nd Street

New York, NY 10016-5536

National Puerto Rican Coalition, Inc.

Manuel Mirabal, President

1700 K Street, NW, Suite 500
Washington, DC 20006

National Rural Health Association

Donna M. Williams, Executive Vice President

One West Armour Boulevard, Suite 203

Kansas City, MO 64111

National Urban Coalition

Ramona EdeUn, President/CEO

2120 L Street, NW. Suite 510

Washington, DC 20037

New Directions for Policy

Jack A. Meyer, President

1015 18th Street, NW
Washington, DC 20036

New York Lawyers for the Public Interest

Marianne L. Engelman Lado, General Counsel

151 West 30th Street, 11th floor

New York, NY 10001

Organization of Chinese American Women
Jeanie F. Jew, National President

Pauline Tsui

4641 Montgomery Avenue, Suite 208

Bethesda, MD 20814

Organization of Chinese Americans

Daphne Kwok, Director

1001 Connecticut Avenue, NW, Suite 707

Washington, DC 20036

Pacific American Foundation

1101 17th Street, NW
Washington, DC 20036
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Puerto Rican Legal Defense and Education Fund
Juan Figueroa, President

99 Hudson Street

New York, NY 10013-2815

Progressive Policy Institute

Will Marshall, President

518 C Street, NE
Washington, DC 20002

Public Forum Institute

Jonathan Ortmans, President

1215 17th Street, NW
Washington, DC 20036

Quality Education for Minorities Network
Shirley M. McBay, President

1818 N Street, NW, Suite 350
Washington, DC 20036

RAND
David Chu, Director of Washington Research

333 H Street, NW, Suite 800
Washington, DC 20005

Rural Coalition

Loretta Picciano, Executive Director

110 Maryland Avenue, NE, Suite 505

Washington, DC 20002

T.H.E. Clinic

3860 W. Martin Luther King Blvd.

Los Angeles, CA 90008

Tennessee Justice Center

Gordon Bonnyman, Managing Attorney

211 Union Street, 916 Stahlman Building

NashviUe, TN 37201-1502

Urban Institute, Health Care Policy Center

John Holiahan, Director

2100 M Street, NW
Washington, DC 20037

The Urban League
Karen Cobble, Case Manager for Health

2900 Newton Street, NE
Washington, DC 20018

TEACHING HOSPITALS, UNIVERSITIES AND
MEDICAL SCHOOLS

Alabama
Warren E. Callaway, Chief Administrative Officer

Carraway Methodist Medical Center

1600 Carraway Boulevard

Birmingham, AL 35234

Martin C. Nowak, Interim ChiefAdministrative

Officer

University ofAlabama Hospitals

619 South 19th Street

Birmingham, AL 35233

Dennis A. Hall, President

Baptist Health System
3500 Blue Lake Drive

Post Office Box 830605
Birmingham, AL 35283

Stephen H. Simmons, Senior Administrator

University of South Alabama Medical Center

2451 Fillingim Street

Mobile, AL 36617

Arizona

Steven L. Seller, Senior Vice President/CEO

Good Samaritan Regional Medical Center

P.O. Box 2989
Phoenix, AZ 85062

Frank D. Alvarez, Chief Executive Officer

Maricopa Health System
2601 East Roosevelt

Phoenix, AZ 85008

Mary G. Yarbrough, President/CEO

St. Joseph Hospital and Medical Center

350 West Thomas Road
Phoenix, AZ 85013

Gregory A. Pivirotto, President/CEO

University Medical Center

1501 North Campbell
Tucson, AZ 85724

Arkansas

Jonathan R. Bates, Chief Executive

Officer/President

Arkansas Children's Hospital

800 Marshall

Little Rock, AR 72202

412



Richard A. Pierson, Executive Director

Clinical Programs
University Hospital ofArkansas
4301 West Markham Street

Little Rock, AR 72205

California

Gerald A. Starr, Chief Executive Officer

Kern Medical Center

1830 Flower Street

Bakersfield, CA 93305

Thomas B. Mackey, Executive vice President

Tenet Healthcare Corporation

2011 Palomar Airport Road, Suite 305

Carlsbad, CA 92009

PhUip Hinton, Chief Executive Officer

University Medical Center

445 South Cedar Avenue
Fresno, CA 93702

Thomas C. Gagen, Senior Vice President

Green Hospital of Scripps Clinic

10666 North Torrey Pines road

La Jolla, CA 92037

J. David Moorhead, President/CEO

Loma Linda University Medical Center

11234 Anderson Street, P.O. Box 2000

Loma Linda, CA 92354

Thomas J. Collins, President

Long Beach Memorial Medical Center

2801 Atlantic Avenue
Long Beach, CA 90801

Thomas M. Priselac, President

Cedars-Sinai Medical Center

8700 Beverly Boulevard

Los Angeles, CA 90048

Douglas D. Bagley, Executive Director

Northwest Network
Los Angeles County/USC Medical Center

1200 North State Street

Los Angeles, CA 90033

Randall S. Foster, Hospital Administrator/CEO

Martin Luther King, Jr./Drew Medical Center

12021 South Wilmington Avenue
Los Angeles, CA 90059

Michael Karpf, Vice Provost/Hospital Systems,
Director

UCLA MedicalCenter

10833 Le Conte Avenue
Los Angeles, CA 90095-1730

Ted Schreck, Chief Executive Officer

use University Hospital

1500 San Pablo Street

Los Angeles, CA 90033

Mark Laret, Director

University of California, Irvine, Medical Center
101 The City Drive

Orange, CA 92668

Stephen A. Ralph, President/CEO
Huntington Memorial Hospital

100 West California Boulevard

Pasadena, CA 91105

Frank J. Loge, Director

Hospital and Clinics

University of California-Davis Medical Center

2315 Stockton Boulevard

Sacramento, CA 95817

Mary Jo Anderson, Senior Vice President

ScrippsHealth

4275 Campus Point Drive, Suite 220

San Diego, CA 92121

Kent B. Sherwood, Chief Executive Officer

UCSD Healthcare

200 West Arbor Drive, MC 8986

San Diego, CA 92103-8986

Sumiyo E. Kastehc, Interim Director

University of California- San Diego Medical Center

200 West Arbor Drive

San Diego, CA 92103-8970

Martin Brotman, President/CEO

California Pacific Medical Center

P.O. Box 7999

San Francisco, CA 94120

Richard J. Kramer, President/CEO

Catholic Healthcare West
1700 Montgomery Street, Suite 300

San Francisco, CA 94111

Bruce Schroffel, Interim Director

Medical Center at the University of California at

San Francisco

500 Parnassus Avenue
San Francisco, CA 94143-0296
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Richard Cordova, Executive Administrator

San Francisco General Hospital and Medical Center

1001 Potreto Avenue
San Francisco, CA 94110

John G. WiUiams, President/CEO

St. Mary's Medical Center

450 Stanyan Street

San Francisco, CA 94117

Peter Van Etten, President/CEO

UCSF/Stanford Health Care

Five Thomas Mellon Circle

San Francisco, CA 94134

Malinda Mitchell, Interim President/CEO

Stanford University Hospital

300 Pasteur Drive

Stanford, CA 94305
Cynthia Bradford, Assistant to the Dean
Office of the Vice President and the Dean
Stanford University School ofMedicine

ALWAY, M-21
Stanford, CA 94305

Colorado

Dennis BrimhaU, President

University Hospital

4200 Ninth Avenue
Denver, CO 80262

Connecticut

Robert J. Trefry, President/CEO

Bridgeport Hospital

267 Grant Street

Bridgeport, CT 06610

William J. Riordan, President/CEO

St. Vincent's Medical Center

2800 Main Street

Bridgeport, CT 06606

Frank J. Kelly, President/CEO

Danbury Hospital

24 Hospital Avenue
Danbury, CT 06810

Andria Martin , Hospital DirectorA^ice President,

Operations

John Dempsey Hospital, University of Connecticut

Health Center

Farmington Avenue
Farmington, CT 06030

John J. Meehan, President/CEO
Hartford Hospital

80 Seymour Street, P.O. Box 5037
Hartford, CT 06102-5037

David D'Eramo, President/CEO
John Gibbons, Senior Vice President for Health

Affairs

St. Francis Health System
114 Woodland Street

Hartford, CT 06105

Laurence A. Tanner, President/CEO
Central Connecticut Health Alliance, Inc.

100 Grand Street

New Britain, CT 06050

James J. Cullen, President

Hospital of St. Raphael
1450 Chapel Street

New Haven, CT 06511

Joseph A. Zaccagnino, President/CEO

Yale-New Haven Health System
789 Howard Avenue
New Haven, CT 06904

Philip D. Cusano, President/CEO

Stamford Hospital

Shelburne Road and West Broad Street

West Haven, CT 06904

Delaware

Charles M. Smith, President/CEO

Christiana Health Care Services

P.O. Box 1668

WUmington, DE 19899

District of Columbia

Edwin K. Zechman, President/CEO

Children's National Medical Center

111 Michigan Avenue, NW
Washington, DC 20010

Phillip S. Schaengold, Chief Executive Officer

George Washington University Hospital

901 23rd Street, NW
Washington, DC 20037

Sharon Flynn Hollander, Hospital Chief Executive

Georgetown University Hospital

3800 Reservoir Road, NW
Washington, DC 20007

414



Kenneth D. Bloem, Chief Executive Officer

Georgetown University Medical Center

4000 Reservoir Road, NW
Washington, DC 20007

Sherman P. McCoy, Chief Executive Officer

Howard University Hospital

2041 Georgia Avenue, NW
Washington, DC 20060

Kenneth A. Samet, President

Washington Hospital Center

110 Irving Street, NW
Washington, DC 20010

Florida

J. Richard Gaintner, Chief Executive Officer

Shands Healthcare

1600 SW Archer Road
Gainesville, FL 32610

Bruce Siegel, President/CEO
Tampa General Healthcare

P.O. Box 1289

Tampa, FL 33601

Georgia

Jim Tally, President

Egleston Children's Hospital University

1405 Clifton Road, NE
Atlanta, GA 30322

John D. Henry, Chief Executive Officer

Emory University Hospital

1364 Clifton Road, NE
Atlanta, GA 30322

David E. Harrell, Chief Executive Officer

Georgia Baptist Medical Center

300 Boulevard, NE
Atlanta, GA 30312

J. Larry Read, President

St. Luke's Hospital

4201 Belfort Road
Jacksonville, FL 32216

W. A. McGriff, President/CEO

University Medical Center

655 West 8th Street

Jacksonville, FL 32209

Ira C. Clark, President/CEO

Jackson Memorial Hospital

1611 NW 12th Avenue
Miami, FL 33136

Edward J. Renford, President/CEO

Grady Memorial Hospital

80 Butler Street, SE
Atlanta, GA 30335

Patricia K. Sodomka, Executive Director

Medical College of Georgia Hospital and Clinics

1120 15th Street

Augusta, GA 30912

A. Don Faulk, President/CEO

Central Georgia Health Systems

691 Cherry Street

Macon, GA 31201

Robert J. Henckel, President/CEO

Mount Sinai Medical Center

4300 Alton Road
Miami, FL 33140

John Hillenmeyer, President/CEO

Orlando Regional Healthcare System
1414 Kuhl Avenue
Orlando, FL 32806

J. Dennis Sexton, President/CEO

All Children's Hospital

801 Sixth Street South

St. Peterburg, FL 33701

John C. Ruckdeschel, Center Director/CEO

H. Lee Moffitt Cancer Center and Research

Institute

12902 Magnolia Drive

Tampa, FL 33612-9497

Robert Colvin, Chief Executive Officer

Memorial Medical Center, Inc.

4700 Waters Avenue
Savannah, GA 31404

Louis SuUivan, President

Morehouse School of Medicine

Morehouse CoUege

720 Westview Drive

Atlanta, GA 30310-1495

l-lawaii

Arthur A. Ushijima, President/CEO

Queen's Medical Center

1301 Punchbowl Street

Honolulu, HI 96813
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Illinois

Brian Lemon, President

MacNeal Hospital

3240 South Oak Park Avenue
Berwyn, IL 60402

Patrick Magoon, President/CEO

Children's Memorial Hospital

2300 Children's Plaza

Chicago, IL 60612

Ruth M. Rothstein, Director

Cook County Hospital

1835 West Harrison Street

Chicago, IL 60657

Bruce C. Campbell, President/CEO

Illinois Masonic Medical Center

865 Wellington Avenue
Chicago, IL 60657

Charles B. VanVorst, President/CEO

Mercy Hospital and Medical Center

Stevenson Expressway at King Drive

Chicago, IL 60616

F. Scott Winslow, President/CEO

Michael Reese Medical Center

2929 South Ellis Avenue
Chicago, IL 60616

Benn Greenspan, President/CEO

Mt. Sinai Hospital and Medical Center

California and 15th Streets

Chicago, IL 60608

Gary A. Mecklensberg, Interim President/CEO

Northwestern Health Care Network
Northwestern Memorial Hospital

250 East Superior Street

Chicago, IL 60608

Wayne M. Lemer, President/CEO

Rehabilitation Institute of Chicago

345 East Superior Street

Chicago, IL 60611

Leo M. Henikoff, President/CEO

Rush-Presbyterian-St. Luke's Medical Center

1653 West Congress Street

Chicago, IL 60612

Kathleen C. Yosko, President/CEO

Schwab Rehabilitation Hospital and Care Network
1401 South CaUfomia Network
Chicago, IL 60608

Ralph W. Muller, President

University of Chicago Hospitals and health System
5841 South Maryland - MCI114

Chicago, IL 60637

Sidney Mitchell, Executive Director

University of Illinois Hospitals and Clinics

1740 West Taylor Street

Chicago, IL 60612

Mark R. Neaman, President/CEO
Evanston Northwestern Healthcare

1301 Central Street

Evanston, IL 60201

Anthony L. Barbato, President/CEO

Loyola University Health System
2160 South First Avenue
Maywood, IL 60153

Richard Risk, President/CEO

Advocate Health Care

2025 Windsor Drive

Oakbrook, IL 60523

Kenneth J. Rojek, Chief Executive

Lutheran General Hospital

1775 Dempster Street

Park Ridge, IL 60068

Jomary Trstensky, OSF President

Hospital Sisters Health System
Sangamon Avenue, P.O. Box 19431

Springfield, IL 62769

Rbert T. Clarke, President/CEO

Memorial Health System
900 North Rutledge

Springfield, IL 62781

Allison C. Laabs, Executive Vice

President/Administrator

St. John's Hospital

800 East Carpenter Street

Springfield, IL 62769

Ed Curtis, Executive Vice President

Memorial Health System
900 N. Rutledge

Springfield, IL 62781

Indiana

William J. Loveday, President/CEO

Clarian Health

Clarian Health Partners, Inc.

1-65 at 21st Street, P. O. Box 1367

Indianapolis, IN 46206
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Betty Dinius, Executive Director

Wishard Health Services

1001 West 10th Street

Indianapolis, IN 46202

Mitchell Carson, President

BaU Memorial Hospital

2401 West University Avenue
Muncie, IN 47303

Robert S. Curtis, President/CEO

Cardinal Health System, Inc.

2401 West University Avenue
Muncie, IN 47303

Iowa

R. Edward Howell, Director/CEO

University of Iowa Hospitals and Clinics

200 Hawkins Drive

Iowa City, lA 52242

Kansas

Irene M. Cumming, Chief Executive Officer

University of Kansas Hospital

3901 Rainbow Boulevard

Kansas City, KS 66160

Kentucky

Frank A. Butler, Hospital Director

University of Kentucky Hospital

800 Rose Street

Lexington, KY 40536

Douglas E. Shaw, President

Jewish Hospital

217 East Chestnut Street

LouisviUe, KY 40202

Henry C. Wagner, President

Jewish Hospital Healthcare Services

217 East Chestnut Street

LouisviUe, KY 40202

James Taylor, President/CEO

University of Louisville Hospital

530 South Jackson Street

LouisviUe, KY 40202

Louisiana

Chris Bamette, President/CEO

Acute Care Division

Baton Rouge General Medical Center

3600 Florida Boulevard

Baton Rouge, LA 70806

MUton Siepman, President/CEO
General Health Systems
3600 Florida Boulevard

Baton Rouge, LA 70806

Deborah C. Keel, Chief Executive Officer

Kenner Regional Medical Center
180 West Esplanade Avenue
Kenner, LA 70065

Gary E. Goldstein, Chief Executive Officer

Alton Oschsner Medical Foundation

1516 Jefferson Highway
New Orleans, LA 70121

John Berault, Chief Executive Officer

Medical Center of Louisiana at New Orleans

1532 Tulane Avenue
New Orleans, LA 70140

RandaU L. Hoover, Chief Executive Officer

Tenet Health System Memorial Medical Center, Inc.

2700 Napoleon Avenue
New Orleans, LA 70115

Gary M. Stein, President/CEO

Touro Infirmary

1401 Foucher Street

New Orleans, LA 70115

Shirley Stewart, President/CEO

Tulane University Hospital and Clinic

1415 Tulane Avenue
New Orleans, LA 70112

Ingo Angermeier, Hospital Administrator

Louisiana State University Hospital

1541 Kings Highway
Shreveport, LA 71130

James K. Elrod, President

Willis Knighton Health System

2600 Greenwood Road
Shreveport, LA 71103

Maine

Vincent S. Conti, President/CEO

Maine Medical Center

22 BramhaU Street

Portland, ME 04102

Maryland

Charles Mross, President/CEO

Franklin Square Hospital

9000 Franklin Square Drive

Baltimore, MD 21237
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Robert P. Kowal, President/CEO

Greater Baltimore Medical Center

6701 North Charles Street

Baltimore, MD 21204

Robert R. Peterson, President

John Hopkins Health System
600 North Wolfe Street

Baltimore, MD 21287

Edward D. Miller, Dean of the Medical Faculty/CEO

John Hopkins Hospital

600 North Wolfe Street

Baltimore, MD 21287

Warren A. Green, President/CEO

Sinai Health System
2401 West Belvedere Avenue
Baltimore, MD 21215

Morton I. Rapoport, President/CEO

University ofMaryland Medical System
22 South Greene Street

Baltimore, MD 21201

Sandra Zyler

Johns Hopkins Health System
600 N. Wolfe Street

Baltimore, MD 21287

John I. Gallin, Director, Clinical Center

Warren G. Magnuson Clinical Center

National Institute of Health

9000 RockviUe Pike

Bethesda, MD 20892-1504

Michael R. Merson, President/CEO

Helix Health System
2330 West Joppa Road, Suite 301

Lutherville, MD 21093

James P. Hamill, President/CEO

Holy Cross Hospital

1500 Forest Glen Road
Silver Spring, MD 21093

Massachusetts

David Dolins, President/CEO

Beth Israel-Deaconess Medical Center

350 Brookline Avenue
Boston, MA 02215

Elaine S. Ullian, President/CEO

Boston Medical Center

1 Boston Medical Center Place

Boston, MA 02115

Jeffrey Otten, President/CEO
Brigham and Women's Hospital

75 Francis Street

Boston, MA 02115

Mitchell T. Rabkin, Chief Executive Officer

CareGroup, Inc.

375 Longwood Avenue
Boston, MA 02215

Michael F. CoUins, President/CEO
Caritas Christi Health Care System
736 Cambridge Street

Boston, MA 02135

David S. Weiner, President

Children's Hospital

500 Longwood Avenue
Boston, MA 02115

David J. Trull, President/CEO

Faulkner Hospital

1153 Centre Street

Boston, MA 02130

James J. Morgan, President

Massachusetts General Hospital

Fruit Street

Boston, MA 02114

Thomas O'DonneU, President/CEO

New England Medical Center, Inc.

750 Washington Street

Boston, MA 02111

Samuel O. Their, President/CEO

Partners HealthCare System, Inc.

800 Boylston Street, Suite 1150

Boston, MA 02199

Michael F. Collins, President/CEO

St. Elizabeth's Medical Center of Boston

736 Cambridge Street

Boston, MA 02135

John A. Libertino, Chief Executive Officer

Lahey Hitchcock Medical Center

41 MaU Road
Burlington, MA 01805

Francis P. Lynch, President

Mount Auburn Hospital

330 Mount Auburn Street

Cambridge, MA 02238
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David Phelper, President/CEO

Berkshire Medical Center

725 North Street

Pittsfield, MA 01201

Michael J. Daly, President/CEO

Baystate Health Systems

12 Ingraham Terrace

Springfield, MA 01199

Mark R. Tolosky, Executive Vice President/CEO

Baystate MedicalCenter

759 Chestnut Street

Springfield, MA 01199

Peter H. Levine, President/CEO

Memorial Health Care

119 Belmont Street

Worcester, MA 01605

Robert E. Maher, President/CEO

St. Vincent Hospital, Inc.

25 Winthrop Street

Worcester, MA 01604

Lin C. Weeks, Hospital Director

University of Massachusetts Medical Center

55 Lake Avenue North

Worcester, MA 01655

Michigan

Garry C. Faja, Chief Executive Officer

St. Joseph Mercy Hospital

P.O. Box 992
Ann Arbor, MI 48106

Larry Warren, Chief Executive Officer

University of Michigan Health System
1150 West Medical Center Drive

Ann Arbor, MI 48109-0603

James W. Roseborough, Medical Center Director

Veterans Affairs Medical Center

2215 Fuller Road
Ann Arbor, MI 48105

Laurita Thomas
University of Michigan Medical School

300 N. IngaUs

Ann Arbor, MI 48109

Gerald D. Fitzgerald, President/CEO

Oakwood Healthcare, Inc.

18101 Oakwood Boulevard

Dearborn, MI 48124

James L. Brexler, Executive Vice President

Oakwood Healthcare, Inc.

Oakwood Medical Center and Healthcare System
18101 Oakwood Boulevard
Dearborn, MI 48124

David J. Campbell, President/CEO
Detroit Receiving Hospital and University Health
Center

4201 St. Antoine Boulevard
Detroit, MI 48201

Gail L. Warden, President/CEO
Henry Ford Health System
One Ford Place

Detroit, MI 48202

WiUiam W. Pinksky, Regional Executive, Northwest
Sinai Hospital of Detroit

6767 West Outer Drive

Detroit, MI 48235

Anthony R. Tersigni, President/CEO

St. John Health System
22101 Moross Road
Detroit, MI 48236

Timothy J. Grajewski, President/CEO

St. John Hospital and Medical Center

22101 Moross Road
Detroit, MI 48236

Judith Pelham, President/CEO

Mercy Health Services

34605 Twelve Mile Road
Farmington Hills, MI 48331

Glenn A. Fosdick, President/CEO

Hurley Medical Center

One Hurley Plaza

Flint, MI 48502

Philip A. Incarnati, President/CEO

McLaren Regional Healthcare Corporation

401 South BaUenger Highway
Flint, MI 48532

William G. Gonzalez, Chief Executive Officer

Butterworth Health Corporation

100 Michigan Street, NE
Grand Rapids, MI 49503

Philip McCorkle, Chief Executive Officer

Butterworth Hospital

100 Michigan Street, NE
Grand Rapids, MI 49503
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Terrence M. O'Rouke, President

Spectrum Health, East Campus
1840 Wealthy Street, SE
Grand Rapids, MI 49503

Dennis M. Litos, President/CEO

Ingham Regional Medical Center

401 West Greenlawn
Lansing, MI 48910

John D. Labriola, Vice President/Hospital Director

WUliam Beaumont Hospital

3601 West 13 Mile Road
Royal Oak, MI 48073

Ted D. Wasson, President/CEO

William Beaumont Hospital System
3601 West 13 Mile Road
Royal Oak, MI 48073

Brian Connolly, President/CEO

Providence Hospital

16001 Nine Mile Road
Southfield, MI 48075

Minnesota

George Halvorson, Chief Executive Officer

Health Partners, Inc.

8100 34th Avenue South, P.O. Box 1309

Bloomington, MN 55440-1309

David R. Page, President/CEO

Fairview Hospital and Healthcare Services

2450 Riverside Avenue
MinneapooUs, MN 55454

Gordy Alexander, Senior Vice President and
Administrator

Fairview-University Medical Center

420 Delaware Street, SE
Minneapolis, MN 55455

John W. Bluford, Administrator

Hennepin County Medical Center

701 Park Avenue South
Minneapohs, MN 55415

Robert R. Waller, Chief Executive Officer

Mayo CUnic/Mayo Foundation

Mayo Medical Center

Rochester, MN 55901

Jane Campion, Director for Diversity

Mayo Medical Center

Rochester, MN 55901

John M. Panicek, Administrator

St. Mary's Hospital

1216 Second Street, SW
Rochester, MN 55902

Terry S. Finzen, President/CEO

Regions Hospital

640 Jackson Street

St. Paul, MN 55101

Mississippi

Frederick D. WoodreU, Associate Vice Chancellor for

Integrated Health Systems
University of Mississippi Medical Center

2500 North State Street

Jackson, MS 39216

Missouri

Patsy J. Hart, Hospital Director

University of Missouri Hospitals and CHnics

One Hospital Drive

Columbia, MO 65212

Randall L. O'Donnell, President/CEO

Children's Mercy Hospital

2401 Gillham Road
Kansas City, MO 64108

James M. Brophy, Senior Executive Officer

Saint Luke's Hospital of Kansas City

Wornall Road at Forty-Fourth

Kansas City, MO 64111

E. RatcUffe Anderson, Executive Director/Dean

Truman Medical Center

2301 Holmes Street

Kansas City, MO 64108

Peter L. Slavin, President

Barnes-Jewish Hospital

216 South Kingshighway
St. Louis, MO 63110

Fred L. Brown, President/CEO

BJC Health System
4444 Forest Park Avenue
St. Louis, MO 63141

Mark Weber, Chief Executive Officer

St. John's Mercy Medical Center

615 South New Ballas Road
St. Louis, MO 63141

Ted W. Frey, President

St. Louis Children's Hospital

One Children's Place

St. Louis, MO 63110
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Lee Stoll, Chief Executive Officer

St. Louis University Hospital

3635 Vista at Grand Boulevard

St. Louis, MO 63110

Michael E. Zilm, President

St. Mary's Health Center

6420 Clayton Road
St. Louis, MO 63117

William A. Peck, Dean
Washington University School of Medicine

660 S. Euclid Avenue
St. Louis, MO 63110

Nebraska

Louis W. Burgher, President/CEO

Nebraska Health System
4350 Dewey Avenue
Omaha, NE 68105-1018

Frank Vozos, Executive Director

Monmouth Medical Center
300 Second Avenue
Long Branch, NJ 07740

Jean McMahon, Vice President/General Manager
Morristown Memorial Hospital

100 Madison Avenue, P.O. Box 1956
Morristown, NJ 07962-1956

John Lloyd, President/CEO
Jersey Shore Medical Center

Division of Meridian Hospitals Corps.

1945 Route 33

Neptune, NJ 07754

Harvey A. Holzberg, President/CEO
Robert Wood Johnson University Hospital

One Robert Wood Johnson Place

News Brunswick, NJ 08901

J. Richard Stanko, President/CEO

St. Joseph Hospital

601 North 30th Street

Omaha, NE 68105

New Hampshire

James W. Vamum, President

Mary Hitchcock Memorial Hospital

One Medical Center Drive

Lebanon, NH 03756-0001

New Jersey

Kevin G. Halpem, President/CEO

Cooper HospitalAJniversity Medical Center

One Cooper Plaza

Camden, NJ 08103

Richard P. Oths, President/CEO

Atlantic Health System
326 Columbia Turnpike

Florham Park, NJ 07902

John P. Ferguson, President/CEO

Hackensack University Medical Center

30 Prospect Avenue
Hackensack, NJ 097601

Ronald J. Del Mauro, President

St. Barnabas Health Care System
94 Old Short HiUs Road
Livingston, NJ 07039

Vincent Joseph, Executive Director

St. Barnabas Medical Center

94 Old Short Hills Road
Livingston, NJ 07039

Paul A. Mertz, Executive Director

Newark Beth Israel Medical Center

201 Lyons Avenue
Newark, NJ 07112

William L. Vazquez, Vice President/CEO

University of Medicine and Dentistry ofNew
Jersey-University Hospital

150 Bergen Street

Newark, NJ 07103

Sister Jane Frances Brady, President/CEO

St. Joseph's Hospital and Medical Center

703 Main Street

Paterson, NJ 07503

David Freed, Vice President/General Manager
Overlook Hospital

99 Beauvoir Avenue
Summit, NJ 07902

New Mexico

Stephen W. McKeman, Interim Chief Executive

Officer

University ofNew Mexico Hospital

2211 Lomas Boidevard, NE
Albuquerque, NM 87106

New Yorl<

James J. Barba, President/CEO

Patrick Taylor, Senior Vice President of General

Counsel

Albany Medical Center

42 Scotland Avenue
Albany, NY 12208
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Miguel A. Fuentes, President/CEO

Bronx Lebanon Hospital Center

1276 Fulton Avenue
Bronx, NY 10456

Joseph Orlando, Executive Director

Jacobi Medical Center

Pelham Parkway South and Eastchester Road
Bronx, NY 10461

Spencer Foreman, President

Montefiore Medical Center

111 East 210 Street

Bronx, NY 10467

Gary S. Horan, President

Our Lady of Mercy Healthcare System
600 East 233rd Street

Bronx, NY 10466

Frank J. Maddalena, President./CEO

Brookdale Hospital Medical Center

Linden Boulevard at Brookdale Plaza

Brooklyn, NY 11212

Frederick D. Alley, President/CEO

Brookdale Hospital Center

121 DeKalb Avenue
Brooklyn, NY 11201

Donald F. SneU, President/CEO

Long Island CoUege Hospital

Brooklyn, NY 11219

Mark J. Mundy, President/CEO

New York Methodist Hospital

506 Sixth Street

Brooklyn, NY 11203

Percy Allen, Vice President, Hospital Affairs/CEO

University Hospital of Brooklyn SUNY Health

Science Center

445 Lenox Road, Box 23

Brooklyn, NY 11203

Carrie B. Frank, Interim President/CEO

Buffalo General Health System
100 High Street

Buffalo, NY 14203

John E. Friedlander, President/CEO

CGF Health System,

901 Washington Street

Buffalo, NY 14203

Carol CasseU, Interim Chief Executive Officer

Millard Filmore Hospitals

Three Gates Circle

Buffalo,!^ 14209

David C. Hohn, President/CEO

Rosewell Park Cancer Institute

Elm and Carlton Streets

Buffalo, NY 14263

William F. Streck, President/CEO

Bassett Healthcare

One Atwell Road
Cooperstown, NY 13326

Jerald C. Newman, Chief Executive Officer

Nassau County Medical Center

2201 Hempstead Turnpike

East Meadow, NY 11554

Pete Velez, Senior Vice President

Queens Health Network
79-01 Broadway
Elmhurst, NY 11373

William D. McGuire, President/CEO

Catholic Medical Center for Brooklyn and Queens,

Inc.

88-25 153rd Street

Jamaica, NY 11432

Matthew J. Salanger, President/CEO

United Health Services Hospitals

35-37 Harrison Street

Johnson City, NY 13790

John S. T. Gallagher, President/CEO

North Shore University Hospital

300 Community Drive

Manhasset, NY 11030

Martin J. Delaney, Chief Executive Officer

Winthrop South Nassau University Health System
259 First Street

Mineola, NY 11501

David R. Dantzker, President/CEO

Long Island Jewish Medical Center

270-76th Avenue
New Hyde Park, NY 11040

John R. Spicer, President/CEO

Sound Shore Medical Center of Westchester

16 Guion Place

New RocheUe, NY 10802
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Matthew Fink, President/CEO

Beth Israel Medical Center

First Avenue at 16th Street

New York, NY 10003

Jeffrey Frerichs, President/CEO

Cabrini Medical Center

227 East 19th Street

New York, NY 10003

Mary Healey-Sedutto, Executive Director

Catholic Health Care Network
1011 First Avenue
New York, NY 10022

Robert G. Newman, President

Continuum Health Partners, Inc.

555 West 57th Street, 19th Floor

New York, NY 10019

Linnette Webb, Executive Director

Harlem Hospital Center

506 Lenox Avenue
New York, NY 10037

John R. Ahearn, Co-Chief Executive Officer

Hospital for Special Surgery

535 East 70th Street

New York, NY 10021

Gladys George, President/CEO

Lenox Hill Hospital

100 East 77th Street

New York, NY 10021

Paul A. Marks, President/CEO

Memorial Sloan-Kettering Cancer Center

1275 York Avenue
New York, NY 10021

Jose R. Sanchez, Executive Director

Metropolitan Hospital Center

1901 First Avenue
New York, NY 10029

John W. Rowe, President

Mount Sinai Hospital

One Gustave L. Levy Place

New York, NY 10029

David B. Skinner, Chief Executive Officer

New York and Prebyterian Hospitals Care Network
525 East 68th Street

New York, NY 10021

Theresa A. Bischoff, Deputy Provost/Executive Vice
President

New York University Medical Center
550 First Avenue
New York, NY 10016

Karl P. Adler, President/CEO
Saint Vincents Hospital and Medical Center
153 West 11th Street

New York, NY 10011

Ronald C. Ablow, President/CEO

St. Luke's-Roosevelt Hospital Center

1111 Amsterdam Avenue
New York, NY 10025

William R. Holman, President

Genesee Hospital

224 Alexander Street

Rochester, NY 14607

Richard Constantino, President

Rochester General Hospital

1425 Portland Avenue
Rochester, NY 14621

Steven I. Goldstein, General Director/CEO

Strong Memorial Hospital

601 Elmwood Avenue
Rochester, NY 14642

Leo P. Brideau, President/CEO

Strong Partners Health System, Inc.

601 Elmwood Avenue
Rochester, NY 14642

Roger Hunt, President/CEO

Via Health System
1040 University Avenue
Rochester, NY 14607

Peter Robinson, Medical Center Vice President and

Chief Operating Officer

University of Rochester Medical Center

601 Elmwood Avenue, Box 706

Rochester, NY 14642

Michael A. Maffetone, Director/CEO

University Hospital, SUNY Health Science Center,

Stony Brook

HSC Level 4

Stony Brook, NY 11794
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Ben Moore, Executive Director

University Hospital, SUNY Health Science Center,

Syracuse

750 East Adams Street

Syracuse, NY 13210

Kathy Walrod, Office of Personnel

State University ofNew York
Health Science Center at Sjrracuse

Syracuse, NY 13210

Edward A. Stolzenberg, President/CEO

Westchester Medical Center

Valhalla, NY 10595

North Carolina

Eric B. Munson, Executive Director

UNC Health Care System
101 Manning Drive

Chapel Hill, NC 27514

Harry A. Nurkins, President/CEO

CaroHnas HealthCare System
1000 Blythe Boulevard

Charlotte, NC 28203

Mr. Paul S. Franz, President

Carolinas Medical Center

1001 Blythe Boulevard, P.O. Box 32861

Charlotte, NC 28232

Michael D. Israel, Vice Chancellor for Health

Affairs/CEO

Duke University Hospital

Box 3708

Durham, NC 27710

Dennis R. Barry, President

Moses H. Cone Memorial Hospital

1200 North Elm Street

Greensboro, NC 27401

Dave C. McRae, President/CEO

University Medical Center for Eastern CaroUna-Pitt

County
2100 Stantonsburg Road
Greenville, NC 27935

Len B. Preslar, President/CEO

North Carolina Baptist Hospitals, Inc.

Medical Center Boulevard

Winston-Salem, NC 27157

Gary Eckenroth

Wake Forest University School of Medicine

Medical Center Drive

Winston-Salem, NC 27157

North Dakota

Roger L. Gilbertson, President/CEO, MeritCare
Health System

MeritCare Hospital

720 Fourth Street North
Fargo, ND 58122

Ohio

William H. Considine, President

Children's Hospital Medical Center ofAkron
One Perkins Square

Akron, OH 44308-1062

Albert F. Gilbert, President/CEO

Summa Health System
525 East Market Street

Akron, OH 44309

James M. Anderson, President/CEO

Children's Hospital Medical Center

3333 Burnet Avenue
Cincinnati, OH 45229-3059

John Prout, Chief Executive Officer

Good Samaritan Hospital

375 Dixmyth Avenue
Cincinnati, OH 45220

Jack M. Cook, President

Health Alliance of Greater Cincinnati

2060 Reading Road
Cincinnati, OH 45202-1456

Elliot G. Cohen, Senior Executive Officer

The University Hospital

234 Goodman Street

Cincinnati, OH 45267

Donald C. Harrison, Senior Vice President and
Provost for Health Affairs

University of Cincinnati

P.O. Box 670663
Cincinnati, Oh 45267-0663

Floyd D. Loop, Chairman, Board of

Governors/Executive Vice President

Cleveland CUnic Foundation

9500 Euclid Avenue
Cleveland, OH 44195

Terry R. White, President/CEO

MetroHealth Medical Center

2500 MetroHealth Drive

Cleveland, OH 44109
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Robert J. Shakno, President

Mt. Sinai Medical Center

One Mt. Sinai Drive

Cleveland OH 44106

Farah M. Walters, President/CEO

University Hospitals Health System
11100 Euclid Avenue
Cleveland, OH 44106

David E. Schuller, Director

Arthur G. James Cancer Hospital and Research

Institute

300 West 10th Avenue, Suite 519

Columbus, OH 43210

Jay Eckersley, Chief Executive Officer

Grant-Riverside Methodist Hospitals Grant Campus
111 South Grant Avenue
Columbus, OH 43215

David P. Blom, Chief Executive Officer

Grant-Riverside Methodist Riverside Campus
3535 Olentangy River Road
Columbus, OH 43214

R. Reed Fragley, President

Ohio State University Hospitals

410 West Tenth Avenue
Columbus, OH 43210

Laurence P. Harkness, President/CEO

Children's Medical Center

One Children's Plaza

Dayton, OH 45404

Thomas F. Breitenbach, President/CEO

Miami Valley Hospital

One Wyoming Street

Dayton, OH 45409

Frank Perez, President/CEO

Kettering Medical Center

3535 Southern Boulevard

Kettering, OH 45429

Richard C. Sipp, Vice President for Administration

Medical College of Ohio Hospitals

3000 Arlington Avenue
Toledo, OH 43614

William W. Glover, Acting President/CEO

ProMedica Health System/Toledo Hospital

2142 North Cove Boulevard

Toledo, OH 43606

Kevin N. Nolan, Chief Executive Officer

St. Elizabeth Hospital Medical Center
1044 Belmont Avenue
Youngstown, OH 44501

Gary E. Kaatz, President/CEO
Western Reserve Care System
345 Oak Hill Avenue
Youngstown OH 44501

Oklahoma
R. Timothy Coussons, Chief Executive Officer

The University Hospitals

800 NE 13th Street

Oklahoma City, OK 73104

Donna N. Rheault, Chief Executive Officer,COO
Saint Francis Hospital

6161 South Yale

Tulsa, OK 74136

Oregon
Timothy M. Goldfarb, Director

Health Care System
Oregon Health Sciences University Hospital

3181 SW Sam Jackson Park Road
Portland, OR 97201

Pennsylvania

Elliot J. Sussman, President/CEO-President,

PennCARE
Lehigh VaUey Hospital

Cedar Crest and 1-78, P. O. Box 689
Allentown, PA 18105-1556

Richard A. Anderson, President

St. Luke's Hopsital

801 Ostrum Street

Bethelem, PA 18015

Stuart Heydt, President/CEO

PennState Geisinger Health System

2601 Market Place, Commerce Court, Suite 300

Harrisburg, PA 17110-9360

Ted Townsend, Senior Vice President

PennState University Hospital

The Milton S. Hershey Medical Center

500 University Drive, P.O. Box 850

Hershey, PA 17033

Martin Goldsmith, President

Albert Einstein Healthcare Network

5501 Old York Road
PhUadlephia, PA 19141-3098
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Margaret M. McGoldrick, Chief Executive Officer

Allegheny University Hospitals, MCP
3300 Henry Avenue
Philadelphia, PA 19129

Edmond F. Notebaert, President/CEO

Children's Hospital of Philadelphia

34th & Civic Center Boulevard

Philadelphia, PA 19104

Arnold T. Berman, President/CEO

Allegheny University Hospitals, Graduate

1800 Lombard Street

PhUadelphia, PA 19146

Robert C. Young, President

Fox Chase Cancer Center

7701 Burholme Avenue
Philadelphia, PA 19111

Roy A. Powell, President

Frankford Hospital of the City of Philadelphia

Knights and Red Lion Roads
Philadelphia, PA 19114

WiUiam N. KeUey, Chief Executive Officer

Hospital of the University of Pennsylvania

3400 Spruce Street

Philadelphia, PA 19104

John R. Ball, President/CEO

Pennsylvania Hospital

800 Spruce Street

Philadelphia, PA 19107-6192

Calvin Bland, President/CEO

St. Christopher's Hospital for Children

Erie Avenue at Front Street

Philadelphia, PA 19134

Leon S. Malmud, President/CEO

Temple University Health System
Broad and Ontario Streets

Philadelphia, PA 19140

Paul A. Boehringer, Executive Director

Temple University Hospital

Broad and Ontario Streets

Philadelphia, PA 19140

Thomas J. Lewis, President/CEO

Thomas Jefferson University Hospital

11th & Walnut Streets

Philadelphia, PA 19107

William N. Kelley, Chief Executive Officer

University of Pennsylvania Health System
3400 Spruce Street

Philadelphia, PA 19104

Connie M. Cibrone, President/CEO

Allegheny General Hospital

3209 East North Avenue
Pittsburgh, PA 15212

Anthony M. Sanzo, President/CEO

Allegheny Health, Education and Research

Foundation

Fifth Avenue Place, Suite 2900
Pittsburgh, PA 15222

Paul S. Kramer, President

Children's Hospital of Pittsburgh

3705 Fifth Avenue
Pittsburgh, PA 15213

Irma E. Goertzen, President/CEO

Magee-Women's Hospital

300 Halket Street

Pittsburgh, PA 15213

Thomas Mattel, Chief Operating Officer

Mercy Hospital of Pittsburgh

1400 Locust Street

Pittsburgh, PA 15219

Joanne Marie Andiorio, President/CEO

Pittsburgh Mercy Health Systems, Inc.

1400 Locust Street

Pittsburgh, PA 15219

M. Rosita WeUinger, President/CEO

St. Francis Health System
St. Francis Medical Center

400 45th Street

Pittsburgh, PA 15201

Jeffiey A. Romoff, President

UPMC Health System
200 Lothrop Street

Pittburgh, PA 15213

George Huber, General Counsel

University of Pittsburgh

Forbes Tower
Suite 11086

200 Lothrop Street

Pittsburgh, PA 15213-2582
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Charles M. O'Brien, President/CEO

Western Pennsylvania Hospital

4800 Friendship Avenue
Pittsburgh, PA 15224

Bonnie Ortiz

Pennsylvania State University

College of Medicine

Gerald Miller, Executive Vice President

Crozer-Chester Medical Center

One Medical Center Boulevard

Upland, PA 19013

Bruce M. Bartels, President

York Health System
1001 South George Street

York, PA 17405

Rhode Island

Francis R. Dietz, President

Memorial Hospital

111 Brewster Street

Pawtucket, RI 02860

William Kreykes, President/CEO

Lifespan, Inc.

167 Point Street

Providence, RI 02903

Steven D. Baron, President

Miriam Hospital (Lifespan, Inc.)

164 Summit Avenue
Providence, RI 02906

Robert A. Urciuoli, President/CEO

Roger Williams Hospital

815 Chalkstone Avenue
Providence, RI 02908

Thomas G. Parris, President

Women and Infants Hospital of Rhode Island

101 Dudley Street

Providence, RI 02905

South Carolina

W. Stuart Smith, Vice President/CEO

Medical University of South Carolina Medical

Center

171 Ashley Avenue
Charleston, SC 29425

Kester S. Freeman, President

Palmetto Richland Memorial Hospital

Five Richland Medical Park
Columbia, SC 29203

Frank D. Pinckney, President/CEO
Greensville Hospital System
701 Grove Road
Greenville, SC 29605

Tennessee
Dennis Vonderfecht, Administrator/CEO
Johnson City Medical Center Hospital, Inc.

400 North State Street

Johnson City, TN 37604

Bruce W. Steinhauer, President/CEO
Regional Medical Center at Memphis
877 Jefferson Avenue
Memphis, TN 38103

Norman R. Urmy, Executive Director

Vanderbilt University Hospital

Vanderbilt University Medical Center
1161 21st Avenue, South
NashviUe, TN 37232-2102

Leona Marx
Office of General Counsel

Vanderbilt University School of Medicine

405 Kirkland HaU
Nashville, TN 37240

Texas

Boone Powell, President/CEO

Baylor University Medical Center

3500 Gaston Avenue
DaUas, TX 75246

George D. Farr, President/CEO

Children's Medical Center of Dallas

1935 Motor Street

DaUas, TX 75235

Ron J. Anderson, President/CEO

Dallas County Hospital District, Parkland

Memorial Hospital

5201 Harry Hines Boulevard

DaUas, TX 75235

Howard M. Chase, President

Methodist Hospitals of DaUas (MHD)
1441 North Beckley Avenue
DaUas, TX 75203

Frank Tiedemann, President/CEO

St. Paul Medical Center

5909 Harry Hines Boulevard

DaUas, TX 75235
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Douglas D. Hawthorne, President/CEO

Texas Health Resources

8220 Walnut Hill Lane
Dallas, TX 756231

Robert B. Smith, President/CEO

Zale Lipshy University Hospital

5151 Harry Hines Boulevard

Dallas, TX 75235

James F. Arens, Vice President for Clinical Affairs

University of Texas Medical Branch Hospitals at

Galveston

301 University Boulevard

Galveston, TX 77555

Lois Jean Moore, President/CEO

Harris County Hospital District

2525 HoUy MaU, P.O. Box 66769
Houston, TX 77054

Lynn Schroth, President/CEO

Memorial Hermann Healthcare System
6411 Fannin
Houston, TX 77030

Peter W. Butler, President/CEO

Methodist Health Care System
6565 Fannin Street

Houston, TX 77030

Michael K. Jhin, President/CEO

St. Luke's Episcopal Health System
P.O. Box 20269
Houston, TX 77225

Mark A. Wallace, Executive Director/CEO

Texas Children's Hospital

6621 Fannin
Houston, TX 77030

L. Maximilian Buja, Dean
Houston Medical School

6431 Fannin
Houston, TX 77030

John Mendelsohn, President

University of Texas M.D. Anderson Cancer Center

1515 Holcombe Boulevard

Houston, TX 77030

John A. Guest, President/CEO

University Health System
4502 Medical Drive

San Antonio, TX 78229

John W. Roberts, President

Scott and White Memorial Hospital

2401 South 31st Street

Temple, TX 76508

Utah

Christine St. Andre, Executive Director

University of Utah Hospital

50 North Medical Drive

Salt Lake City, UT 84132

Vermont
James R. Brumsted, Interim Chief Executive Officer

Fletcher Allen Health Care

111 Colchester Avenue (Burgess 1)

BurHngton, VT 05011

Virginia

Michael J. Halseth, Executive Director

University of Virginia Medical Center

Jefferson Park Avenue
Charlottesville, VA 22908

Jolene Tornabeni, Administrator

Fairfax Hospital

3300 Gallows Road
FaUs Church, VA 22046

J. Knox Singleton, President

INOVA Health System
3300 Gallows Road
FaUs Church, VA 22046

Mark Gavens, Chief Executive Officer/President

Southside Hospitals

Sentara Hospitals-Norfolk

600 Grasham Drive

Norfolk, VA 23507

Carl R. Fischer, Chief Executive Officer

Medical College of Virginia Hospitals

P.O. Box 980510
Richmond, VA 23298

Washington

Treuman Katz, President/CEO

Children's Hospital and Medical Center

4800 Sand Point Way, NE
Seattle, WA 98105

David E. Jaffe, Executive Director, CEO
Harborview Medical Center

Unviersity of Washington Hospitals

325 Ninth Avenue
Seattle, WA 98104
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Robert H. Mullenburg. Executive Director

University of Washington Academic Medical Center

1959 NE Pacific Street, Box 356151

Seattle, WA 98195

West Virginia

Phillip H. Goodwin, President/CEO

Charleston Area Medical Center

5091 Morris Street, P. O. Box 1547

Charleston, WV 25326

Bernard G. Westfall, President

West Virginia United Health System
1000 Technology Drive, Suite 2320

Fairmont, WV 26554

Bruce McClsononds, President

West Virginia University Hospitals, Inc.

Morgantown, WV 26506

Wisconsin

Philip J. Dahlberg, President/CEO

Gundersen Lutheran Health Care System
1910 South Avenue
LaCrosse, WI 54601

Gordon M. Derzon, Superintendent

University of Wisconsin Hospitals and Clinics

600 Highland Avenue
Madison, WI 53792

Jon E. Vice, President

Children's Hospital ofWisconsin

9000 West Wisconsin Avenue
Milwaukee, WI 53226

William D. Petasnick, President

Froedter Memorial Lutheran Hospital

9200 West Wisconsin Avenue
Milwaukee, WI 53226

Mark S. Ambrosius, President

AHC Metro Region

St. Luke's Medical Center

2900 West Oklahoma Avenue
Milwaukee, WI 53215

STATE HEALTH AGENCIES
Alabama
Donald E. Williamson, State Health Officer

Public Health Department
P.O. Box 303017, RSA Tower
Montgomery,AL 36130-3017

Alaska

Peter Nakamura, Director

Public Health Division

P.O.Box 110610

Alaska Office Building

Juneau,AK 99811-0610

Arizona

James R. Allen, Director

Health Service Department
1740 W.Adams
Phoenix, AZ 85007

Arkansas

George Harper, Director

Health Department
4815Markham
Little Rock, AR 72205-3867

California

S. Kimberly Belshe, Director

Health Services Department
714/744 P Street, P.O. Box 942732
Sacramento, CA 94234-7320

Joe Paliani

California DepartmentofHealth Services

Office for Civil Rights

714 P Street, Room 1050

Sacramento, CA 95814

Colorado

Barbara McDonnell, Acting Executive Director
Health Care Policy and FinancingDepartment

1575 Sherman Street

Denver, CO 80203-1714

Connecticut

Rajnnond J. Gorman, Commissioner

Office ofHealth Care Access

410 CapitolAvenue, P. O. Box 340308

Hartford, CT 06134

Delaware

Gregg C. Sylvester, Secretary

Health and Social Services Department

1901 N. DuPont Highway
New Castle, DE 19720

District of Columbia

Marlene N. KeUy, Acting Director

Health Department

800 Ninth Street, SW, 3rd Floor

Washington,DC 20024
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Florida

James T. Howell, Secretary/StateHealth OfiBcer

Health Department
1317 Winewood Boulevard
TaUahassee.FL 32399-0700

Georgia

Tommy Olmstead, Commissioner

Human Resources Department
Two Peachtree Street, NW, Suite 29250

Atlanta, GA 30303-3142

Pamela SturdivantStephenson

Executive Director

Health PlanningAgency
Two Peachtree Street, NW, Room 34262

Atlanta, GA 30303-3142

Hawaii

Lawrence Miike, Director

Health Department
1250 Punchbowl Street

Honolulu, HI 96813

Idaho

Linda L. Caballero, Director

Health and Welfare Department
450 W. State Street, P.O. Box 83720

Boise, ID 83720-0036

Illinois

John R. Lumpkin, Director

Public Health Department
535 W. Jefferson Street

Springfield, IL 62761

Indiana

Richard Feldman, State Health Commissioner

Health Department
Two N. Meridian Street

Indianapolis,IN 46204

Iowa

Christopher G. Atchison, Director

Public Health Department
Lucas State Office Bldg., 321 E. 12th Street

Des Moines, LA 50319-0075

Kansas
Gary Mitchell, Secretary

Health and EnvironmentDepartment
Landon State Office Bldg

900 SW Jackson Street

Topeka,KS 66612-1290

Kentucky

John Morse, Secretary

Health Services Cabinet

275 E. Main Street, 4th Floor

Frankfort, KY 40621

Louisiana

David W. Hood, Secretary

Health and Hospitals Department
P.O. Box 629

Baton Rouge, LA 70821-0629

Maine

Kevin W. Concannon, Commissioner

Human Services Department
11 State House Station

Augusta, ME 04333

Maryland

Martin P. Wasserman, Secretary

Health and Mental Hygiene Department
201 W. Preston Street, 5th Floor

Baltimore,MD 21201

Massachusetts

WniiamD. O'Leary, Secretary

Health and Human Services Executive Office

One Ashburton Place, Room 1109

Boston,MA 02108

Michigan

James K. Haveman, Jr., Director

CommunityHealth Department
Lewis Cass Building, 6th Floor

320 S. Walnut Street

Lansing, MI 48913

Minnesota

Anne M. Barry, Commissioner

Health Department
121 E. Seventh Place, P.O. Box 63975

St. Paul, MN 55164-0975

Mississippi

Ed Thompson, State Health Officer

Health Department
2423 N. State Street, P.O. Box 1700

Jackson,MS 39215-1700

Missouri

Maureen E. Dempsey, Director

Health Department
P.O. Box 570

Jefferson City, MO 65102
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Nebraska

Deb Thomas, Policy Secretary

Health and Human Services System

301 CentennialMall South, P.O. Box 95026

Lincoln, NE 68509

Nevada
Charlotte Crawford, Director

Human Resources Department

505 E. King Street, Room 600

Carson City, NV 89710

New Hampshire

Terry L. Morton, Commissioner

Health and Human Services Department
129 Pleasant Street

Concord, NH 03301

New Jersey

Len Fishman, Commissioner

Health and Senior Services Department
P.O. Box 360

Trenton, NJ 08625-0360

Linda Holmes, Director

Office ofMinority Health

New Jersey Department ofHealth and Senior Services

P.O. Box 360

Trenton, NJ 08625

New Mexico

J. Alex Valdez, Secretary

Health Department
11909 Francis Drive, P.O. Box 26110

Santa Fe, NM 87502-6110

New York

Barbara A. DeBuono, Commissioner

Health Department
Mayor Erastus Coming II Tower
Albany, NY 122378-0001

North Carolina

H. David Bruton, Secretary

Health and Human Services Department
Adams Bldg., 1010 Blair Drive

Raleigh, NC 27626-0526

Ohio

Lou Ellen Fairless, Director

Health Department
246 N. High Street, P.O. Box 118

Columbus, OH 43266-0118

Oklahoma
Jerry R. Nida, Commissioner
Health Department
1000 NE 10th Street

Oklahoma City, OK 73117-1299

Oregon
Gary Weeks, Director

Human Resources Department
500 Summer Street, NE
Salem, OR 97310

Pennsylvania

Daniel F. Hof&nan, Secretary

Health Department
Box 90

Harrisburg,PA 17108

Rhode Island

Patricia A. Nolan, Director

Health Department
Three Capitol Hill

Providence, RI 02908-5097

South Carolina

Douglas E. Bryant, Commissioner
Health & EnvironmentalControl Department
2600 Bull Street

Columbia, SC 29201

South Dakota

DoneenB. HoUingsworth, Secretary

Health Department
600 E. CapitolAvenue
Pierre, SD 57501-2536

Tennessee

Nancy Menke, Commissioner

Health Department
425 Fifth Avenue, North, Third Floor

Nashville, TN 37247

Texas

WUliam R. Archer, Commissioner

Health Department

1100 W. 49th Street

Austin, TX 78756

Utah

Rod Betit, Executive Director

Health Department

288 N. 1460 West
Salt Lake City, UT 84116-0700
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Vermont
Elizabeth R. Costle, Commissioner

Banking, Insurance, Securities and Health Care
Administration

89 Main Street, Drawer 20
Montpelier,VT 05620-3101

Virginia

Claude A. Allen, Secretary

Health and Human Resources Secretariat

202 N. Ninth Street, Suite 622

P.O.Box 1475

Richmond,VA 23212

Washington
Mary Selecky, Acting Secretary

Health Department
1112 SE Quince Street, P.O. Box 47890

Olympia.WA 98504-7890

West Virginia

Joan Ohl, Secretary

Health Human Services Department
1900 Kanawha Bovdevard, East

State Capitol Complex, Bldg. 3, Room 206

Charleston,WV 25305

Wisconsin

Joe Leean, Secretary

Health and Family Services Department
P.O. Box 7850

Madison, WI 53707-7850

Wyoming
Don Rolston, Director

Health Department
117 Hathaway Bldg.

2300 CapitolAvenue
Cheyenne,WY 82002

Guam
Dennis G. Rodriguez, Director

Public Health & Social ServicesDepartment
P.O. Box 2816

Agana,GU 96932

Puerto Rico

Carmen Feliciano, Secretary

Health Department
P.O. Box 70184

San Juan, PR 00936-0184

Virgin Islands

Jose Poblete, Commissioner

Health Department
21-22 KongensGade
St. Thomas, VI 00802
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Interview List

To prepare and complete this report, the following persons were interviewed by the U.S. Commission on Civil Rights.

U.S. DEPARTMENT OF HEALTH AND HUMAN
SERVICES

Patricia Abell, Director

Office ofManagement Assessment

National Institutes of Health

6011 Executive Blvd.

Bethesda, MD 20852

Annis Arthur, Equal Opportunity Specialist

Office for Civil Rights - Region IX

50 United Nations Plaza

San Francisco, CA 94103

Toni Baker, Director

Investigations Division

Office of Program Operations

Office for Civil Rights

200 Independence Avenue, SW
Washington, DC 20201

Henry F. Barbour, III, Acting Division Director,

Investigations

Office for Civil Rights - Region IV
6 Forsyth Street, SW
Atlanta, GA 30323

George Bennett, Equal Opportunity Specialist

Office for Civil Rights - Region VT
1301 Young Street

Dallas, TX 75202

Richard Bragg, Coordinator

Minority Health Projects and Initiatives

Office of Strategic Planning

Health Care Financing Administration

7500 Security Blvd.

Baltimore, MD 21244

Delores Braun, Investigator

Office for Civil Rights - Region X
2201 Sixth Avenue
Seattle, WA 98121

Sandra Brumly, Equal Opportunity Specialist

Office for Civil Rights- Region VI
1301 Young Street

Dallas, TX 75202

Gary Carpenter, Public Health Analyst
Bureau ofMaternal and Child Health
Office of State and Community Health
Health Resources and Services Admin.
5600 Fishers Lane
RockviUe, MD 20857

Michael Carter, Regional Manager
Office for Civil Rights - Region II

Jacob Javits Federal Building

New York City, NY 10278

Peter Chan, Equal Opportunity SpeciaUst

Office for Civil Rights - Region I -

JFK Federal Building

Boston, MA 02203

Caroline Chang, Regional Manager
Office for Civil Rights - Region I

JFK Federal Building

Boston, MA 02203

Marie Chretien, Regional Manager
Office for Civil Rights - Region IV
61 Forsyth Street, SW
Atlanta, GA 30323

Donna Comstock
Office ofManagement Assessment

National Institutes of Health

6011 Executive Blvd.

Bethesda, MD 20852

Ronald Copeland, Director

Office of Program Operations

Office for Civil Rights

200 Independence Avenue, SW
Washington, DC 20201

Paul Gushing, Regional Manager
Office for Civil Rights - Region III

150 S. Independence Mall West
Philadelphia, PA 19101

Marsha Davenport, Women's Health Coordinator

Health Care Financing Administration

7500 Security Blvd.

Baltimore, MD 21244
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Donna Dean, Senior Advisor

Office of the Director

National Institutes of Health

9000 Rockville Pike

Bethesda, MD 20892

Fay Dow, Investigator

Office for Civil Rights - Region X
2201 Sixth Avenue
Seattle, WA 98121

Kathleen Femple, Equal Opportunity Specialist

Office for Civil Rights - Region III

150 S. Independence MaU West
Philadelphia, PA 19101

Jean Flagg-Newton
Office of Research on Minority Health

National Institutes of Health

9000 Rockville Pike

Building 1, Room 260
Bethesda, MD 20892

Roosevelt Freeman, Attorney

Office for Civil Rights - Region IV
61 Forsyth Street, SW
Atlanta, GA 30323

David Garrison m Counselor to the Deputy Secrtary

(Former Acting Director, OCR)
Department of Health and Human Services

200 Independence Avenue, SW
Room 636G
Washington, DC 20201

Roger Geer, Attorney

Office for Civil Rights - Region VI
1301 Young Street

Dallas, TX 75202

Doris Genko, Equal Opportunity Specialist

Office for Civil Rights - Region VIII

1961 Stout Street

Denver, CO 80294

Pam Gentry, Senior Advisor to the Administrator on
Special Initiatives

Health Care Financing Administration

7500 Secvurity Blvd.

Baltimore, MD 21244

Lloyd Gibbons, Director

Voluntary Compliance and Outreach Division

Office for Civil Rights - Region IV
61 Forsyth Street, SW
Atlanta, GA 30323

Velveta GoHghtly-HoweU, Attorney

Office for Civil Rights - Region VIII

1961 Stout Street

Denver, CO 80294

Stewart Graham, Attorney

Office for Civil Rights - Region I

JFK Federal Building

Boston, MA 02203

Omar Guerrero, Deputy Director

Office for Civil Rights

200 Independence Avenue, SW
Washington, DC 20201

John Halverson, Regional Manager
Office for Civil Rights - Region VII

601 East 12th Street

Kansas City, MO 64106

Betty Hambleton, Senior Advisor for Women's Health

Health Resources and Services Admin.
5600 Fishers Lane
RockviUe,MD 20857

MarceUa Haynes, Director

Office of Policy and Special Projects

Office for Civil Rights

200 Independence Avenue, SW
Washington, DC 20201

Cecilia Heftel, EEO Director

Indian Health Service

5600 Fishers Lane
Rockville, MD 20857

Victor Hidalgo, Equal Opportunity Specialist

Office for Civil Rights - Region II

Jacob Javits Federal Building

New York City, NY 10278

Bud Ho, Equal Opportunity Specialist

Office for CivU Rights - Region IX
50 United Nations Plaza

San Francisco, CA 94103

Patricia Holub, Equal Opportunity Specialist

Office for Civil Rights - Region II

Jacob Javits Federal BuUding
New York City, NY 10278

Debbie Jackson, Program Analyst

Office of Research on Women's Health

National Institutes of Health

9000 Rockville Pike

Building 1, Room 201

Bethesda, MD 20892
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Diana Jaeger

Office of Extramural Research

National Institutes of Health

9000 Rockville Pike, Building 1, Room 144

Bethesda, MD 20892

Wanda Jones, Director

Office of Women's Health

Office of PubUc Health and Science

200 Independence Avenue, SW
Washington, DC 20201

Peter Kemp, Equal Opportunity Specialist

Office for Civil Rights - Region VII

601 East 12th Street

Kansas City, MO 64106

Ruth Kirschstein, Deputy Director

National Institutes of Health

9000 Rockville Pike, Building 1, Room 126

Bethesda, MD 20892

Vada Kyle-Holmes, Regional Manager
Office for Civil Rights - Region VIII

1961 Stout Street

Denver, CO 80294

Sam Langerman, Complaints Manager
Office of Equal Employment and Opportunity and
Civil Rights

Substance Abuse and Mental Health Administration

5600 Fishers Lane
RockviUe, MD 20857

Rosamelia T. Lecea, Director

Office of Equal Employment and Civil Rights

Food and Drug Administration

5600 Fishers Lane
RockviUe, MD 20857

Roderick Locklear, EEO Manager
Office of Equal Opportunity and Civil Rights

Health Care Financing Administration

7500 Security Blvd.

Baltimore, MD 21244

Arnold Loperena, Equal Opportunity Specialist

Office for Civil Rights - Region II

Jacob Javits Federal Building

New York City, NY 10278

Jean Lovato, Equal Opportunity Specialist

Office for Civil Rights - Region VIII

1961 Stout Street

Denver, CO 80294

George Lyon, Associate General Counsel
Office of General Counsel
Civil Rights Division

200 Independence Avenue, SW
Washington, DC 20201

Patricia Mackey, Deputy Associate Deputy Director

Office of Program Operations

Office for Civil Rights

200 Independence Avenue, SW
Washington, DC 20201

Pamela Malester, Deputy Director

Quality Assurance and Internal

Control Division

Office for Civil Rights

200 Independence Avenue, SW
Washington, DC 20201

Steve Melov, Director

Management, Information, and Analysis Division

Office of Management, Planning and Evaluation

200 Independence Avenue, SW
Washington, DC 20201

Ellen Miyasato, Attorney

Office for Civil Rights - Region X
2201 Sixth Avenue
Seattle, WA 98121

Fernando Morales, Attorney

Office for Civil Rights - Region II

Jacob Javits Federal Building

New York City, NY 10278

Pedro Morales, Deputy Director

Office of Equal Opportunity

National Institutes of Health

9000 Rockville Pike, Building 31

Bethesda, MD 20892

Rosa Morales, Deputy Director

Office of Equal Employment Opportunity and Civil

Rights

Food and Drug Administration

5600 Fishers Lane
RockviUe, MD 20857

Johnny Nelson, Deputy Director

Voluntary CompUance and Outreach Division

Office of Program Operations

Office for CivU Rights

200 Independence Avenue, SW
Washington, DC 20201
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Candice Nowicki, Deputy Director of the Executive

Secretariat

Centers for Disease Control and Prevention

1600 Clifton Road, NE
Atlanta, GA 30333

Kathleen O'Brien, Special Assistant

Office for Civil Rights

200 Independence Avenue, SW
Washington, DC 20201

Andrea OUver, Equal Opportunity Specialist

Office for Civil Rights - Region VIII

1961 Stout Street

Denver, CO 80294

Thomas E. Perez, Director

Office for Civil Rights

200 Independence Avenue, SW, Room 515F
Washington, DC 20201

Vivian Pinn, Director

Office of Research on Women's Health
National Institutes of Health

9000 Rockville Pike, Building 1, Room 201

Bethesda, MD 20892-0160

Floyd Plymouth, Investigator

Office for Civil Rights - Region X
2201 Sixth Avenue
Seattle, WA 98121

Ira Pollack, Regional Manager
Office for Civil Rights - Region IX

50 United Nations Plaza

San Francisco, CA 94103

Alexia Redd, EEO Specialist

Office of Equal Opportunity and Civil Rights

Health Care Financing Administration

7500 Security Blvd.

Baltimore, MD 21244

Bill Rhinehart, Attorney

Office for Civil Rights - Region III

150 S. Independence Mall West
Philadelphia, PA 19101

Jan Ro-Trock, Equal Opportunity Specialist,

Office for Civil Rights - Region VII

601 East 12th Street

Kansas City, MO 64106

Jane Rogers, Equal Opportunity Specialist

Office for Civil Rights - Region III

150 S. Independence Mall West
Philadelphia, PA 19101

Ralph Rouse, Regional Manager
Office for Civil Rights - Region VI
1301 Young Street

DaUas, TX 75202

Joyce Rudick, Director of Programs
Office of Research on Women's Health
National Institutes of Health

9000 Rockville Pike, Building 1

Bethesda, MD 20892-0160

John Ruffin, Director

Office of Research and Minority Health

National Institutes of Health

9000 Rockville Pike, Building 1, Room 260
Bethesda, MD 20892-0160

Maria SagateUan, Equal Opportunity Specialist

Office for Civil Rights - Region IX
50 United Nations Plaza

San Francisco, CA 94103

David Satcher, Surgeon General

Hubert Humphrey Building, Room 716G
200 Independence Avenue, SW
Washington, DC 20201

James Scanlon, Director

Division of Data Policy

Office of Program Systems
Assistant Secretary for Planning and
Evaluation

200 Independence Avenue, SW
Washington, DC 20201

Laureen Shembry, Equal Opportunity Specialist

Office for Civil Rights - Region III

150 S. Independence Mall West
Philadelphia, PA 19101

Valita Shepperd, Deputy Director

Program Development and Training Division

Office of Program Operations

Office for Civil Rights

200 Independence Avenue, SW
Washington, DC 20201

Gloria SUas-Webster, Investigator

Office for Civil Rights - Region X
2201 Sixth Avenue
Seattle, WA 98121

Jean Simonitsch, Attorney

Office for Civil Rights - Region VII

601 East 12th Street

Kansas City, MO 64106
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Maria Smith, Equal Opportunity Specialist

Office for Civil Rights - Region VII

601 East 12th Street

Kansas City, MO 64106

Nathan Stinson, Director

Office of Minority Health

Office of Public Health and Science

5515 Security Lane
Rockville, MD 20857

Marilyn Stone, Branch Chief

Grants Policy Branch
Grants and Procurement Management
Division

Health Resources and Services Admin.
5600 Fishers Lane
RockviUe,MD 20857

Ramon Suris-Femandez, Director

Office of Equal Opportunity and Civil Rights

Health Care Financing Administration

7500 Security Blvd.

Baltimore, MD 21244

Joe Tilghman, Regional Administrator

Kansas City Region

Health Care Financing Administration

Richard Boiling Federal Building

601 E. 12th Street

Kansas City, MO 64106

John Van Walker, Senior Advisor for Technology to

the Chief Information Officer

Office of Information Services

Health Care Financing Administration

7500 Security Blvd.

Baltimore, MD 21244

Delores Wilson, Equal Opportunity Specialist

Office for Civil Rights - Region VI
1301 Young Street

Dallas, TX 75202

Linda Yuu-Connor, Equal Opportunity Specialist

Office for Civil Rights - Region I

JFK Federal Building

Boston, MA 02203

U.S. DEPARTMENT OF JUSTICE
Merrily Friedlander, Chief

Coordination and Review Section

Civil Rights Division

U.S. Department of Justice

1425 New York Avenue, NW, Suite 4013

Washington, DC 20035

Ted Nickens, Deputy Chief, Programs
Coordination and Review Section

Civil Rights Division

U.S. Department of Justice

1425 New York Avenue, NW, Suite 4013
Washington, DC 20035

Allen Payne, Program Officer

Coordination and Review Section

Civil Rights Division

U.S. Department of Justice

1425 New York Avenue, NW
Washington, DC 20035

Andrew Strojney, Deputy Chief, Legal

Coordination and Review Section

Civil Rights Division

1425 New York Avenue, NW
Suite 4103

Washington, DC 20035

PRIVATE ORGANIZATIONS
Gordon Bonnyman, Managing Attorney

Tennessee Justice Center

211 Union Street

916 Stahlman Building

NashviUe, TN 37201

Jane Campion, Director of Diversity

Mayo Medical Center

Rochester, MN 55901

John DiNapoU
Health Care Liability Alliance

P.O. Box 19008

Washington, DC 20036

Jocelyn Guyer
Center on Budget and Policy Priorities

820 First Street, NW, Suite 503

Washington, DC 20005

Jane Perkins, StaffAttorney

National Health Law Program

211 Columbia Street

Chapel Hill, NC 27514

Margaret Rhoades, Executive Director

National Coalition on Health Care

555 13th Street, NW
Washington, DC 20004

Sonia Ruiz, Program Coordinator for the Children's

Health Initiative

National Council of LA RAZA
1111 19th Street, NW, Suite 1000

Washington, DC 20035
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Sally L. Satel, Senior Associate Louis Sullivan, President

Ethics and Public Policy Center Morehouse School of Medicine

1015 15th Street, NW Morehouse College

Washington, DC 20005 720 Westview Drive

Atlanta, GA 30310-1495
TEACHING HOSPITALS, UNIVERSITIES AND
MEDICAL SCHOOLS Kathy Wakod

Marianne L. Engelman Lado, Assistant Professor Office of Personnel, General Admission
School of Public Affairs State University ofNew York
Barruch's College Health Science Center at Syracuse

350 Park Avenue Sjrracuse, NY
New York, NY 10010
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