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been treated as evidence of interference
with.the exercise of the employees’ rights
under the Act. But as a general rule,
statements .of employers or of employees
¢can have no rational probative force as
evidence jn a proceeding before the Na-
tional Labor Relations Board except when
such statements relate directly to a factual
issue before the Board.

[9] The statements in question in this
case were not directed to employees but
to the readers of the publications of re-
spondent. The record indicates beyond
questlon that th;ase statements appeared
in print a considerable length of time aft-
er the commission of the unfair labor
practices. We are convinced that ‘they
afforded no substantial evidence of re-
spondent’s ‘bad faith at the time that he
was meetmg with the representatives of
‘his employees.

[10-12] Furthermore, we feel that by
the Board’s own action the articles in ques-
tion were, before the Board only as evi-
dence that the respondent was engaged in
interstate commerce. The record containsg
the following entry.:

“Mr. Reynolds. (Attorney, National
Labor Relations Board) As further revi-
dence bearing upon the question of the
Board’s Jurxsd1ct1on in this case I wish to
offer copies of each of: the three maga-
-zines published by the Lightner Publish!
ing Corporation, which "tend ‘to show na-
tional scope of the business .of the Light-
nef Publishing Company, national adver-
tising and circulation, and so forth. As
Board’s Exhibit No. 3, I will offer the
November 1937 issue of Automatic Age;
as Board’s Exhibit 3-A, I offer, the No-
vember 1937 issue of Hobbies; as- Board’s
Exhibit No. 3-B, I offer in evidence Jan-
uary 1938 issue’of All Pets Magazine.

“Trial Examiner Erickson. They 'may
be received. (Thereupon, the magazines
above referred to were marked as ‘Board’s
Exhibits Nos. 3, 3-A and 3-B/ respective-
ly, and were received in evxdence )’

While we realize that rules relating. to -
eyidence are relaxed in the case of ad-
m1n1§trat1ve hearings, we are of the opin-
ion that an exhibit introduced and ac-
«cepted by the Board for a single purpose
only cannot be used by the Board for an
mdependent and” unrelated purpose
. The petition of the Natxonal Labor Re-
lations Board for an order of enforcement
is granted and the enforcement of the “or-
der of the Board, as modified, is decreed.
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PER CURIAM.

[1] This court affirmed a temporary
injunction in this case (Houghton Mifflin
Co. v. Stackpole Sons, Inc., 2 Gir., 104 F.
2d 306), and the Supreme Court denied
certiorari (308 U.S.- 597, 60, S.Ct. 131, 84
L.Ed. —). Thereupon, the plaintiff moved
for summary judgment upon affidavits un-
der Rule 56, Rules of Civil Procedure, 28
U.S.C.A. following sectiofi 723¢c, which the
judge granted; thé defendarits appeal.
Our earlier opinion states the general situ-
ation in detail, and"we need not repeat
what we said. The only question before
us now is whether there is any issue, rele-
‘vant, te the merits of the case, which de-
served trial. We have already decided
that a,person who was neither citizen nor
subject of any government could take, out
a copyright. Therefore, the citizenship of
Adolph Hitler is not a material issue; nor
is it of the least consequence that the com-
plaint alleged that he was a citizen of a
state with whom the United States had
reciprocal relations. The authorship of
the both volumes of “Mein, Kampf” is be-
yond -dispute; indeed, we understand that
it- is- fonceded. The néxt.issue is whether
the German publisher lad title tothe liter-
ary property in the work. We held so
before, -thinking that it was proved well
enough by the fact that the same house
had :published the original German .edition
of 1925 and 1927, and had copyrighted it
in the United States. This is the edition
which the defendant, Stackpole & Sons,
used for the infringing translation. It is
possible that before January, 1933, a Ger-
man publisher might have made unauthor-
ized " use of the "miandscript of “Mein
Kampf”; but we held before, arid we -hold
now, that, considering the author’s power
and position in Germany after that time,
it would be unreasonable to- suppose that
anyone would have been allowed.to do so.
If then this publisher did in fact assume
to assign its copyright in July, 1933, in
accordance with the purported assignment
attached to the complaint, we think that

o

113 FEDERAL BEPORTER, 2d SERIES

the plaintiff made out a case even for sum-
mary judgment. If it were possible to try
out ‘the issue of the German publisher’s
title in the ordinary way, more could be
said for a trial, but of course it is not.
No further light can be thrown upon it
and we should be in precisely the same
position after a trial as at present.

[2,3] That is not true, however, of the
execution of the assignment of July 29,
1933. We have passed upon its legal effect,
and upon its validity in spite of the absence
of the consular certificate required by §
43, Title 17, U.S. Code, 17 U.S.C.A. § 43;
but -we did riot finally pass upon its execu-
tion; that is.to say, upon the identity of
the person who signed it and his authority
to act for the German publisher. The fact
that we held the prima facie proof of this
sitfficient for a temporary injunction is not
conclusive. Ordinarily, it is true, the plain-
tiff must establish his title without dispute,
but we had to choose between a denial of
any real relief at all and accepting the
case as made. The more recent authorities
in copyright hold that a prima facie case
will serve, if justice demands. American
Code Co. v. Bensinger, 2 Cir.,, 282 F. 829,
835; Houghton Mifflin Co. v. Stackpole
Sons, supra, 104 F.2d 306, 307. The plain-
tiff does not suggest that no witnesses to
the execution of the assignment are avail~
able; it .was a party to the transaction;
presumably it has access to the evidence;
certainly the defendants have not. We do
not think that "they should be made to ac-
cept the very general conclusions of the
plaintiff’s affidavits. It should produce its
evidence in the regular *way, and submit
its witnesses to cross-examination.

[4] As to the failure to deposit two
copies of the second volume, that will be
important only upon the issue of damages,
"if' it will be then. The defendants’ edition
‘being in one volume must be enjoined ‘in
any event. We ‘can see no conceivable
reason why Rule 56 should not apply to
copyright injunctions.

Therefore, if the defendants  wish a trial
upon the single issue of the execution of
the assignment of Franz Eher Nachfolger
*G.m.b.H. to the plaintiff, they may have it.
The judgment will be reversed so far;
meanwhile the temporary injunction will
remain in force.

_ Judgmerit modified” in accordance with
the foregoing,




