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CONSTITUTION OF NORTH DAKOTA.

Section 101. When a judgment or decree is reversed or confirmed by the Supreme
Court, every point fairly arising upon the record of the case shall be considered and
decided, and the reasons therefore shall be concisely stated in writing, signed by the
judges concurring, filed in the office of the clerk of the Supreme Court and preserved
with a record of the case. Any judge dissenting therefrom, may give the reasons of
his dissent in writing over his signature.

Section 102. It shall be the duty of the court to prepare a syllabus of the points
adjudicated in each case, which shall be concurred in by a majority of the judges
thereof, and it shall be prefixed to the published reports of the case.
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CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT OF NORTH DAKOTA

Lovuis FrREeEMAN, ¢t al. vs. W. B. Woob.

Assignment for Creditors—Discharge of Assignee—Laches.

On September 27, 1893, plaintiffs Louis Freeman and Julius
H. Burwell were copartners, and engaged in business at the city of
Grand Forks, N. D,, under the firm name of L. Freeman & Co., and
on said day said firm, being then insolvent, made an assignment
under § 4660, Comp. Laws 1887, of all the property of said firm, to
the defendant, in trust for the benefit of the creditors of said firm.
Defendant accepted said trust, and took all of said property into his
possession as such assignee, and then and there entered upon the
execution of his trust. Later, and in the month of July, 1895, an
accounting was had by the defendant with respect to such trust
before the district court for Grand Forks county, and such proceed-
ings were had at such accounting that a decree or order was entered
by the court in said assignment proceeding discharging the defendant
and his bondsmen from further liability on account of said assign-
ment and trust. This action was instituted in July, 1900, and was
brought to compel the defendant to account anew for said trust
property, and as a preliminary to such relief plaintiffs ask that the
decree of discharge entered by the court in July, 1895, be vacated
of record. The complaint charges, in effect, that the defendant con-
verted a large part of the trust property to his own use, and never
accounted for the same; and that the court was deceived by a false
and fraudulent account presented by defendant at said accounting;
and that said order of discharge was procured by fraud. The com-
plaint further charges that the plaintiffs were induced, by the fraudu-
lent representations made to them by the defendant, to not attend
in court at the time said accounting was made, and on account of
such false and fraudulent representation the plaintiffs were not pres-
ent at such accounting. The complaint omits to state when the
frauds complained of were first discovered by the plaintiffs, and no
facts are alleged attempting to explain or excuse the laches of the
plaintiffs involved in their failure to seek their remedy by means of
a motion made in the assignment proceedings. A demurrer to the
complaint for insufficiency was overruled by the district court. Held,
that the ruling was error.

N. D. R.—1I



2 NORTH DAKOTA REPORTS.

Action to Set Aside Discharge—Complaint Insufficient.

The statute having provided a speedy remedy by motion, whereby
a judgment obtained by fraud may be set aside, it is seldom that an
independent action is necessary for this purpose, and when such
actions are brought the rule is well settled that the plaintiff
must allege facts excusing his failure to proceed by motion in the
action. In this case no such facts are pleaded, and accordingly it is
held that the complaint fails to state facts sufficient to constitute
a cause of action.

Remedy Against Void Judgment.

In judgments which are void for want of jurisdiction the remedy
either by motion or by action is available to the suitor. In such
cases the statutory time limit of one year is no bar to the remedy.

Appeal from District Court, Grand Forks County; Cowan, J.
Action by Louis Freeman and others against W. B. Wood.
Judgment for plaintiffs, and defendant appeals. Reversed.

John A. Sorley and Geo. A. Bangs, for appellant.

The plaintiff has mistaken his remedy. He should have moved
to set aside the judgment or order of which he complains. Section
5298, Rev. Codes. Where a court of law can do as full justice to
the parties and to the matter in dispute as can be done in equity,
a court of equity will not stay proceedings at law. 3 Pom. Eq.
Jur. § 1361; Bateman v. Willowe, 1 S. & R. 201; Headley v. Bell,
84 Ala. 346; Harding v. Hawkins, 141 Ill. 572, 31 N. E. Rep. 307,
33 Am. St. Rep. 347; Ratliff v. Stretch, 130 Ind. 282, 30 N. E. Rep.
30; Whitaker.v. Wickersham, 5 Del. Ch. 187; Luinger v. Glenn,
33 Neb. 187, 49 N. W. Rep. 1128; Procter v. Pettit, 25 Neb. g6, 41
N. W. Rep. 131; Phillips v. Pulles, 45 N. J. Eq. 5, 15 Atl. Rep. 9.
Where the judgment may be set aside by a motion in the original
action upon the grounds which would give jurisdiction to a court of
equity, and the time within which such motion can be made has
not expired, the remedy at law is adequate and a court of equity
will refuse to take jurisdiction. Freeman, Judg. § 497; Logan v.
Hillegas, 16 Cal. 21; Bibend v. Krentz, 20 Cal. 109; Lauches v.
Carriaga, 31 Cal. 171; Luco v. Brown, 73 Cal. 3, 14 Pac. Rep. 366;
Hollinger v. Reeme, 138 Ind. 363, 46 Am. St. Rep. 402; White-
hurst v. Transportation Co., 13 S. E. Rep. 937; Crocker v. Allen,
13 S. E. Rep. 650. 27 Am. St. Rep. 831; Dupratt v. James, 61 Cal.
360; Ketchum v. Crippen, 37 Cal. 223; Heller v. Mfg. Co., 47 Pac.
Rep. 1016; Yorke v. Yorke, 3 N. D. 343; Kitzman v. Mfg. Co., 10
N. D. 26, 8 N. W. Rep. 585; Crandell v. Bacow 20 Wis. 639;
o1 Am. Dec. 451; Buckley v. Hellbrunner, 7 Ind. 489; Grass v. Hess,
37 Ind. 193; March v. Best, 41 Mo. 493; Vilas v. Ry. Co., 23 N. E.
Rep. 941. The complaint fails to show diligence on the part of the
plaintiffs, either before or after judgment. A court of equity will
therefore refuse to take jurisdiction. Freeman, Judg., § §
506, 493, 486; Burton v. Wiley, 26 Vt. 432; Story’s Eq. Jur. 1574;
Emerson v. Nuall, 13 Vt. 477; Pettes v. Bank, 17 Vt. 435; Carring-




FREEMAN 7. WOOD. 3

ton v. Holabird, 17 Conn. 530; S. C., 19 Conn. 84; Foster v.
Wood, 6 Johns. Ch. 87. Where a judgment rendered is clearly in-
equitable and is obtained through accident, surprise, mistake, fraud,
or wrongful conduct of the plaintiff, and where no relief can be
obtained, except in equity, because of the persuasive character of
the equities, relief is granted; but if the applicant’s wilful negli-
gence or inattention has contributed to his unfortunate position.
equity will not interfere. Champion v. Woods, 76 Cal. 17, 17 Pac.
Rep. 942; Stroup v. Sullivan, 46 Am. Dec. 389; Bellamy v. Wood-
son, 48 Am. Dec. 221; Ames v. Snider, 55 Ill. 498; Cairo Ry. Co.
v. Holbrook, 92 Ill. 297; Ratliff v. Stretch, 130 Ind. 282, 30 N. E.
Rep. 30; English v. Aldrich, 31 N. E. Rep. 456; Casey v. Gregory,
56 Am. Dec. 581; Kelleher v. Boden, 21 N. W. Rep. 346; Nor-
wegian Co. v. Bollman, 66 N. W. Rep. 292; Brenner v. Alexander,
19 Pac. Rep. 9; Tompkins v. Brennen, 56 Fed. Rep. 694. The
plaintiffs in this case should be required to set forth specifically
the time when the fraud was discovered and the reasons for the
delay in bringing this suit. March v. Whitmore, 88 U. S. 482;
Badger v. Badger, 69 U. S. 836; Campair v. VanDyke, 15 Mich.
371. There has never been a rescission either by the creditors or
by Jones. The creditors were the only ones who could rescind.
They are the ones whose consent to the act was obtained by fraud.
They alone can act, and not an assignee of their cause of action.
Section 3931, Rev. Codes; 1 Bigelow on Frauds, 73, 214, 545;
Bishop on Contracts, 671; Crocker v. Bellangee, 6 Wis. 645, 70 Am.
Dec. 489; M. & M. Ry. Co. v. Ry. Co., 20 Wis. 144, 88 Am. Dec.
740. Cause of action is not assignable and Jones cannot maintain this
action. Dayton v. Fargo, 45 Mich. 153; Brush v. Sweet, 38 Mich.
574; Norton v. Tuttle, 50 1ll. 130; Holmes v. Moore, 5 Pick. 257; .
Leggate v. Moulton, 115 Mass. 552; Murray v. Buell, 76 Wis. 657,
45 N. W. Rep. 667; Sanborn v. Doe, 28 Pac. Rep. 105; Whitney
v. Kelley, 29 Pac. Rep. 624. No person will be permitted to pro-
ceed against a judgment to which he was not a party and which
did not at its rendition affect any of his rights. 2 Freeman, Judg.
512, 15 Enc. Pl. & Pr. 249, 250.

Tracy R. Bangs and Cochrane & Corliss, for respondents.

It is conceded that before the tranfer to Jones of their rights,
the creditors of Freeman & Co. had a right to call upon defendant
to account and to escape the force of the order discharging him as
assignee, by showing the fraud alleged. The transfer by the cred-
itors of their rights to Jones in no manner operated to prejudice
the defendant, and he was not thereby released from all liability
for wholesale fraud and abuse of trust. Graham v. Ry. Co.,
102 U. S. 148; Dickinson v. Burrell, L. R., 1 Eq. Cas. 337; McMa-
hon v. Allen, 35 N. Y. 403; Cockell v. Taylor, 15 Beav. 103, 2 Am.
& Eng. Enc. L. (2d Ed.) 1024, 1025; Whitney v. Roberts, 22 11l
381; Norton v. Tuttle, 60 Ill. 130. A mere right to complain of
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either by motion or by action is available to the suitor. In such
cases the statutory time limit of one year is no bar to the remedy.

Appeal from District Court, Grand Forks County; Cowan, J.
Action by Louis Freeman and others against W. B. Wood.
Judgment for plaintiffs, and defendant appeals. Reversed.

John A. Sorley and Geo. A. Bangs, for appellant.

The plaintiff has mistaken his remedy. He should have moved
to set aside the judgment or order of which he complains. Section
5298, Rev. Codes. Where a court of law can do as full justice to
the parties and to the matter in dispute as can be done in equity,
a court of equity will not stay proceedings at law. 3 Pom. Eq.
Jur. § 1361; Bateman v. Willowe, 1 S. & R. 201; Headley v. Bell,
84 Ala. 346; Harding v. Hawkins, 141 Ill. 572, 31 N. E. Rep. 307,
33 Am. St. Rep. 347; Rathiff v. Stretch, 130 Ind. 282, 30 N. E. Rep.
30; Whitaker.v. Wickersham, 5 Del. Ch. 187; Luinger v. Glenn,
33 Neb. 187, 49 N. W. Rep. 1128; Procter v. Pettit, 25 Neb. g6, 41
N. W. Rep. 131; Phillips v. Pullesi, 45 N. J. Eq. 5, 15 Atl. Rep. 9.
Where the judgment may be set aside by a motion in the original
action upon the grounds which would give jurisdiction to a court of
equity, and the time within which such motion can be made has
not expired, the remedy at law is adequate and a court of equity
will refuse to take jurisdiction. Freeman, Judg. § 497; Logan v.
Hillegas, 16 Cal. 21; Bibend v. Krentz, 20 Cal. 109; Lauches v.
Carriaga, 31 Cal. 171; Luco v. Brown, 73 Cal. 3, 14 Pac. Rep. 366;
Hollinger v. Reeme, 138 Ind. 363, 46 Am. St. Rep. 402; White-
hurst v. Transportation Co., 13 S. E. Rep. 937; Crocker v. Allen,
13 S. E. Rep. 650, 27 Am. St. Rep. 831; Dupratt v. James, 61 Cal.
360; Ketchum v. Crippen, 37 Cal. 223; Heller v. Mfg. Co., 47 Pac.
Rep. 1016; Yorke v. Yorke, 3 N. D. 343; Kitzman v. Mfg. Co., 10
N. D. 26, 84 N. W. Rep. 585; Crandell v. Bacom 20 Wis. 639;
o1 Am. Dec. 451 ; Buckley v. Hellbrunner, 7 Ind. 489; Grass v. Hess,
37 Ind. 193; March v. Best, 41 Mo. 493; Vilas v. Ry. Co., 23 N. E.
Rep. 941. The complaint fails to show diligence on the part of the
plaintiffs, either before or after judgment. A court of equity will
therefore refuse to take jurisdiction. Freeman, Judg., § §
506, 493, 486; Burton v. Wiley, 26 Vt. 432; Story’s Eq. Jur. 1574;
Emerson v. Nuall, 13 Vt. 477; Pettes v. Bank, 17 Vt. 435; Carring-
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ton v. Holabird, 17 Conn. 530; S. C.,, 19 Conn. 84; Foster v.
Wood, 6 Johns. Ch. 87. Where a judgment rendered is clearly in-
equitable and is obtained through accident, surprise, mistake, fraud,
or wrongful conduct of the plaintiff, and where no relief can be
obtained, except in equity, because of the persuasive character of
the equities, relief is granted; but if the applicant’s wilful negli-
gence or inattention has contributed to his unfortunate position.
equity will not interfere. Champion v. Woods, 76 Cal. 17, 17 Pac.
Rep. 942; Stroup v. Sullivan, 46 Am. Dec. 389; Bellamy v. Wood-
son, 48 Am. Dec. 221; Ames v. Snider, 55 Ill. 498; Cairo Ry. Co.
v. Holbrook, 92 1ll. 297; Ratlhiff v. Stretch, 130 Ind. 282, 30 N. E.
Rep. 30; English v. Aldrich, 31 N. E. Rep. 456; Casey v. Gregory,
56 Am. Dec. 581; Kelleher v. Boden, 21 N. W. Rep. 346; Nor-
wegian Co. v. Bollman, 66 N. W. Rep. 292; Brenner v. Alexander,
19 Pac. Rep. 9; Tompkins v. Brennen, 56 Fed. Rep. 694. The
plaintiffs in this case should be required to set forth specifically
the time when the fraud was discovered and the reasons for the
delay in bringing this suit. March v. Whitmore, 88 U. S. 482;
Badger v. Badger, 69 U. S. 836; Campair v. VanDyke, 15 Mich.
371. There has never been a rescission either by the creditors or
by Jones. The creditors were the only ones who could rescind.
They are the ones whose consent to the act was obtained by fraud.
They alone can act, and not an assignee of their cause of action.
Section 3931, Rev. Codes; 1 Bigelow on Frauds, 73, 214, 545;
Bishop on Contracts, 671; Crocker v. Bellangee, 6 Wis. 645, 70 Am.
Dec. 489; M. & M. Ry. Co. v. Ry. Co., 20 Wis. 144, 88 Am. Dec.
740. Cause of action is not assignable and Jones cannot maintain this
action. Dayton v. Fargo, 45 Mich. 153; Brush v. Sweet, 38 Mich.
574; Norton v. Tuttle, 50 Ill. 130; Holmes v. Moore, 5 Pick. 257; .
Leggate v. Moulton, 115 Mass. 552; Murray v. Buell, 76 Wis, 657,
45 N. W. Rep. 667; Sanborn v. Doe, 28 Pac. Rep. 105; Whitney
v. Kelley, 29 Pac. Rep. 624. No person will be permitted to pro-
ceed against a judgment to which he was not a party and which
did not at its rendition affect any of his rights. 2 Freeman, Judg.
512, 15 Enc. Pl. & Pr. 249, 250.

Tracy R. Bangs and Cochrane & Corliss, for respondents.

It is conceded that before the tranfer to Jones of their rights,
the creditors of Freeman & Co. had a right to call upon defendant
to account and to escape the force of the order discharging him as
assignee, by showing the fraud alleged. The transfer by the cred-
itors of their rights to Jones in no manner operated to prejudice
the defendant, and he was not thereby released from all liability
for wholesale fraud and abuse of trust. Graham v. Ry. Co.,
102 U. S. 148; Dickinson v. Burrell, L. R., 1 Eq. Cas. 337; McMa-
hon v. Allen, 35 N. Y. 403; Cockell v. Taylor, 15 Beav. 103, 2 Am.
& Eng. Enc. L. (2d Ed.) 1024, 1025; Whitney v. Roberts, 22 1Ill.
381; Norton v. Tuttle, 60 Ill. 130. A mere right to complain of
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~ fraud is not assignable, fraud not being a vendible commodity. I
Parson, Contracts, 226; Story ,Eq. Jur. § 1040; Cross v. Bank, 66
Cal. 462, 6 Pac. Rep. 94; Whitney v. Kelley, 29 Pac. Rep. 624;
Crocker v. Bellangee, 70 Am. Dec. 489. But the rule applies only
to a case where the assignment does not carry anything which has
itself a legal existence and value independent of the right to sue
for fraud. The assignee of a creditor may maintain an action to
set aside a fraudulent transfer made by the debtor before the claim
was assigned to such assignee. 2 Bigelow on Fraud, 423; Bil-
lingsly v. Clelland, 23 S. E. Rep. 820; Waite’s Fraud, Conv. 392;
Warren v. Williams, 52 Me. 349; Lionberger v. Baker, 14 Mo.
App. 353; Bump's Fraud. Conv. 506; Schlicman v. Bowlin, 36
Minn. 199. Fraud being charged against the defendant, if he al-
lege laches in the plaintiff, it is for him to show when the plain-
tiff acquired knowledge of the truth, and that plaintiff knowingly
forebore to assert his rights. 12 Am. & Eng. Enc. L. 603. The
statute gives six years after discovery of fraud in which to sue:
Section 5201, Subd. 6, Rev. Codes. Where a cause of action arises
from fraud the statute of limitation will not begin to run, nor
laches apply, until the discovery of the fraud. The failure to use dili-
gence is excused where there is a relation of trust and confidence,
rendering it the duty of the party committing the fraud to disclose
the truth to the other. Farwell v. Telegraph Co., 44 N. E. Rep.
891; Penn v. Fogler, 55 N. E. Rep. 192; Kelly v. Boettcher, 85 Fed.
Rep. 55; Williams v. Monroe, 101 Fed. Rep. 329; 18 Am. & Eng.
Enc. L. (2d Ed.) 97, 105; Beaumont v. Boultbee, 5 Ves. 485;
Boswell v. Coaks, L. R. 27 Ch. Div. 424, 457. In an action by a cred-
itor to compel an accounting by the assignee and recover his share
of the trust fund, such creditor can sue in his own behalf and in
behalf of others who may choose to come in under the decree. Travis
v. Myers, 67 N. Y. 542; Burrill on Assignments, § 443; Story’s
Eq. Pl § 191; Piatt v. Oliver, 19 Fed. Cas. 563; § 5232, Rev.
Codes. A final account and settlement may be set aside in equity
for fraud in withholding property from the settlement. Griffith
v. Godley, 113 U. S. 89, 5 Sup. Ct. Rep. 385; Williams v. Herrick,
25 Atl. Rep. 1100; Pratt v. Northam, 19 Fed. Cas. 1254; Adair v.
Cummin, 48 Mich. 375; Holden v. Meadows, 31 Wis. 284 ; McLach-
lan v. Staples, 13 Wis. 448; Pugh v. Hastings, 1 Barb. Ch. 452; An-
derson v. Anderson, 52 N. E. Rep. 1038; 2 Leading Cases in Eq. 208,
and note; Bruce v. Doolittle, 81 Ill. 103; 1 Woerner Admin. 1132,
and note; West v. Waddill, 33 Ark. 575, 584; Clark v. Shelton, 16
Ark. 475; Penn v. Penn, 39 Mo. App. 282; Bycrly v. Donlin, 72
Mo. 270; Houts v. Shepperd, 79 N. W. Rep. 141; Miller v. Steele,
64 Ind. 79; Ridenbaugh v. Burns, 14 Fed. Rep. 93; Greene v.
Sargent, 23 Vt. 466, 11 Am. & Eng. Enc. L. (2d Ed.) 1315, 1316.

WaLLIN, C. J. In this action defendant has appealed to this
court from an order of the district court overruling a demurrer to
the complaint. The grounds of the demurrer, among others, are

——— .

— ey
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that the complaint does not state facts sufficient to constitute a
cause of action. The object of the action is to compel the defend-
ant, as assignee, to account for a trust estate, and incidentally
to such relief the plaintiffs ask that a certain order or decree of
the district court, hereinafter referred to, be annulled, and va-
cated of record. The controlling facts alleged in the complaint may
be briefly stated as follows: That the firm of L. Freeman &
Co. (consisting of Louis Freeman and Julius H. Burwell), on the
27th day of September, 1893, and prior thereto, was and had been
engaged in the farm machinery business at the city of Grand Forks,
in this state, and on said date said firm was insolvent in the sense
that it was unable to meet its liabilities as they matured; that on
account of said insolvency said firm made a formal and written
assignment vof all its property to the defendant, in trust for the
benefit of the creditors of said firm; that said assignment was
made and perfected under and pursuant to the statute (Comp.
Laws 1887, § 4660) regulating assignments made for the benefit
of creditors; that the defendant accepted said assignment and
trusteeship, and, after giving a bond as required by the statute, and
in the sum of $80,000, the defendant took into his possession and
control all the property so assigned to him; that the property so
assigned and delivered to the defendant consisted of merchandise,
book accounts, bills receivable, notes, and mortgages; that in the
month of July, 1895, the defendant presented his report and final
account as such assignee to the district court for Grand Forks
county, whereupon such proceedings were had that said district
court approved of said final account, and entered an order discharg-
ing the defendant and his bondsmen from further liability on account
of said assignment and said trust property. The complaint further
~states that the defendant was corrupt and unfaithful in the ad-
ministration of said trust, and that while acting as such assignee
the defendant was guilty of divers acts of a grossly corrupt and
fraudulent nature, and concerning which acts the complaint
is full and explicit in setting out the details. But, in the view
which this court has taken of this case, it becomes unnecessary to
enlarge upon this feature of the complaint further than to state
in general terms that the complaint charges that the defendant
wholly failed to account for a large portion of said trust property;
that he fraudulently converted a large part of the property to his
own use, and especially that in the month of May, 1895, and while
defendant had in his possession property belonging to the trust fund
of the value of over $30,000, he falsely stated and represented to the
creditors of the assignee that the property remaining in his hands
consisted of certain assets of the face value of only $13.000, and
that such assets were much depreciated in value, and difficult to
collect, if collectible at all, and that upon said false representation
of the value of the assets on hand and undistributed the creditors,
upon the defendant’s advice so to do (which advice was fraudu-
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lently given), consented to a sale of such assets at private sale,
whereupon the defendant made a pretended sale of some of the
trust property at private sale, but that such sale so made was in all
respects a fraudulent sale, and the defendant was the real purchaser
at such fraudulent sale. It is further alleged that the defendant
falsely represented to creditors that he had distributed the pro-
ceeds of the trust estate among the creditors, except an amount
lawfully deducted therefrom by the defendant as and for expenses
incident to the trust; that the creditors fully believed and relied
upon the false and fraudulent misrepresentations of the defendant
as to his administration of said trust, and, so believing, were wholly
deceived and misled thereby, and on account thereof the plaintiffs
and their predecessors in interest did not appear at said accounting
made by the defendant in the district court, and remained away
from court at said accounting; and that said court was deceived
and misled by such false report and false accounting. It further
appears by the complaint that the plaintiff Andy Jones, at some
date not stated, purchased certain indebtedness and claims against
said assignee, which were in existence when the assignment was
made, and that pursuant to such purchases said claims were as-
signed to said Andy Jones prior to the commencement of this ac-.
tion. It also appears that certain other creditors of the assignee
still hold claims against the assignee, which have not been assigned
to said Jones, but are still owned by such creditors. This action
is brought by the individual members of said insolvent firm and
by Andy Jones, and also brought for the benefit of any creditor
of the said assignors who may come in and contribute to the expense
of the prosecution.

The facts as above set out, and which are conceded by the de-
murrer, will suffice to present the questions of law which, in the
opinion of this court, are decisive of the case. As has been seen,
the ultimate relief prayed for by the plaintiffs is to compel the de-
fendant to account as trustee under said assignment. But it ap-
pears that the defendant has previously accounted as such trustee
in said proceeding, and upon such accounting a competent court,
sitting in equity, has entered its final decree discharging the de-
fendant and his bondsmen. It is, of course, needless to say that
the prior decree of discharge is, as long as it exists, an insur-
mountable barrier in the way of any other or further accounting
in the same matter; and plaintiffs, recognizing the fact that the
former decree is an obstacle in their way, have asked, as a nec-
essary preliminary to the other relief sought, that said former de-
cree of discharge be annulled and set aside by a decree in this ac-
tion. It therefore appears that this action is brought to vacate
a judgment entered in the same court upon the same subject-mat-
ter and between the same parties or their privies. The former
judgment was entered in July, 1895, and this action was commenced
five years thereafter. The plaintiffs neither allege nor claim that
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the asignors and their creditors did not receive notice of the ac-
counting had before the court in July, 1895; on the contrary, the
complaint is drawn upon the theory that plaintiffs or their pre-
decessors in interest were one and all regularly cited to appear at
such accounting. But the plaintiffs, by proper averments of fact,
do show that the accounting was false and fraudulent, and that the
court was deceived and hoodwinked by the false account of the de-
fendant, and that, if the court had not been so deceived, it would
not have entered its decree discharging defendant and his bonds-
men. But the greatest stress is laid by counsel for the respondents
upon the fact that the complaint sets out certain facts showing
that the creditors especially were deceived to their prejudice by
defendant, in this: that the defendant falsely represented to the
creditors, immediately prior to the date of said accounting, that the
trust property had, prior to the accounting, been all disposed of by
him, and that the net proceeds, less the expenses incident to
the trust, had been divided pro rata among the creditors of said
insolvent firm. Ubpon this representation it is alleged, in substance,
that the creditors deemed it unnecessary and useless to attend
court, and hence they remained away, and did not appear at the
accounting. These facts show that the plaintiffs in this action are
seeking to impeach a former decree of the district court upon the
ground of fraud, and that the fraud complained of is of a two-
fold nature, in this: that it deceived the court which entered the
judgment, and likewise so operated that it induced the plaintiffs
and their privies not to appear in court at the hearing of defend-
ant’s final account. With respect to judgments procured by frauds
of this character it goes without saying that the courts will, and
always have, upon proper application, set aside the same. Under
the old procedure judgments procured by such frauds as appear in
this case could be vacated, or their enforcement enjoined, by a suit
instituted in a court of equity. See Kitzman v. Manufacturing Co.,
10 N. D. 26, 84 N. W. Rep. 585. But in that case this court said:
“But it is further true that under the code procedure certain stat-
utory provisions, such as that embraced in section 5288, have af-
forded a remedy by motion as a means of relief against judgments
which, prior to the adoption of their code, was obtainable only in
courts of equity. As a result of these innovations upon the ancient
procedure, it has seldom been found necessary in the code states
for a suitor to enjoin the enforcement at law by means of an inde-
pendent action for equitable relief.” This remedy by motion is
available in equity cases as well as those at law. 6 Enc. Pl. & Prac.
151. In the Kitzman Case a demurrer to the complaint was sus-
tained upon the express ground that the remedy by motion was
available to the plaintiff in that action, and we there held that an
independent action would not lie where the remedy by motion is
available to the suitor. We think the ruling in that case rests upon
sound reason, as well as upon good authority, and hence the rule
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should be adhered to in the interest of an orderly and uniform
practice. See Johnston v. Paul, 23 Minn. 46; also, Weilan v.
Shillock, 1d. 227. It seems that in Wisconsin the relief such as is
sought here can be obtained only by motion. Stein v. Benedict, 83
Wis. 603, 53 N. W. Rep. 891; Pier.v. Millerd, 63 Wis. 33, 22 N.
W. Rep. 759. But in California the cases hold that, where it ap-
pears that without plaintiff’s fault the remedy by motion is not
available, an independent action will lie. See Sugar Co. v. Porter,
68 Cal. 369, 9 Pac. Rep. 313; Lapham v. Campbell, 61 Cal. 296;
Baker v. O’Riordan, 65 Cal. 368, 4 Pac. Rep. 232. But the rule is
well settled and inflexible that, where an action is brought in a
court of equity ‘o enjoin or vacate a judgment, facts must be al-
leged excusing the failure to resort to all remedies available in
the original action (11 Enc. Pl. & Prac. 1193); and in such cases
the plaintiff must plead facts in excuse of his laches and tending
to show that he has acted promptly after discovering the fraud.
Hollinger v. Reeme, 138 Ind. 363, 36 N. E. Rep. 1114, 24 L. R. A.
46, 46 Am. St. Rep. 402; Renfroe v. Renfroe, 54 Mo. App. 429;
George v. Tuft, 36 Mo. 141. In Iowa, under a statute which per-
mitted a court to vacate a judgment obtained by fraud within one
year after its rendition, it is held that, if the injured party was
prevented by fraud from moving within the year, a court of equity
would permit him to institute an action for relief after the year.
See Lumpkin v. Snook, 63 Iowa, 515, 19 N. W. Rep. 333. But
in such cases sufficient reasons for the delay by the party must
be pleaded asking for relief in a court of equity. See District Tp. v.
White, 42 Iowa, 608. The statutory remedy by motion is, however,
not the only mode of assailing a judgment. In cases not embraced
within the statute resort may be had to a court of equity. See
Smithson v. Smithson, 37 Neb. 535, 56 N. W. Rep. 300, 40 Am. St.
Rep. 504. So it has been held that equity will take juridiction to
annul a void judgment, even where a motion would lie for the same
purpose  Void judgments are not strictly within the statute
On this point, see Dobbins v. McNamara, 113 Ind. 54, 14 N. E.
Rep. 887, 3 Am. St. Rep. 626; Heffner v. Gunz, 29 Minn. 109, 12
N. W. Rep. 342; Magin v. Lamb, 43 Minn. 80, 44 N. W. Rep. 675,
19 Am. St. Rep. 216; also, Yorke v. Yorke, 3 N. D. 343, 55 N. W.
Rep. 1095. But we think the case at bar squarely falls within the prin-
ciple of theKitzman case, supra. In that case the plaintiff brought an
independent action to vacate a judgment of the district court ob-
tained by fraud, and this court sustained a demurrer to the com-
plaint. That case was quite similar to this with respect to the na-
ture of the fraud charged in procuring the judgment, and also as to
the very great length of time which elapsed after the entry of the
fraudulent judgment and before suit was brought to vacate the
same. In that case the demurrer was sustained, not because fraud
in procuring the judgment was not shown, but was sustained upon
the sole ground that the plaintiff omitted to set out facts explain-
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ing and excusing his failure to seek his remedy by motion made
in the original action. The complaint in the case at bar is obnox-
ious to precisely the same objection. The plaintiffs in this case have
neither alleged nor attempted to allege any facts or circumstances
by way of excuse for their failure to apply by motion in the as-
signment proceeding to vacate the judgment of discharge which
they are now seeking to vacate by an independent action. The dis-
charge of the defendant and his bondsmen was clearly in the na-
ture of a final decree or judgment in an equitable proceeding; but,
whether the same should be regarded as a judgment, or as merely
an “order or other proceeding,” it is alike assailable by motion in
the insolvent proceeding. See Comp. Laws, § 4939. Under a familar
rule of pleading it is the duty of this court to construe this com-
plaint most strictly against the pleader, and the reason of this rule
is that it is presumed that any fact favorable to the pleader, within
his knowledge, will be set out in the pleading. Applying this rule,
we are bound to assume for the purposes of the demurrer that the
plaintiffs had knowledge of the very acts of fraud of which they
now complain at a date prior to the expiration of the statutory
limit of one year within which a motion to vacate the judgment
could have been made. No time is stated in the complaint at which
the plaintiffs, or any of them, discovered the fraud of which they
are complaining, and hence we must assume for the purposes of
the case on this appeal that such discovery was made in fact within
a year after the judgment complained of was entered. But
we must not be understood as ruling or suggesting that under no
circumstances can the remedy by motion be had after the time limit
fixed by the statute has elapsed. Such is not our view of the stat-
ute, and this court has distinctly held, under certain conditions,
that the remedy by motion is not limited to one year after the
judgment or order has been entered. See Manufacturing Co. v.
Holz, 10 N. D. 16, 84 N. W. Rep. 581. In the case cited the remedy
by motion in the action was sought seven years after the entry of
the judgment, but within one year after notice of such entry, and
it was ruled that the motion was not barred by lapse of time. It has
been seen that the courts of California have been very liberal in
construing the statutory remedy, and have permitted actions to
be brought for the relief provided by the statute; but in all such
cases the plaintiff has alleged facts in excuse of his laches in not
proceeding by motion under the statute. In the case at bar, upon
the facts set out, the plaintiffs had ample reason for their nonappear-
ance before the district court when they were cited to appear at
the final hearing of the defendant’s account in July, 1895, and that
reason would have excused their default and their nonappearance
at such hearing. Their neglect was clearly excusable, and hence
the case was one strictly within the statute, and in which the court
could have afforded equitable remedies by motion.

Our conclusion is that the order overruling the demurrer must be
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reversed, and the case remanded for further proceedings. All the
judges concurring. )

(88 N. W. Rep. 721.)

Joux DrINKALL ©s. Movius STATE BANK.

Cashier’s Check Not Open to Countermand. .

A cashier’s check, being merely a bill of exchange drawn by a
bank upon itself, and accepted in advance by the act of its issuance,
is not subject to countermand, like an ordinary check, and the rela-
tions of the parties to such an instrument are analogous to those
of the parties to a negotiable promissory note payable on demand.

Indorsement—Illegal Consideration.

Both under elementary principles of the law of contracts and Ly
the provisions of § 59 of chapter 100 of the Civil Code (Rev. Codes
1899), the title of an endorser of a negotiable note is defective when
the consideration for the indorsement is unlawful, or where the in-
dorsement is procured by unlawful means.

Payment in Good Faith a Discharge.

Payment of a negotiable instrument, to effect a discharge, must
be made to the rightful holder or his authorized agent; but the
mere possession of such an instrument indorsed by the payee in
blank i1s prima facie evidence of the holder’s right to demand and
receive payment, and payment to such holder will discharge the
instrument, whep made in good faith, and in ignorance of facts which
impair the holder’s title.

Gambling--Illegal Consideration.

Under the statutes of this state gambling is expressly prohibited.
It is accordingly held,that the indorsement and delivery of a cashier’s
check by the payee to a gambler in payment for chips to be used
in a gambling game does not make such gambler a holder in due
course, and his title so acquired is defective.

Recovery by Indorsee.

The rule that courts of law and equity will leave the parties to
prohibited transactions where their unlawful acts have placed them,
so far as the same are executed, does not authorize an indorsee, who
has procured the indorsement of a negotiable instrument in a
gambling transaction, to rely upon the indorsement so procured,
cither against the indorser or the maker of the instrument. Neither
will prevent the payce of the instrument which has been so indorsed
from enforcing payment against the maker, for the obvious reason
that the contract which the latter enforces is not tainted with the
unlawful transaction.

Verdict Sustained by the Evidence. '

The plaintiff in this action secks to recover on a cashier’s check
issued to him by the defendant, which check he indorsed and deliv-
ered to a gambler in payment for chips to be used in playing a rou-
lette wheel. The check was thereaiter paid to the gambler by the
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defendant. We find there is substantial evidence in the record to
sustain the finding of the jury that the defendant had notice of the
defect in the gambler's title prior to making such payment, and
therefore hold that it was not error for the trial court to overrule
defendant’s motion for a new trial, based upon the insufficiency of
the evidence as to notice. Wallin, C. J., concurring.

Appeal from District Court, Richland County; Lauder, J.
Action by John Drinkall against the Movious State Bank. Judg-
ment for plaintiff, and defendant appeals. Affirmed.

Purcell & Bradley, for appellant.

Appellant -indorsed his cashier’s check and delivered it in return
for poker chips used in a gambling game and when he was intoxi-
cated. He was at the bank when it was presented for payment and
advised the cashier not to pay the same. He did not deny his indorse-
ment and gave no reason to the cashier why it should not be paid.
There is nothing to indicate that the bank or its officers tried to avoid
notice or prevented the plaintiff from making a full disclosure of his
reasons for not wanting the check paid. Watson v. Walker, 23 N.
H. 471; Hatch v. White, 22 Pick. 518; Lamphere v. Cowan, 42 Vt.
175. The burden was on appellant to show that Maxwell, the in-
dorsee, was not a bona fide holder. Pennsylvania Bank v. Frankish,
91 Pa. St. 339. The cashier’s check in controversy is a bill of ex-
change drawn by the drawer upon itself and is equivalent to an
acceptance. Ch. 100, Civ. Code 1899, § 185; 1 Daniel’'s Neg. Inst.
444; 1 Parson’s N. & B. 288; 2 Randolph's Com. Pr. 588; Hasey v.
Beet Sugar Co., 1 Douglas, 193; Cunningham v. Wardwell, 12 Me.
466. A bank issuing a cashier’s check has accepted it in advance
and is liable to pay it to the payee or to any person to whom the
payee has transferred it by indorsement. An acceptance, when once
complete, is irrevocable. Byles on Bills, 198; Chitty on Bills, 347;
I Daniel’s Neg. Inst. 452; Anderson v. Bank, 1 McCreary, 352. This
check stood on the same basis as a certified check. Morse on Bank-
ing, § 399. Appellant, as the loser in a gambling transaction, when
he indorsed the check to the winner in payment of his gambling
debt, fully executed the gambling contract. The bank had no
concern with appellant’s remedy against the gambler. As be-
tween themselves the law left the parties to the gambling’
transaction where it found them, and respondent cannot be injured
in consequence of the transfer of the check upon the illegal consid-
eration. Reed v. Bond, 55 N. W. Rep. 619; Kerr v. Birnie, 25 Ark.
225; Ager v. Duncan, 50 Cal. 325; Howell v. Fountain, 46 Am. Dec.
415; Morris v. Philpot, 11 Ind. 447; Nudd v. Burnett, 14 Ind. 25;
Dumont v. Durfec, 27 Ind. 283; Clark v. Ry. Co., 5 Neb. 314; Hill
v. Freeman, 49 Am. Rep. 48; Leveroos v. Reis, 52 Minn. 259. 53
N. W. Rep. 1155. The object of the rule as to executed contracts
is stated in Morris v. Heinrath 101 Mass. 366, to be that either party
to an illegal contract, where they are in pari delicto and the contract
is executed, is not to give validity to the transaction, but to deprive
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the parties of the right to enforce the same or of relief therefrom.
Kahn v. Walton, 20 N. E. Rep. 203; Cowells v. Ragucet, 14 Ohio, 38;
Thorne v. Cronize, 16 Ohio 54. There is no evidence that plaintiff's
intoxication deprived him of the use of his reason, or that the in-
dorsement was made through fraud, procurement, or undue advan-
tage by the other party. Pom. Eq. Jur. 949.

Freerks & Freerks, for respondents.

The bare indorsement of the cashier’s check did not operate as an
assignment of the funds against which it was drawn, 2 Daniel's Neg.
Inst. 1623; § 189 Rev. Codes, 1899. The consideration of a con-
tract must be lawful. § 3873, Rev. Codes. When the contract has
but a single object, and that unlawful, it is void. § 3869, Rev Codes.
The contract under which this check was indorsed 1o plaintiff was
in violation of express law. § 3920, Rev. Codes; Dows v. Glaspet,
4 N. D. 251. Courts will not render their aid to parties conspiring
to impede the law, therefore an illegal consideration will not sup-
port a contract. Congress, etc., Co. v. Knowlton, 103 U. S. 350;
Widoe v. Webb, 20 Oh. St. 431; Sternberg v. Bowman, 103 Mass.
325; Tucker v. West, 29 Ark. 386; Bailey v. Bushing, 28 Conn. 455;
Harwood v. Knapper, 50 Mo. 456; Porter v. Jones, 52 Mo. 399.
The illegal contract of wager being a nullity, the money paid thereon
could be recovered before it had actually been paid into the hands of
the winning party. After it had been paid over, the parties béing
equally in fault, the law would assist neither. Jennings v. Rey-
nolds, 4 Kan. 110; Reynolds v. McKinney, 4 Kan. 94. The con-
tract between the parties to the wager being void, the stakeholder
became the agent or bailee of the depositor and held the money
subject to his order. The authority of the bank to pay the check
in this instance was revoked before payment and its right to pay
the same to the indorsee, a party to the gambling transaction, was
thereby terminated. Cleveland v. Wolfe, 7 Kan. 185; 2 Parsons
on Contracts, 139; Tarleton v. Baker, 18 Vt. 9; Whecler v. Spencer,
15 Conn. 28; McAllister v. Hoffman, 16 Serg. & R. 141; Morgan v.
Groff, 4 Barb. 527. The verdict of the jury will not be disturbed.
All doubts are to be resolved in its favor, and there is substantial evi-
dence to sustain the verdict. Halley v. Folsom, 1 N. D. 325; McRea
v. Bank, 6 N. D. 353; Rosenbaum v. Haves, 8 N. D. 461; Becker v.
Duncan, 8 N. D. 600; Heyrock v. McKenzie, 8 N. D. 60o1; Taylor
v. Jones, 3 N. D. 235; Clark v. Walker, 7 N. D. 414.

Youna, J. The plaintiff in the action, John Drinkall, seeks to
recover from the defendant, the Movius State Bank, a state bank-
ing corporation organized under the banking laws of this state, and
doing business in the village of Lidgerwood, the sum of $200 and
interest, as due and unpaid, on a certain cashier’s check or certi-
ficate of deposit issued by the defendant to the plaintiff on the 18th
day of December, 1899. The defense interposed is pavment to the
holder and owner thereof in due course of business. The case was



DRINKALL 7. STATE BANK. I3

tried to a jury, and a verdict returned for plaintiff for the full
amount claimed. Defendant moved for a new trial. This was.
denied, and judgment was entered on the verdict. The defendant
appealed from the judgment, and assigns for review in this court
the same errors which were relied upon in the trial court in its
motion for a new trial.

The complaint, in substance, alleges that on the 18th day of De-
cember, 1899, the plaintiff deposited with the defendant bank in
Lidgerwood the sum of $200; that the defendant issued therefor and
delivered to plaintiff its certificate of deposit or cashier’s check,
dated on that day, and payable to plaintiff on demand; that on the
3oth day of December thereafter he duly demanded of defendant the
payment of the sum of $200 represented by said certificate of deposit
or cashier’s check; that defendant refused, and still refuses, to pay
the same, and has not paid the same, or any part thereof. The com-
plaint further alleges that after receiving said check, and on the
same day he went to the place of business of Ralph Maxwell and
William Van Dorn, in Lidgerwood, where he became intoxicated,
and while so intoxicated he was induced by said Maxwell and Van
Dorn to gamble and take part in a game of chance played by means of
an instrument known as a “roulette wheel”; that he played at said
game of chance and wagered large sums of money thereon; that for
the purpose of playing the same was induced to indorse and did in-
dorse the check in question, and delivered the same to the said Max-
well for the purpose of paying money lost by plaintiff, and claimed to
have been won by said Maxwell and Van Dorn, in said gambling tran-
saction ; that on the following day, to-wit, December 19, 1899, and
prior to the presentation of said check to defendant for payment,
the plaintiff notitied the defendant of the facts in reference to the
loss of said check and of the possession thereof by Maxwell and
Van Dorn, and instructed said defendant not to pay the same when
presented. The answer admits the deposit of money by plaintiff,
and the issuance of the cashier’s check as alleged in the complaint,
but by a denial places in issue the facts as to the loss and notice of
loss of the check alleged in the complaint and alleges that *‘said
cashier’s check was, on or about the 1gth day of December, 1899,
presented to the defendant in the usual course of business for pay-
ment, by the then holder and owner of said check, properly indorsed
by the signature of the plaintiff upon the back of said check, and
was, by said defendant, in the usual course of business, paid to the
holder of said check.” This appeal presents for review the order
overruling defendant’s motion for a new trial, which involves a con-
sideration of the grounds upon which the motion was based. The er-
rors specified in the statement of case on which the motion was
made are 18 in number. They need not be discussed separately.
So far as they are important to a review of the order denying the
motion for a new trial they are disposed of by our conclusion on the
questions which we shall hereafter discuss.

Before taking up the consideration of the questions presented by
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the assignments of error, a brief statement of facts is necessary.
It is established by undisputed evidence that on the 18th day of De-
cember, 1899, the plaintiff, Drinkall, deposited in the defendant
bank in Lidgerwood the sum of $200, and received therefor the
the cashier's check in suit, which check was signed by the assistant
cashier of the bank, drawn on said bank, and made payable in terms
to the plaintiff. Thereafter, in the evening of the same day, Drinkall
went into a gambling house in Lidgerwood, which was operated by
Ralph Maxwell and William Van Dorn, which is known in the
record as “Maxwell’s Blind Pig,” where he drank sufficient liquor
to render him intoxicated, and while so intoxicated he was invited
. into a rear room in the building by Van Dorn, and there engaged in
the gambling game operated by the gambling device known as a
“roulette wheel.” When he entered their place of business, he had
in his possession $28 in money and the cashier’s check in question.
During the progress of the game he exchanged his ready cash for
chips and when they were exhausted, which was at about 11 o’clock
p. m., at the request of Van Dorn, he signed his name upon the
back of the check in question, and delivered the same to Maxwell in
exchange for more chips and some money to be used in playing said
game. At 2 o’clock in the morning Drinkall was without money,
check or chips. The wheel was stopped, and Drinkall, whose con-
dition was unsteady from frequent libations during the progress of
the game, was, at Maxwell’s request, given another drink, and led up-
stairs, and put to bed. Before doing this, Maxwell had him again
write his name on the check, his former signature not being satisfac-
tory. On the morning of the 19th, Maxwell presented the check at the
bank’s office, duly indorsed by himself, and the same was paid in full
by the defendant. As to the foregoing facts there is no controversy.
They establish the deposit by plaintiff, the issuance to him of the
check in question, the transfer of the check by indorsement to Max-
well and Van Dorn in a gambling transaction, and the payment of the
same to said Maxwell by the defendant.

One of appellant’s contentions is that “the evidence is insufficient
to show that the bank had knowledge or notice of sufficient facts to
put it on inquiry as to the invalidity of plaintiff’s indorsement of the
cashier’s check or of the illegality or insufficiency of the considera-
tion upon which such indorsement was made,” and that. therefore,
it was error to deny the motion for a new trial on this ground
alone. DBefore referring to the evidence as to notice to the defend-
ant, it is important to determine the legal rights and obligations of
the parties to the instrument, and with that end in view we will
consider in order (1) the character of the cashier’s check upon
which the plaintiff bases his cause of action; (2) the legal effect
of the indorsement made in the gambling transaction, and (3)
the duty of the defendant as to payment of the cashier’s check.

A cashier’s check, so-called, differs radically from an ordinary -
check. The latter is merely a bill of exchange drawn by an indi-
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tried to a jury, and a verdict returned for plaintiff for the full
amount claimed. Defendant moved for a new trial. This was
denied, and judgment was entered on the verdict. The defendant
appealed from the judgment, and assigns for review in this court
the same errors which were relied upon in the trial court in its
motion for a new trial.

The complaint, in substance, alleges that on the 18th day of De-
cember, 1899, the plaintiff deposited with the defendant bank in
Lidgerwood the sum of $200; that the defendant issued therefor and
delivered to plaintiff its certificate of deposit or cashier's check,
dated on that day, and payable to plaintiff on demand; that on the
3oth day of December thereafter he duly demanded of defendant the
payment of the sum of $200 represented by said certificate of deposit
or cashier’s check; that defendant refused, and still refuses, to pay
the same, and has not paid the same, or any part thereof. The com-
plaint further alleges that after receiving said check, and on the
same day he went to the place of business of Ralph Maxwell and
William Van Dorn, in Lidgerwood, where he became intoxicated,
and while so intoxicated he was induced by said Maxwell and Van
Dorn to gamble and take part in a game of chance played by means of
an instrument known as a “roulette wheel”; that he played at said
game of chance and wagered large sums of money thereon ; that for
the purpose of playing the same was induced to indorse and did in-
dorse the check in question, and delivered the same to the said Max-
well for the purpose of paying money lost by plaintiff, and claimed to
have been won by said Maxwell and Van Dorn, in said gambling tran-
saction ; that on the following day, to-wit, December 19, 1899, and
prior to the presentation of said check to defendant for payment,
the plaintiff notitied the defendant of the facts in reference to the
loss of said check and of the possession thereof by Maxwell and
Van Dorn, and instructed said defendant not to pay the same when
presented. The answer admits the deposit of money by plaintiff,
and the issuance of the cashier’s check as alleged in the complaint,
but by a denial places in issue the facts as to the loss and notice of
loss of the check alleged in the complaint and alleges that *‘said
cashier’s check was, on or about the 1g9th day of December, 1899,
presented to the defendant in the usual course of business for pay-
ment, by the then holder and owner of said check, properly indorsed
by the signature of the plaintiff upon the back of said check, and
was, by said defendant, in the usual course of business, paid to the
holder of said check.” This appeal presents for review the order
overruling defendant’s motion for a new trial, which involves a con-
sideration of the grounds upon which the motion was based. The er-
rors specified in the statement of case on which the motion was
made are 18 in number. They need not be discussed separately.
So far as they are important to a review of the order denying the
motion for a new trial they are disposed of by our conclusion on the
questions which we shall hereafter discuss.

Before taking up the consideration of the questions presented by
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the assignments of error, a brief statement of facts is necessary.
It is established by undisputed evidence that on the 18th day of De-
cember, 1899, the plaintiff, Drinkall, deposited in the defendant
bank in Lidgerwood the sum of $200, and received therefor the
the cashier’s check in suit, which check was signed by the assistant
cashier of the bank, drawn on said bank, and made payable in terms
to the plaintiff. Thereafter, in the evening of the same day, Drinkall
went into a gambling house in Lidgerwood, which was operated by
Ralph Maxwell and William Van Dorn, which is known in the
record as “Maxwell’s Blind Pig,” where he drank sufficient liquor
to render him intoxicated, and while so intoxicated he was invited
. into a rear room in the building by Van Dorn, and there engaged in
the gambling game operated by the gambling device known as a
“roulette wheel.” When he entered their place of business, he had
in his possession $28 in money and the cashier’s check in question.
During the progress of the game he exchanged his ready cash for
chips and when they were exhausted, which was at about 11 o'clock
p. m., at the request of Van Dorn, he signed his name upon the
back of the check in question, and delivered the same to Maxwell in
exchange for more chips and some money to be used in playing said
game. At 2 o’clock in the morning Drinkall was without money,
check or chips. The wheel was stopped, and Drinkall, whose con-
dition was unsteady from frequent libations during the progress of
the game, was, at Maxwell’s request, given another drink, and led up-
stairs, and put to bed. Before doing this, Maxwell had him again
write his name on the check, his former signature not being satisfac-
tory. On the morning of the 19th, Maxwell presented the check at the
bank’s office, duly indorsed by himself, and the same was paid in full
by the defendant. As to the foregoing facts there is no controversy.
They establish the deposit by plaintiff, the issuance to him of the
check in question, the transfer of the check by indorsement to Max-
well and Van Dorn in a gambling transaction, and the payment of the
same to said Maxwell by the defendant.

One of appellant’s contentions is that “the evidence is insufficient
to show that the bank had knowledge or notice of sufficient facts to
put it on inquiry as to the invalidity of plaintiff’s indorsement of the
cashier’s check or of the illegality or insufficiency of the considera-
tion upon which such indorsement was made,” and that, therefore,
it was error to deny the motion for a new trial on this ground
alone. Before referring to the evidence as to notice to the defend-
ant, it is important to determine the legal rights and obligations of
the parties to the instrument, and with that end in view we will
consider in order (1) the character of the cashier’s check upon
which the plaintiff bases his cause of action; (2) the legal effect
of the indorsement made in the gambling transaction, and (3)
the duty of the defendant as to payment of the cashier’s check.

A cashier’s check, so-called, differs radically from an ordinary -
check. The latter is merely a bill of exchange drawn by an indi-
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vidual on a bank, payable on demand; or, in other words, it is an
order upon a bank purporting to be drawn upon a deposit of funds,
for the payment of a certain sum of money to a person named, or
to order or bearer, on demand. As between himself and the bank,
the drawer of the check has the power of countermanding his order
of payment at any time before the bank has paid it, or commit-
ted itself to pay it. 5 Am. & Eng. Enc. Law (2d Ed.) 1079, and
cases cited. When the check, however, is certified by the bank, the
power of revocation by the drawer ceases, and the bank becomes the
debtor. 1 Morse, Banks, § § 398, 399. A cashier’s check is of
an entirely different nature. It is a bill of exchange, drawn by
the bank upon itself, and is accepted by the act of issuance; and,
of course, the right of countermand, as applied to ordinary checks,
does not exist as to it. 2 Rand. Com. Paper, § 588; 1 Daniel,
Neg. Inst. 444; 1 Pars. Notes & B. 288. The bank, in such case, is
the debtor, and its obligation to pay the cashier’s check is like
that of the maker of any other negotiable instrument payable on
demand. As applied to the case under consideration, the rights
and obligations of the plaintiff and defendant as to the cashier’s
check in question were those of a payee and maker of a negotiable
promissory note payable on demand.

What was the legal effect of plaintiff’s indorsement, being based
upon a gambling transaction? The solution of this question, under
the authorities, is difficult, by reason of the difference in statutes on
the subject, and also because of the conflict in the common law,
both in England and in the United States. At early common law
in England, gambling contracts, when fair and free from cheating,
were assumed by the courts, without discussion, to be valid. Later
the courts were disinclined to entertain actions based on gambling
contracts ; but still later they returned to the original rule that such
contracts were valid and actionable, excepting therefrom, however,
certain classes of wagering coméracts. In the United States, in a
number of the states it is held that the common law of England upon

mbling contracts is unsuited to the conditions and institutions, and
that all gambling contracts are void by their common law. In others
it is held that the English statutes against gambling passed prior to
the American revolution are in force in their jurisdiction as common
law, or as adopted by statute in general terms. Still another class
of states hold that the common law of England on the subject of
gambling contracts is in force, and that gambling contracts not of
the forbidden classes are valid, and enforceable by their common law.
See cases cited in 14 Am. & Eng. Enc. Law (2d Ed.) 586, 590. In
Illinois, under the peculiar statute of that state, it has been held that
an indorsement of commercial paper on a gambling consideration is
void, and, although in the hands of an innocent holder for value,
the legal consequence of such an indorsement is of no more effect
than a forged indorsement (Chapin v. Dake, 57 Ill. 295, 11 Am. Rep.
15; and the property in the instrument remains in the payee unaf-
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fected by such indorsement (Bank v. Spaids, 8 Ill. App. 493). So,
also, under the statutes of Mississippi declaring all gambling con-
tracts utterly void, the maker of a note payable to an individual
named or bearer, when sued by another than the party named as
payee, may successfully defend by showing that the plaintiff won the
note on a wager. Holman v. Ringo, 36 Miss. 690 ; McAuley's Admn'r
v. Mardis, Walk. 307; Adams v. Rowan, 8 Smedes & M. 624
Lucas v. Ward, 12 Smedes & M. 157; Martin v. Terrell, 1d. 571;
Smither v. Keys, 30 Miss. 179. The same is true under the
Towa statute, and a promissory note so given is void even in the
hands of an innocent holder for value. Bank v. Alsop, 64
Iowa, 97, 19 N. W. Rep. 863. See, also, Conklin v. Robets, 36
Conn. 461; Swinney v. Edwards, (Wyo.) 55 Pac. Rep. 306,
80 Am. St. Rep. 916. In this state there is no statute declaring
in express terms that all contracts in furtherance of gambling are
void, as in the above states. But gaming itself is made unlawful by
chapter 37 of the Penal Code (Revised Codes 1899), which chapter,
in its prohibitions, extends to the game at which the plaintiff herein
lost the check in suit. It is entirely clear, and, indeed, it is not con-
. troverted, that the transaction in which the indorsement of the note
by plaintiff to Maxwell was made was one prohibited by express law,
and that the consideration for such indorsement was illegal. Of
what legal effect, then, we may ask, was the indorsement? Did it
have the effect of transferring the check to Maxwell as an innocent
purchaser, and enable him to legally enforce payment from defendant,
notwithstanding the unlawful means by which the possession and
indorsement were obtained? Defendant’s counsel contend that it
did have such effect, and that, had the defendant refused to pay
him, it could, under the law, have been compelled to do so, even
though it had notice of the entire gambling transaction. This con-
tention we cannot sustain. It is not, however, without specious reason
and respectable authority to suppdrt it. The well-settled rule of
law and equity is invoked by the defendant, “In pari delicto potior
est conditio possidentis,” under which neither party to anillegal
contract may be aided by the courts, either to set it aside or enforce it;
or, as was said in Roll v. Raguet, 4 Ohio, 400, 22 Am. Dec. 759:
“Whenever the agreement is immoral, or against public policy, a’
court of justice leaves the parties as it finds them. If the agree-
ment be executed, the court will not rescind it; if executory, the
court will not aid in its execution.” And in Atwood v. Fisk, 101
Mass. 363, 100 Am. Dec. 124: “It will not recognize a right of ac-
tion founded on the illegal contract in favor of either party against
the other.” This court had occasion to apply the rule to a Sunday
transaction, which was alleged to have been illegal, in Rosenbaum v.
Hayes, 10 N. D. 311, 8 N. W. Rep. 973, and we there held that,
so far as the transaction was executed the law leaves the parties
where their unlawful acts have placed them. In addition to the cases
cited in the opinion in that case, see also, Kahn v. Walton, 46 Ohio
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St. 195, 20 N. E. Rep. 203; Spring Co. v. Knowlton, 103 U. S. 49,
26 L. Ed. 347; St. Louis, V. & T. H. R. Co. v. Terre Haute &
I. R. Co., 145 U. S. 393, 12 Sup. Ct. 593, 36 L. Ed. 748, 15 Am. &
Eng. Ec. Law (2d Ed.) 999. Under the same authorities, and for
the same reasons, so far as it is executory, the contract is not en-
forceable. 2 Pom. Eq. Jur. § 939. It 1s contended that the indorse-
ment and delivery of the check in this case was an executed tran-
saction, and that, accordingly, under the foregoing rule, the plain-
tiff lost all of his rights in the check, and that Maxwell acquired the
same. In support of this position counsel for appellant cite Reed v.
Bond, (Mich) 55 N. W. Rep. 619, and Kahn v. Walton, (Ohio) 20
N. E. Rep. 203. Reed v. Bond is similar to the case at bar, and is
squarely in point and upholds counsel’s view. It rests, however,
upon the declaration that the gaming contract was fully executed.
The unsoundness of this contention lies in the assumption that the
contract of indorsement was valid and complete. “An indorsement
is a written contract, the terms of which, though usually omitted for
the convenience of commerce, are certain, fixed, and definite, and not
the less perfectly understood because not expressed in words.” It,
“like any other written promise or agreement, requires two things
besides the mere writing to constitute a contract, viz., a delivery and
a consideration,” and *‘the delivery and consideration are always open
to impeachment.” (4 Am. & Eng. Enc. Law [2d Ed.] 485, 487, -and
cases cited) ; and the general rule that parol evidence is inadmissible
to contradict, vary, or add to a written contract does not preclude
the admissibility of such evidence to show the illegality of a contract.
In such case the evidence is not admitted to vary or control the con-
tract, but to show that in contemplation of law, in consequence of the
proven illegality, no contract at all ever had any existence; that it
was void ab initio.” And it is further held that **when the defendant
does not set up the defense of illegality, but such illegality appears
from the case as made by either the plaintiff or defendant, it becomes
the duty of the court sua sponte to refuse to entertain the action.”
15 Am. & Eng. Enc. Law, 1015, and notes; Johnson v. Willard, 83
Wis. 420, 53 N. W. Rep. 776. It is clearly the plain policy of the law
not to extend aid to either party to an unlawful transaction, and to
refuse to recognize rights or entertain actions which arise from acts
which are under its condemnation. ’

Does the application of these principles to the facts of this case
make Maxwell an indorsee in due course, and clothe him with all
of the rights of a good-faith purchaser for value? A negative an-
swer to this question must be given. In the first place, the con-
tract of indorsement was defective, and subject to impeachment, by
reason of the admitted illegality of the consideration,—this upon
elementary principles of the law of contracts. The defective indorse-
ment did not, in our opinion, constitute a contract to which the prin-
ciple invoked could apply. It is clear that Maxwell could not suc-

N. D. R.—2
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cessfully maintain an action against the plaintiff upon the indorse-
ment; and it would seem that the courts would not aid him to
enforce payment from defendant for the sufficient reason that his
right of action would arise out of the indorsement made in the un-
lawful gambling transaction. On the other hand, plaintiff is not
seeking the aid of the court in this action to enforce a gambling
contract, or of any right growing out of the indorsement, but is
merely attempting to enforce the defendant’s promise to him con-
tained in the cashier’s check, which is not tainted by any illegality
whatever. His cause of action does not arise in the gambling trans-
saction ; whereas the defense of payment, which is relied upon to de-
feat a recovery by plaintiff, rests entirely upon an affirmance of
the transfer of the check in the gambling transaction, for on no other
ground could Maxwell, after notice, have the right to receive or en-
force payment. As has been already stated, the courts will not recog-
nize and enforce rights arising on illgotten title. Kirkpatrick v.
Clark, 132 11l. 342, 24 N. E. Rep. 71, 8 L. R. A. 511, 22 Am. St. Rep.
531; Miller v. Marckle, 21 I)l. 152; Riedle v. Mulhausen, 20 I1l. App.
68; Cochran v. Strong, 44 Ga. 636; Express Co. v. Duffey, 48 Ga.
358. On principle therefore, we have reached. the conclusion that
the title, rights, and possession of the check by Maxwell, under the
facts as they appear, are directly analogous to those of the finder of a
lost note which has been indorsed by the payee, or of such an instru-
ment in the hands of one who has stolen it. Prima facie, every holder
of a negotiable instrument is deemed a holder in due course, both un-
der the law merchant and under the statute of this state. See § 59
of chapter 100 of the Civil Code (Rev. Codes 1899), which is the
chapter governing negotiable instruments executed after July 1,
1899; 2 Rand. Comm. Paper, § 730; Million v. Ohnsorg, 10 Mo.
App. 432. And “the mere possession of a negotiable instrument
which is payable to the order of the payee, and is indorsed by him in
blank, or of a negotiable instrument payable to bearer, is in itself
sufficient evidence of his right to present it, and to demand payment
thereof. And payment to such person will be valid, unless he is
known to the payor to have acquired possession wrongfully.” 1t
Daniel, Neg. Inst. § 573. and cases cited in notes. If any doubt
could exist as to the correctness of our conclusion that Maxwell’s
title to the check was imperfect, and the contract of indorsement
legally unenforceable either against the indorser or the payor, it is
set at rest by section 55 of the act above referred to, which reads
as follows: “The title of a person who negotiates an instrument is
defective within the meaning of this act when he obtained the instru-
ment, or any signature thereto, by fraud, duress, or force and fear
or unlawful means, or for an illegal consideration, or when he ne-
gotiates it in breach of faith, or under such circumstances as amount
to a fraud.” The above statute was in force when the transaction
in question took place, and is controlling. Under said section Max-
well’s title was defective for two reasons: First, he procured the sig-
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nature of plaintiff by unlawful means; and, second, he obtained
the check for an illegal consideration. Further, the fact is estab-
lished that he was not a holder in due course, and had not the rights
of such a holder, for the reason that he did not take the instrument
in good faith and for value, which is one of the requirements to render
a holder a holder in due course under section 52 of the chapter above
referred to.

The rule as to the payment and discharge of negotiable instru-
ments is that payment of the bill or note must be made to the rightful
holder or his authorized agent. “In general, a payment is valid as
against other parties when made in good faith, and in'ignorance of all
facts which impair the holder’s title. * * * If payment is made
to one who holds under a blank indorsement, his possession will be
presumptive evidence of his title and right to receive the money.
Any one in possession is entitled prima facie to receive payment of a
note payable to bearer, or to ‘A., or bearer.” If it is so payable, even
a payment made in good faith to a thief or finder who is in actual pos-
session will be good. * * * But a payment made through neg-
ligence to one who is neither the rightful holder nor a bona fide
purchaser before maturity, after notice of loss, will not be sufficient.”
3 Rand. Com. Paper, § 1444, and cases cited. And the same author
says in § 1467 that, “if the indorsement is for an illegal consideration,
such as a gambling debt [and that is this case], payment made to the
indorsee after notice of that fact will be of no avail as against the
indorser:” citing Bank v. Spaids, 8 1ll. App. 493, and Wheeler v.
Winn, 38 Vt. 122. Under the above doctrine, which appeals to us
as both just and sound, it is apparent that the defense of payment to
Maxwell, the indorsee—which is the only defense in the case—
turns entirely upon the question as to whether such payment was
made in good faith, and without notice of the defect in Maxwell's
title; for, as before stated, payment by the maker to a party who
claims to be a bona fide holder is not sufficient to protect the maker
against the claim of the real owner, when made after notice. Bain-~
bridge v. City of Louisville, 83 Ky. 285, 4 Am. St. Rep. 153.

The remaining question relates to the sufficiency of the evidence
as to defendant’s notice. The jury found that the defendant had
notice, and the trial court refused to grant a new trial upon the
ground of the alleged insufficiency of the evidence to sustain such
finding. Our inquiry is limited to ascertaining whether there is
any legal evidence in the record fairly tending to sustain this find-
ing. “Under an established rule of practice, this court will not
ordinarily disturb a verdict upon a mere question of fact, where
there is substantial evidence upon which the verdict may rest.”
Heyrock v. McKenzie, 8 N. D. 601, 80 N. W. Rep. 762; Taylor v.
Jones, 3 N. D. 235, 55 N. W. Rep. 593; Black v. Walker, 7. N. D.
414, 75 N. W. Rep. 787 also, Flath v. Casseliman, 10 N. D. 419,
87 N. W. Rep. 988. We find the evidence contained in the
record sufficient to support the finding of the jury on this
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point. It discloses that plaintiff went to defendant’s place of busi-
ness in the morning of the 1gth,—the next day after he had made
the deposit,—and before the bank opened for the day. Maxwell
and Mr. Movious, the president of the bank, were then on the
inside of the building. After entering, the plaintiff called Max-
well aside, and tried to induce him to return the check, or all or
a part of the money, telling him that he had made him sign the
check, and had practically stolen it. Maxwell refused. The pay-
ing teller's window was opened just at that time, and Maxwell step-
. ped up, and presented the check to Nellie Sanders, the paying
teller, for payment. The plaintiff said to her: “Madam, I cancel
that check. I don’t want you to pay it.” Plaintiff testifies: *“When
I demanded the cancellation of the check, she took the check, and
asied if that was my name, and I said, ‘Yes,’ and she said * * *
I would have to go and see Mr. Movious. * * * T went and
called him, and he came out, and she had paid the money to Max-
well, and he was going out the door. I asked him [Movious] why
that money was paid, and he said, ‘Because your name was on the
back; and I said, ‘I shall have to try and get that money back.’
*Well,” he said, ‘you go ahead, and find a way to get it back.’”
Nellie Sanders, in narrating the circumstances under which the pay-
ment was made, says: “Mr. Maxwell came in a little before nine
in the moming. The outside door was open. We had not yet op-
ened the curtain. E. A. Movious, the president of the bank, came
in, and told Miss Movious (the assistant cashier) that she had
better open up; that it was not quite nine, but she had better
open up, as he thought Ralph Maxwell wanted something. *
* * As soon as the curtain was up, Maxwell pushed the check
through the cashier’s window. It was already indorsed by himself
and John Drinkall. * * * T turned, and took up the signature
book, to see that it was properly indorsed, and as I did so Maxwell
said: ‘It is all right. I have indorsed it. I am good for it
Drinkall stood right by Maxwell, and said, before it was paid, ‘I
demand it canceled” Maxwell replied, ‘That is all right.” After
seeing that the signature was correct, I proceeded to count out the
monev. While I was doing this, Drinkall several times said, ‘I de-
mand it canceled.” To each such statement Maxwell replied, ‘That
is all right or some such answer. I supposed he was talking to
Maxwell, and because he was under the influence of liquor I paid
less attention to him. Maxwell said to him, *You can go and see
Emil’ (meaning Movious). He was in the private office. He went
in there, and when he returned I had paid the check to Maxwell.”
E. A. Movious testifies in part: “After the bank had opened, Drink
all and Maxwell were standing together in the office. I don’t
know what they were talking about. As soon as Drink
all came in, he said to me, ‘I want that canceled;’ and I said ‘What
do you want canceled?’ and he said, ‘I want that check or money.’
* % * ] stepped out to him, and Maxwell was standing in front
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of the bank window, and had the money counted. * * * I said,
‘Is that your signature on the back?’ and he said ‘Yes.” ‘Well,’ I said,
‘T don’t know how I can help you. Itis paid; and I passed it back.”
There is other testimony in the record going more into the details
of payment, but that above quoted is sufficient for the purpose of this
decision. We have reached the conclusion that the facts as detailed
were sufficient to warrant the jury in finding that defendant had
notice of the defect in Maxwell’s title, and to make its act in paying
the check to him an act of bad faith. Section 5118, Rev. Codes,
provides that “every person who has actual notice of circumstances
sufficient to put a prudent man upon inquiry as to a particular fact
and who omits to make such inquiry with reasonable diligence is
deemed to have constructive notice of the fact itself.” The plaintiff
had deposited this money only the day before. Movious admits
that he knew Maxwell conducted a gambling establishment. It ap-
pears that he ordered the bank opened before the regular time to
accommodate Maxwell, and, further, that the check was paid to
Maxwell in open defiance of the plaintiff’s personal and repeated pro-
tests against its payment to him. These facts and circumstances
might well be held by the jury to be sufficient to put a prudent
man upon inquiry as to how Maxwell had obtained the check, and
that an inquiry made with reasonable diligence would have dis-
closed the entire transaction is entirely apparent. A simple inquiry
by the bank’s officers for his reasons for demanding that Maxwell
should not be paid would have made known the specific defect in
the latter’s title. ,

But we are also of opinion that the evidence is sufficient to sustain
a finding by the jury that defendant had not only constructive no-
tice, but actual notice, that plaintiff, and not Maxwell, was the
owner of the note, and entitled to payment. It is true, the language
he used, “I cancel that check; 1 don’t want you to pay it,” would be
more appropriate to a countermand by the maker of a check, in
which case the language would be strictly within the legal right -
of the party countermanding payment., But in considering the
question of notice we are not controlled by the technical language
used. The question here is whether Drinkall brought home to the
bank knowledge of Maxwell’s defective title before it parted with
its money. We are constrained to hold the evidence sufficient for
that purpose. The language of his demand, when taken in con-
nection with the other circumstances, would fairly mean that plain-
tiff claimed that he, and 'not Maxwell, was the owner of the check.
Prima facie, Maxwell was entitled to receive payment; but when
his title was challenged by the plaintiff, as it was, the defendant
paid it at the peril of having to pay the rightful owner.

Finding no error in the record, the judgment is affirmed. All
concur.

WaALLIN, C. J. T concur in the result. Upon the question of
notice to the bank, I am of opinion that there was competent evi-
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dence tending to show notice, and that the question of notice was
properly submitted to the jury.
(88 N. W. Rep. 724.)

STATE ex rel. GEORGE C. WILES vs, CHRIST ALBRIGHT.

Mandamus—Compliance—Appeal.

On a motion to dismiss the appeal in this case, it appeared that
a peremptory writ of mandamus was issued and served on the de-
fendant. It called upon him to issue a county warrant for $635.81.
The relator demanded the warrant, and threatened to proceed against
the defendant for disobeying an order of court, and to have him
arrested for contempt in case of refusal to comply with the man-
date. The defendant thereupon issued a warrant for $395. Held,
that the mandate was not fully complied with, and that compllance
with an order of that kind would not defeat an appeal, as the rights
of the parties were not finally determined by such issuance of the
warrant, as restitution could be compelled.

Pleading.

A county superintendent of schools initiated mandamus pro-
ceedings against a county auditor to compel a county warrant for his
salary to be issued. The defendant answered that the relator had
misrepresented the number of schools over which he had super-
vision in the county, and by reason of such misrepresentations had
procured more salary than he was lawfully entitled to. No issue is
raised by the pleadings as to the amount due, unless the sums thus
claimed to have been overpaid are taken into consideration. Held,
that the answer alleged facts which, taken as true, would not war-
rant the issuance of a peremptory writ.

Official Discretion Not Controlled by Mandamus.
Held, further, that the county auditor in such a case is vested with
discretion, and mandamus will not lie to control such discretion.
Ministerial Function.
Held, also, that issuing a warrant for salary due and payable is
a ministerial act, that will be compelled by mandamus, but, 1n cases
where the facts create a well-founded doubt as to the validity of the
demand for salary, the auditor has the legal right to refuse to issue
the warrant, and that a writ of mandamus should not issue to compel

him to do so, but the claimant will be required to resort to some
other remedy.

Appeal from District Court, McIntosh County, Lauder, J. :
Application by the state, on the relation of George C. Wiles, for

writ of mandamus.against Christ Albright, county auditor. Judg-
ment for relator, and defendant appeals. Reversed.

A. W. Clyde and Morrill & Engerud, for appellant.
Herreid & Williamson, for respondent.

MorcaN, J. This is an appeal from an order and judgment
granting a peremptory writ of mandamus commanding the defend-
ant to issue a warrant to the relator for the sum of $635.81, claimed
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by the relator as due to him as his salary as county superintend-
ent of schools of McIntosh county. The facts as recited in the
affidavit on which the alternative writ of mandamus was issued,
are the following, viz.: That the relator had been the duly elected
and acting superintendent of schools of McIntosh county from the
year 1897 until January, 1901 ; that the defendant was in January,
1901, and for two years prior thereto had been, the duly elected
and acting auditor of said county ; that during the school years end-
ing June 30, 1899 and 1900, respectively, the actual number of
schools held in said county, and over which relator had supervision,
was 78 in 1899 and 83 in 1900; that the relator, as superintend-
ent of schools, filed with the county auditor and county commis-
sioners of said county the receipt of the superintendent of public in-
struction, showing that all reports required to be filed in said
superintendent of public instruction’s office had been duly rendered
to said superintendent of public instruction and filed in the office of
the relator, and that relator had filed, as such county superintend-
ent, his certificate and report showing the actual number of schools
over which he (the relator) had actual supervision during the
school years commencing June 30, 1899, and June 30, 1900; that
said defendant refused, after demand, to issue to the relator a war-
rant for the salary due him as such superintendent of schools for
the months of June, July, August, September, October, November,
and December of the year 1900, amounting in the aggregate to the
sum of $688.33. Upon such affidavit an alternative writ of man-
damus was issued, embodying the same allegations contained
in the affidavit, and served on the defendant. The alternaltive
writ ordered the defendant to show cause and make due return
to said writ at Wahpeton on January 30, 1go1. At such time and
place the defendant made answer to said writ, and in said an-
swer the following allegations were made in detail: A denial that
the number of schools in said county over which relator had
supervision in 1899 was 78, as claimed by him, and not more or
greater than 69, and for 1900 not 83. as claimed by relator, and was
not more than 69. A denial that relator filed any report with de-
fendant showing the actual number of schools over which he had
supervision, and a denial that defendant refused to issue a warrant
to relator for his salary for the months named in the alternative writ,
and a denial that there is any salary due him for said months. The
answer further alleged that during the school year ending June
30, 1898, the relator’s salary was paid, after having been allowed
by the county commissioners upon bills presented by relator to that
board, and duly verified by the oath of relator, to the effect that
they were just and true; that thereafter, and up to the month of
May, 1900, the relator demanded and received his salary from the
defendant for the amount that relator claimed that he was entitled
to. The answer contains a further allegation in the following
words: “That in June, 1900, having reason to believe that the war-
rants by him issued to said relator, each in the sums last above



24 NORTH DAKOTA REPORTS.

mentioned, were considerably in excess of the amount actually ac-
cruing to him, made a report to the board of county commissioners
of said county to that effect, and referred the matter to said board
for determination at his semi-annual settlement therewith, during
its July session for 19oo. That said board, accordingly, in session,
after a full hearing in the premises, at which said relator appeared
in person and presented the grounds of his said claim to payment
at said rate, gave its decision upon the evidence before it, finding
that said relator had been overpaid as county superintendent since
July 1, 1897, for the first year $160; for the second year, $160;
and for the last preceding year up to April 30, 1900, $75; * * *
and ordered that no more warrants be issued by this defendant,
as county auditor, to said George C. Wiles, as compensation or
salary as county superintendent, until there shall have been accrued
to him by virtue of said office a sufficient sum to satisfy the amount
of such overpayment. * * * That, deeming himself bound
to obey the order of the board as aforesaid, defendant has since re-
fused to issue warrants to the amount aforesaid for salary accru-
ing to said relator from and after May 31, 1900, which being rated
and determined as hereinafter stated, covered the salary so accru-
ing to him for the months of June, July, August, September and
part of October, 1900.” Other facts are stated in the answer, which
need not be recited, as these are, in our judgment, sufficient for a
correct determination of the rights of the parties to the litigation.
Upon the hearing the relator filed a paper called a “waiver,” in
which he disclaimed all rights to the sum of $52.52; being the dif-
ference between the amount claimed by him in his affidavit and the
amount that would have been due relator, without off-setting the
sum of $395 overpayments of salary made to the gelator during the
time between 1897 and May, 19oo. The district court decided, as a
matter of law, that a peremptory writ should issue upon the allega-
tions of the pleadings without proof. From the order and judgment
awarding the peremptory writ the defendant has appealed to this
court, and has duly assigned errors based upon the action of the trial
court in granting the writ, both upon questions of law and of fact.

The respondent moves to dismiss the appeal upon the ground,
as alleged, that the mandate of the peremptory writ has been fully
complied with, and that in consequence thereof there is no practical
issue to be determined on the appeal. The facts on which this mo-
tion is based are: That a warrant for $395 was issued by the de-
fendant and delivered to the relator imediately after the peremptory
writ had been served on the defendant, and a demand for the war-
rant had been made on him by the relator. The service of the writ
and the demand were made about 4 o’clock in the afternoon of Feb-
ruary 20, 19oI. The defendant objected to issuing the warrant
then for the reason that he desired to consult with the state’s attor-
ney, who had then departed for his home, some six miles distant.
The relator insisted on having the warrant then and there delivered
to him, and threatened that, unless delivered, he would proceed
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against him for refusing to obey the order of the court, by having
him arrested for contempt of court, and that, if he left that room
without the warrant, it would be too late for him to save himself
from the penalties following a refusal to obey the order of the
court, thereafter. That fearing such arrest and imprisonment, and
being ignorant of his rights under the circumstances, he issued the
warrant for $395. Such are the circumstances under which the
warrant was delivered to the relator, substantially as narrated in
defendant’s affidavit in opposition to the motion to dismiss the ap-
peal. The relator contends that this was a volunfary compliance
with the writ. The defendant contends that it was a compliance
under duress, and, as such, not voluntary. We are not called upon
‘to determine the effect of the threats made by the plaintiff upon
the defendant, as it is clear to us that the motion should be denied
upon another ground.

The writ commanded that the auditor issue a warrant for $635.81,
without specifying any items comprising such sum. This sum was
described as ‘“‘salary.” The auditor issued a warrant for $395 only.
This left the writ uncomplied with to the extent of $240.81. The
mandate is still unsatisfied, and to that extent, at least, remains as a
command to be obeyed by the defendant if the judgment is affirmed.
The disposition of this sum still remains to be made, and the fact that
no issue was made concerning payment of this 'sum is immaterial,
as the issues may be changed when reached for final adjudication,
in view of the issuance of the warrant for $395. The nature of this
order, however, is such that a compliance with it would not nec-
essarily be considered as an abandonment of the right of appeal.
Payment of an enforceable judgment is not of itself deemed.in all
cases such a compliance with the judgment as to deprive a de-
fendant of his appeal. Unconditional payment of a judgment by
the person against whom it is rendered, and an unconditional ac-
ceptance of such payment by the person in whose favor it is ren-
dered, are radically different, as affecting the right to appeal. Ac-
cepting the benefits of a judgment, and an appeal therefrom
thereafter, are acts inconsistent with each other. The un-
conditional payment and compliance with a judgment are not
always matters of choice, and are therefore not always deemed
voluntary, as a matter of law. Payment or compliance may
be exacted by execution or commitment, and are therefore deemed
involuntary. Payment or compliance as a matter of compromise,
or under some special arrangement by which an appeal is agreed
to be waived would be voluntary. But when made without con-
ditions, and to avoid the enforcement of the judgment by due process
of law, an appeal is not thereby barred. Because a person does
not wish to risk the sacrifice of his property by forced sale, or does
not wish to risk suffering the penalty of even temporary refusal
to comply with the judgment, in cases where the giving of a super-
sedeas bond is inconvenient or impossible, or an immediate appeal
cannot be taken, does not indicate a voluntary compliance with the
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judgment; and a denial of an appeal in such cases would often re-
sult in injustice and oppression. “It is said that, after making the
deed which the court ordered, the appellant is bound by it, and -
cannot now prosecute this appeal. The principle is unsound. The

deed recites on its face that it is made under the order of the court.”

O’Hara v. McConnell, 93 U. S. 150, 23 L. Ed. 840. “In no instance

within our knowledge has an appeal or a writ of error been dismissed

on the assumption that a release of errors was implied from the

facts that money or property had changed hands by force of the

judgment or decree. If this judgment is reversed, it is the duty

of the court to restore the parties to their rights. Erwin v. Lowry,

7 How. 184, 12 L. Ed. 660. Sce, also, Martin v. Johnson, 128 N. Y.

603, 27 N. E. Rep. 1017; Grim v. Semple, 39 lowa, 570.

The cases holding that a compliance with the mandates of the
peremptory writ justifies a dismissal of an attempted appeal pro-
ceed upon the theory that the acts ordered to be performed, and
actually performed pursuant to the writ, are such that a reversal of
the judgment granting the writ would have no effect upon the act
performed. If a reversal of the judgment in this case would not and
could not have any effect upon the rights of the parties, so far as
the issue of the $395 warrant is concerned, then the principle laid
down in the following cases would be applicable: In re Kaeppler,
7 N. D. 307, 75 N. W. Rep. 253; Leet v. Board (Cal.) 47 Pac. Rep.
595; Foster v. Smith, 1d. 591; San Diego School Dist. of San Diego
Co. v. Board of Sup’rs of San Diego Co., 97 Cal. 438, 32 Pac. Rep.
517; In re Manning, 139 N. Y. 446. 34 N. E. Rep. 931; People v.
Common Council of City of Troy, 82 N. Y. 575. But we do not
understand that the action of the county auditor in delivering the
warrant to the relator gave him such rights to the warrant, or to
the money received thereunder, as to render him not liable to ac-
count therefor, in a proper action, in case it is judicially determined
that he was not lawfully entitled thereto. In such event he may be
compelled to restore the property received, or to account therefor.
Hiler v. Hiler, 35 Ohio St. 645; Chapman v. Sutton, 68 Wis. 657,
32 N. W. Rep. 683; Richeson v. Ryan, 56 Am. Dec. 493. Under the
evidence the issuing of the warrant to the respondent did not nec-
essarily finally determine the rights of the parties in relation thereto.
It follows that a practical issue remains unsettled as the record
now stands, and the motion to dismiss the appeal is therefore denied.

The remaining question is, did the facts as stated in the answer,
taken to be true, justify the county auditor in refusing to issue a
warrant to the relator for the amount lastly claimed by him as due
him for salary? In other words, are the provisions of the statute
conferring upon the auditor the power to issue warrants for salaries
to county officers mandatory upon him, or is he vested thereunder
with any discretion in relation to that matter Section 652, Rev.
Codes 1899, relating to salary of county superintendents, provides,
*And the same shall be paid out of the county general fund monthly
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upon the warrant of the county auditor.” Section 1919 provides,
“Warrants for salary of county officers may be drawn by the county
auditor from time to time as such salaries become due and payable.”
It is claimed by the defendant in his answer that the relator had,
during his said term of office, drawn more money from the county -
treasury, by reason of having wrongfully collected salary based
on a claim that there were more schools in the county_than there
were in fact; in other words, that the relator had made false reports
and claims, and drawn salary based on such false claims or demands;
that the auditor discovered the fact of such overclaims and over-
payments, and reported the fact to the county commissioners; that
they investigated the facts, and-found them to be as reported by
the auditor, and ordered him to issue no more warrants until the
accrued salary should equal the amount of such overpay<nents,
$395; and that he refused to issue warrants between May and Oc-
tober, 1900, for the reason that he was so ordered. The basis of his
refusal in reality is, as claimed by him, that no salary was due the
relator ; that he had been fully paid before said time; and that he
was ordered not to deliver to relator any more warrants. The suffic-
iency of this answer is the sole question to be determined by us:
In ordinary cases of salaries fixed by law, and not paid, and actually
due, it is not denied that the absolute duty to issue warrants therefor
devolves upon the auditor, under the statute, and that he is not bound
to submit to the directions of the county commissioners, or any one
else to withhold the issuing of such wararnts. In such cases he has
no discretion. The law will compel him, by mandamus, to issue
warrants for such salaries. In those cases his acts are ministerial,
merely, no doubts existing and no facts apeparing as to the validity
or payment of the salary, the law favors prompt payment of the
salary to officials, that they may fulfill their personal obligations
by payment. In this case there is no contention that the salary is not
due and payable, unless the fact as claimed, that there has been an
overpayment of $395, is to be considered. The commissioners found
that the relator had overdrawn his salary to that extent. The ques-
tion of the county superintendent’s salary, so far as auditing the
same is concerned, pertained to the duties of the auditor, and not to
the duties of the county commissioners. However, the county com-
missioners are intrusted with the management of the fiscal affairs
of the county. They investigated the matter of the sum due the
couny superintendent for salary, and what sum was overpaid. So
far as concerns this investigation of moneys paid to, or overpaid to,
the superintendent, or any county officer, the general powers confer-
red upon the board by the statute would seem to be broad enough
to authorize such investigation, and make it a duty incumbent upon
them to do so. The board has power to institute and prosecute ac-
tions on behalf of the county, and to make all orders respecting the
property of the county; to audit the accounts of all officers
having the care or disbursement of the county’s money. Sections
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1905, 1906, Rev. Codes 1899. The board having made such in-
vestigation, the result was communicated to the auditor. Whether
the board had ample statutory authority to conduct such investiga-
tion or not is not material in this case. It resulted in bringing to
the auditor's attention the fact that it was claimed that the county
superintendent had overdrawn his salary, and was indebted to the
county by reason of such overpayment. Had the same information
been brought to the audttor from any other source, the conclusion
would-be the same. In fact, he was advised in some way of such
overpayment before the matter was brought to the board’s attention.
In view of such knowledge, confirmed by an order from the com-
missioners not to pay the relator’s salary until the overpayment had
been wiped out by accrued salary, was it the duty of the auditor
to issue his warrant, under these circumstances? We think not.
He is the agent of the county, intrusted with the duty of careful
performance of all acts devolving upon him. To deliver a warrant
to the relator when it appeared that there was reasonable ground
to believe that none was due him, and that he had been paid for the
services for which he asked the warrant, would have been acting
contrary to the interests of the county. Was the relator entitled
to a writ of mandamus against the auditor, under the facts alleged
in the answer? The writ will issue to compel payment of salaries
of public officers, when fixed by law, and when due and payable.
Such is the general rule. Swmith v. Dunn, 64 Cal. 164, 28 Pac. Rep.
232; State v. Hickman, 9 Mont. 370, 23 Pac. Rep. 740, 8 L. R. A.
403; State v. Hastings, 15 Wis. 83. If the allegations of the answer
be true, there was not anything due to the relator for salary. He had
been paid, not that identical salary, but what was its equivalent.
The writ of mandamus will not be issued, except in cases where
the right to it is clearly shown. In cases of doubt, based on reason-
able grounds arising from existing facts, it will not issue. It is not
issued as a matter of strict legal right in all cases. If the auditor
was vested with any discretion under the circumstances, in regard
to issuing the warrant, mandamus was not the proper remedy. If
the duty was purely a ministerial one, the writ should issue. In
view of the facts brought to his notice, we think it was his duty to
refuse the warrant to the same extent as though it was his individ-
ual affair. As auditor, he is the representative of the county, and
is trustee of its interests. No different rule should apply in cases
of issuing warrants by auditors and paying them by treasurers.
Rspecting the duty of treasurers the supreme court of Illinois has
said: “Hence, as a general rule, mandamus will lie to compel a
county treasurer or other disbursing officer to pay an order legally
drawn upon funds in his hands subject to the payment of such order.
* * * But where, in such case, by reason of a complication of
extraneous circumstances not specifically provided for by statute,
a well-founded doubt arises either as to the right of the applicant
to receive the fund, or the duty of the officer to pay it out, mandamus
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is not the proper remedy. The right in such case being doubtful,
the claimant must resort to some other appropriate remedy to de-
termine it.” People v. Johnson, 100 Ill. 537, 39 Am. Rep. 63. The
supreme court of Nebraska said in State v. Cook, 43 Neb. 318, 61 N.
W. Rep. 693: “He [treasurer] acts only under the authority given
by the council acting in accordance with law, when he makes pay-
ment. Without such authority a payment by him would be wrong-
ful, and subject him to personal liability. We cannot, in an ap-
plication for a mandamus against him, undertake to try the disputed
claims of the relator and the bondholders. The bondholders are
not parties to the suit, and the city is not a party. The relator has
not shown a clear legal right.” In Ewans v. Bradley, 4 S. D. 83,
55 N. W. Rep. 721, it was said: “It is the duty of the county
treasurer, under ordinary circumstances, to pay warrants drawn ac-
cording to law by the board of county commissioners, when he has
funds in his hands for that purpose. If however, he has reasonable
grounds to question the legality of the warrant, or the power of the
county commissioners to draw the same, he is justified in refusing
to pay such warrant until the validity of the same is established by
the judgment of a court of competent jurisdiction. ” If the matter
of issuing warrants for salaries were under the direction of the
county commissioners in this case, it would have been their duty
to refuse its issuance; and the auditor, as the agent of the county,
had the right to interpose the same defense. Under the facts as al-
leged, and to be taken as true until overthrown by proof, the auditor
was under no legal duty to issue the warrant; and, in the absense
of such legal duty, mandamus could not confer the legal authority
upon him to do so. The law confers the duty to do the act. The
duty pre-exists, and the writ compels its performance. Under the
facts as pleaded, the auditor had a discretion to exercise as to his offic-
ial actions, and mandamus will not lie to cause him to act when he
is vested with such discretion. Oliver v. Wilson, 8 N. D. 590, 8o
N. W. Rep. 757, 73 Am. St. Rep, 784, and cases there cited; Terri-
tory v. Woodbury, 1 N. D. 85, 44 N. W. Rep. 1077.

The answer, as set forth herein, alleges facts which, if true, show
that the relator had drawn monev from the county to which he was
not then entitled, that he has receivd compensation as superintend-
ent of schools upon a basis of more schools than were actually kept
m that county at that time, and that in consequence of such fact he
was overpaid his salary, caused by the relator’'s misrepresentations
of the facts. It is claimed by the relator that such facts, even if true,
afford no ground for the defendant’s refusal to issue his warrant
for the amount of the salary accrued: that such overpayment, even
if made, is a matter to be adjudicated in a proceeding or action be-
tween the relator and the county; that the auditor should have is-
sued the warrant, and if it was an overpayvment, and known to be
such by the auditor, he should nevertheless not interpose any ob-
jection, as the matter involved moneys due to the county, over which
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the auditor had no official duty to perform. We cannot acquiesce
in this reasoning. The effect of it is to make the auditor in such
cases a mere machine, without power or authority to protect the
county’s interests from any demands, although known by him not to
be valid. In a suit between the relator and the auditor, as individuals,
involving similar overpayments, the right of the auditor to recover
such overpayments would not be questioned. Having been made under
reliance on false representations, no question of voluntary payment
could be successfully raised. In a similar suit between the relator
and the county, such overpayments, so induced, could be recovered
back or off-set against accrued demands of the relator. There exist-
ing no power to overpay the salary, the fact that it was done had no
binding force, and it could be recovered back. Adams Co. v. Hun-
ter, (Iowa) 43 N. W. Rep. 208, 6 L. R. A. 615; Sheibley v. Dixon
Co (Neb.) 85 N. W. Rep. 398; U. S. v. Burchard 125 U. S. 176,
8 Sup Ct. Rep. 832, 31 L. Ed. 662; Lumber Co. v. Mclntyre (Wis.)
75 N. W. Rep. 964, 970, 69 Am. St. Rep. 915. In Bogan v. Holder,
(Miss.) 24 South. Rep. 695, it is said, in a case very much in point
with the case at bar: “Was the auditor authorized to withhold in
his next settlement with the assessor the amount erroneously over-
paid in the settlemént for the preceding year? Or, to state it more
accurately, should the petitioner be allowed in this mandamus pro-
ceeding to recover from the state the amount withheld by the auditor
on account of the former overpayment, when he has already received
from the state the full amount to which the law entitles him? May
he compel the state to pay him for the year 1897 the full sum of $300,
when he is the debtor to the state for the sum demanded, by reason
of the overpayment for the year 18967 * * * It is said, ‘Let
the state bring suit against the assessor, if he has its money.” True
the state might do that; but why grant a mandamus to cotapel the
state to pay, when it clearly appears that the assessor is indebted
to the state in exactly the sum sought to be recovered in the man-
damus proceeding? The writ of mandamus is not strictly one of
right. Our Code has assimilated the action of mandamus to other
ordinary actions but the courts may still grant or deny the writ
according to the circumstances of the case. See, also, Weeks v.
Town of Tevarkana, (Ark.) 6 S. W. Rep. 504; City of Tacoma v.
Lillis, (Wash.) 31 Pac. Rep. 321, 18 L. R. A. 372. -

Our conclusion is that the auditor showed facts in his answer
entitling him to have the alternative writ of mandamus dismissed.
Such a dismissal of the writ would have deprived him of nothing
in the way of actual compensation due him, as he had an adequate
and speedy remedy against the county by an ordinary action.

The order and judgment awarding the peremptory writ of man-
damus are reversed, and the district court is directed to dismiss the
proceeding. All concur.

(88 N. W. Rep. 729.)
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STATE ex rel GEORGE C. WILES ©s. GOTTFRIED HEINRICH.

Trial De Novo—Error Apparent on Face of Judgment Roll.

A motion to affirm a judgment, where appellants demand a trial
of the entire case in this court, under section 5630, Rev. Codes
1899, which is upon the sole ground that the statement of case does
not contain all of the evidence offered at the trial, will be denied,
even though the statement is insufficient to authorize a retrial, when
error is properly assigned in appellants’ brief upon the judgment roll
proper.

Mandamus—How Reviewed.

Whether a mandamus proceeding, as to the manner of trial in
the district court and retrial in this court, is governed by § 5630, Rev.
Codes 1899, not determined.

Appropriation for Schools—Clerk Hire.

That portion of § 652, Rev. Codes 1899, which provides that “in
counties having sixty schools the board of county commissioners
shall appropriate one hundred dollars for clerical assistance in the
county superintendent’s office and five dollars for each additional
school to be paid monthly. * * *’ construed. Held, that the
appropriation required to be made by said section is not for the
personal benefit of superintendents, but is to create a fund to pay
the county’s obligation to such clerks as shall be lawfully employed
in that office. Held, further, that said section does not make county
superinfendents custodians of such funds, or authorize them to audit
the accounts of clerks which are to be paid therefrom. Such ac-
counts are to be audited and paid the same as other accounts, the
amounts of which are not fixed by law.

Relator Not Entitled to Sue OQut Writ.

The trial court found that the relator during his incumbency of
the office of superintendent of schools had clerical assistance 1n
his office; that the county made no appropriation therefor, and has
not paid the clerks so employed, but that they were paid by the
relator from his individual funds,—and, as a conclusion of law
therefrom, found that the relator was entitled to a peremptory
writ of mandamus, requiring the county commissioners to ap-
propriate and pay to him the amounts due for such clerk hire.
Held, that the conclusion is erroneous, for the reason that no
clerk hire was due to relator, but, on the contrary, that, if any
legal liability rested upon the county, it was to the clerks so em-
ployed; that such obligation still exists, and was not discharged by
his unauthorized payments; further, that to permit a recovery by
the relator would subject the county to a double liability.

Costs of Unnecessary Printing on Appeal.

Appellants, although successful in this court, are not entitled to
recover for printing unnecessary and useless matter in their ab-
stract. In this case their recovery for printing is limited to the 20
pages which contain the record on the questions which are properly
presented for review.

Appeal from District Court, McIntosh County; Lauder, J.
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Application by the state, on the relation of George C. Wiles, for
a writ of mandamus to Gottfried Heinrich and others, board of
county commissioners of McIntosh county. Writ granted, and the
board appeals. Reversed.

A. W. Clyde, State’s Atty., and Morrill & Engerud, for
appellants.

The remedy by mandamus is based exclusively on the necessity
that may exist in extraordinary cases for the administration of a
specific remedy in order to obviate a failure of justice. The doc-
trine of necessity inheres in the remedy. It cannot properly be called
into use unless it becomes necessary to apply it to the particular
case in question. It cannot properly be administered as a cumulative
remedy, or to control the administration of law in the ordinary
course, by the appointed officers. Section 6110, Rev. Codes; 2
Bailey, Jurisdiction, § § 561, 563, 567, 573, 638 and 654; State v.
Wenzel, 75 N. W. Rep. 580; Territory v. Cole, 3 Dak. 306; Oliver
v. Wilson, 8 N. D.. 504 ; Territory v. Nowlin, 3 Dak. 354; State v.
Carey, 2 N. D. 45; Kacppler v. Pollock, 8 N. D. 60; High on Ex.
Rem. § § 338, 343, 345, 347. Where no injury will result from
delay in the performance of the act sought to be enforced, where the
right or duty is doubtful, the relator has slept on his rights or spec-
ial circumstances render it inadvisable, courts refuse the writ. Ter-
ritory v. Wallace, 1 N. D. 86; Oliver v. Wilson, 8 N. D. 504, 14 Am.
& Eng. Enc. L. g7, and notes; High on Ex. Rem. 300; 2 Bailey,
Jurisdiction, § § 569, 571, 587 The courts can compel the com-
missioners to decide a question, but cannot tell them how to de-
cide it. 14 Am. & Eng. Enc. L. 98. The commissioners decision,
if erroneous, can only be corrected by appeal. Section 1924, Rev.
Codes; Taubman v. Commissioners, 84 N. W. Rep. 784; Tillotson
v. Potter Co., 71 N. W. Rep. 754; High on Ex. Rem,, § § 345, 347.
The case is not similar to one where the law fixes the amount of
the claim and the commissioners sit only as auditors for the county.
Barrett v. Stutsman Co., 4 N. D. 175. In making appropriations.
for a given purpose to be expended in the future, the law vests in them
power to decide the facts which determine the amount of or necessity
for an appropriation. If their decision is erroneous an appeal lies.
Section 1927, Rev. Codes. The commissioners can make no appro-
priation to a purpose not provided for by tax levy. Commissioners
can levy taxes at July meetings only. Section 1228, Rev. Codes. The
duty of the commissioners, under § 652, Rev. Codes is to make appro-
priation for clerk hire. The amount to be expended is limited to what
they appropriate for that year. If there is no appropriation there is.
no clerk hire. Herron v. Lyman Co., 78 N. W. Rep. g96. There has
been no demand for the performance of the act required. This is a
fatal jurisdictional defect. Mandamus will not issue until after demand
and refusal to do the act required. Sections 2626, 2630, Rev. Codes.
Relator’s application must affirmatively show every jurisdictional
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fact. 14 Am. & Eng. Enc. L. 106, 141; 2 Bailey, Jurisdiction, 590 and
563a. The writ should be refused because of unreasonable delay
in applying for it. 14 Am. & Eng. Enc. L., 107; High on Ex. Rem.,
§ 30b.

Wishek & Guy and Herreid & Williamson, for respondent.

When there are sixty schools in a county the law imperatively com-
mands an appropriation. The commissioners have no discretion, they
must act upon existing facts. Roberts v. U. S., 20 Sup. Ct. Rep.
376. A demand was not a conditional prerequisite, the law com-
manded the commissioners to make the appropriation. Section 652,
Rev. Codes; Heintz v. Moulton, 64 N. W. Rep. 135.

Young, J. The defendants who constitute the board of county
commissioners of McIntosh county, appeal from a judgment of the
district court of said county awarding a peremptory writ of man-
damus commanding them, as such board, to appropriate from the
general fund of said county and pay to the relator the sum of $692
as and for money expended by him for clerical assistance in the office
of county superintendent of schools of said county. The relator
bases his right to such appropriation and payment upon the following
provision contained in § 652, Rev. Codes 1899: * * * In counties
having sixty schools the board of county commissioners shall appro-
priate $100 for clerical assistance in the county superintendent’s
office, and $5 for each additional school, to be paid monthly. * * *”
This proceeding was instituted by the relator on January 7, 1901,—
the day upon which his term of office as county superintendent ex-
pired. His affidavit, the allegations of which are embodied in the
alternative writ, in substance states as grounds for relief that during
the years 1897, 1898, 1899, and 1900 he was the duly elected, qual-
ifled, and acting county superintendent of schools in and for McIn-
tosh county ; that the defendants constitute the board of county com-
missioners for said county; that during the years above named there
were in said county the following number of schools under the official
supervision of the relator, to-wit: In 1897, 71 schools; in 1898, 72
schools; in 1899, 78 schools; in 1900, 83 schools; that the defendants
have failed, refused, and neglected to appropriate any sum of money
whatever for clerical assistance in the county superintendnt’s office
of said county during any of said time; that the amount required
by law to be appropriated during said period was $717; that during
said period relator had clerical assistance in his office; that, by rea-
son of defendants’ failure and neglect to make the appropriation
therefor, the relator was compelled to, and did, pay for such clerical
assistance from his individual funds. In answer to the allegations
of the alternative writ, the defendants deny that there were during
the years in question the number of schools alleged by the relator,
and deny that there were during said vears 60 schools or more in said
county in which school was taught for three months or more, or at

N. D. R—3
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all. They also deny that relator needed any clerical assistance in
his office during said period. They further denv that he employed
any clerical assistance in said office, or had paid any sum whatever
for such assistance; and they allege that at no time during said per-
iod did the relator advise defendants that clerical assistance was
required in said office, or that he was entitled to the same by reason
of the number of schools in said county. The answer further alleged
that on the 7th day of January, 1901, the relator filed with the county
auditor of McIntosh county a demand for the identical appropriation
which he seeks to obtain in this proceeding; that before an oppor-
tunity was given to act upon said demand the relator commenced this
action ; that no evidence was presented to the defendants in support
of said demand, and that on the 25th day of January, 1901, the same
was rejected by the defendants; that on the 23d day of February,
1901, the relator duly appealed to the district court of Mclntosh
county from the decision of the defendants rejecting said demand,
said appeal is now of record and still pending before said court, in-
volving the identical claim which is involved in this proceeding. The
answer further alleges that during the years named the relator was
engaged in private business other than the discharge of his official
duties as superintendent of schools, and that whatever clerical as-
sistance had been employed by him during said years was employed
by reason of such other business. A jury was impaneled to try the
issues made by the alternative writ and the defendants’ answer.
After a portion of the testimony was introduced, by stipulation of
counsel the jury was discharged. After the introduction of further
testimony the case was submitted to the court for determination.
The trial court found the facts to be substantially as set out in the al-
ternative writ, and, as a conclusion of law, found that the relator was
entitled to a peremptory writ of mandamus requiring and command-
ing the defendants to forthwith appropriate and pay to the relator
the sum $692 for clerical assistance, and to a judgment for his costs
and disbursements. From -the judgmemnt entered in -accordance
therewith the defendants have appealed to this court, and in a settled
statement of the case, purporting to include all of the evidence offered
at the trial and proceedings had, have demanded a retrial and review
in this court of the entire case. The statement also contains specifia-
cations of 16 alleged errors, 10 of which are based upon rulings on the
admission of evidence, 4 upon certain orders, 1 upon the court’s con-
clusions of law, and 1 upon the insufficiency of the evidence to sustain
the findings.

A motion was presented by counsel for respondent to affirm the
judgment in his favor upon the ground that the statement of the
case, wherein the appellants have demanded a retrial and review of
the entire case in this court, does not contain all of the evidence of-
fered. An examination of the statement makes it evident that it was
settled with a view to securing a retrial of the entire case under §
5630, Rev. Codes 1899. It contains the statutory demand for a re-
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trial, and attached to the statement is the certificate of the trial judge
to the effect that it contains all of the evidence offered at the trial.
We find, however, that a large amount of testimony, both oral and
documentary, has been entirely omitted from the statement. Upon
this state of facts, under the repeated decisions of this court, we are
without authority to accord to appellants the review and retrial
which they demand.  Not onlvy are we unable to accord a retrial, but
we are also unable to review the errors specified in the statement
which relate to the elicitation of evidence. Upon appeals taken under
§ 5630 Rev. Codes 1899, this court does not sit for the correction of
crrors. On the contrary we are required to try the case anew on all
the evidence offered, and objections to evidence can only be con-
sidered in connection with a new trial of the facts. Shepard v. Stang-
ler, 7 N. D. 102, 72 N. W. Rep. 1089 ; Erickson v. Bank, 9 N. D. 81,
81 N. W. Rep. 46. Whether any of the other errors specified are re-
viewable, we need not determine. It is a debatable question whether a
mandamus proceeding comes under the provisions of § 5630, as to
the manner of trial and appeal. Mooney v. Donovan, 9 N. D. 93,
81 N. W. Rep. 50. Both parties have assumed that it was governed
by the provisions of said section, which, in terms, at least, relate
to the trial of civil actions tried to the court without a jury. The ques-
tion not being urged, we express no opinion upon that point, but
reserve the same for future determination, when we shall have the
aid of counsel, and shall assume, for the purposes of this decision,
that the proceeding was triable under said section. Notwithstanding
the fact that the statement is defective and insufficient in the particu-
lars urged by counsel for respondent in their motion, yet we are
unable to grant their motion to affirm the judgment.

We still have before us the judgment roll proper, after eliminating
from consideration the defective statement. Error is predicated
thereon, and the same is presented to us for review by a proper as-
signment in appellants’ brief. The single error assigned upon the
statutory judgment roll is that “the conclusion of law and judg-
ment are not justified by the findings of fact.” The conclusion of
law made by the trial court which is assailed by this assignment
of error is that the relator is entitled to a peremptory writ of man-
damus requiring the defendants to appropriate and pay to him the
sum of money in question as and for clerical assistance in the county
superintendent’s office during the years named. The question pre-
sented is whether the facts found authorize this conclusion. We are
of opinion that they do not. Briefly stated, the facts upon which the
judgment rests are that during relator’s term of office there were
a sufficient number of schools under his supervision to authorize and
require the county commissioners to make an appropriation for
clerical assistance in his office in the sum of $6¢2; that defendants did
not make such appropriation ; that the relator had clerical assistance
in his office, and paid for such clerical assistance from his own funds,
and payment therefor has not been made by the county either to the
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person rendering the service or to the relator. It is urged by counsel
for appellants that, upon the facts of this case, the remedy by man-
damus was not available to the relator as a means of securing the relief
demanded. The condition of the record, as we have seen, precludes
an examination of the evidence, and the findings do not present the
facts which appellants rely upon to defeat the remedy here invoked.
Our views upon that question will be found in State v. Albright,
11 N. D. 22, 88 N. W. Rep. 729.

It is also urged that, even if the remedy by mandamus was proper,
it was abandoned by the relator by appealing to the-district court
from the action of the county commissioners rejecting his claim;
and it is also urged that, in the absence of a previous appropriation
for clerical assistance, the employment of clerks in his office was
without authority of law, and created no legal obligation against the
county. On these propositions we find it unnecessary to express an
opinion. We base our conclusion upon the broad ground that the
facts found and previously stated do not establish a legal obligation
in relator’s favor against the county. In other words, we are of
opinion that, had the facts here found been established in an ordinary
civil action, a judgment against the county in relator’s favor could
not be sustained. In this view, the question as to remedy is unimpor-
tant. The relief which the relator seeks in this proceeding, and which
is awarded to him by the judgment apealed from, is the recovery
of the sum $692. It is patent that this recovery can be sustained
only upon the ground that the county owes a legal obligation to pay
the relator said sum. The grounds upon which counsel for relator
seek to sustain the recovery are not clear. It would seem, however,
to be their contention that the statute which requires county com-
missioners to appropriate moneys for clerical assistance in the sup-
erintendent’s office when there are the requisite number of schools
also requires that such moneys be paid directly to the superintendent,
to be expended by him in his discretion; in other words, that he is
made the custodian of the funds so appropriated, and is vested with
authority to disburse the same, and also with authority to audit and
allow or reject accounts of persons rendering clerical assistance in
his office. We find no language in the statute which will warrant
this interpretation. It is true, under the section referred to, county
commissioners are required to make an appropriation for clerical
assistance for county superintendent’s offices when there are the neces-
sary number of schools. It is not a matter of discretion with them,
as in the case of clerks and deputies for county auditors, registers
of deeds, treasurers, county judges, and clerks of district courts.
See § § 2063, 2069, 2074, 2078, 2081, Rev. Codes 1899. The fact,

“however, that the county commissioners are required to make the
appropriation for clerical assistance does not authorize the infer-
ence that it is to be paid to the superintendent, and that he, instead
of the county treasurer, is made the custodian of the funds, or that he,
instead of the county commissioners, is to audit and allow the ac-
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counts for clerical assistance. The appropriation is to pay for clerical
.assistance, and is to be paid monthly. It is not to compensate the
_superintendent for services. His salary is provided for elsewhere
.in_the same section. When clerks are lawfully enployed in his
office, the legal obligation to pay them for the services rests not
‘upon the superintendent, but upon the county, and the same is to
‘be paid from the funds appropriated for that purpose. The de-
mands of clerks so employed are not fixed by law, and could
‘not, therefore, be audited and paid by the county auditor, as in
‘the case of salaries. Section 1974, Rev. Codes 1899. The board
of county commissioners have the general superintendence of
the fiscal affairs of the county, and constitute a board
of audit for all claims and demands against their counties,
the amounts of which are not fixed by law. Sections 1907, 2626-2630,
Rev. Codes 189g9. Such accounts are paid upon warrants signed
by the chairman of the board of county commissioners, and attested
by the county auditor (§ § 1899, 1974, Rev. Codes 1899), and not
upon warrants issued by the county auditor, as in the case of salaries.
It would require plain language to warrant the conclusion that the
legislature intended to except claims for clerk hire in the office of
county superintendents from the general provisions governing the
auditing of claims against counties and the disbursement of county
funds. No such language is contained in the statute in question,
or language from which such an interpretation can be inferred. It
is apparent, therefore, that the fact that there were a sufficient number
.of schools to requite an appropriation for clerk hire, and that clerks
were employed in the relator’s office during said period, and that the
county has not paid them for their services, does not establish an
obligation-on the part of the county to pay the relator. The obliga-
tion of the county, if clerks were lawfully employed, is to pay such
clerks for their services. That obligation, if it ever existed, still ex-
ists, and payment to the relator would not discharge such obligation.
The relator claims that he has discharged the obligation of another;
that is, by paying the clerk from his own funds he has relieved the
county from making such payments. The exact reverse is true. He
was not the agent of the county in making the payments. His acts
were not authorized by law. They were the acts of a stranger. The
law is well settled that “payment by a stranger, between whom and
the defendant there is no privity, cannot be pleaded by the latter in
bar of a suit for his own debt.” Bleakley v. White, 4 Paige, 654;
Atlantic Dock Co. v. Mavor, etc., of New York, 53 N. Y. 64; Mul-
ler v. Eno, 14 N. Y. 605; Danicls v. Hallenbeck, 19 Wend. 407;
Clow v. Borst, 6 Johns. 36; Goldstein v. Smiley, 168 Ill. 438, 48 N.
E. Rep. 203. As has been said, whatever legal obligation arose
against the county through the employment of clerks in the rela-
tor’s office was due to the clerks so emploved. It appears from the
findings that these obligations have not been discharged, and are
still enforceable demands against the county. The relator was not
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authorized to make disbursments on behalf of the county. Upon the
facts found, the county’s liability is to the clerks, and to permit the
plaintiff to recover would be to subject the county to a double liability.
This cannot be permitted, and is not warranted by any legal principle
with which we are familiar,

It follows from what we have said that the trial court erred in
awarding the relator the peremptory writ. The judgment of the dis-
trict court is reversed. The appellants will not be permitted to re-
cover the costs of printing the abortive statement of the case. They
will be allowed for 20 pages of the printed abstract, and no more.
All concur.

88 N. W. Rep. 734.

PeTER J. McCLorY ws. B. S. Ricks, et al.

Ejectment—Evidence—Pleading.

This action is brought to recover the possession of land. The
complaint alleges that the plaintiff owns the land in fee simple, and
that the defendants unlawfully entered upon the land, and wrong-
fully withhold the possession from the plaintiff. - Defendants an-
swer jointly, and deny that plaintiff owns the land, and allege
that the defendant B. S. Ricks owns the land in fee, and that
the defendant Olson holds under Ricks. The answer alleges as
a defense no equitable title or right whatsoever. At the trial evi-
dence was offered by the defendants which was pertinent to the
defense of title as alleged in Ricks, and said evidence was not in
terms offered for any particular purpose. Held, that said evidence
could not be resorted to by the deiense to sustain an equitable
right of possession not pleaded in the answer.

Illegal Foreclosure of Mortgage—Possession.

Under the statutes of this state governing mortgages of realty
a mortgage conveys no title or estate in the land. Nor does such
mortgage, either before or after condition broken, give the mort-
gagee or his assigns a right to the possession of the mortgaged
premises, without the consent of the mortgagor, until after a
lawful foreclosure is perfected. Accordingly, held, that the defend-
ants, who took possession of the plaintiff’'s land without his con-
sent, either express or implied, and did so under color of a mort-
gage foreclosure proceeding by advertisement, which was illegal
and wholly void, were unlawfully in possession of the land.

Right to Maintain Ejectment.

Held, further, that the plaintiff, who gave the mortgage, and who
is the owner of the land, can maintain an action to eject the de-
fendants from their unlawful possession, and do so without paying
the mortgage debt.

Judgment for Plaintiff.

Held, further, that the judgment dismissing the action must be
reversed, and judgment entered for the plaintiff.
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Appeal from District Court, Ramsey County, Morgan, J.

Action by Peter J. McClory against B. S. Ricks and Ole Olson.
Judgment for defendants, and plaintiff appeals. Reversed.

M. H. Brennan, for appellant,

Siver Serumgard, (Cochrane & Corliss, of counsel), for
respondents.

WaLLiN, C. J. This action was tried without a jury, and the trial
court entered judgment dismissing the action. The plaintiff has
appealed from suc%n;udgment and a trial of the entire case anew
is demanded in the statement of the case. The action is in the nature
of an action of ejectment, and is brought to recover the possession of
a quarter section of land described in the complaint and situated in
the county of Ramsey, N. D. The complaint alleges that the plain-
tiff on the 3oth day of March, 1896, was seized in fee of the
land in question and was then in possession thereof, and en-
titled to the possession; that later, and on the 19th day of
October, 1896, and while the plaintiff was seized of the title and
in possession of the land, the defendants without right or au-
thority of law, entered into the possession of said premises, and
ousted the plaintiff therefrom, and that the defendants now unlaw-
fully withhold possession thereof from the plaintiff. Judgment for
the delivery of the possession to plaintiff, with costs, is demanded.
Defendants answer jointly, and deny each and every allegation of the
complaint, and allege that the defendant B. S .Ricks is the owner
of the land in fee simple, and was such owner when the action was
commenced and on the 19th day of October, 1896, and that said
defendant Ole L. Olson was at said date and long prior thereto 1n
possession of the land with the consent of said defendant B. S. Ricks.
Said answer of the defendants also pleads and sets out the source
of their alleged title in fee, but, inasmuch as the defendants’ counsel
do not contend in this court that their alleged claim of title in fee is
sustained by the evidence offered at the trial, it will be unnecessary,
in deciding the case, to do more than briefly mention the foundation
upon which the defendants have based their defense of title in fee in
the defendant Ricks. It appears that the plaintiff was on and prior to
August 4, 1884, the owner of the land, and that on that day, and to
secure the payment of a note of $350 due November 1, 1889, to one
Eben D. Whitcomb, the plaintiff executed dnd delivered to said Whit-
comb his certain mortgage upon the land in suit. The mortgage con-
tained the usual power of sale on default, but did not contain a stipu-
lation that the mortgagee could take possession of the land before
foreclosure of the mortgage. The plaintiff made default in the pay-
ment of interest, and pursuant to the power contained in the mortgage
the mortgage was attempted to be foreclosed by advertisement
under the statute, and pursuant thereto a pretended foreclosure sale
of the land was made on May 26, 1886. There was no redemption
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from said sale, and on the 29th day of October, 1887, a sheriff’s
deed, based upon said sale, was delivered to Eben D. Whitcomb, the
morgagee, who was the purchaser at the sale. It is conceded that
said attempted foreclosure was irregular and void, and that the
purchaser acquired no title to the land by the attempted foreclosure
or by the sheriff’s deed. But it further appears that said Eben D.
Whitcomb, by deed of warranty executed and delivered by him on
September 14, 1895, attempted to convey said land to one Albert M.
Powell, which deed was regularly recorded. It further appears that
on the 29th day of October, 1895, the said Albert M. Powell, by an
instrument in writing agreed to sell said land to_the defendant Ole
L. Olson, and that Olson took possession of the land under said
agreement. Later, and on August 25, 1896, Powell, by a deed of war-
ranty executed and delivered by him, conveyed or attempted to con-
vey the land to the defendant B. S. Ricks, said convevance being
made subject to the rights acquired by said Olson by said agreement
in writing previously made with said Albert M. Powell as above
stated. The record discloses the further fact that two tax deeds
describing the land.—one made by the county auditor of Ramsey
county, and one made by the county treasurer of Ramsey county,—
were put in evidence to sustain the defendants’ allegation of owner-
ship of the land in fee simple, but it is conceded that the assessments
of the land upon which the deeds are based were respectively illegal
and void, and that the tax deeds therefore do not operate to convey
any title or interest in the land to the defendants, or to either of them.
This narrative of the uncontroverted facts in the record will suffice
to show that neither of the defendants is seized of a fee title to the
land, and, as has been said, counsel for the defendants do not claim
in this court that the allegations of a fee title in the defendant Ricks
as pleaded in the answer are sustained by the evidence. The plain-
tiff's title in fee at the time of the execution and delivery of the
mortgage is established by the evidence, and is not disputed upon
the facts in this record; therefore we have no difficulty in reaching
the conclusion that the plaintiff is now the owner of the land in fee
simple, and that the plaintiff was such owner at the commencement
of the action. The evidence shows that Powell, on receiving his
deed from the mortgagee, took possession, and that about one month
later he contracted to sell the land to the defendant Olson. The con-
tract of sale to Olson was made in October, 1895, and upon its execu-
tion Olson took possession of the premises, and was in possession
thereof under said contract when the action was commenced. But
the undisputed evidence shows that plaintiff informed Olson before
his purchase from Powell that he (the plaintiff) was the owner of the
land. The undisputed evidence further shows that in October, 1895,
and soon after Olson entered into posesssion, the plaintiff saw Ol-
son, and informed him that he (Olson) was a trespasser on the land.
Plaintiff testifies positively that he never at any time or in any manner
consented to Olson’s possession and never surrendered possession
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or gave possession to either or any of the defendants. Nor is this
evidence disputed. - The evidence further shows that the mortgagee,
Whitcomb, never ‘personally took possession of the land, and there
is neither allegation nor proof that Whitcomb was ever in possession,
or that he assumed to transfer any actual possession to his grantee,
Albert M. Powell, or to any other person.

Upon this state of facts the trial court found as a conclusion of
law that the action should be dismissed, and a judgment of dismissal
was entered. The findings, however, do not show that the court
found as a conclusion of law upon the facts or the evidence that
the defendant Ricks was the owner of the land. Nor could any
such conclusion of law be sustained. The trial court, however,
found as a fact that after the execution of the mortgage the plaintiff
neglected to pay any taxes on the land, and that plaintiff had not,
when the action commenced, paid the debt secured by the mort-
gage, except one installment of interest. The trial court further
found that after the year 1887 the plaintiff had performed no acts
of ownership as to the premises except to visit the land occasionally
when in the vicinity. These findings are supported by the evidence,
and, while the fact is not so stated in the findings of the court be-
low, we must infer that the trial court based its legal conclusion
that the plaintiff could not recover upon the said findings of fact.

In this court the respondents’ counsel rest the defendants’ alleged
right of possession exclusively upon the legal theory that the de-
fendants are in the position of a mortgagee in peaceable and lawful
posesssion, and this assumption rests upon the proposition that the
defendants who hold under the mortgagee—who was the purchaser
at said void foreclosure sale—are entitled to be subrogated to the
rights of a mortgagee in possession. Hence our further inquiries
must have reference to the respondents’ theory that defendants are
entitled to the rights of a mortgagee in possession. As to this we
remark, first, that this theory has no foundation either in the plead-
ings or in the evidence offered at the trial. By their pleadings the
parties respectively have based their alleged right of possession upon
a fee-simple title, and upon that only. There is neither an aver-
ment of fact nor a suggestion in the pleadings of any right to pos-
session based upon any equity whatsoever. Nor is there an averment
in the answer that the defendants have taken possession of the plain-
tiff’s land by the plaintiff’s consent or permission. On the contrary,
all of the averments in the answer and all the evidence in the case
clearly point to the conclusion that the defendants took possession
of the land under a claim of absolute title and ownership based upon
the sheriff’s deed and the deeds made by Whitcomb and Albert M.
Powell. No claim is made that the deed from Whitcomb undertook
on its face to do more than convev the title of the land with the usual
covenants; nor is it alleged that Whitcomb at any time actually trans-
ferred the note or mortgage to any person, or the debt secured
thereby. It therefore appears that the defense in this court is some-
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thing widely different from that which was originally set up as
grounds of defense. The defense pleaded was strictly a legal
defense, and that urged in this court is strictly an equitable
defense, and one not pleaded. Under the statute a defendant is at
liberty to set out by answer as many defenses as he has, whether the
same are legal or equitable; but it is elementary that any substantial
defense must be pleaded in order to furnish a ground of relief. This
is strictly true in pleading a title or an equitable interest in real es-
tate as a defense to an action at law to recovér possession. See
Estrada v. Murphy, 19 Cal. 248; Kentfield v. Hayes, 57 Cal. 409;
Cadiz v. Majors, 33 Cal. 288; McCauley v. Fulton, 44 Cal. 355;
Williams v. Murphy, 21 Minn. 534; Powers v. Armnstrong, 36 Ohio
St. 357. Under this rule, which is an elementary rule of pleading,
we are of the opinion that the defendants are not in a position to claim
the benefit of the equitable defense which they are now attempting
to claim. Had this defense been pleaded, the plaintiff would have
had an opportunity at the trial to show any fact tending to disprove
the present claim of the defendants. The plaintiff could have shown,
if such is the fact, that the note and mortgage was never turned over
to Albert M. Powell, and that by an express agreement the same
were retained by the mortgagee, to be disposed of by him, or to be
made the basis of a future foreclosure. If such is the fact, the de-
fendants would be permitted to show that Albert M. Powell well
knew, when he received the deed from Whitcomb, that the foreclos-
ure was void, and that no title passed under the deed; or show that
Powell paid nothing for the land. Under such a state of facts Powell
wauld not be in a position to claim that he took possession in good
faith under a foreclosure sale. See Jackson v. Bronson, 19 Johns.
325. But there was no such issue tendered by the answer, and hence
the plaintiff could not and did not offer evidence upon any such issue.
The evidence actually offered, while insufficient to show title in the
defendants, was nevertheless strictly pertinent upon the issue of title;
and was not, so far as the record shows, offered for any other or dif-
ferent purpose. We are thercfore of the opihion that the equitable
defense sought to be interposed in this court by the defendants is not
available to them as a defense against the plaintiff’s right of pos-
session, which right rests upon a legal title. .
This conclusion will necessitate a reversal of the judgment, but
tlus court would reach the same result upon other grounds, which
are based upon the statute, and upon the established rules of law
in this and in many other states governing the rights of mortgagors
and mortgagees with respect to the possession of real estate in-
cumbered by mortgage. It is needless to say that the common-law
mortgage never has had an existence either in this state or in the
territory of Dakota. At common law the mortgage conveyed the
fee, and the mortgagee after default was entitled to the possession,
and, having the fee, could maintain ejectment against the mortgagor.
Under the statute in this state a mortgage conveys no estate in the
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land of any degree or quality. It is a mere lien, given as security,
and is of such a nature that it confers no right of possession either
before or after default. Nor can possession be taken under a mort-
gage of real estate until a lawful foreclosure is completed. Section
4714, Rev. Codes, reads as follows: *“A mortgage does not entitle
the mortgagee to the possession of the property, unless authorized
by the express terms of the mortgage; but after the execution of a
mortgage the mortgagor may agree to such change of possession
without a new consideration.” It is clear that this statute in terms
precludes a mortgagee from taking possession of the land before fore-
closure under the mortgage unless a clause inserted in the mortgage
expressly permits him to do so. Similar statutes are found in many
of the states, and the adjudications under such statutes are numerous
and uniformly to the effect that the mortgage itself confers no right
of possession either before or after default. Hall v. Savill, 3 G.
Greene, 37, 54 Am. Dec. 485; Wagar v. Stone, 36 Mich. 364 ; Kopke
v. People, 43 Mich. 45, 4 N. W. Rep. 551; Morse v. Byam, (Mich.)
22 N. W. Rep. 54; Rice v. Railroad Co., 24 Minn. 464; Newton v.
McKay, 30 Mich. 380; Humphrey v. Hurd, 29 Mich. 44; Hazeltine
v. Granger, 44 Mich. 503, 7 N. W. Rep. 74; Rogers v. Benton,
(Minn.) 38 N. W. Rep. 765, 12 Am. St. Rep. 613; Willis v.
Moore, 59 Tex. 628, 46 Am. Rep. 284; Spect v. Spect, 88 Cal. 437,
26 Pac. Rep. 203, 13 L. R. A. 137, 22 Am. St. Rep. 314. But it must
be conceded that even in states having statutes similar to our own
the courts are divided in their views as to the effect to be given to the
act of taking possession of the land in cases where the mortgagee
or his assignee has, before foreclosure, taken possession, peaceably,
but without the consent of the mortgagor. The courts of Wisconsin,
which seem to follow the adjudications in the state of New York,
hold that in such cases ejectment does not lie in favor of the owner
to eject the occupant, and that the mortgagee, under such conditions,
can continue in possession until the debt secured by the mortgage
is paid. See Brinkman v. Jones, 44 Wis. 498, and Hennesy v. Far-
rell, 20 Wis. 46. It is probable that the learned trial court followed
the rule laid down in the cases last cited. But while we entertain
the highest respect for the courts which have enunciated this con-
clusion, we nevertheless find ourselves unable to accept the same
as a sound interpretation of the statutes of this state relating to real
estate mortgages. We think the language as well as the logic of the
statute demands such a construction by the courts as will secure to
the mortgagor the right of possession as against the mortgagee and
those claiming under him, and this at all times until title is acquired
by a valid foreclosure; this, of course, being subject to the further
right of the parties, either by an express stipulation inserted in the
mortgage, or by an oral or written agreement subsequently made, to
agree that the mortgagee shall have possession before forclosure. Nor
can we understand—much less indorse—the reasoning of some courts
which declare in one breath that a mortgagee before foreclosure
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because he has no title to the land, cannot maintain ejectment as
against the mortgagor, and in the next breath declare that when a
mortgagee is once in peaccable possession he cannot be ejected by
the mortgagor. As it appears to us, the right to the possession ot
mortgaged premises under such a rule is not to be determined by
legal principles, nor vet by the provisions of any statute. but is, on
the contrary, controlled by mere fleetness of foot. In the race for the
land the party will get and hold the possession who first reaches the
goal, viz., the actual possession of the land.

The views of the courts in the cases next cited meet with our full
approval, and we shall rest the decision in this action upon the au-
thority of said cases and the reasoning contained in them. Rogers v.
Benton, (Minn.) 38 N. W. Ren. 765, 12 Am. St. Rep. 613; Newton
v. McKay, 30 Mich. 380; Galloway v. Kerr, (Tex. Civ. App.) 63 S.
W. Rep. 180; Shimerda v. Whohlford, (S. D.) 82 N. W. Rep. 393;
Johnson v. Sandhoff, 30 Minn. 197, 14 N. W. Rep. 889; Bowan v.
Brogan, (Mich.) 77 N. W. Rep. 942, 75 Am. St. Rep. 387. In
Rogers v. Benton, Judge Mitchell, speaking for the court uses this
language: “It follows necessarily from this that a mortgagee, even
after condition broken, has no right or remedy except to foreclose his
mortgage; that he cannot, merely under his mortgage, either recover
or maintain possession of the mortgaged premises. The only logical
rule is that to constitute a ‘mortgagee in possession’ the mortgagee
must be in possession by reason of the agreement or the assent of the
mortgagor or his assigns that he have possession under the mort-
gage and because of it.” In Newton v. McKay the court said: “It
would be absurd to hold that there could be a right of possession
which could not lawfully be enforced.” In Galloway v. Kerr the fol-
lowing language is used: “The possession of the mortgaged prem-
ises by the mortgagee, without the consent of the mortgagor or a
foreclosure of the mortgage, is wrongful, and it is not necessary for
the mortgagor to pay the debt in order to recover possession of the
premises.” In the case at bar there is neither allegation, truth, nor
claim that the mortgagor consented in any manner to the entry upon
the premises made by the defendants, nor was there a stipulation in
the mortgage giving the mortgagee a right to take possession before
foreclosure. Nor have we overlooked the case of Backus v. Burke,
(Minn.) 65 N. W. Rep. 459.

Our conclusion is that the judgment appealed from must be re-
versed, and the trial court will be directed to reverse the judgment,
and enter judgment for the plaintiff as demanded in his complaint.
All the judges concurring. '

Fisk, District Judge. I concur in the foregoing opinion as to the
last proposition therein contained, but I express no opinion either
way as to the question of pleading, as this question was not raised
by counsel, and its determination is not necessary to a decision of
the case.

MoRrGAN, J., having acted as the trial judge in the above action,
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took no part in the above decision; Judge C. J. Fisk, of the First
judicial district, sitting in his place by request.
88 N. W. Rep. 1043.

ALEXANDRINA FINLAYSON ws. PETER C. PETERsON

Quieting Title—Pleading—Amendment.

This action involves the title and right of possession of a quarter
section of land. The original complaint alleged title in the plain-
tiff, and that the defendant entered upon the land unlawfully, and
unlawfully withheld the possession from the plaintiff. Said com-
plaint further alleged that an attempt had been made to foreclose
a certain mortgage upon the land, and that a pretended sale and
pretended sheriff's deed had been made and executed pursuant to
such foreclosure proceeding, and that said sheriff's deed had been
recorded, and f{further, that the purchaser at such foreclosure
sale had attempted to convey said land to the defendant by a deed
of warranty, which deed had been recorded. Said complaint also
set out facts showing that said attempted foreclosure proceeding
was illegal and wholly void. By said complaint the following relief .
was asked: First, that title be quieted in the plaintiff; second, that
plaintiff recover possession of the land, with damages for the
value of the use; third, that said foreclosure proceeding, including
the sheriff’s deed, be adjudged illegal and void, and that said deed
and the purchaser’s deed to the defendant be annulled and can-
celled of record. Subsequently, and after, on appeal to this court,
it was adjudged that said foreclosure proceeding was illegal and
wholly abortive, the plaintiff filed an amended complaint in the
district court, in which the allegation in the original complaint
to the effect that the defendant took possession and held pos-
session of the land unlawfully was omitted and in lieu thereof it
was alleged that defendant took possession under his mortgage,
and had continued to farm the land as a mortgagee for 11 years;
and upon this allegation the plaintif demanded ‘as relief an ac-
counting in lieu of the value of the use previously asked for, and
the plaintiff further asked for the possession of the land, and that
said before-mentioned clouds upon his title should be removed, and
that the title be quieted in plaintiff, and for several relief in equity.
Defendant moved in the district court to strike out the amended
complaint upon the ground that the same set out a different claim
and cause of action from that pleaded in the first complaint. This
motion was denied. Held, for reasons stated in the opinion, that
such ruling was proper. The claim and cause of action alleged in
the amended complaint,as well as the relief sought, was in its general
scope the same as in the first complaint and the relief sought in
both was equitable relief; and none the less so because the plaintiff,

with other relief, asks the possession of the land, and compensation
in money for its use.

Tax Deeds—Estoppel from Claiming Under.
The mortgage, in terms, permitted the mortgagee to pay the

taxes assessed against the land, and add the amount so paid to
his claim. This was not done, but before the attempted fore-
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closure the mortgagee obtained two tax deeds of the land, and the
alleged title obtained by the tax deeds was conveyed to the de-
fendant. A third tax deed was obtained by the defendant while he
occupied the land as grantee of the purchaser at the foreclosure
sale. Held, for reasons stated in the opinion, said two first men-
tioned tax deceds were void and conveyed no title; and held, further,
that all of said tax deeds were obtained by a trustee of the land,
“and that for this reason the deeds cannot be set up as a title hostile
to the plaintiff’s title.

llegal Foreclosure—No Title Thereunder.

Held, that, inasmuch as the foreclosure was illegal, the defendant
acquired no title to the land, either by said tax deeds, or by the
deed of warranty given him by the purchaser at the foreclosure
sale. .

Possession by Mortgagee.

Defendant took possession of the land in 1888, and continuously
cultivated the same until the trial of the action in the fall of 1900.
Defendant took possession in good faith and peaceably, believing
that he was the owner under said deeds of conveyance, and did
not, in taking possession, intend to assume the relation of a mort-
gagee in possession. The mortgage, in terms, authorized the
mortgagee or his assigns to take possession upon default, and
thereaiter account to the mortgagor for the rents. It appeared
further by defendant’s answer that the defendant took possession of
the land with the knowledge and acquiescence of the mort-
gagor. Held, upon this state of facts, that the mortgagee’s pos-
session, under the law was that of a trustee, and that he could be
required to account and to surrender possession to plaintiff after the
net rents, issues, and profits of the premises had discharged the
debt and all lawful taxes paid by the defendant with interest.

Purchaser at Sale—Subrogation.

The defendant acquired title to the not: and mortgage, and the
same were transferred to him, and in his possession at the trial.
Held, that the defendant had all the rights of the mortgagee, both
by said transfer, and by reason of being subrogated to the rights
of the mortgagee, which rights were acquired by the purchaser
at the abortive foreclosure sale.

Ejectment—Condition Precedent to Action.

Held, further, that said defendant, having taken possession peace-
ably and by the express consent of the mortgagor, and by her
knowledge and acquiescence, could not be ejected from the land
in any form of action until his debt and other just claims for taxes
were paid.

Accounting.

The‘accounting and the judgment of the district court having been
examined and found to be just and equitable, the same are in all
things affirmed.

Appeal from District Court, Grand Forks County, Morgan, J.

Action by Alexandrina Finlayson against Peter C. Peterson. Judg-
ment for plaintiff, and defendant appeals. Affirmed.
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Bosard & Bosard, for appellant.
W. H. Standish and George A. Bangs, for respondent.

WaLLiN, C. J. This action was commenced in October, 1893.

. In the original complaint it was alleged, in substance, that the plain-
tiff is the owner in fee of the quarter section of land described in

the complaint; that the defendant on the 13th day of November,

1888, unlawfully took possession of the land, and unlawfully, with-

holds the possession from the plaintiff; that the rents, issues, and
profits of the land during the period of defendant’s unlawful occu-
pancy thereof were of the value of $2,000. Said complaint further
alleged that the defendant claimed to be the owner of the land under
a certain déed of warranty executed and delivered to him by one
James Milne on the 3oth day of October, 1888, which deed was pro-
perly recorded, but it is alleged that said James Milne, when said
deed was made and delivered to defendant, had no legal right to
convey the land, and had no title thereto; that the pretended right
to convey of said James Milne was based upon an attempted mortgage
foreclosure sale of the land made on the 25th day of January, 1886,

and pursuant to which sale a sheriff’s deed, dated November 22, 1888,
was executed and delivered to Milne, and subsequently recorded;
and that said attempted foreclosure sale was made by advertisement

under a mortgage covering said land, which was executed and de-
livered on November 27, 1882, by the plaintiff and her husband, one

Donald Finlayson, and which was given to secure the payment of a

promissory note for $1,000, becoming due November 1, 1887, with

interest payable annually, which note and mortgage were given to

one Robert S. Gurd to secure a debt due to the said Gurd.. The com-
plaint further stated, in effect, that said foreclosure proceedings, in-

cluding the sherift’s deed, were illegal and wholly void because the
notice of the sale was not published a period of 42 days prior to the

date of sale, but that said proceedings, including the deed, being of
record, were a cloud upon the plaintiff’s title to the land in suit.

By said complaint the plaintiff prayed for relief as follows: For the

recovery of the possession of the land, together with $2.000 as and for

the value of the use thereof; that the court should by its judgment

declare that the defendant had no right or title to the land, and that

the plaintiff is the absolute owner thereof; that the said sheriff’s deed

to James Milne, and said deed of warranty from Milne to the defend-

ant, be adjudged to be illegal and void ; and that the same be canceled

of record. To these specific prayers for relief there was added a

general prayer for relief in equity, and for plaintiff’s costs and dis-

bursements. To this complaint a general demurrer was interposed

for insufficiency, and the district court sustained the demurrer. On

appeal to this court the order sustaining the demurrer was overruled,

and the case was in June, 1896, remanded for further procecdings.

See Finlayson v. Peterson, 5 N. D. 587, 67 N. W. Rep. 953, 33 L.

R. A. 532, 57 Am. St. Rep. 584. On September 28, 1897, an amended
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complaint was filed in the district court, which, in substance, em-
braced all the allegations of the first complaint, but omitted the
allegation that the defendant unlawfully entered upon the land and
ousted the plaintiff thereof. In the amended complaint the following
facts not contained in the first complaint were, in substance, set out,
viz.: That the supreme court had decided that the attempted foreclos-
ure was abortive, and that it would follow from such adjudication
that the two deeds based on the foreclosure conveyed no title to the
defendant, save and except as, in equity, they operated as an equit-
able transfer of the mortgage and mortgage debt and taxes paid by
the defendant. This new complaint further alleged that the defend-
ant, since taking possession of the land had leased the same to
one Allison for a period of five years, viz.,, from 18go to 1894,
inclusive, and as and for a rental the defendant had received one-
half share of the crops produced on the land during said rental
period; that the plaintiff was unable to ascertain the precise ag-
gregate value of said rental received by the defendant; that during
the rest of said period of defendants’ occupancy of the land, which
began in 1888, and had continued until the date of filing the
amended complaint, the defendant had cropped the land in per-
son; that plaintiff was unable to state the exact value of the
use of the land while defendant was cropping the same, but
plaintiff alleged, on information and belief, that it was of the an-
nual value of $400 during such period of time ; that, inasmuch as the
plaintiff was unable to state definitely the rents and profits arising
from the land while in defendant’s possession, the plaintiff asked
that the defendant account for the same, and also show the amount of
taxes which had been paid by the defendant and those under whom
the defendant claimed. It was further averred that the rents, issues,
and profits arising from the land had much more than met and dis-
charged the mortgage debt and the taxes upon the land, and that
there was a large sum due the plaintiff from defendant after dis-
charging said incumbrance upon the land and the taxes. In this com-
plaint the plaintiff asked for an accounting in equity, and that a judg-
ment be entered fixing the balance as between the plaintiff and the de-
fendant, and that, if it so eventuated, the plaintiff would pay any sum
found to be due upon the mortgage indebtdness, and if, on the other
hand, it was adjudged that the defendant was indebted to the plain-
tiff, that she have judgment against defendant for the amount thereof,
and for such other relief as was just.

The defendant moved to strike the amended complaint from the
files *‘upon the ground that the same set forth an entirely different
cause of action from that contained in the original complaint.” In
support of this motion, counsel contended that the original com-
plaint stated a cause of action in ejectment, and that the amended
complaint alleged a cause of action for an accounting in a court oi
equity; and counsel contend, under an established rule of practice
existing in the code states, as well as in the states having no code
of civil procedure, that this is not permissible. There is good au-
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thority for this proposition of law, and we shall, at least for the pur-
poses of this case, assume its entire correctness as stated by counsel.
We are therefore to consider whether the amended complaint is ob-
noxious under this rule of practice. We think it is not. It lies
within the discretion of the district court, either before or after
judgment, to allow an amendment of a pleading in furtherance of
justice, if the proffered amendment does not “change substantially
the claim or defense.” Rev. Codes 1895, § 5297. The question is,
therefore, whether the facts averred in the amended complaint do
substantially change the plaintiff’s claim or cause of action as stated
in her original complaint. As this court construes the two pleadings,
the plaintiff’s claim against the defendant, as presented in the two
complaints, is substantially one and the same claim. It is certainly
clear that a large and substantial part of the relief which a court of
equity could lawfully grant the plaintiff under his first complaint
could be granted with equal propriety upon the facts set out in the
amended complaint. The facts pleaded in both complaints, if estab-
lished, would efititle the plaintiff to relief in a court of equity as fol-
lows: First, to a decree quieting title in the plaintiff, and exclud-
ing the defendant from claiming title to the premises; second, to
a decree canceling the foreclosure sale, and the certificate and
deed issued pursuant to such sale; third, to a decree canceling
the warranty deed from James Milne to the defendant, and, fin-
ally, to a judgment awarding the plaintiff the possession of
the land. The facts pleaded in both complaints, without doubt,
invoke the powers of a court of equity; and, being in a court of
equity, that court would retain jurisdiction of the case for all
purposes, including that of determining the rights of the parties
with respect to the possession of the land, which right under
both complaints was squarely in controversy. But the two
complaints differ in this: In the first it was alleged, in terms, that
the défendant took possession of .the premises unlawfully, and
ousted the plaintiff therefrom; but this statement was qualified
in the first complaint by an averment to the effect that the defendant
claimed to be the owner of the land under the foreclosure sale, and
the deeds of conveyance executed pursuant to such sale. We think
that these two statements, when fairly construed, amount only to
the allegation that the defendant entered upon the land in good
faith as owner, but that he was mistaken as to his ownership, be-
cause the foreclosure under which he claimed title was illegal and
abortive. It was not alleged in the first complaint that the defendant
obtained possession by force, nor is it claimed in any of the plain-
tiff’s pleadings that defendant obtained possession otherwise than
peaceably. In the second complaint the allegation that the defend-
ant entered unlawfully and ousted the plaintiff is omitted, and in lieu
thereof the plaintiff alleges only that the defendant was in posses-
sion of the premises; and by this complaint the defendant did not

N. D. R.—4
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attempt to characterize the defendant’s possession, or attempt to al-
lege, in terms, whether the same was or was not lawful or wrongful ;
but, on the other hand, after stating the facts, the plaintiff prayed for '
an accounting, and for general relief in equity.

Thus far no substantial difference is developed as between the
two complaints, except in this: in the the first complaint the plain-
tiff asks for damages for the value of the use in the sum of $2,000,
while in the amended pleading the claim for damages is dropped,
and a claim for an accounting for the net value of the use is sub-
stituted. But it seems clear to us that this feature of the relief asked
in the second pleading differs only in form and in name from that de-
nominated “value of the use” in the first complaint. In both complaints
the plaintiff demanded of defendant a money compensation for the
use of her land while occupied by the defendant. Our conclusion is,
therefore, that the trial court properly denied the defendant’s motion
to strike out the amended complaint. The allowance of the amend-
ment was in furtherance of justice, and moreover, by filing the
amended complaint the plaintiff made a valuable concession to the
defendant, in this: that, upon the facts stated in the amended
complaint, it was conceded by plaintiff that the net value of the use,
as ascertained upon the accounting asked for, should be credited
upon the mortgage debt then owed by the defendant to plaintiff.
This equitable adjustment of the defendant’s claim as a creditor and
holder of the mortgage debt was not tendered by the first complaint,
and hence the amendment was highly advantageous to the de-
fendant. The following cases will support our conclusions upon
the motion: Homan v. Hellinan, 35 Neb. 414, 53 N. W. Rep. 369;
Newman v. Association, 76 Towa, 56, 40 N. W. Rep. 87, 1 L. R. A.
659, 14 Am. St. Rep. 196; Emmett Co. v. Grifiin, 73 lowa, 163, 34
N. W. Rep. 792; Nye v. Gribble, 70 Tex. 458, 8 S. W. Rep. 608;
Steamship Co. v. Otis, 27 Hun. 452. See, also, Anderson v. Bank,
5 N. D. 80, 64 N. W. Rep. 114.

On the 27th day of October, 1897, the defendant filed his answer
to the amended complaint denving the plaintiff’s ownership of the
land, and alleging that title to the premises vested in himself under
the deed executed by James Milne to himself, and that defendant
went into possession under said deed on or about the 13th day of
November, 1888, and did so without notice or knowledge that the
plaintiff had, ‘or claimed to have, title to the land, and further alleged
that at the time the defendant went into possession, and for years
prior thereto, the said James Milne was in the peaceable and lawful
posesssion of the land, and that Milne, when he conveyed the land to
the defendant, was the owner in fee thereof, and was vested with a
fee title under a quitclaim deed dated the 7th day of November, 1888,
which was executed by Robert S. Gurd; that said Gurd was seised
under two several tax deeds of the land made by the county treasurer
of Grand Forks county and delivered to Gurd—one of said tax deeds
bearing date October 3, 1883, and the other October 15, 1883,—
which deeds were recorded. The answer further alleges that defend-
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ant not only acquired a title in fee by his said deed from James Milne,
but that defendant also acquired title to the note and
mortgage described in the complaint. The answer further
states that the plaintif and her husband soon after executing
said mortgage abandoned the premises and removed to the
dominion of Canada, and that the plaintiff has never paid any taxes
on the land, nor any part of the debt—principal or interest—secured
by said mortgage; nor has the plaintiff or her husband ever asserted
any claim or title to the land since they left the same, in 1883, until
this action was commenced, and this despite the fact that plaintiff
has had knowledge of the defendant’s possession, and has at all times
acquiesced therein. The answer further shows that the defendant
has paid the taxes on the land for the years 1889, 1890, 1891, 1892,
and 1893, and that such payments of taxes were made in the belief
that the defendant was the owner of the land. Defendant alleges
as a counterclaim that the note and mortgage described in the
amended complaint were severally assigned to the defendant, and that
the defendant still owned the same, and that there was due and un-
paid on said note, with interest, the sum of $3,250.63, which amount,
the answer alleged, was due to the defendant. The answer further
shows that said Robert S. Gurd, the mortgagee, paid divers sums
and amounts of taxes on the land in the years 1883, 1884 and 1888;
and it is averred that said taxes were so paid by Robert S. Gurd by rea-
son of his interest in said real estate, and his lien thereon under and by
virtue of said mortgage, and for which plaintiff was indebted to the
said Gurd; that no part of the taxes has been paid, and that the
claim therefor has been duly transferred to the defendant, and that
there was then due defendant on account of said taxes the sum of
$400; that after defendant had, as he supposed, acquired title to the
land, he continued to pay taxes on the land from year to year, and
did so believing that he was the owner of the land ; and that the taxes
paid by the defendant aggregated $238. The answer further states
that he plowed and backset the land after his purchase thereof, and
did so as the owner, but the value of said improvements was $400.
In this answer the defendant asked for relief as follows: That the
action be dismissed, and that title to the land be decreed to be in the
defendant, and, finally, that the defendant have judgment against
the plaintiff on his said several counterclaims.

The record shows that after the amended answer was filed the case
slumbered for an additional period of about three years, and until the
16th day of November, 1900, at which date the defendant moved
to dismiss the action. The grounds of this motion, briefly expressed,
are that the cause of action had been changed from an action in
ejectment to an action for an accounting; that in the amended com-
plaint the plaintiff did not allege, in terms, that the defendant held
the land in the capacity of a trustee, or that defendant ever accepted
any trust in the land ; and, finally, that before commencing the action
the plaintiff had not demanded any accountig. This motion was
denied, whereupon a supplemental complaint was filed, to which the
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defendant answered ; but the last-named pleadings do not in any wise
change the essential nature of the action, nor do more than enlarge
the claim for relief. The supplemental complaint sets out, however,
that on the 25th day of September, 1898, the defendant, while in pos-
session of the land as trustee under the mortgage, acquired a tax title
of the land from one M. F. Murphy, which was based on a tax sale
made in 1894 for taxes for 1893.

Upon the issues thus framed the case was tried without a jury,
and upon the 2oth day of December, 1900, the trial court filed its
findings, directing judgment to be entered in favor of the plaintiff
substantially as prayed for in the complaint, whereupon judgment
was entered adjudging that the mortgage debt was fully paid out
of the net issues and rents of the land while occupied by the de-
fendant, and that after deducting the aggregate of the mortgage
debt, with lawful taxes added, there was a balance due plaintiff from
said defendant from said issues and rents in the sum of $1,361.31,
for which amount, with costs of suit, judgment was entered. The
judgment further directed that the mortgage and several deeds, in-
cluding said tax deeds, should be held void and canceled of record,
and that the title should be quieted in the plaintiff, and that posses-
sion should be surrendered to the plaintiff. From such judgment
the defendant has appealed, and in this court asks for a retrial of all
the issues involved.

Upon these pleadings the question is first presented whether the
plaintiff or the defendant is vested with title. This question is not
difficult of solution. Plaintiff alleges, and defendant also alleges,
that plaintiff’s husband was vested with legal title when the mortgage
in question was executed ; and it is shown, and not disputed, that the
husband conveyed his interest to plaintiff before this action com-
menced, and in the year 1884. It further appears that defendant ac-
yuired what he supposed was the legal title under a deed of warranty
from the purchaser of the land at an attempted foreclosure sale made
under said mortgage on the 25th day of January, 1886, which sale
was followed by a sheriff’'s deed. But before the action was tried
in the district court on its merits, it had been finally determined by
this court that the attempted foreclosure sale was illegal and whollv
abortive. See Finlayson v. Peterson, supra. But it appears that,
prior to the execution of said deed of warranty under which defend-
ant claims title, the grantor, James Milne, who purchased at the
attempted foreclosure sale, had received from the mortgagee, Rob-
ert S. Gurd, a deed of quitclaim of the land, whereby said Gurd had
quitclaimed and granted to James Milne all his rights, both legal
and equitable, in the land, and had particularly conveyed all the rights
which he (Gurd) had acquired under the two tax deeds before men-
tioned, and which bear date, respectively, on the 3d and 15th days
of October, 1883. The question is then presented whether these
two tax deeds, or either of them, operated to convey title either to
Gurd, Milne, or the defendant. We are entirely clear that they did
not, and this for two reasons: First, it appears that the assessments
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on which both of said deeds depend for their validity were illegal
and void, in this: that the land was not sufficiently described in the
assessor's return. The description was wholly void, under the rule
laid down in Powers v. Larabee, 2 N. D. 141, 49 N. W. Rep. 724, and
Powers v. Bowdle, 3 N. D. 107, 54 N. W. Rep. 404, 21 L. R. A. 328,
44 Am. St. Rep. 511. Hence the tax deed was inoperative as a con-
veyance. But aside from this fact, the deeds cannot stand as a con-
veyance in favor of the defendant and against the plaintiff, because
when they were obtained by Gurd he was in the relation of a mort-
gagee, and, as such, was given permission by the terms of the mort-
gage to pay taxes on the land, and add the amount so paid out to the
mortgage debt. It is well established that a mortgagee, under such
circumstances, is estopped to acquire title as against the mortgagpr.
Under such a state of facts, a trust relation arises, in which the
mortgagee or his grantee becomes a trustee, and as such is not only
debarred from acquiring title himself as against the trustor, but is
under an obligation to pay the taxes, as a means of protecting the trust
property as against a hostile title. The authorities cited below will
fully sustain our conclusions upon this point, and as they have an
equal bearing upon the tax title acquired by the defendant of M. F.
Murphy by deed from Murphy dated September 15, 1898, we shall
make no further reference to the tax titles, and shall rule that they do
not operate to convey the title as against the mortgagor. See Cooley
Tax'n, pp. 503, 504, and note 1; 15 Am. & Eng. Enc. Law (1st Ed.)
p. 820, and note 3; Ward v. Matthews, 8o Cal. 343, 22 Pac. Rep. 187;
Christy v. Fisher, 58 Cal. 256; Burchard v. Roberts, 70 Wis. 111,
35 N. W. Rep. 286, 5 Am. St. Rep. 148. We therefore hold that the
record shows that the plaintiff has never been devested of her legal
title to the land in suit, and that defendant has never been vested
with the legal title thereto.

But the conceded fact remains that the defendant bought the land
of James Milne, and took possession thereof, supposing himself to
be the owner, on October 30, 1888, and has continuously cropped
the land from that date, and until the action was tried. We have
seen that, while the defendant has taken possession in good faith
and peaceably, he cannot justify his possession as owner of the land;
and, evidently anticipating this contingency, defendant has pleaded
a counterclaim by his answer, whereby it is alleged that defendant
has purchased the mortgage and the mortgage debt, and that after
the plaintiff removed from the land the defendant took posscssion
thereof with the full knowledge of the plaintiff, and by her acqui-
escence. This fact is not controverted by the plaintiff either by proof -
or allegation. The mortgage embraces the following stipulation :

“It is further expressly agreed that in the event of any failure to
pay said principal or interest notes, or any part thereof, when due
and payable, said second party, or his successors or assigns, shall
be, and is hereby, authorized to take immediate possession of said
property, and to rent the same, and be liable to account to said first
parties only for the net profits thereof.” It appears in evidence that
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Gurd took possession of the property and rented it to the defend-
ant prior to the foreclosure sale, and also that Milne was in actual
possession at and for some years prior to the date of his deed to the
defendant. From all of these allegations and facts it conclusively
appears that the defendant may well justify his act of taking posses-
sion by the terms of the mortgage itself, and also by the acquiescence
of the plaintiff in his possession. In support of this possession it
is admitted that the defendant is the owner of the debt secured by
the mortgage, and that the same, as well as the mortgage, has been
transferred to the defendant, together with the claim of his as-
signors for any lawful taxes paid on the land by them. It is true that
defendant took possession in good faith, supposing himself to be
the owner; and up to this time defendant, by his counsel, most stren-
uously objects to being placed in the category of a mortgagee in
possession, and especially protests against the plaintiff’s contention
that the defendant is a trustee of the premises, and in that relation
must account for the net rents, issues, and profits arising from the
land while occupied by hinl. But we are decidedly of the opinion
that inasmuch as the defendant cannot justify his possession on the
ground of ownership, nor at all, except in the relation of a mortgagee
taking possession by consent after default and before foreclosure,
he should be regarded, under well-established principles of law, as
a mortgagee in posession, and, as such, a trustee accountable to the
owner for net rents, issues, and profits.

It will readily be seen in this case that the question is not pre-
sented whether a mortgagee after default, or upon a sheriff’s deed
based upon an abortive foreclosure, may, without consent, take peace-
able possession of the premises, and maintain such possession as
against the mortgagor or his assignees. In the case at bar there is
an express consent in the mortgage, and it is, moreover alleged by
the defendant, and not disputed, that the defendant took and held
possession with plaintiff’s knowledge and by her acquiescence. Un-
der such circumstances, the cases, whether based upon the old form
of mortgage, or under the modern mortgage, which is a mere lien,
and not a conveyance of title, are practically unanimous to the effect
that the defendant in possession cannot by any form of action be
dispossessed until the mortgage debt is paid. The cases which could
be arrayed in support of our conclusion upon this point are very num-
erous, but we shall cite only a few which have been decided in states
where, as in this state, a real estate mortgage is a mere lien for se-
curity: Madison Ave. Baptist Church v. Baptist Church in Oliver
St., 73 N. Y. 82; Howell v. Leavett, 95 N. Y. 617; Hubbell v. Moul-
son, 53 N. Y. 225, 13 Am. Rep. 519; Moulton v. Leighton, (C. C.)
33 Fed. Rep. 143; Bryan v. Brasius, 162 U. S. 416, 16 Sup. Ct.
803, 40 L. Ed. 1022; Id. (Ariz.) 31 Pac. Rep. 519; Cooke v. Cooper,
18 Or. 132, 7 L. R. A. 273, 17 Am. St. Rep. 709; Townsend v.
Thomson, 139 N. Y. 152, 34 N. E. Rep. 1100; Johnson v. Sandhoff,
30 Minn. 197, 14 N. W. Rep. 889; Holton v. Bowntan, 32 Minn.
191, 19 N. W. Rep. 734; Hennesy v. Farrell, 20 Wis. 46 ; Brinkman v.
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Jones, 44 Wis. 498; Fee v. Swinglv. 6 Mont. 59, 13 Pac. Rep. 375;
Spect v. Spect, 88 Cal. 437, 26 Pac. Rep. 203, 13 L. R. A. 137, 22 Am.
St. Rep. 314. The case last cited is especially instructive, because
the court in that case places a construction upon a section of the Code
of California identical in its terms with that embraced in § 4714,
Rev. Codes 1899.

As has been said, an accounting was had in the district court
whereby it was adjudged that the defendant had, prior to the ac-
counting, received of and from the rents, issues, and profits of the
premises, while in his possession, a net amount greatly in excess
of the aggregate of the debt secured by the mortgage, principal and
interest, together with the amount of the lawful taxes paid by the
defendant and his predecessor, with interest on such taxes; and the
trial court, in addition to other relief, gave plaintiff a money judg-
ment for such excess. We have given careful consideration to the
matter of the accounting, and the evidence in the record relating
thereto, but we are satisfied that it will serve no useful purpose in
this opinion to enter into a detailed analysis of this feature of the
case. We are convinced that the accounting, as an entirety, is not
unjust to the defendant; and, if it is faulty in a few particulars, this
fact is explained by the failure of the defendant to furnish the trial
court detailed information, which, as a trustee, it was his duty to
furnish at the accounting. Moreover, it is our opinion that there is
no good reason for believing that another accounting, covering a
period of 11 or 12 years of farmine operations, would lead to a
result more in conformity to the principles of justice than that already
had. This action has been pending 8 years, and it is time that the
plaintiff should be given possession of her freehold. The accounting
already had does not include the year 1901, and the disposition of the
present action is therefor made without prejudice to the right o1 the
plaintiff to institute an action against the defendant to compel an
accounting for that year.

The judgment of the trial court should in all things be affirmed,
and it will be so ordered, provided, nevertheless, that the districe
court, pursuant to a stipulation of counsel filed in this court, 1s
directed to deduct the sum of $300 from the total amount of the
money judgment against the defendant as entered in the district
court. .

Young, J., concurs. MOoRGAN, J., took no part in the above

decision.
.(89 N. W. Rep. 855.)

WiLLiaM H. ARNETT vs. ELMER E. SMITH.

Equitable Issues Interposed to Action at Law.

When an answer interposed in an action at law presents issues
which are cognizable only by a court of equity, proper practice
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requires that the equitable issues shall be tried and determined
by the court before submitting the common-law issues to the jury.

Contract to Sell Land—Default—Tender. .

Where the covenants in a written contract for the sale of real es-
tate are mutual and dependent, the vendor's obligation to convey
being dependent upon a cash payment and the execution of notes
and a mortgage by the vendee, and time for perfecting title is not
made of the essence of the contract, the vendee can place the vendor
in default only by tendering performance on his part; and, in the
absence of such tender, he is not entitled to rescind the contract
and recover back payments made when the contract was executed.

Accord and Satisfaction.

In order to establish the extinction of the obligations of a writ-
ten contract by an accord and satisfaction, it is not enough to
merely show an oral agrcement to render satisfaction at a future
date. The accord must be exccuted by a delivery and reception
of the thing agreed to be accepted in satisfaction.

Specific Performance.

The defendant, through an equitable defense and counterclaim,
seeks to compel the plaintiff to specifically perform his covenants
contained in a written contract wherein the plaintiff agreed to pur-
chase and the defendant to sell and convey certain real estate owned
by the latter. It is held, on the facts stated in the opinion, that the
contract was not rescinded by plaintiff; neither was there a mutual re-
scission. Held, further; that a certain oral settlement referred to in
the opinion did not amount to an accord and satisfaction, and was
without legal effect upon the rights and obligations of the parties
as evidenced by the written contract. Held. further, that defendant
had not been put in default by a tender of performance by plain-
tiff, and that defendant, who had fully complied with his covenants
in said contract in seasonable time, and orior to the commence-
ment of this action, was entitled to a decree of specific performance.

Appeal from District Court, Cass County; Pollock, J. .
Action by William H. Arnett against Elmer E. Smith. Judgment
for defendant, and plaintiff appeals. Affirmed.

Pierce & Von Neida and Ball, Watson & Maclay, for appellant.
Turner & Lee and Morrill & Engerud, for respondent.

YouNG, J. Action upon an account stated. The defendant denies
that an account was ever stated between the parties, and further
denies that he is indebted to the plaintiff in any sum whatever. As
a further defense, and by way of counterclaim, he asks that the plain-
tiff be compelled to specifically perform his covenants contained in a
written contract for the purchase of certain real estate situated in
Cass county. The plaintiff claims that the written contract re-
fer1ed to was superseded by a settlement between the parties and his
cause of action is based upon a balance claimed to be due upon such
alleged settlement. To properly understand the issues which were
presented to the trial court for determination, it will be necessary
to state the substance of the pleadings: Plaintiff, for cause of action,
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alleges that on the sth day of July, A. D. 1900, an account was
stated between the plaintiff and defendant, and upon such statement
a balance of $475 was found due to the plaintiff from the defendant;
that the defendant agreed to pay the same on the 5th day of August
thereafter, and that he has not paid the same, nor any part thereof.
The defendant challenges the allegations of the complaint by a gen-
eral denial, and alleges that on the date of the so-called settlement
a written contract was in existence between the parties ; that plaintiff,
either fraudulently and falsely or by reason of his mistake as to the
rights of the parties under such contract, claimed that defendant
was in default in the performance of said contract, and claimed that
he had a right to rescind the same; that plaintiff fraudulently or

falsely influenced the defendant to believe that he was in default,
and while so influenced, and without default or negligence on his
part, he “was induced to enter into negotiations for a settlement of
his supposed liability to plaintiff by reason of his supposed breach
of said contract, but said negotiations were never completed or ex-
ecuted”; that immediately upon the discovery of his legal rights un-
der the contract he notified the plaintiff that he would insist upon
carrying out the terms of the written contract. The defendant further
answering, and by way of counterclaim, alleged that on the 23d day of
May, A. D. 1900, he was, and ever since has been, the owner of the
following described real estate, towit, the S. 3 of section No. 31, in
township 141 N., of range 49 W.; that on said last-named date the
plaintiff and defendant entered into a written contract whereby de-
fendant agreed to sell and plaintiff agreed to purchase the land above
described upon the conditions and terms stipulated in said contract,
which contract was attached to and made a part of the answer ; that
on the 2d day of June, A. D. 1900, defendant tendered to the plain-
tiff an abstract of title and a warranty deed to said premises at Pon-
tiac, in the state of Illinois, as agreed in the contract, but that plain-
tiff then and ever since has refused to accept the same, and to pay
the purchase money specified in said agreement, and to execute the
notes and mortgage in said agreement described. Defendant further
alleges that on the 25th day of August, A. D. 1900, and prior to the
commencement of this action, he again tendered to plaintiff the ab-
stract and deed to said premises, and that the plaintiff again and still
refuses to make the payment and execute the notes and mortgage
as agreed in said contract; that the defendant now is, and at all times
has been, able, ready, and willing to perform the conditions of said
contract then to be performed, and prays for judgment directing the
plaintiff to perform his covenants in said contract of purchase. The
contract in question, so far as material, is as follows: “Articles of
agreement, made this 23d day of May, in the year of our Lord one
thousand and nine hundred, between Elmer Smith, a single man,
party of the first part, and William H. Arnett, of the second part,
witnesseth: That the said party of the first part hereby covenants
and agrees that, if the party of the second part shall make the pay-
ments and perform the covenants hereinafter mentioned on his part
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to be made and performed, the said party of the first part will convey
and assure to the party of the second part in fee simple, clear of all
incumbrances whatsoever, by a good and sufficient warranty deed,
the following lot, piece, or parcel of land in Cass county, North
Dakota, to-wit. [Here follows a description of the land.] Said party
of the first part agrees to deliver an abstract of title showing a good
merchantable title to the above-described premises, and the said
party of the second part hereby covenants and agrees * * *
to pay to said narty of the first part the sum of eight thousand nine
hundred and twenty dollars in the manner following: Five hun-
dred dollars cash in hand, the receipt whereof is hereby acknowl-
edged, and the balance as follows, viz.: $2.500 June 2nd, 1900, to be
deposited with the National Bank of Pontiac, Illinois, until delivery
of deed and contract; $1,560 November 1st, 1900, on or before;
$1,000 November 1st, 1901, on or before; $1,000 November 1, 1902,
on or before; $1,000 November 1st, 1903, on or before; $1,360 No-
vember 1st, 1904, on or before,—with interest at the rate of six per
cent. per annum, payable annually, on the whole sum remainine from
time to time unpaid. * * * Deed to be given and mortgage taken
to secure the balance of the purchase price on payment of $3,000
and interest, being the amount due June 2nd, 19goo. Upon the de-
livery of the deed and the acceptance thereof bv the second party,
said second party is to have full and absolute possession of the above
premises, with all of the appurtenances thereto belonging including all
growing crops for the season of 1900.” The plaintiff, in his reply, ad-
mitted the execution of the contract, but denied that the defendant hag
tendered the deed and abstract to him on June 2, 1900, or at any time
prior to the sth day of July, 1900, as stipulated in said contract, and
alleged that the abstract which was submitted and tendered on June
2, 1900, was not sufficient, in this: That it did not disclose a good
and merchantable title in the defendant; that on the 26th day of
June, 1900, he notified the defendant that he then rescinded said
contract because of defendant’s failure to deliver an abstract showing
a merchantable title, and demanded the repayment of the $500 there-
tofore paid by him on the purchase price; that thereafter, and on the
sth day of July, 1900, the subject-matter of said written contract
was settled between the plaintiff and the defendant, and an account
stated, as alleged in plaintiff’'s complaint. A jury was called to try .
the case. At the close of the testimony, upon motion of the de-
fendant's counsel, a verdict was directed against the plaintiff upon
his cause of action. Thereupon the court proceded to try the issues
presented by the equitable counterclaim and the plaintiff’s reply
thereto. Findings of fact and conclusions of law were made and filed
favorable to the defendant, upon which a decree of specific per-
formance was subsequently entered as prayed for by the defendant.
Thereafter the plaintiff moved for a new trial upon a settled state-
ment of the case. This was overruled. Plaintiff has appealed from
the order denyving his motion, and has also taken a separate appeal
from the judgment. The last-named appeal is taken upon the judg-
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ment roll proper. A new trial is not demanded in this court, the
errors relied upon being assigned upon the statutory judgment roll.
The two appeals are presented together.

No questions of practice are presented by counsel for either party.
Nevertheless we deem it proper to state that correct practice reguires
that the equity issues presented by the defendant’s answer should
have been first tried and determined by the court. Had this been
done, no issue of fact would have been left for the jury, and we would
not be embarrassed by the anomalous record here presented. The es-
tablished procedure is that, “when an equitable defense is nresented,
it is to be decided by the court as if it were an equitable proceeding,
before other issues are determined, because the determination of
the equitable issues in favor of the defendant would put an end to
the litigation, and obviate the necessity of trving the legal issues
involved.” 7 Enc. Pl. & Prac. 810, 811, and cases cited. It will be
seen that plaintiff’s legal theory is that the written contract of May
23d was entirely superceded and annulled by the subsequent oral con-
tract of July 5th, and that such oral contract is valid and binding upon
both parties. If this position is legally sound, it will be conceded that
the court erred in directing a verdict against the plaintiff and in de-
creeing a specific performance of the contract. But if, on the other
hand, the written contract was not superceded by the oral contract,
in that event it will be conceded that the verdict was properly directed,
and the judgment of the trial court was proper. The facts which we
deem material to a solution of the questions presented are not in
dispute. Wyman & Ball, real estate agents at Fargo, acted as de-
fendant’s agents in selling the land to plaintiff. Before forwarding
the deed and abstracts of title to plaintiff, they submitted it to their
attorneys, Ball, Watson & Maclay, for an opinion, but did not sub-
mit a copy of the contract. The abstract so submitted among other
things showed a tax deed, executed by the county treasurer of Cass
county in December, 188g, for the 1882 taxes, running to one Charles
P. Hazeltine, and duly recorded on December 19, 1885. The ab-
stract further showed that the defendant’s grantor, one Seth G.
Wright, derived his title by a foreclosure of a mortgage, in which
it appears that one Charles P. Hazeltine was made a party defend-
ant, service upon him being by publication. The attorneys to whom
the abstract was referred for examination gave a written opinion
thereon, in which they stated, after referring in detail to the several
conveyances in the defendant’s chain of title, that: “We are of the
opinion that the present legal title to this property is vested in Elmer
E. Smith. * * * We do not consider the tax sale made for taxes
levied on the land for the year 1885 to constitute any lien, for the
reason that said land was a part of the grant of the "Northern Pa-
cific Railroad Company, the survey fees were not paid thereon, and
such taxes were null and void. Railroad Co. v. Rockne, 115 U. S.
600, 6 Sup. Ct. 201, 29 L. Ed. 477.” On May 31, 1000, Wyman &
Ball sent the abstract, together with the defendant’s warranty deed,
by registered mail, to the National Bank of Pontiac, and inclosed
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therewith five blank notes and a mortgage deed to be executed by
the plaintiff pursuant to the terms of the contract. In their letter
of transmittal they stated that the title had been examined, and that
it was absolutely perfect, and inclosed the written opinion of their
attorneys. On June 4, 1900, the bank acknowledged the receipt of
the papers, and stated that Mr. Arnett and his attorney were exam-
ining the title. On the following day—June 5th—the bank returned
the abstract to Wyman & Ball, with a specification of a number of
particulars wherein Arnett’s attorney considered that it failed to show
merchantable title, with a request that such requirements be com-
plied with, and that the abstract, when completed and correced, be
returned. One of the objections pointed out was the tax deed to
Hazeltine. On June 11th Wyman & Ball returned the abstract to
the bank, corrected in the particulars specified, save as to the tax
deed. In their letter of transmittal they stated on this point that
“none of this land being the N. P. Railroad grant was taxable before
the year 1888.” The abstract was handed by Arnett to his attor-
ney for further examination, and on June 22d the same was returned
to him with a written opinion pointing out that Charles P. Hazel-
tine, the holder of the tax deed. was not a party to the Wright fore-
closure; and that, as “Charles P. Hazeltine was not identified with the
tax deed by any findings in the decree, the rights of Charles P. Haz-
eltine are not determined.” The next day—June 23d—Arnett wired
Wyman & Ball: “Title not merchantable. Cannot wait longer.
Demand return of money.” He at the same time wrote Wyman &
Ball as follows: “Since the title is not a merchantable one, and so
much time has elapsed, I must call the deal off. You will please no-
tify Smith to this effect. It will then be his duty to return the deposit
of $500 made by me on the land.” He also stated in the letter that
a party who was to make him a loan refused to accept the title.
Under the same date the bank wrote Wyman & Ball as follows.
“With reference to the Arnett-Smith deal, will say that we had
agreed to make Mr. Arnett a loan of several thousand dollars if his
title was O. K., but we do not care to make a loan on this title in its
present condition. Mr. Simmons’ (Arnett’s attorney’s) comments
herewith enclosed. I understand that Mr. Arnett refuses to wait
longer. The deed and abstract are in our hands awaiting your order.”
Up to the time when the communications last referred to were re-
ccived Wyman & Ball were acting for the defendant, Smith, under
their original agency. Thereafter they acted on behalf of the plain-
tiff, Arnett, in carrying out his instructions, and lent to him their
personal services for the purpose of procuring a settlement and re-
scission of the contract. On June 26th Wyman & Ball “notified
defendant that plaintiff rescinded the contract because the title was
not merchantable,” and stated to him the contents of Arnett’s letter,
wherein he had stated that it was Smith’s dutv to return the $500
received by him when the contract was executed. They also re-
quested and induced him to consult with the firm of Ball. Watson &
Maclay to ascertain what effect the fact that the contract called for
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and required him to give a merchantable title would have upon the
rights of the parties. This request was complied with, and the de-
fendant was advised that the title was probablv not merchantable,
and that it would have to be passed upon by the courts, and that
the chances were decidedly against its being held merchantable.
Between June 26th and July sth a number of conversations were
had between the members of the firm of Wyman & Ball and the de-
fendant concerning the contract, with the result that the defendant
became entirely convinced that he was in default, and that the plain-
tiff had the right to rescind, as he had attempted to do, and that the
defendant was under a legal obligation to repay the $500 theretofore
received by him on the purchase price. To facilitate a settlement,
the firm of Wyman & Ball conditionally promised to procure a con-
cession of $25 for moneys expended by the defendant in attempt-
ing to perfect the sale, which sum covered canceled revenue stamps
and the cost of abstract of title. This condition was assented to by
the defendant, and he expressed a willingness and anxiety to settle
for the sum of $475, and orally promised Wyman & Ball to pay the
sum of $475 in one month, but expresslv refused to give a note for
said sum, as requested by them. On July sth the plaintiff came to
Fargo, and, after ascertaining the condition of the proposed settle-
ment, called upon the defendant at his place of business, in company
with Mr. Wyman. In the course of a brief conversation Smith stated
that he had spent the $500 which he had received on the purchase
price, and he could not then repay it without borrowing which he
did not desire to do; that Mr. Wyman had agreed to discount the
amount $25, to cover the expenses incurred by him, and, if he (Ar-
nett) was willing to agree to this, the defendant would pay the $475
on August 5th thereafter. Arnett replied that this would be satis-
factory. No further conversation was had. In a day or two there-
after the defendant, Smith, consulted the firm of Turner & Lee, his
attorneys in the present action, in reference to his title and with re-
ference to his obligations under the written contract. On or before
August s5th Smith notified Wyman & Ball that he had decided not
to pay the $475; that his attornevs had advised him that he could
compel the plaintiff to comply with the written contract. Turner
& Lee procured and caused to be recorded a quitclaim deed from
Charles P. Hazeltine and wife to the defendant, covering the defect
as to the tax deed before referred to, and had the abstract extended to
show such correction, with certain other corrections, which need not
be mentioned. On the 25th day of August said attorneys, acting
on behalf of the defendant, sent to the bank at Pontiac the deed
theretofore. executed, together with a mortgage and notes for exe-
cution by plaintiff, accompanied with a corrected abstiact, which con-
cededly showed perfect and merchantable title, with the direction
that the deed be delivered to plaintiff upon his making the required
payment and executing the notes and mortgage as provided in the
written contract. On the same day they wrote to the plaintiff. ask-
ing him to call and examine the abstract, and demanded a perform-
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“ance of said contract. A similar letter was at the same time written

to the plaintiff’s attorney at Pontiac. The plaintiff then and at all
times since declined to perform, relying entirely upon the alleged
rescission and settlement which is the basis of his present cause of
action.

The question presented for determination is whether the written
contract was annulled and rescinded, and the subsequent oral agree-
ment substituted in lieu thereof. Counsel for plaintiff con-
tend that such was the legal effect of the facts narrated. We are
not able to agree to this conclusion. We are of opinion that the
facts do not show that Arnett at any time had the right to rescind
the contract. Not having such right his attempted rescission was
entirely abortive. It is entirely clear that there was no mutual re-
scission. We reach this conclusion without determining whether
the abstract showed a merchantable title before the quitclaim deed
was procured from Hazeltine. It is not disputed that the title
tendered on August 25th which was prior to the commencement of
this action, was perfect and merchantable. The covenants contained in
the written contract were mutual and dependent. The defendant
was obliged to furnish an abstract showing merchantable title as a
condition precedent to his right to demand and receive payment and
the notes and mortgage. The plaintiff, on the other hand, was bound
to pay or tender the sum named in the contract, and to execute the
notes and mortgage therein referred to, as a condition prerequisite
to his right to demand and receive the title and conveyance bar-
gained for. The contract did not place a fixed time limit within
which the defendant must furnish the abstract showing merchant-
able title. In the absence of a stipulated time, the defendant was
entitled to a reasonable time to perfect his title. After tender of
performance by the plaintiff and demand for performance upon de-
fendant, the plaintiff could place the defendant in default only by a
proper tender of performance on his part. This he did not do. The
notes were not signed ; neither was the mortgage executed; nor was
the $2,500 required to be paid deposited in the bank so as to be avail-
able to the defendant in case the abstract showed the title to be mer-
chantable, nor was it tendered to the defendant. Had the plaintiff
brought an action to recover the $500 paid by him to’'the defendant,
basing his cause of action upon the alleged defaults of the defendant,
his complaint would not have stated a cause of action, in the absence
of an averment of full performance or offer of performance on his
part. On this point there seems to be no conflict of authority.
Lnglander v. Rogers, 41 Cal. 420; Dennis v. Strassburger, 89 Cal.
583, 26 Pac. Rep. 1070; Bakeman v. Pooler, 15 Wend. 637; Strong v.
Blake, 46 Barh. 227; Dunham v. Jackson, 6 Wend. 22, 35; Johnson
v. Reed, 9 Mass. 78, 4 Am. Dec. 36; 2 Warv. Vend. p. 880, § 32.
Furthermore, had the plaintiff made a proper offer of performance,
and a demand upon the defendant for the delivery of an abstract
showing merchantable title, nevertheless he would not have had the
right to immediately rescind. In cases where the contract does not
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fix a time limit for perfecting title the vendor is entitled to a reas-
onable time after notice of defects in which to perfect his title or
remedy any defects therein, and not until the giving of such notice,
and an offer to perform the contract on the purchaser’s part upon re-
ceiving a perfect title, and the refusal of the defendant thereafter to
convey as agreed, would a purchaser have a right to rescind the agree-
ment. Anderson v. Strassburger, 92 Cal. 38, 27 Pac.Rep. 1095. As was
said by the court in Andrew v. Babcock, 63 Conn. 109, 26 Atl. Rep.
715: “The established principle is that, where a contract is entered
into in good faith, and time is not of its essence, and is not made ma-
terial by the offer to fulfill by the other party and a request for a
conveyance, the vendor will be allowed reasonable time and oppor-
tunity to perfect his title, however defective it may have been at
the time of the agreement. All that is necessary is that the plaintiff
is able to make the stipulated title at the time when, by the terms of
the agreement, or by the equities of the particular case, he is re-
quired to make the conveyance to entitle himself to the considera-
tion.” Eastow v. Montgomery, go Cal. 307, 27 Pac. Rep. 280, 25
Am.St.Rep.123; Moore v. Smedburgh,8 Paige, 600; Dressel v. Jor-
don, 104 Mass. 407; Mitchell v. Allen, 69 Tex. 70, 6 S. W. Rep.
745 ; Dodson v. Havs, 29 W. Va. 577-594, 2 S. E. Rep. 415; Logan v.
Bull, 78 Ky. 607. It follows, necessarily, from an application of the
foregoing principles to the facts of this case, that plaintiff’s effort
to rescind the contract was entirely unavailing, and without legal
effect.

We may now inquire whether there was a mutual rescission by
the parties when they met in Fargo on July sth. The facts nega-
tive of any such conclusion. Mutual rescission implies that the minds
of the parties met with the common desire and purpose to cancel
the mutual obligations of the written contract. It is true the record
shows that the plaintiff has at all times been desirous of being relieved
from the contract, but the reverse is true as to the defendant. He has
at all times been willing and anxious to complete the same, and at
no time has he desired to rescind. The oral agreement of July
sth did not, in_terms, relate to a rescission of the written contract.
Prior to that time the defendant had been convinced by the plain-
tiff’s agents that he (the defendant) was in default, and that he
was legally obligated to repay to the plaintiff the $500 which he had
received upon the purchase price. The defendant’s promise of July
sth was based upon this supposed liability, and had reference to
nothing else. The defendant then believed that he had forfeited
his rights under the contract, and that plaintiff had a lawful right
to the repayment demanded. These facts do not show a mutual
rescission.

Plaintiff’s counsel further contend that the oral promise of the
defendant on July sth operated as an accord and satisfaction of all
matters connected with the written contract, and that, in legal effect,
it superseded it. To this contention we cannot agree. As before
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stated, the only matter in contemplation between the parties was
the adjustment of the supposed money liability of the defendant,
and nothing else. If the transaction could be termed an accord and
satisfaction, it would be applicable onlv to the matter then being ad-
justed, which was, as stated, the defendant’s liability to repay the
$500 formerly received. But, conceding that the alleged settlement
extended to all features of the written contract, nevertheless we are
agreed that it did not amount to an accord and satisfaction. *‘An ac-
cord is an agreement to accept in extinction of an obligation some-
thing different from or less than that to which the person agreeing
to accept is entitled.” Section 3824, Rev. Codes. “Though the
parties to an accord are bound to execute it, yet it does not extinguish
the obligation until it is fully executed.” Section 3825, Id. -*“Ac-
ceptance by the creditor of the consideration of an accord extin-
guishes the obligation and is called satisfaction.” Section 3826, Id.
The foregoing sections are merely a legislative declaratation of the
common law. The supreme court of South Dakota in referring to
and construing these sections, which are embodied in § § 3483-3485.
Comp. Laws, in force in that state, in Carpenter v. Railway Co., 64
N. W. Rep. 1120, said: *“To establish a plea of accord and satisfac-
tion under the statutory or common law, it must not only appear
that there was an agreement to accept, in full settlement of an obliga-
tion, something different from or less than that to which one of the
parties is entitled, but it must be shown that such agreement has been
fully executed, and the obligation extinguished by the creditor’s
actual acceptance of the consideration specified in the agreement
constituting an accord.” See cases cited in opinion, which fully sus-
tain the text above quoted. As was said by Mitchell, J., in Hoxsie v.
Lumber Co., 41 Minn. 548, 43 N. W. Rep. 476: “There must be a
satisfaction as well as an accord. The accord agreement must be
fully executed, and the thing to have been taken must have been re-
ceived and accepted in satisfaction, in order to constitute a bar to
a recovery.” An accord is executory as long as something remains
to be done in the future. It is sufficiently executed only when all
is done which the party agrees to accept in satisfaction of the pre-
existing obligation. Bragg v. Pierce, 53 Me. 65; Therasson v. Pet-
erson, *41 N. Y. 636; Babcock v. Hawkins, 23 Vt. 501; Edwards v.
Bryan, 88 Ga. 248, 14 S. E. Rep. 595; Memphis v. Brown, 20 Wall.
289, 22 L. Ed. 264, 268; 2 Smith, Lead. Cas. 149, 150, 385, 389;
Line v. Nelson, 38 N. J. Law, 358; Tilton v. Alcott, 16 Barb. 508;
Russell v. Lytle, 6 Wend. 391, 22 Am. Dec. 537; Daniels v. Hallen-
beck, 19 Wend. 408; Young v. Jones, 64 Me. 563, 18 Am. Rep. 279;
Cushing v. Wyman, 44 Me. 121; Bank v. De Grauw, 23 Wend. 342,
35 Am. Dec. 569; 1 Beach, Mod. Cont. § 437. As was said by the
court in Kromer v. Heim, 75 N. Y. 574, 31 Am. Rep. 491: “Where
the performance of the new promise was the thing to be received
in satisfaction, then, until performance, there is not complete accord,
and the original obligation remains in force.” In the case under con-
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sideration there was an agreement by the plaintiff to receive the sum
of $475 in full discharge of his claim of $500, and a promise to pay
said sum by the defendant 30 days thereafter. This amounted to an
accord executory. But, as we have seen, a mere accord is not suf-
ficient. There must be a satxsfactxon to render it effective ; that is, the
reception of the thing agreed to be received. In this case the thing
agreed to be received in satisfaction was the sum of $475, which the
defendant declined to pay. It follows from what we have said that
the oral agreement of July sth did not supersede the written contract,
or, in legal effect, alter the rights and liabilities of the parties there-
under in any way whatever. But we think the alleged settlement
was without legal effect for another reason. The defendant’s consent
thereto was necessary to give it validity. True, he gave an appar-
ent consent. But such consent was not free, for it was clearly given
under a mutual mistake of law. It is apparent that the defendant
agreed to make repayment under the belief that under the law he
had forfeited all his rights under the written contract, and it is ap-
parent that this belief was induced by the plaintiff. The mistake as to
their legal rights was mutual. Upon this state of facts the defend-
ant’s consent was not free, and was subject to be rescinded, and that
he did rescind is not disputed. See § § 3836, 3841, 3843, 3844, 3854,
Rev. Codes.

The conclusion follows necessarily from the views heretofore ex-
pressed that the written contract was and is in full force and effect,
and that the defendant is entitled to have the same specifically per-
formed. It is not material whether the abstract as originally pre-
sented showed merchantable title. The defendant not having been
placed in default by a tender of performance by the plaintiff,
any conclusion which we might reach upon the merchantability of the
title as shown by the abstract first presented would not affect their
legal rights as now presented, for the reason that the abstract fur-
nished on August 25th, which was prior to the commencement of this
action concededly showed perfect and merchantable title, such as de-
fendant had agreed to give.

The order and judgment appealed from will be affirmed, and it
is so ordered. All concur.

(88 N. W. Rep. 1037.)

OLIVER C. DALRYMPLE @s. SECURITY IMPROVEMENT COMPANY.

Homestead Exemption.

Under the laws of this state the statutory homestead is exempt
from judgment liens and forced sales, save as to certain debts
expressly excepted by the statute, so long as the property retains

N. D. R.—§
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its homestead character, and an incumbrance or alienation of the
same does not constitute a fraud upon the judgment creditors of
the holder of the title.

Judgment Not Lien Against Legal Owner.

Judgments become liens upon real estate only to the extent of the
interest of the judgment debtor, and when the judgment debtor has
the bare legal title, without interest, and the equitable title is in
another, the lien, in equity, does not attach.

Judgment Lien Subject to Prior Contract.

The lien of a judgment entered against the vendor of real estate
after a contract of sale, and before the execution and delivery of a
conveyance to the vendee, is subject to such contract. It may be
made effective against such portions of the purchase price as remain
unpaid. When the entire purchase has been paid or the same is
due to another than the vendor, no lien attaches.

Quieting Title.

It is held, on the facts stated .n the opinion, that the judgments
owned by the several defendants do not constitute liens upon the
real estate in controversy in this action, and that the trial court
properly quieted title in plaintiffs.

Appeal from District Court, Cass County; Lauder, J.

Action by Franklin S. Dalrymple and others, by Oliver C. Dal-
rvmple, their guardian, against the Security Loan & Trust Company
of Cassclton and others. Judgment for plaintiffs, and defendants
appeal. Affirmed.

Pollock & Scott and Morrill & Engerud, for appellants.
Newman, Spalding & Stambaugh, for respondents.

Young, J. Action to quiet title and to determine adverse claims
to real estate, and for other relief. The property in controversy con-
sists of a house and two lots situated in the city of Casselton, and
formerly occupied by O. C. Dalrymple and Isabella C. Dalrymple,
his wife, as the family homestead. The fee title to the real estate in
question was in Isabella C. Dalrymple from March 7, 1883, until
May 3, 1891, during all of which time it constituted the family resi-
dence of herself and hushand and their children. On the last-named
date Isabella C. Dalrymple died intestate, leaving as her onlv heirs
her husband, O. C. Dalrymple, and four minor children, one of whom
has since died. The plaintiff's herein are the three surviving chil-
dren.  Seven of the defendants are judgment creditors of O. C. Dal-
rvmple, and claim that their judgments constitute liens upon the
property involved in this litigation. The Security Loan & Trust
Company has an unsatished mortgage upon the premises, which,
however, concededly, has been paid. Sales were made under exe-
cutions issued on two of the aforementioned judgments, and sheriff’s
certificates were issued to the judgment creditors, who were pur-
chasers at the sales. H. G. Scott, the remaining defendant, is in
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possession of the premises under a lease made by O. C. Dalrymple
as guardian of the minor children. The trial court found that the
entire legal and equitable title to the premises in controversy was
vested in the plaintiffs, and entered judgment quieting title in them
as against all claims, estates, liens or interests of the defendants, and
decreeing a cancellation of the mortgage standing unsatisfied in the
name of the Security Loan & Trust Company, and the two sheritf's
certificates issued on the sales made under the judgments, and ad-
judging that the defendant H. G. Scott holds the premises as a ten-
ant of these plaintiffs. The defendants have appealed from the judg-
ment, and in a settled statement of the case, containing all of the
evidence offered at the trial have demanded a review and retrial of
the entire case in this court.

The real question in controversy is whether the judgments against
Oliver C. Dalrymple constitute liens upon the property in question.
It is agreed that under § 3742, Rev. Codes 1899, relating to the order
of succession to the estates of intestates, the title to the property
in question, upon the death of Isabella C. Dalrymple, on May 3,
1891, descended one-third to her surviving husband, Oliver C. Dai-
rymple, and the remainder to her four minor children, three of whom
are plaintiffs in this action. The defendants concede that the plain-
tiffs are the owners on an undivided three-sixths of the property in
question, uninctmbered by the liens on the judgments, but contend
that such judgments are liens upon the one-third which O. C. Dal-
rymple inherited, and also the one-sixth interest which descended
to the fourth child, now deceased; the father being the sole heir
of such deceased child. Section 3742, supra. In other words, de--
fendants contend that the plaintiffs and their father, Oliver C. Dal-
rymple were tenants in common, and that their judgments become
liens upon the interest of Oliver C. Dalrymple. The plaintiffs, on
the other hand, deny that the judgments are or ever were liens upon
the property in question, and contend that, by virtue of certain con-
veyances to which we will hereafter refer, they are vested with the
entire title, both legal and equitable, to said premises.

The facts essential to a determination of the questions presente:l
by this appeal may be stated as follows: Isabella C. Dalrvmple was
the owner not only of the property here in controversy, but also of
other real estate, consisting of farm lands. Iler hushand was in-
debted to the Cass County Bank in a considerable sum. On October
3, 1889, she joined her husband in a convevance of the property
here involved to said bank, and at the same time conveved to said
bank farm lands to the amount 1,440 acres. The several conveyances
were in form quitclaim deeds, but were given for the purpose of
security only, and were, in legal effect, mere mortgages.  After the
death of Isabella C. Dalrymple, as before stated, her surviving hus-
band continued to occupy the premises here in question, with the
minor children, as their homestead, until about November, 1894. On
April 24, 1893, which was subsequent to his wife's death, and prior
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to the abandonment of the homestead, Oliver C. Dalrymple had a
settlement and accounting with the Cass County Bank, at which
the amount of his indebtedness secured by the conveyances before
mentioned was fixed at the sum of $21,248.64. It is agreed that the
property covered by the bank’s mortgages did not exceed the value
of $16.500, and it is further conceded that O. C. Dalrymple was
then, and has since been, insolvent. On said last-named date a wrz-
ten contract was entered into between O. C. Dalrymple and said
bank which provided for a transfer to said bank of both the possession
and title to all of the property covered by the bank's mortgages, in-
cluding not only the interest of Oliver C. Dalrymple, but also that
of the four minor heirs. This contract, after describing the several
conveyances executed by the deceased, Isabella C. Dalrymple, to the
bank, and the amount of the then existing indebtedness, among
other things, recites that: “Whereas, Isabella C. Dalrymple * * *
has died, leaving as her heirs and next of kin Oliver C. Dalrymple
* * * and four children [naming them], and a foreclosure of
the deeds becomes necessary in order to give said Cass County Bank
an absolute title in fee to said premises, and it being by all the parties
deemed advisable for said bank to take such title in fee: Now, there-
fore, in consideration of these premises, and the sum of one dollar
in hand paid to said Oliver C. Dirymple, it is now mutually agreed
as follows: Said Oliver C. Dalrymple shall at once secure from
the county court of Cass county letters of guardianship over the
persons and property of the minor heirs of Isabella C. Dalrymple,
deceased, to the end that the bank can make proper and legal service
of the foreclosure proceedings upon him as such guardian. * * *” The
contract, in substance, further provides that (2) Said Cass County
Bank will at once bring an action or actions to foreclose the deeds
above described, claiming to be due on this date the amount hereto-
fore agreed to be due, to-wit, $21,248.64. Said Oliver C. Dalrymple
agrees to answer at once, admitting the claim of the said bank, and
consenting that judgment be entered forthwith against him. (3)
Dalrymple, on his part, further agrees to give a bill of sale of all
personal property on which the bank has a chattel mortgage, and
to permit said bank to take immediate possession thereof, and sell
and dispose of the same. Further, that said bank should have
full and complete possession of all the real estate covered by the
mortgages, with power to sell the same as it sees fit, without any
liability to account for rents or profits arising frum such sale,
excepting therefrom lots 3 and 4 in block 20 in the city of
Casselton, which is the property here in controversy. (4) The
bank, on its part, agreed to permit said Dalrymple to take
possession and control of the homestead, and to have and use the
same as his own, free from all rent charges. Said bank further
agreed that, at the time “of getting its title perfected by foreclosure
proceedings to the other land ahove described, to convey by special
warranty deed, free and clear of all incumbrances, said lots 3 and 4,
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block 20, to said Oliver C. Dalrymple, or such other person as he shall
designate.” (5) The bank further agreed that it would keep the
buildings on the homestead insured in the sum of not less than $1,500,
and, in case of loss by fire prior to the conveyance of said lots to
the said Oliver C. Dalrymple, moneys received therefor should be
paid to said Oliver C. Dalrymple, in addition to conveying him said
lots. (6) The bank further agreed that after said Dalrymple had
been appointed guardian of said children, and had served his answer
as agreed, admitting the amount of the bank’s indebtedness, to pay
to him the sum of $1,000 in full payment of all matters between
them, and to cancel and surrender all obligations, including notes,
mortgages, and judgments, held by it against him, and to give a
receipt in full for all claims and demands of every kind and nature.
The contract contains this further recital: “To this end said Oliver
C. Dalrymple agrees to treat this transaction made this day as a full
and final settlement between them, and guarantees that, as far as
he and his heirs are concerned, they will neither ask nor demand of
said bank any of said land or personal property above described,. ex-
cept the homestead lots described as lots 3 and 4, block 20, First
addition to Casselton, hereinbefore provided to be conveyed by said
bank to Oliver C. Dalrymple, and the following articles of personal
property.” Here follows the description of certain personal property
which was released to said Dalrymple, free and clear of all liens or
mortgages held by the bank.

It is conceded that the stipulations contained in the foregoing
contract were fully performed, both on the part of the Cass County
Bank and on the part of Dalrymple. The bank foreclosed its several
mortgages by actions in which Dalrymple and the four minor chil-
dren were made parties defendant. Judgment was obtained by de-
fault, and all of the property covered by the mortgages, including
the property here in question, was sold under said judgment on Jan-
uvary 29, 1895; the bank being the purchaser at the sale. No re-
demption was made, and on the 3d day of April, 1896, a sheriff's deed
was issued to the bank for all said property including the lots here
in question. The property here involved stood in the name of the
bank until April 8, 1896, on which date, at the request of O. C. Dal-
rymple, it was conveyed by warranty deed to John ‘C. Dalrymple,
an uncle of the minor children of Isabella C. Dalrymple, who had
been appointed in the state of Pennsylvania as guardian of the es-
tate of said minors in that state. On the 13th day of April, 1897,
John C. Dalrymple made, executed, and delivered to one J. M.
Smith a quitclaim deed of the premises here in question, which deed
purported, in terms, to convey to him said property as trustee, and for
the use and benefit of the minor children of Isabella C. Dalrymple.

This case was before this court upon two former appeals, upon
demurrers to the complaint. Smith ©. Trust Co., 8 N. D. 451, 79 N.
W. Rep. 981 ; Dalrymple v. Trust Co., 9 N. D. 306, 83 N. W. Rep.
245. It was determined on such appeals that upon the facts alleged
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in the complaint, which were substantially as hereinbefore stated,
the title to the premises in question (both that held by the minor chil-
dren and by the surviving husband) was devested by the foreclos-
ure of the bank’s mortgage, and the same was vested in the bank
under the sheriff’'s deed issued in pursuance of the foreclosure pro-
ceedings, and, further, that the legal effect of the conveyance by the
bank to John C. Dalrymple was to vest the title, both legal and equi-
table, in the minor children, the plaintiffs herein. The facts pleaded
upon which the foregoing conclusions were based were found by the
trial court to be true, and upon a review of the evidence in this court
~we reach the conclusion that the findings are fully sustained. To this
cxtent, therefore, these questions are ruled by our conclusions upon
the former appeals.

On this appeal counsel for appellants urge two grounds for re-
versing the judgment of the trial court. It is urgd in the first place
that the contract entered into between Dalrymple and the bank. in
pursuance of which the foreclosure was made, and the title passed to
the bank, and subsequently to these plaintiffs, was fraudulent as to
judgment creditors of Dalrymple, and that for this reason the title
of Dalrymple did not pass to the bank by the foreclosure proceedings,
but still remains in him, incumbered by the liens of the judgments.
This contention is without merit. As has already been stated, the
property in question, which the defendants seek to subject to the
payment of their judgments, constituted the family and statutory
homestead from 1883 until November, 1894. None of the several
judgments of the defendants were entered prior to the attaching
of the homestead exemption. The homestead right existed on April
24, 1893, the date when the contract in question was executed. It is
apparent upon this state of facts that Dalrymple could incumber or
alienate his interest in said property without consulting his creditors.
Having the character of a homestead it was not subject to levy and
sale under execution, and was not bound by the liens of judgments
against him. Rev. Codes, § 3605; Kwvello v. Tavlor, 5 N. D. 76, 63
N. W. Rep. 889; 1 Black, Judgm. § 425; 2 Freem. Ex'ns, § 355.
No valid reason existed-to prevent Dalrymple from conveying his es-
tate and interest in the property directly to the bank by deed, and it
cannot be doubted, had he done so, the bank would have acquired
all of his estate, entirely freed from the lien of the defendants’ judg-
ments. We agree with counsel for defendants that the foreclosure
“was merely a form adopted to effectuate the conveyance of title,
and thus execute the agreement of Dalrvmple to convey, and the
bank to accept, the farm lands in satisfaction of the debt.” As has
been said, Dalrymple could have conveyed all of his interest directly
to the bank without impairing the rights of judgment creditors, and
no valid reason is or can be urged why the same result does not
follow a transfer of title through the foreclosure made in pursuance
of the contract in question.

Counsels’ second contention is that the judgments became liens
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upon the property in question when the same was abandoned by
Dalyrmple in the fall of 1894, and that, inasmuch as the judgment
creditors were not made parties to the foreclosure proceedings, their
right of redemption has not been cut off, but, on the contrary, that
the liens of such judgments still exist, to the extent of Dalrymple’s
interest in the property at the time the homestead was abandoned.
This contention can be asserted only as to five of the judgments.
The remaining two were not entered until after the issuance of the
sheriff’s deed to the bank, and plainly such judgments never became
liens upon the property in question. It must be conceded that the
liens of the other five judgments attached to Dalrymple’s interest,
if he had an interest to which such liens could attach. That he
had the legal title to an undivided one-third of the property is con-
ceded. But mere title in Dalrymple is not sufficient to sustain judg-
ment liens. There must be an interest to which the lien can attach.
The law is well settled that the lien of a judgment does not attach to
naked title, but only to the judgment debtor’s interest in real estate;
and if he has no interest, though possessing the naked title, then no
lien attaches. Thomas v. Kennedy, 24 lowa, 397, 95 Am. Dec.
740. As was said by the court in Hayes v. Reger, 102 Ind. 524, 1
N. E. Rep. 386: “The interest which the lien of a judgment affects
is the actual interest which the debtor has in the property, and a
court of equity will always permit the real owner to show (there
being no intervening fraud) that the apparent ownership of another
is or was not real; and when the judgment debtor has no other in-
terest, except the naked legal title, the liecn of a judgment does not
attach.” Lounsberry v. Purdy, 11 Barb. 490; White v. Carpenter,
2 Paige, 217; Keirsted v. Avery, 4 Paige, 9; Brown v. Pierce, 7
Wall. 205, 19 L. Ed. 134; Hydraulic Co. v. Loughry, 72 Ind. 562;
AMoyer v. Hinman, 17 Barb. 137; Freem. Judgm. § § 355, 356; 1
Black, Judgm. § 421. The concensus of judicial opinion, as stated
by Freeman on Judgments, is that: “Whenever a lien attaches to
any parcel of property, it becomes a charge upon the precise inter-
est which the judgment debtor has, and no other. The apparent in-
terest of the debtor can neither extend nor restrict the operation of the
lien, so that it shall incumber any greater or less interest than the
debtor in fact possesses.” The question here presented has arisen
most frequently in cases where judgments have been entered against
a vendor of real estate after a valid contract to convey, and before
the delivery of a conveyance to the vendee. It is held that on a sale
under such intervening judgment the sheriff’s vendee succeeds to
the precise situation of the original vendor, and becomes entitled to
require and receive payment of the balance of the purchase money.
As was said by the court in Wells v. Baldwin, (Minn.) 10 N. W,
Rep. 427: “In other words, the purchaser at such a sale would be
entitled to the same rights as the vendor in the contract had, and
would be compelled to make a conveyance to the vendee upon pre-
cisely the same terms upon which the vendor could have been com-
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pelled to convey.” It is well settled that the lien of a judgment at-
taching to real estate after a contract of sale extends only to the in-
terest of the vendor, and is entirely subject to the contract of sale.
1 Black, Judgm. § 438:Berryhill v. Potter, (Minn.) 44 N. W. Rep.
251; 2 I'reeman Judgments, § 364; Filley v. Duncan, 1 Neb. 134,
93 Am. Dec. 337, and case cited in note.

Tested by the foregoing principles, we may now inquire whether,
upon the facts of this case, the judgments ever became a lien upon
the premises in question. We have no hesitation in giving a negative
answer to this question. This conclusion is based upon the ground
that Dalrymple had at no time any interest in the property to which
liens could attach. He had legal title to an undivided interest,
but, as we have seen, bare legal title is not sufficient to sustain the
lien of a judgment. The entire estate and title which descended to
Oliver C. Dalrymple and the four minor children upon the death of
his wife was mortgaged to the bank to secure his individual debt
to the amount of $21,248.64. It is conceded that the value o1 all of
the mortgaged property did not exceed $16,500. As between the
heirs and the bank, there was in fact no valuable equity. The prop-
erty was mortgaged for more than it was worth. But not only was
the property mortgaged for an amount greatly in excess of its actual
value, but Dalrymple’s interest was incumbered with the greater pro-
portion of the burden of the incumbrance. The debt secured being his
individual debt, the other heirs were entitled in equity to have their
interests entirely freed from the lien of the mortgages, and, as be-
tween them and their father, to have the burden of the same cast
entirely upon his interest in the property. The amount of the mort-
gage debt, as has been stated, was $21.248.64. It is conceded that Dal-
rymple’s one-third interest in all of the property mortgaged was onty
$5,500 in value, and that the interest of the four minor children was
$11,000. The entire debt being the individual debt of Dalrymple,
his interest in the property could be reached by judgment creditors
only after paying the entire mortgage debt; and the value of his
interest, as will be seen, is barely one-fourth of the amount for which
it was incumbered. No attempt has been made by any of the judg-
ment creditors to redeem from such incumbrance; neither do they
offer to redcem in this action; and it is entirely apparent that no
redemption would be made, even if the right to redeem existed. But
it is entirely clear, upon the facts already stated, that the defendants
never had a right of redemption. The contract entered into be-
tween Dalrymple and the bank for the transfer of his title to the
bank was valid and binding upon both parties. The judgments,
clearly, were not liens when it was entered into, and any rights
which the judgment creditors may have are entirely subject
to said contract. Under the rule previously stated, Dalrymple’s
judgment creditors could only reach such portions of the pur-
chase moncy which the bank owed to Dalrymple in pursuance of
the contract. No attempt has been made by any of the judgment
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creditors to reach such purchase money, or any portion of the pro-
perty which the bank agreed to transfer as consideration for the
transfer to it of the property in question. But had they done so, their
efforts would have been abortive, for the reason that it appears that
the entire consideration paid to the bank for the property which it
deeded to John C. Dalrymple, and which is here in question, and
also the $1,000 paid to Oliver C. Dalrymple, and personal property
released to him, moved entirely from the children. Upon this state
of facts, the money so paid, property delivered, and real estate con-
veyed, belonged to the children who paid the consideration. Had the
bank conveyed the property here in question to Oliver C. Dalrymple
directly, instead of conveying it to John C. Dalrymple in pursuance
of the contract and in accordance with the intention of the parties,
nevertheless the judgment liens would not have attached. A trust
would have resulted in favor of the minor children. Section 3386,
Rev. Codes, provides that: “when a transfer of real property is made
to one person and the consideration therefor is paid by or for another
a trust is presumed to result in favor of the person by or for whom
such payment is made.”

In January, 1896, Howard C. Dalrymple, one of the four minor
children, died. Under § 3742, Rev. Codes, his estate in the property
in question descended to his father, Oliver C. Dalrymple. It is con-
tended by counsel for appellants that the judgments became liens
upon such interest. All that may be said as to this contention is that
on April 3, 1896, which was after the death of Howard C. Dalrymple,
the bank obtained the title to all of said property through the sheriff’s
deed. The title so obtained, which, as has been said, was both legal
and equitable, was thereafter, and on April 8, 1896, conveved to said
John C. Dalrymple for the then surviving minor children who are
the plaintiffs in this action.

For the reasons stated, we are of opinion that the title was prop-
erly quieted in the plaintiffs. The trial court found and adjudged
that H. G. Scott, one of the defendants herein, holds the premises
in controversy as tenant for plaintiffs. No accounting, however, for
rent, was made or taken. The judgment in this action will therefore
npt prevent an independent action for such accounting, if the same
shall be necessary.

Judgment affirmed. All concur,

(88 N. W. Rep. 1033.)

N. D. GagxNier 2. THE City oF Farco.

Negligence of Municipal Corporation.

Under the ordinances of the city of Fargo quoted in the opinion
it is held that the plaintiff was rightfully riding his bicycle upon
the sidewalk in question when injured, and that the city would
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be liable for damages to the plaintiff, if, without fault on his part,
he was injured by reason of the fact that such walk was not in
reasonably safe condition for travel by pedestrians.

Bicycle Riding on Sidewalk.

The trial court instructed the jury that the city would be liable
for injuries suffered under such circumstances if the sidewalk was not
in reasonably good and safe condition for public travel. Held
error, as public travel on such walk includes traveling by persons
by riding on a bicycle.

Degree of Care.

The duty of the city is fulfilled, so far as bicycle riders are con-
cerned, if the sidewalks are in condition for rcasonably safe travel
thereon by pedestrians.

Appeal from District Court, Cass County; Pollock, ]J.

Action by N. D. Gagnier against the city of Fargo. Verdict for
plaintiff. I‘rom an order denving a new trial, defendant appeals.
Reversed.

H. F. Miller, for appellant.
Picrce & Von Neida, for respondent.

MorGaN, J. On October 18, 1899, the plaintiff was riding on his
bicycle on the sidewalks of the defendant city, and was thrown
therefrom and injured. He brings this action to recover damages
for such injury. The complaint alleges that the city “negligently
suffered and permitted the sidewalk on which the injury occurred to
be and remain unsafe, unsuitable and insufficient for the public use
and travel thercon,” and that such sidewalk was “rendered unsafe,
unsuitable, and insufficient * * * by reason of the fact that many
bricks had been removed therefrom, leaving a large, deep, and dan-
gerous hole therein, * * * and also by reason of the fact that other
bricks in said sidewalk, around the borders of said hole therein, were
then and there loose, and not properly bedded upon the surface of the
ground, so that pressure upon them would overturn them.” The
complaint further states, in substance, that while riding on such
sidewalk on his bicycle on said day, and while in the exercise of due
care, and without fault of his own, plaintiff was thrown from such
bicycle by reason of such defective and unsafe conditions of such
sidewalk, and injured. After a trial a verdict was rendered in his
favor for the sum of $300. The defendant duly moved for a new
trial upon a statement of the case dulv settled, and such motion was
denied. The city appeals from the order denying the motion for a
new trial.

The assignments of error relate to alleged errors in giving in-
structions to the jury, errors of law in admitting testimony, the re-
fusal to direct a verdict for the defendant, and the insufficiency of
the evidence to justify or sustain the verdict. A consideration of
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two of the assignments will suffice to decide the case as presented
on the appeal. These two assignments pertain to the question
whether the city is liable, in any event, for damages growing out of
injuries caused while riding a bicycle on the sidewalks of the city,
and whether the instructions to the jury, duly excepted to, correctly
laid down the law as to the liability of the city for injuries to persons
caused by defective sidewalks while such persons are riding thereon
on bicycles.

The city of Fargo was incorporated as a citv under the general
law for the incorporation of cities. Under such general law the city
council is vested with power to lay out streets, and to regulate the
use of the same. Like power is vested in the council “to regulate
the use of sidewalks.” Section 2148, Rev. Codes. Under such
general law the city council of Fargo enactea the following or-
dinances :

“Sec. 5. No person shall place, push, draw or back any wagon,
cart or other vehicle on any sidewalk, or use, drive or ride any horse
or other animal, wagon, sleigh or other vehicle thereon, unless it be
in crossing the same to go into a yard or lot where no other suitable
crossing or means of access is provided.”

“Bicycle Ordinance.

“(1) Bicycles on Sidewalks of What Streets. No person shall
ride any bicycle or tandem on the sidewalk of that part of any street
or avenue upon which the roadway of such strect or avenue is paved
or on the west side of Eighth street South between Iront strect and
Eighth avenue South or on Roberts street between Northern Pacific
avenue and Second avenue South.

“(2) Shall Have Alarm—How Given—Speed. No person shall
ride any bicycle or tandem on any street or avenue at any time with-
out carrying an alarm bell or whistle, which shall be rung or sounded
at least 75 feet before meeting or passing a person on a similar
vehicle or on foot upon any sidewalk * * * and the speed of all
bicycles or tandems shall be reduced to not more than five miles per
hour while meeting or passing any person on any sidewalk.”

In our opinion, § 5, given above, was not enacted with a view to
prohibit the riding of bicycles on the sidewalks of the city of Fargo.
The use of the word “vehicles” in the ordinance, it is claimed, gives
it a sufficiently broad meaning to include bicycles. That the bicycle
is now classed as a vehicle is true. Had the ordinance forbidden
the use of all vehicles on the sidewalks, it would, without question,
be a prohibition of the use of the bicycle on the sidewalks. Dut if
that ordinance prohibits the use of bicycles on the sidewalks. it must
be virtue of the fact that the word ‘““vehicle” includes in its meaning
a bicycle. The word “vehicle” is here used in connection with the
words “wagon,” “cart,” and “sleigh,” and was intended to include,
and should be construed as limited to, other vehicles of a like char-
acter with those mentioned. "This construction seems the more
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reasonable in view of the provisions of the bicycle ordinance quoted
above. If § 5 was intended to include within its provisions bicycles,
then the passage of the ordinance prohibiting the use of bicycles
on certain streets was unnccessary and accomplished nothing, and
was an enactment the subject of which was already covered by or-
dinances already in force, or enacted at the same time. Construing
the three ordinances together, effect can be given to all of them only
by construing the first as not intended to include bicycles within its
prohibition.

Coming now to a consideration of the bicycle ordinance, it is
clear that § 1 is an express prohibition against riding the bicycle
on the streets and avenues therein described. The injury of which
the plaintiff complains occurred on Sixth avenue North between the
points of intersection with Second and Third streets North. Sixth av-
enue North is not paved, and is not included within the district on
which the riding of bicycles is prohibited under § 1. This brings us
to the consideration of the provisions of the ordinance, in § 2 thereof,
defining the conditions under which it shall be unlawful to ride bi-
cvcles on streets or avenues not included within the district in which
the use of bicycles is absolutely prohibited. Under the language
of such section, it cannot be said that the use of bicycles is absolutely
prohibited or authorized. In effect, and by necessary implication,
the language permits their use there if the conditions named are
complied with. To ride a bicycle on the avenue where the accident
occurred was not unlawful in itself, nor prohibited by an ordinance.
The plaintiff was rightfully riding his bicycle there under a condi-
tional authority given by the city and therefore with its assent.
The matter of authorizing or prohibiting the using of the sidewalks
by persons riding bicycles is within the powers delegated to city
councils.  Such councils may license the use of the sidewalks by
such persons, or may entirely prohibit their use to persons riding
bicycles. Although the sidewalks are primarily constructed and
to be used by pedestrians, and the bicycle is a vehicle, that
under some circumstances more properly belongs to the highway
or street, still the council is empowered to regulate the conditions
under which the sidewalks may be used by bicyclers, or to prohibit
the use of the sidewalks by them entirely. This power is left to the
discretion of city councils, as they can casily determine when
the use of the sidewalks by persons riding bicycles is or may be dan-
gerous, and when not dangerous, and necessary for the convenience,
business, or pleasure of the traveling public. The following cases
will be found instructive upon the question of the powers of city
councils to regulate the use of streets and sidewalks™ for bicycles:
Lechner v. Village of Netwark, ( Sup.) 44 N. Y. Supp. 556; Jones
v. City of Williamsburg, (Va.) 34 S. E. Rep. 883, 47 L. R. A. 294;

wift v. City of Topeka, 43 Kan. 671, 23 Pac. Rep. 1075, 8 L. R. A.
772; Lee v. City of Port Huron, (Mich.) 87 N. W. Rep. 637; Hol-
land v. Bartch, 120 Ind. 46, 22 N. E. Rep. 83, 16 Am. St. Rep. 307.
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The —city having by these ordinances permitted persons to ride
on the sidewalks under certain conditions and regulations, it follows
that the plaintiff was not unlawfully riding his bicycle on the walk
in question when the injury occurred. The city having thus per-
mitted this sidewalk to be used by bicycle riders, what, if any, duty
did it owe to such persons, so far as maintaining such walk in such
condition that such use of it would not be attended with danger?
In this state it has been held that cities owe it as a duty to pedes-
trians to keep the sidewalks in condition for safe travel, and that
such cities are liable for damages occurring by reason of the negli-
gence of the city in not keeping such walks in proper repair for safe
travel thereon, and are so held liable although not made so by express
statute. Ludlow v. City of Fargo, 3 N. D. 485, 57 N. W. Rep. 506.
That sidewalks are not intended for use by vehicles in general can-
not be disputed. That such walks are built to be used by pedestrians
may be taken as true, also. That the bicycle is classed as a vehicle
is also true. The authorities so hold, we believe, without exception,
4 Am. & Eng. Enc. Law, page 20, and cases cited ; also cases here-
inbefore cited; Myers v. Hinds, (Mich.) 68 N. W. Rep. 156;
Thompson v. Dodge, 58 Minn. 555, 60 N. W. Rep. 545, 28 L. R. A.
608, 49 Am. St. Rep. 533. The city, by its enactments, made it
rightful for the plaintiff to ride on the walk in question upon his bi-
cycle. It did not thereby, nor is there any general law to that effect,
assume any new obligation or duty to him while riding the bicycle
on such walk. Its duty is to maintain the walk in suitable condition
for pedestrians, and its duty to bicycle riders, to any greater degree
than to pedestrians, cannot be predicated upon the mere fact of hav-
ing granted permission to use the walks with bicycles. It is a matter
of common knowledge and observation that a sidewalk in suitable
condition for safe travel by pedestrians would not be safe for bicycle
riders traveling thereon. A very slight defect in the walk or road
often causes an accident to the bicycle rider, which could under no
circumstances interfere with travel by pedestrians. The test whether
the sidewalk is in safe condition for travel is that it must be safe for
pedestrians, and not for those using bicycles. The trial court in-
structed the jury as follows: “Under the law, it is the duty of the de-
fendant city to keep its sidewalks in reasonable good order and con-
dition for the safe use and convenience of the traveling public. The
defendant’s duty to keep its sidewalks in a reasonably safe con-
dition for travel applies to a defect in the construction, as well as the
neglect to repair any injuries found therein. If you find from the
evidence that the sidewalk in question was in an unsafe condition,and
that the plaintiff was injured thereby without any contributory negli-
gence upon his part, * * * then your verdict will be for the plaintiff.”
The defendant duly excepted to the giving of each of these instruc-
tions. The objection urged against them is that the city is to be
held liable, under the rules therein laid down, if the sidewalks are
not safe for travel by bicycle riders. The evidence in the case shows
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that this walk was used by persons while riding on bicycles, and the
jury must have understood from such instructions that these walks
must be kept in condition for safe travel by the traveling public, in-
cluding those persons riding bicycles. Such is not the law, and a
different rule has been upheld even in cases where permission was
granted to persons to ride their bicycles upon sidewalks upon pay-
ment of a sum of money as a license. The court, in Sutphen v. Town
of North Hempstead (Sup.) 30 N. Y. Supp. 128, said: “It is appar-
ent that a bicycle rider upon an ordinary country road is exposed to
greater dangers than a person riding in a wagon, * * * but under
the present highway laws a road in a condition which is rcasonably
safe for general and ordinary travel is all that the commissioners
of highways are bound to maintain.” In Leslie v. City of Grand
Rapids, (Mich.) 78 N. W. Rep. 885, the supreme court of Mich-
fgan has said: *“Where a street is kept in a reasonably safe and fit
condition for ordinary vehicles, such as wagons and carriages, a town
is not liable for injuries reccived by one thrown from her bicycle by
reason of its defective condition.” The same court reaffirmed the
doctrine of the last case in Lee v. City of Port Huron, 87 N. W.
Rep. 637, and used this language: “Comp. Laws, § 3441, requiring
sidewalks to be kept in reasonable repair, and in a condition reas-
onably safe for travel, only requires that a sidewalk shall be kept
in such repair as to render it safe for ordinary uses, and does no.
mean that it shall be kept in a safe condition for bicycle riding,
though a lawful city ordinance authorizes such use.” In Morri-
son v. City of Syracuse, (Sup.) 61 N. Y. Supp. 313, the court said:
“One injured while rightfully riding a bicycle on the sidewalk cannot
recover, if the sidewalk was in a reasonably safe condition for
pedestrians, though it was not in a reasonably safe condition for
bicyele riding.”  In Wheeler v. City of Boone (lowa) 78 N.
W. Rep. 9oy, 44 L. R. A. 821, the court says: *One injured
while riding a tricycle on a sidewalk can recover only if the city
was negligent in failing to keep the walk in suitable condition
for people to walk over,” etc  The instructions given by the
trial court to the jury failed to inform the jury, directly or in-
directly, that if the sidewalk in question was in a reasonably
safe condition for travel by persons walking thercon, then the
city would not be liable for plaintiff's injuries, caused while
attempting to travel over the walk on his bicycle. Because
the city has permitted the use of this strecet by persons
riding a bicycle cannot be a ground for holding that such
permission imposed upon the city additional responsibility to keep
the walks in that extra good condition of repair required for safe
travel by bicycle riders. It is well known that a higher degree of
perfection in building and keeping sidewalks in repair would be re-
quired than at present if the city were compelled to keep tne walks
in condition for riding upon bicycles. A person riding a bicyvcle
has a right to assume that the walk is in safe condition for pedes-
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trians to use, and, if he is injured when the walks are in such condi-
tion, he cannot complain, and he must bear the loss, as he assumed
the risk. If not in such condition, he can recover for injuries, if
he acted without contributory negligence.

For these reasons, the order is reversed, a new trial granted, and
the cause remanded for further proceedings according to law. All
concur.

(88 N. W. Rep. 1030.

JaMEs B. EAToN vs. THE GUARANTEE CoMPANY OF NORTH DAKOTA.

Statutes—Title of Act—Constitutional Law.

Section 61 of the state constitution, and chapter 5, Laws 1901,
construed, and held that the body of chapter 5 embraces but one
sub]ec]t and held, further, that the subject of the act is expressed in
its title.

Title of Act—Plurality of Subjects.

. Where the subject of a statute is single, and the same is expressed
in its title, the act will not be invalidated by the fact that the title
announces a plurality of subjects.

Appeal from District Court, Bottineau county; Cowan, J.

Action by James B. Eaton against the Guarantee Company of
North Dakota. From an order overruling a demurrer to the com-
plaint, defendant appeals. Affirmed.

E. Ashley Mears, for appellant.
James B. Eaton, for respondeu..

WaLLin, C. J. This action is brought to quiet title, and the com-
plaint alleges, in substance, that the plaintiff has a fee-simple estate
in the land described in the complaint, and that the defendant claims
to have a mortgage lien upon the land. For relief plaintiff
asks that the defendant be required to set forth its adverse claims to
the land, and, in substance, that it may be adjudged that the defend-
ant has no title, estate, or lien upon the land in dispute. To this com-
plaint a general demurrer for insufficiency was interposed by
the defendant, whereupon the issue joined by the demurrer was pre-
sented to the district court for determination, and that court, after
hearing counsel upon said issue, overruled the demurrer to the com-
plaint, and from the order overruling the demurrer defendant has
appealed to this court.

In this court counse] for the appellant makes two points in sup-
port of the demurrer. His first contention is that the statute under
which the complaint was obviously framed is unconstitutional, and
hence void ; and this claim is based upon the ground that said statute
violates the provisions of § 61 of the state constitution, which are
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as follows: *“No bill shall embrace more than one subject, which
shall be expressed in its title, but a bill which violates this provis-
ion shall be invalidated thereby only as to so much thereof as shall
not be so expressed.” Chapter 5, Laws 1901, in terms permits an
action to quiet title as against an adverse lien as well as against
an adverse estate or title in land. In assailing this statute counsel
argue, in substance, that the act, in its body, embraces several dis-
tinct subjects, and that the title of the act is also obnoxious as
expressing more than one subject. The title is as follows: *“An
act to provide for making unknown persons parties defendant in
certain civil actions; and to amend § § 5904, 5905, 5906, 5907,
59073, 5908, 5909, 5910, 5911, 5912, 5913, of the Revised Codes
of North Dakota for 1899, relating to the determination of conflict-
ing claims to real estate and other actions and enacting other provis-
ions relating thereto.” A perusal of the body of the act will disclose
the fact that the same consists wholly of amendments of the several
sections of the Revised Codes of 1899 which are expressly referred
to in the title of the act; i. e, the body of the act amends
and re-enacts the sections of the Code of 1899 which are named
in the title. Such amendments introduce certain changes in the
statute, and add a few provisions or features not found in the orig-
inal enactment; but a careful perusal of the several amendments
has failed to show that any new matter is incorporated in the
amendments which is not germane to the subject of the original act.
- We have failed to discover that any foreign or extraneous subject
has been smuggled into the statute under the guise of amend-
ments, and hence we have reached the conclusion that the body of
the amendatory act embraced in chapter 5, Laws 1901, contains
but a single subject, which subject is cognate with that found in
the original act. The section of the constitution relied upon by coun-
sel has uniformly and very properly received a liberal construction
at the hands of the courts; and this court quite recently, as well
as in its earlier decisions, has applied this rule of construction.
See In re Kol, 10 N. D. 493, 8 N. W. Rep. 273. Re-
verting to the title of chapter 5, supra, we shall, without decid-
ing the point, concede, for the purposes of the case, that the title
embraces more than one subject. This concession will go to the
full length claimed by counsel with respect to his criticisms of the
title. We are confronted, therefore, with a piece of legislation in
which the body of the enactment contains but one subject, and in
which the title (after properly expressing the subject of the act
as found in the body thereof) proceeds to announce or express one
or more additional subjects which are not embraced in the statute
itself. Upon this state of facts the question is presented whether
chapter 5, supra, violates the inhibitions found in § 61 of the state
constitution. In our opinion, this question must receive a negative
answer. As we interpret § 61, an enactment which in its body
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embraces but a single subject, which subject is expressed in its title,
is not invalidated by the fact that the title expresses or announces
a plurality of subjects. See 23 Am. & Eng. Enc. Law, 232; also
Pcople v. Lawrence, 36 Barb. 177. Our conclusion is that the
point made against the constitutionality of the statute is untenable,
and cannot, therefore, be sustained.

Counsel ﬁnally contends that under the amendatory act an action
to quiet title as against an adverse lien may be maintained, whereas
no such action could be maintained at the time the defendant ob-
tained his mortgage on the land in suit. This change in the law
is complained of by counsel apparently on the theory that a suitor
has a vested and constitutional right in mere remedies whereby
the rights of suitors are maintained in the courts. But this theory
is untenable. The remedy, viz., the mode and manner of procedure
in courts, is a matter within legislative control, and the same may
at any time be modified or enlarged or diminished at the discretion
of the lawmaker, provided always that the change in the remedy
does not so operate as to cut off or abridge the substantial rights
of the litigant. This rule is elementary. See Am. & 1‘ng. Enc. Law
(2d Ed.) page 753.

The order overruling the demurrer will be sustained. All the
judges concurring.

(88 N. W. Rep. 1029.)

Frank TaLBor vs. EpwiN L. Bovp. |

Breach of Contract—Measure of Damages—Exchange of Property—Evidence.

Plaintiff and defendant entered into an agreement to exchange
an equal number of bushels of wheat in February, 1898. The de-
fendants’ wheat being seed wheat, and the more valuable, plaintiff
was to haul his wheat to the elevator, and deliver the storage tickets
to defendant and was to pay storage charges until April 1st. Plain-
tiff was also to accept the seed wheat at defendant’s residence, and
haul the same to his own place. Plaintiff complied with all the terms
of the agreement and demanded the seed wheat, which demand de-
fendant refused to comply with, he having previously sold such
seed wheat. Held, that the measure of damages for the breach of
such contract would be the difference between the value of the seed
wheat at the time and place it was to be delivered and the market
value of plaintiff's wheat at the time of the refusal of the defendant
to accept the tickets for the same.

Statutory Measure of Damage.

Held, that such damages are measured and determined under
§ 4985, Rey. Codes.

N. D. R.—6
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Contract for Exchange.

Held, further, that under § 3997, Rev. Codes, the provisions of
§ 3938, 1d., apply to contracts for exchange of property, where the
value of the property to be exchanged by either party is $s50 or
more.

Same.

Held, also, that the measure of damages laid down in § 4985, Rev.
Codes, applies to cases of breach of valid contracts of exchange
of personal property.

Verdict Sustained by the Evidence.

Held, further, upon a review of the evidence, that the verdict of
the jury upon the question of the making of a contract by the parties
and the delivery of a part of the property agreed to be exchanged
by said contract is sustained by the evidence.

Appeal from District Court, Nelson County; Fisk, J.

Action by Frank Talbot against Edwin L. Boyd. Verdict for
plaintiff.- From an order denying a new trial, defendant appeals.
Affirmed.

Frick &Kelly, for appellant. -
Fred A. Kelly, for respondent.

MOoRrGAN, J. This action was commenced in justice’s court. The
plaintiff recovered judgment in that court and in the district court.
The action is brought to recover damages for breach of a contract
to exchange personal property. The facts as set forth in the com-
plaint are the following: That on or about February 14, 1898, the
defendant agreed with plaintiff to exchange 375 bushels of seed
wheat, then on defendant’s farm, for 375 bushels of wheat be-
longing to plaintiff of the grade of No. 1 hard wheat; that plaintiff
agreed to deliver his wheat at the elevator at Aneta before April
1st of that year, and to procure storage tickets therefor, and turn
them over to defendant before said date; that all storage charges
on said wheat were to be paid by plaintiff ; that at the time of such
agreement the defendant delivered to plaintiff one-half bushel of the
seed wheat to be exchanged; that under such agreement the plaintiff
was to receive defendant’s wheat at defendant’s place whenever the
storage tickets for plaintiff’s 375 bushels of wheat issued by the ele-
vator at Aneta should be turned over to defendant before April 1st;
that plaintiff tendered to defendant such storage tickets for 375 bush-
els of No. 1 hard wheat, and demanded the delivery to plaintiff of the
balance of the wheat on defendant’s place so agreed to be exchanged
by him; that defendant refused to turn over said wheat, disclaiming
any obligation to do so, and stating that the same had been by him sold
to another. Damages were claimed in the sum of $71.25. The
answer is a general denial, with a statement, claimed as a defense,
that the contract set forth in the complaint was within the statute
of frauds, and therefore not valid, as there was no delivery of any
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portion of the property sold, nor any memorandum in writing
as to the terms of the contract. The jury found a verdict in favor
of the plaintiff for the sum of $60. On a motion for a new trial the
trial court made an order granting a new trial and setting aside the
verdict, unless plaintiff should remit all of said verdict except $30.
The plaintiff so elected in writing, whereupon the motion for a
new trial was denied. The appeal is from the order denying to grant
the motion for a new trial. A statement of the case was settled,
embodying all the evidence taken at the trial and a specification of
the errorrs relied on for a reversal of that order. Four alleged
errors are relied on in this court as the basis for obtaining a re-
versal of the order appealed from. We will notice them each in the
order in which they are argued in appellant’s brief.

First, it is claimed that the evidence fails to show that a contract
was entered into. We have examined all of the evidence bearing
on this as well as the other assignments of error. Whether a con-
tract was entered into between the parties in relation to the wheat
in question was a question concerning which the parties differed.
There was a conflict in the evidence as to this point. According to
plaintiff’s testimony, the contract was complete and unconditional,
and mutually agreed upon by the parties some time in February,
1898, and part of the wheat then delivered thereunder. He was
corroborated by another witness, who was present during the nego-
tiations. Whether the contract was actually entered into by the
parties or not was submitted to the jury under proper instructions
to the effect that, if not entered into as claimed by the plaintiff, he
could not recover. The verdict of the jury in plaintiff’s favor
was supported by a clear preponderance of the evidence, and is there-
fore amply sustained by the evidence. It would result in no benefit
to any one for us to discuss or review in detail the evidence bearing
on this point.

The next error claimed is that the evidence does not establish
that the plaintiff has been damaged in any way by reason of the re-
fusal of the defendant to comply with the contract. This alleged
error is based upon the theory that there is no evidence in the
record as to the value of the wheat delivered by the plaintiff at the
elevator at the time when the plaintiff tendered the tickets to the
defendant. The time when the tickets were so offered to the de-
fendant has not been precisely fixed by the witnesses for the plain-
tiff. The defendant testifies that they were tendered on March 1st.
Theé plaintiff testifies that it was early in March. It was for the
jury to determine on what day the tender was made. Whatever
the day in March, the evidence showed what the market value of
such wheat was, both at Lakota and at Aneta, during all of March
after the 3d thereof; and, the jury having passed upon the question,
and assessed the damages, our inquiry is directed solelv to a deter-
mination of the question whether there is any evidence to support
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such verdict. A reading of the testimony of the elevator agent con-
vinces us that the verdict is sustained by competent and relevant
evidence. In this connection it should be stated that the question
of the insufficiency of the evidence to support the verdict was not
raised by a motion for a directed verdict at the close of the taking
of the testimony. Such a motion was made and denied at the close
of the testimony on behalf of the plaintiff, but such motion was not
renewed at the close of the testimony in the case,and is therefore con-
clusively deemed to have been waived. Colby v. McDermont, 6 N.
D. 495, 71 N. W. Rep. 772; Bowman v. Eppinger, 1 N. D. 21, 44 N.
W. Rep. 1000. It is claimed that the jury were erroneously instruct-
ed upon the measure of damages to be followed by them in assessing
damages if they should find for the plaintiff. The instruction com-
plained of is the following: *“In case you find for the plaintiff, your
verdict will be for such amount as you will find to be the differ-
ence, if any, between the value of the 375 bushels of seed wheat at
the time and place it was to be delivered and the value at Aneta
of the 375 bushels of wheat which was on deposit in the elevator
at said date, together with interest thereon at the rate of 7 per
cent. per annum from said date.” The trial court treated the plain-
tiff as the buyer of the seed wheat and the defendant the seller.
This was proper. Section 3998, Rev. Codes. He was the party
who was to receive the seed wheat. As to the other wheat the de-
fendant was the buyer. Section 3998 governs as to this question
of buyer and seller in case of exchange of personal property. Under
§ 4985, Rev. Codes, the instruction was a proper rule as to the meas-
ure of damages under the evidence. Said § 4985 is as follows:
“The detriment caused by a breach of a seller’s agreement to de-
liver personal property, the price of which has not been fully paid
in advance, is deemed to be the excess, if any, of the value of the
property to the buyer over the amount which would have been due
to the seller under the contract if it had been fulfilled.” The evi-
dence shows that the value of the seed wheat at the time and place
when it was to be delivered to the plaintiff was go cents per bushel.
The evidence also showed that the value of No. 1 hard wheat at
Aneta on and from March 4th to March 31st ranged from 81 to 86
cents per bushel. The difference between go cents, the value of
the seed wheat, and whatever sum was found as the market value
of plaintiff’s wheat during that time, would represent plaintiff's
damage growing out of defendant’s refusal to comply with the con-
tract. Had the plaintiff and defendant entered into a valid con-
tract under which the plaintiff was to purchase such wheat for a
cash price, and defendant had refused to deliver the seed wheat, the
measure of damages would have been the same. But in that case
the cash price agreed on would have been a fixed sum, and would
have fixed the sum due the defendant under the tontract. In this
case that which was agreed to be paid for the seed wheat was a
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commodity,—that is, an equal number of bushels of No. 1 hard
wheat,—and before it could be ascertained what would have been
due the defendant under the contract in case of a breach of the con-
tract the value in money of the wheat that the plaintiff was to de-
liver to the defendant must be determined, and this was what was
done in this case. The instruction given was a correct statement
of the law applicable under the evidence. The action was brought
to recover damages for a refusal to comply with a contract of ex-
change of personal property. This case is equivalent to an action
for damages for breach of a contract to sell personal property not
paid for, and damages are to be measured by said § 4985. 11 Am.
& Eng. Enc. Law (2d Ed.) p. 571. Damages under § 4988, Rev.
Codes, are recoverable when there is a breach of an agreement to
buy personal property.

It is urged that the contract was within the statute of frauds,
and therefore not an enforceable contract, for the reason that no
part of the seed wheat was delivered when the contract was entered
mnto, and no part of the purchase price paid. It is claimed that
the one-half bushel was delivered as a sample, with which the qual-
ity of the wheat was to be tested, and this one-half bushel then re-
turned. The plaintiff claimed in his evidence, and was corrobor-
ated by another witness, that the one-half bushel was delivered to
be retained by plaintiff, and that it was distinctly understood and
stated between them when the contract was made that it was not to

-be returned to defendant, but was accepted as a part of the 375
bushels to be delivered later. These conflicting claims were sub-
mitted to the jury for determination under instructions that, if the
plaintiff’s claim was true, the contract was valid, and enforceable,and
that if the defendant’s claim was true, the contract was not valid, and
plaintiff could not recover if they found the defendant’s contention
sustained by the evidence. Under § 3958, Rev. Codes, the delivery
to the buyer of a part of the property sold at the time of the con-
tract to sell renders the contract valid to the same extent as though
he pays a part of the purchase price at such time. The passing
of a consideration—that is, a part of the property or a part of the
price—between the parties renders the contract valid and enforceable
as to both, and the provisions of the statute are satisfied, and the
fact that it was not in writing cannot be properly urged. Benj.
Sales (6th Ed.) p. 163. Under the statute (§ 3997) the same rules
are applicable in contracts for exchange of personal property as in
contracts to sell for money so far as the statute of frauds is con-
cerned. The same rules are also applicable so far as damages re-
coverable are concerned. Section 3998, Rev. Codes; Dowling v.
McKenney, 124 Mass. 478.

The motion to strike out all of the testimony of the witness
Tanton was properly denied. The ground was urged against such
testimony that it did not tend to show the price of wheat at Aneta,
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but at Lakota only, and that his testimony only covered a portion
of the month of March. In the first place, the testimony was not
objected to on these grounds, nor did the motion to strike out the
testimony specify these objections as grounds for striking it out.
We have read the testimony, and find that it related to the price of
wheat at Aneta generally, as compared with the price at Lakota,
which included the month of March on and after the 4th thereof.
It was not error to refuse to strike this testimony from the record.

This disposes of all the errors assigned, and it follows that the
order appealed from is affirmed. All concur.

(88 N. W. Rep. 1026.)

S. L. GraspeLL vs. THE CITY OF JAMESTOWN,

Constitutional Law—Legislative Powers.

Sections 2440, 2441, Rev Codes, authorizing district courts to ex-
clude territory from the corporate limits of cities in certain cases,
are unconstitutional for the reason that they vest legislative powers
in the courts.

Appeal from District Court, Stutsman County; Lauder, J.

Action by S. L. Glaspell and others against the city of James-
town for the purpose of excluding certain real estate from the cor-
porate limits of the city. Judgment for plaintiffs, and defendant
appeals. Reversed.

George W. Thorpe, for appellant.
F. Baldwin and Jas. A. Murphy, for respondents.

MoraGaN, J. This appeal is from a judgment of the district court
of Stutsman county excluding and disconnecting certain lands from
the corporate limits of the city of Jamestown. The proceeding
which resulted in said judgment originated in the filing of a peti-
tion in the office of the clerk of the district court of said county
after a similar petition had been presented to the city council of
the city of Jamestown, and such council had refused to grant thas
prayer of the same. The petition as filed in the office of the clerk
of the district court contained a statement of the following facts,
viz.: (1) That the petitioners are the owners of the lands therein
described; (2) that petitioner Smith and one Dunsmore are the
only legal voters residing on said lands; (3) that no part of said
territory is platted or laid out into lots or blocks, and that the same
is on the border and within the corporate limits of the city of
Jamestown; (4) that said territory is composed of farming and pas-
ture land, and is not benefited in any way by being within the limits
of said city; (5) that petitioners did present their petition in writing
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to the city council of the city of Jamestown, praying that said land
be excluded from the limits of said city, but the said petition was
without cause and unjustly denied on February 14, 19oo. Upon
due notice to the city, the matters involved were duly brought before
the court for determination. The city first filed objections to the juris-
diction of the district court to determine the matters involved, for the
reason that the relief asked is exclusively vested in the powers of
the legislature and city council, and is not, and cannot be, vested
in or conferred upon the courts. This motion or objection was
denied. A demurrer to the petition was then interposed upon the
same grounds, and overruled. Exceptions to such rulings were
saved by the city. Thereupon a hearing upon the merits was had,
after which the trial court made findings of fact and conclusions of
law, and ordered that judgment be entered granting the prayer of
the petitioners. The court found all the facts alleged in the petition
to be true, and, as conclusions of law, found “that the request of
the petitioners ought to be granted, and can be so granted without
injustice to the inhabitants of said city and territory, or of any
person interested.” From the judgment entered by the trial court
excluding these lands from the corporate limits of the city of
Jamestown, the city has appealed.

In this court it is contended that the law under which the court
1s authorized to act in relation to changing the boundaries of cities
or villages is unconstitutional, as vesting in such court powers
that are strictly legislative, and not judicial. Before considering
the question thus raised, it becomes necessary to state the provis-
ions of the statute and the provisions of the state constitution hav-
ing any bearing on that question. Under chapter 28, Pol. Code 1899,
the organization of cities is provided for by a general law. Section
2438, Rev. Codes provides that the corporate limits of a city may
be restricted and territory disconnected therefrom by the city coun-
cil, upon filing with said council a petition signed by not less than
three-quarters of the legal voters, and by the owrers of not less
than three-quarters in value of the property, in any territory within
any incorporated city, and being upon the border and within the
limits of said city, providing that said lands have not been laid out
into city lots or blocks. Section 2439, Id., provides that no final
action shall be taken by the city council upon such petition unless
notice of the presentation of such petition shall have been published
for at least two weeks in some newspaper of the city. Section 2440
provides that in case of the refusal of the city council to grant such.
petition, or in case of its failure to act thereon for 30 days after
such publication shall be completed, the petitioners may present
their petition to the district court of the county by filing the same
with the clerk of the district court. Notice of such filing shall be
served upon the mayor of the city, together with a notice of the
time and place of the hearing upon such petition before the court.
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Section 2441 is as follows: “If upon the hearing the court shall fini
that the request of the petitioners ought to be granted and can be
so granted without injustice to the inhabitants or persons interested
the court shall so order. If the court shall find against the peti-
tioners the petition shall be dismissed at the cost of the petitioners.”
No question is raised as to the regularity of all the proceedings up
to and including the presentation of the petition to the district court.
The following provisions of the state constitution are deemed to have
direct application to the question at issue: The constitution vests
all governmental power in three departments,—executive, legislative,
and judicial. Section 130 provides that the district courts shall have
original jurisdiction, except as otherwise provided in the constitu-
tion, of all causes, both at law and equity, and such appellate jur-
isdiction as may be conferred by law. They and the judges thereof
shall also have power to issue, hear, and determine writs of habeas
corpus, quo warranto, certiorari, injunction, and other original and
remedial writs. Section 25: “The legislative power shall be vested
in a senate and house of representatives.” Section 69: The legis-
lative assembly shall not pass local or special laws pertaining to the
“incorporation of cities, towns, villages or changing or amending the
charter of any town, city, or village.” Section 130: The legislative
assembly shall provide by general law for the organization of mun-
icipal corporations. The single question is presented whether § 2440,
supra, delegates to the district courts powers that are not judicial.

It is conceded that, if the power conferred by that section is not
judicial, the law is repugnant to the constitution, and therefore
void. In other words, it is undisputed that the delegation of legis-
lative functions to the district courts is not contemplated by the
constitution, and that the three departments of government pro-
vided for in the constitution are distinct from each other ; the powers
of each being therein separately defined. It is therein provided
that the executive department shall enforce the laws, the legislative
department shall enact, repeal, or amend the laws, and the judicial
department shall construe them. It is a fundamental principle of
law, and recognized by § 130 of the constitution of this state, that
the creation of municipal corporations is a legislative function.
Such corporations are created pursuant to legislative enactments
only. Dill. Mun. Corp. § 37; Cooley Const. Lim. (5th Ed.) p. 228.
To further their creation in states where special legislation is pro-
hibited, certain acts relative to their creation may be delegated by the
lawmakers to be done or performed by local municipal bodies. In
these cases it is deemed, nevertheless, that the performance of such
acts is not the creation of the corporation. The law does that, and
the organization is deemed to be perfected or created by the law
upon the performance of such act by the body to which the per-
formance of such act is delegated. People v. Burr, 13 Cal. 358. So,
also, may the legislature enact a law to become operative upon the
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happening of certain conditions, and the determination whether
such conditions exist may be left to be determined by a specified
body in a specified manner. State v. Simon, 32 Minn. 540, 21 N. W.
Rep. 750. Such an act is performed by the board of county com-
missioners in relation to the incorporation of cities, in this state,
when such board, upon being petitioned, calls an election and ap-
points judges of elections in order that the inhabitants may vote
upon the question of the incorporation of the city. Section 2339,
Rev. Codes. This is not deemed a legislative function, but the
delegation of authority for the determination of the fact of the con-
sent of the inhabitants, which must pre-exist before incorporation
as a city is possible. In the case before us no question of the incor-
poration of a city is involved. Before these proceedings were
commenced, the city of Jamestown was duly incorporated as a city,
and its corporate limits duly defined. This proceeding contemplates
a change in such corporate limits. Such change of corporate limits
is effectuated under the application of no different principles than the
organization of the corporation originally; that is, similar tests or
reasons are to be used in determining whether such change of
boundaries is advisable as in the case of the organization of the cor-
poration originally. The welfare of the inhabitants should pe con-
sulted in each instance.

In this case the decision must turn upon the question whether
the duty devolving upon the court, of determining whether such
territory ought to be excluded frem the corporate limits, and whether
the petition can be granted without injustice to the interested parties,
be a judicial or a legislative power. If a decision of the matters
prayed for in the petition involved decisions of questions of fact
only, then the power conferred upon the court would be judicial.
The facts to be found relate to the character of the land; its loca-
tion, occupancy, ownership; benefits accruing by being within the
corporate limits; burdens upon it by reason of city taxation; the
presentation of a petition to the city council; the refusal of the city
to grant it; publication and service of notices; and whether the pro-
ceedings were in all things regular. Passing upon these questions
and making findings of fact thereon would involve the exercise of
judicial power. Having made such findings, the duty of the court,
as prescribed by the law, is not fully performed in relation to the
matter. The court must proceed further, and determine whether
the petition “ought to be granted and can be granted without in-
justice” to the interested parties. It is apparent that such a de-
termination goes further than the mere finding of a fact. It involves
the reaching of a conclusion from the facts found as to the policy
of restricting the corporate limits of the city,—not only the policy
for the present but for the future. It determines the limits of the
city; the jurisdictional limits of its courts, and taxation powers;
the effect upon its schools and people; and, in short, determines
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the same identical questions of public policy involved always in the
exercise of legislative duties or powers. When exercised as to the
organization of cities, it determines whether the charter shall be
amended in the matter of boundaries; it determines whether the
boundaries of the city shall be changed,—something tnat can be
done in no other way, under present laws, than by the passage of an
ordinance. This seems to us to involve the exercise of what is
clearly legislative discretion. It is more than the finding of facts.
It necessarily compels the finding of conclusions,—not conclusions
as to the law applicable, but conclusions as to the wisdom or policy
of the relief sought. Whether such action is expedient is necessarily
involved. Such duty requires to be done more than is included in
the ordinary and accepted meaning of a judicial act,—a determina-
tion of what the existing law is in relation to some existing thing
already done or happened. It falls within the definition of legislative
action, viz., a predetermination of what the law shall be, for the regu-
lation of all future cases falling under its provisions. Cooley, Const.
Lim. (sth Ed.) pp. 109, 110. As was said by the supreme court of
Illinois in City of Galesburg v. Hawkinson, 75 Ill. 152: “If the
boundaries of municipal corporations can be ajtered and changed
by the legislature in its discretion,—and the authorities are all that
way,—then it is impossible that the courts can be invested with such
power. Courts may determine what are the corporate limits already
established, they may determine whether what is claimed by the
municipal authority to be corporate limits is so or not, and they
may inquire whether the legislative authority has exceeded the
powers with which it is invested; but all this implies an existing
law, applicable to the particular subject, and the inquiry is, what 18
the law, and has it been violated or complied with? Here, however,
the inquiry is, what shall the law be, as respects the boundaries of the
city? Shall it be as designated by the charter, or shall it be as
prayed by the petitioners? And the decree of the court is the
answer. That decree assumes to be, not a declaration of rights under
the law, but the law itself, amending and changing a previous stat-
ute as to the extent of territory over which a particular municipal
government shall obtain.” The supreme court of Wisconsin said,
in deciding whether the creation or organization of a municipal
corporation is a judicial act: ‘“‘IFFurthermore, the provision authoriz-
ing the court to enlarge or diminish the boundaries of the village
as justice may require scems to be as equally an exercise of legis-
lative power. It is vigorously claimed by the respondents that
these last-named questions are in truth questions of fact only
but it seems to us that this claim is utterly untenable. There is no
proper sensc in which they can be said to be questions of fact. They
are, rather, conclusions from all the facts. Given all the facts which
the legislature require,—the area, the population, the census, the
map, the notices,—and does the order calling for an election follow ?
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By no means. The circuit court, in addition to determining these
facts, must then say whether, in its judgment, it is best that there
should be a village. * * * The question as to whether incorporation
is for the best interest of the community in any case is emphatically
a question of public policy and statecraft,—not in any sense a ju-
dicial question.” In re Village of North Milwaukee, (Wis.) 67 N.
W. Rep. 1033, 33 L. R. A. 638. The supreme court of Minnesota,
speaking through Judge Mitchell, said in reference to the organi-
zation of villages through orders of court: “It will be observed
that the duty of the court is not simply to inquire and ascertain
whether certain specified facts exist or whether certain speci-
fied conditions have been complied with, but to proceed and
determine whether the interests of the inhabitants will be pro-
moted by the incorporation of the village, and, if $o, what
land ought, in justice, to be included within its limits.- In short,
it is left to the court to decide whether public interests will be sub-
served by creating a municipal corporation, and the determination
of this question is left wholly to his views of expediency and public
policy. * * * But the present act assumes to delegate these
legislative powers to the district court,—a tribunal not authorized to
exercise them; its jurisdiction, under the constitution, being purely
judicial.” State v. Simons, 32 Minn. 540, 21 N. W. Rep. 750. The
following cases also sustain the view that such powers cannot be
delegated to the courts: Territory v. Stewart, (Wash.) 23 Pac.
Rep. 405, 8 L. R. A. 106; People v. Carpenter, 24 N. Y. 86; Powers
v. Commissioners, 8 Ohio, St. 285 ; Bristol v. Town of New Chester,
3 N. H. 524; City of Philadelphia v. Fox, 64 Pa. 169; Morton v.
Dicks, (Miss.) 24 Am. Rep. 661; People v. Bennett, 29 Mich. 451,
18 Am. Rep. 107.

It is true that there'is great conflict in the decisions of courts of
last resort upon this question. .The supreme courts of Kansas,
Towa, Nebraska, and South Dakota, notably, are able exponents
of conclusions reached opposite to that of ours. Some of these
courts hold that the questions passed upon are those of fact or condi-
tions, and not of policy, and therefore judicial. As seen, we do
not concur in that view. Others deem the duty of the court to be a
review of the action of the council, and, as such, strictly judicial
action. Strictly, the court proceeding is not a review of the action
of the council, although bringing the matter before the council is a
condition precedent to an application to the court. Conceding,
however, that the proceedings in court involved a review, only, and
an approval or disapproval, of the action of the council, still the
cbjection is not removed. The same discretion or judgment must
be exercised as to the political wisdom or policy of granting or
refusing the petition as though the proceedings were originally
instituted in the district court. Administrative or legislative bodies
are not permitted to interfere with the judgments of courts. Courts
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are likewise enjoined from interfering with or reviewing the mat-
ters properly before or determined by legislative bodies, including
city councils, in matters involving political discretion or judgment.
It would not be contended, under any circumstances, that the wis-
dom of a law enacted by the legislature could be successfully attacked
mn the courts. Equally is such review enjoined as to the policy or
wisdom of the enactments of city councils or county boards as to
matters properly before them. It is claimed that courts are not
prohibited from exercising their powers in cases pertaining to mun-
icipal corporations that involve only matters that are prohibited as
special legislation. No authority is cited in support of this con~
tention. On principle, we do not think the contention sustainable.
Matters pertaining to or classed as special legislation involve the
exercise of judgment and discretion.. The exercise of the power is
not judicial in either case.

It is insisted with much force that petitioners are left without
a remedy if this proceeding cannot be sustained. The matter is
a proper matter for determination by the council. It does not fol-
low—anyhow, it should not follow—that a city council will refuse
to grant meritorious petitions because of bias or interest in the
city’s favor. However, it is a matter for legislation, if present
enactments are not adequate to insure relief in a tribunal clothed
with rightful power to determine the matters.

The judgment is reversed, and the district court directed to dis-
miss the petition. All concur.

(88 N. W. Rep. 1023.)

ALLAN WiLsoN ©s. JoHN KARTEs.

Appeal—Assignment of Errors.

Appellant having wholly failed to assign errors in his brief as
provided by rule 12 (6 N. D. xviii) of the rules of this court.
and the record showing no reason for relaxing the rule, the order
appealed from is affiirmed.

Appeal from District Court, Cavalier County; Kneeshaw, J.

Action by Allan Wilson against John Kartes. Judgment for
plaintiff. IFrom an order denying a new trial defendant appeals.
Affirmed.

Monnet & Lamb and Gordon & Lamb, for appellant.
Dickson & Dickson, for respondent.

Moracan, J. This is an action in claim and delivery, brought
to recover possession of a bull claimed to be unjustly detained by
the defendant. The issues raised by the pleadings were submitted to
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a jury, and a verdict in favor of the plaintiff was rendered. A mo-
tion for a new trial was duly made, based on a statement of the
case duly settled, and the motion denied. Judgment was entered on
the verdict. The defendant appeals to this court from such order
denying a new trial.

The appellant has wholly failed to comply with the rules of this
court in relation to making and subjoining to his brief assignments
of error, as prescribed by rule 12 (6 N. D. xviii) of the rules
of this court. The requirements of this rule are wholly disregarded,
and there is a total failure to assign any errors under such rule, or in
any other manner. That it is necessary, in cases tried before a jury
to assign errors in the brief as prescribed by such rule, has been so
often held by this court that further statement of the reasons on
which the rule is based is unnecessary. O’Brien v. Miller, 4 N. D.
108, 60 N. W. Rep. 841; Hostetter v. Elevator Co., 4 N. D. 357, 61
N. W. Rep. 49; Brynjolfson v. Thingvalla Tp., 8 N. D. 106, 77 N.
W. Rep. 284; Investment Co. v. Boyum, 3 N. D. 538 58 N. W.
Rep. 339. It is true that this court may, under the terms of the
rule, if in furtherance of justice, relax the rule, and review the
record, and determine whether prejudicial errors occurred at the
trial. On examination of the record we are convinced that no
grounds exist, justifying a relaxation of the rule.

The order is affirmed. All concur.

(88 N. W. Rep. 1023.)

SiLAs W. PrescoTT vs. GEORGE BRoOOKs. .

Appeal—Time of Taking—Retrial—Jurisdiction.

Section 5605, Rev. Codes, which limits the time in which an appcal
may be taken to the supreme court from judgments rendered in
actions wherein the parties against whom the judgments are
entered have appeared to one year ‘“‘after written notice of the entry
thereof,” construed. Held, that the written notice of the entry of
judgment required by said section to set the time for appeal running
in order to be available against an appellant must be served upon
such appellant by his adversary, and that service by an appellant
upon the respondent does not operate to limit appellant’s time
for appeal. Section 5630, Rev. Codes, and the statutes amended
thereby, introduced a new method of trial and appeal in actions
tried in the district courts without a jury, and as to appeals
taken thereunder imposes duties upon this court entirely unlike
those created by the general appeal law. Upon appeals taken
for the purpose of securing a retrial under said section, this court
is required to make a final disposition of the case, except when, for
the accomplishment of justice, a new trial shall be ordered. It
follows necessarily that the only retrial authorized by said section
is upon an appeal from the entire judgment and a complete transfer-
ence of jurisdiction of the case to this court. It is accordingly
held, that defendants’ appeal, which is from a portion of a judgment,
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and is accompanied by a request for a retrial of only a portion of
the case, does not confer jurisdiction upon this court to enter upon
a retrial under said section, and the same is therefore dismissed.
Wallin, C. J., dissenting as to grounds of dismissal.

Appeal from District Court, Pembina County; Fisk, J.
Action by Silas W. Prescott against George Brooks. Judgment
for plaintiff, and defendant appeals. Dismissed.

Cochrane & Corliss, for appellant.

When a mortgage is executed as security for money due or to
become due on a promissory note, bond or other instrument desig-
nated in the mortgage ,the record of the assignment of the mortgage
is not, of itself, notice to a mortgagor, his heirs or personal repre-
sentatives, so as to invalidate any payment made by them or either
of them to the person holding such note, bond or other instrument.
§ 4717 Rev. Codes. The implication from the statute is that the
recording of the mortgage shall be notice, if the original payee no
longer holds the note, bond or other instrument. Rogers v. Peck-
ham, 52 Pac. Rep. 483. This appeal is from a divisible judgment con-
sisting of two parts; one part adjudging the validity of the $880
mortgage and decrees the foreclosure thereof ; the other adjudges the
payment of the $500 mortgage and decrees the satisfaction thereof.
There is nothing in our statute or system of procedure which does
away with or calls for any modification of the settled rule, applicable
alike to appeals in equitable as well as in legal actions, that, upon
an appeal by one party from a distinct portion of the judgment, the
respondent cannot ask for a review of either portion of the judgment
adverse to him from which he, himself, does not appeal. Mackall v.
Mackall, 135 U. S. 167-170; Winslow v. Wilcox, 105 U. S.
447 ; Chittenden v. Brewster, 2 Wall. 191; Clark v. Killian,
103 U. S. 766; U. S. v. Blackfeather, 155 U. S. 180; Building and
Loan Assn. v. Logan, 66 Fed. Rep. 827; Mapes v. Coffin, 5-Paige,
206; Kelsey v. Western, 2 N. Y. 501-505; Schlawig v. De Peyster,
49 N. W. Rep. 843; In re Stumpenhouse Estate, 79 N. W. Rep.
570 Matthews v. Imperial Acct. Assn., 81 N. W. Rep. 484; Sabin
v. Burke, 37 Pac. Rep. 352; Poe Mut. Life Ins. Co. v. Fisher, 39
Pac. Rep. 758; Goldsmith v. Elwert, 50 Pac. Rep. 867; Hoslam v.
Hoslam, 56 Pac. Rep. 243; Cox v. Stokes, 51 N. E. Rep. 316; Sani-
tary Dist. v. Adams, 53 N. E. Rep. 743; The Stebben Morgan v.
Good, 94 U. S. 599; May v. Gates, 137 Mass. 389; Morse v. Smith,
83 Ill. 396; Talcott v. Noel, 78 N. W. Rep. 39-41; Buck v. Fitzgerald,
54 Pac. 942; Phillips v. Reynolds, 55 Pac. 316; 2 Beach Mod. Eq.
Pr. § 935 and cases; Phoenix Ins. Co. v. Ward, 26 S. W. Rep.
762; Bank v. Babbitt, 13 S. E. Rep. 177-179-180.

W. H. Standish, for respondent.

Where the appellant, himself, draws up and enters an order he
has notice in fact of the order at the time he so enters the same. It
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is not necessary for the adverse party to give him formal notice to
limit his right of appeal. Coal Co. v. Dyett, 4 Paige Ch. 273; Jen-
kins v. Wilds, 14 Wendall, 544. The Appellate Court cannot relieve
appellant from the effect of misfortune, accident or mistake unless
the statute expressly authorizes relief; therefore, the appellant’s
right to appeal lapses with the expiration of the statutory period.
2 Enc. Pl. & Pr. 245. The burden of proof to show legal
service for appeal is on appellant. State v. Johnson, 109 N. C. Rep.
853; Finlayson v. Am. Acct. Co., 109 N. C. 196. Also to show
that proper filing was made. Atfoway v. Goldsmith, 18 S. W. Rep.
604; Tootle v. French, 2 1daho, 744. Where the statute requires an
appeal to be perfected within a prescribed period it is jurisdictional
and the transcript must be filed within the time expressed or the
appeal will be dismissed. 2 Enc. Pl. & Pr. 277. Chamberlain
v. Hedges, 73 N. W. Rep. 75. In cases tried to the court
under § 5630, Rev. Codes, it is not legally permissible to appeal from
a part only of the judgment; it must be taken from the entire judg-
ment in all cases. Barkley v. Logan, 2 Mont. 296 ; Plaisted v. Naw-
lan, 2 Mont. 359; Hines v. Hines, 84 N. C. 122; Arrington v. Ar-
rington, 91 N. C. 310; Thompson v. Thompson, 23 Wis. 624 ; Mur-
phy v. Spaulding, 46 N. Y. 556; In Re N. Y. etc. Ry. Co., 44 Hun.
275; Bennett v. Van Sycle, 18 N. Y. 481; Taylor v. Taylor, 5 N.
D. s8.

Young, J. Plaintiff instituted this action for the purpose of de-
termining the amount due on his two promissory notes, secured by
mortgages in favor of one S. W. McLaughlin, upon a tract of land
situated in Pembina county. The mortgage first executed secured a
principal note for $500, with interest coupons thereto attached. This
mortgage was executed on December 2, 1887. The other mortgage
was given on December g, 1889, and secured the payment of a prin-
cipal note of $880, with interest coupons attached thereto, and cov-
ered the same land. Both notes were non-negotiable. The last, or
$880, note was given by plaintiff to pay the $500 note. The excess
above the amount due on the $500 note was paid to plaintiff by
McLaughlin in cash, but the latter did not cancel the $500 note, or
release the mortgage securing the same. McLaughlin assigned both
mortgages to other parties. The $500 note and mortgage were trans-
ferred to one Helen M. Andrews, and the $880 note and mortgage
to the defendant George Brooks. Both were made defendants in the
action. No objection was made by either party to the form of the
action or to their joinder as defendants. They answered separately,
and demanded judgment for the full amount secured by their respect-
ive mortgages and a foreclosure of the same. Plaintiff claims that
he should have credit for the $500 which was not paid to him from
the $880 loan, and demands that the same be credited either upon
the $500 note or the $880 note. Helen M. Andrews alleged in her
answer that the $500 note had not been paid, and that the mortgage
securing the same was a first lien on the premises for the full
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amount of the note with interest. Defendant Brooks, in his answer,
denied that the $500 note had not been paid, and alleged that S. W.
McLaughlin was the agent of Helen M. Andrews for the collection
of the $500 note, and that “said mortgage and note alleged to be
held by said defendant Helen M. Andrews was fully paid to said
S. W. McLaughlin on or about December 9, 1889,” which was the
date of the execution and delivery of the $880 mortgage, and
asked that his $880 mortgage be declared a first lien on the
premises, and that the Andrews mortgage be declared paid and
canceled. After issue was joined, but before trial, the defend-
ant Brooks purchased the $500 note, and took an assignment of
the mortgage securing the same, so that when the case came to
trial he was the owner of both mortgages. The pleadings, however,
were not amended. The case was tried to the court without a jury,
under the provisions of § 5630, Rev. Codes 1899. The trial court
sustained the allegations contained in the answer of Brooks, and
found, as a conclusion of law, “that the giving of the $880 note by
the plaintiff to the said S. W. McLaughlin paid and satisfied the said
$500 note and mortgage aforesaid, and that plaintiff was entitled to
judgment canceling said note and mortgage,” and that defendant
Brooks is entitled to “the usual decree of foreclosure and sale on the
said $88o note and mortgage,” etc. In accordance therewith a judg-
ment and decree of foreclosure was entered as to the $880 note and
mortgage, which judgment also declared the $500 note and mortgage
null and void, and directing their cancellation. The defendant Brooks
now seeks a review of the case in this court with respect to the $500
note and mortgage purchased during the pendency of the action.
To this end he caused a notice of appeal to be served on plaintiff,
specifying an appeal from that particular portion of the judgment,
and also caused a statement of the case to be settled, containing all
of the evidence offered at the trial, and containing a ‘‘specification
of the questions to be tried in the supreme court,” in which he “speci-
fies that he desires the supreme court to review the entire case with
respect to the $500 note and mortgage held by the defendant An-
drews at the time of the commencement of this action, and assigned
to the defendant Brooks by defendant Andrews during the pend-
ency of this action, and with respect to the counterclaim set up in
the answer of the defendant Andrews upon said note and mortgage,
and praying for the foreclosure thereof; said defendant specifies
that he desires the supreme court to review the question whether said
mortgage has ever been paid. * * *”

Before the case was submitted to this court on the merits, counsel
for the plaintiff made a preliminary motion to dismiss defendant’s
appeal, upon the ground that the appeal was not taken within the
time allowed by law, in this, that “the notice of entry of judgment
was served on plaintiff’s counsel on August 4th, 1900, and no appeal
notice or appeal bond was filed in the district court of Pembina
county until August 7th, 19o1.” This motion must be denied. The
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facts as to the service of notice of the entry of judgment and filing
of notice of appeal and undertaking are as stated in plaintiff’s
motion. But it will be noted that the service of the notice of entry
of judgment relied upon was made by appellant upon respondent,
and not by respondent upon the appellant. In fact no notice of
entry was served by respondent, and he has taken no steps to limit
the time in which appellant might avail himself of his right to appeal.
The time within which appeals may be taken to this court is regu-
lated by § 5605, Rev. Codes, which reads as follows: ‘An appeal
from a judgment may be taken within one year after the entry
thereof by default, or after written notice of the entry thereof in
case the party against whom it is entered has appeared in the action,
and from an order within sixty days after written notice of the same
shall have been given to the party appealing. * * *” This not
being a judgment by default, an appeal could be taken by a party
desiring to appeal therefrom at any time prior to the expiration of
the one-year period allowed, after written notice of the entry thereof.
It will also be noted that as to this judgment the time for appealing
did not begin to run from its rendition, nor from its entry; neither
did it begin to run from actual notice or knowledge of the entry of
the judgment. The language of the statute is explicit. It grants a
period which does not expire until one year after written notice of
the entry of the judgment in which to appeal. This statute places
it in the power of either party to a judgment to set the time for an
appeal running against his adversary, by serving upon him a written
notice of entry of judgment. But it is clear that by serving such
notice a party does not set the time running against himself, and
thus limit his period for appealing. His service of notice is to cut
off his adversary’s time for appeal. So far as we are able to learn,
there is entire harmony in the decisions of courts of last resort in
construing statutes like that now under consideration, and the con-
clusion is general that an appellant’s time for appeal can be cut off
or set running only by service of written notice upon him, and that
does not commence to run against him by his service upon his adver-
sary. Section 9, Ch. 264, Laws Wis. 1860, provided that appeals
from orders might be taken “within 30 days after written notice
of the making of the same.” The supreme court of that state, in
construing this provision in Corwith v. Bank, 18 Wis, 563, 86 Am.
Dec. 793, said: “We think it is very clear, from the language here
emploved, that it was not the intention of the legislature to limit
the right of appeal from an order to the period of thirty days from
the time the party whose rights are adversely affected by it has
notice or knowledge of the entry of the order; for if this were the
real object and intent of the statute, then it might with propriety
be held that verbal notice, or the fact that the party was in court
when the order was announced, would be sufficient. But the statute

N. D. R.—7
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requires that, in order to limit the time for appealing, written notice
must be given of the entry of the order. This is a limitation upon
the right of appeal, and the prevailing party can set the statute run-
ning against his adversary by giving the written notice prescribed
therein. He has the whole matter under his control, and can set the
statute running when he pleases. The corresponding provision of
the New York statute is substantially the same as § 9. In Rankin v.
Pine, 4 Abb. Prac. 309, this precise question was presented to the
supreme court of the Second district at general term. It was there
held that the service of written notice of a judgment or order, in
order to limit the right of appeal by the expiration of thirty days
(as contemplated by § 332 of the Code of that state), is necessary,
even when the appeal is taken from a judgment or order entered by
the appellant himself. And when we consider the whole statute,
and have regard to the principle that the right of appeal is favored
by the courts, we are satisfied that this construction is the one to be
adopted. The cases of Fry v. Bennett, 7 Abb. Prac. 352, Leavy v.
Roberts, 8 Abb. Prac. 310, Starling v. Jones, 13 How. Prac. 423,
and Sherman v. Wells, 14 How. Prac. 522, will be found to have
a strong bearing upon the point we have been considering.” See,
also, Kilmer v. Hathorn, 78 N. Y. 228; Champion v. Socicty, 42
Barb. 441; Livingston v. Railroad Co., 60 Hun. 473, 15 N. Y. Supp.
191. It is just to counsel for plaintiff to say that since making his
motion to dismiss he has filed a brief stating that after a careful
review of the authorities he has concluded that his motion to dismiss
cannot be sustained.

‘We have reached the conclusion, however, that the retrial which
defendant seeks cannot be accorded, for fatal jurisdictional reasons.
The case was tried to the court without a jury under § 5630 of the
Revised Codes of 1899, and the sole purpose of this appeal is to secure
a retrial under said section. The defendant has appealed from only
a part of the judgment, and seeks a review in this court of only that
portion of the case which pertains to the part of the judgment
appealed from. In other words, appellant presents a fragment of a
case for our consideration, and asks us to retry that fragment, and
finally dispose of the same entirely independent of the remaining
portions of the judgment, which, if the position of counsel is sound,
remains intact in the district court, unaffected by this appeal. Coun-
sel for appellant state their position in their brief as follows: “With
that portion of the judgment which adjudges that the $880 mort-
gage is valid, defendant finds no fault, and, inasmuch as
we have not appealed from the judgment, that portion thereof
must stand, as it is elementary law, * * *  that the
respondent cannot have reviewed, upon the appellant’s appeal from
a portion of the judgment, another portion of the judgment adverse
to the respondent from which respondent does mnot appeal.” The
question presented is whether § 5630, Rev. Codes, which is the source
of the jurisdiction of this court to retry cases, authorizes an appeal
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from a portion of a judgment and a retrial of a portion of a case
in this court. We are of the opinion that it does not. In reaching
this conclusion we are materially aided by the interpretation placed
by this court upon prior statutes relating to trials de novo in this
court. Chapter 82, Laws 1893, which was the original enactment,
introduced into the judicial system of this state a new mode of trial
in the district court and upon appeal, as to actions tried to the court
without a jury, which is unlike anything theretofore existing in
this jurisdiction. Under the old system cases were presented upon
appeal for the purpose of reviewing and correcting errors of the
trial court solely, and the powers conferred upon this court by an
appeal did not extend to an independent review of the case and final
determination of the same on the merits. This was changed by
direct legislation as to cases tried to the court without a jury. An
appeal under § 5630 plainly authorizes and requires this court to
dispose of cases brought here under said section upon the merits,
regardless of the action of the trial court; and this was also true
under the previous statutes, which were, in this particular feature,
substantially the same as § 5630, under which the appellant is seek-
ing a retrial. Chapter 82, Laws 1893, required the supreme court
to “try the case anew * * * and render final judgment accord-
ing to the justice of the case.” The same requirements as to retrial
and final judgment were embodied in the amended act (§ 5630, Rev.
Codes 1895), and in the exact language above quoted. From a brief
reference to the provisions of Chapter 5, Laws 1897, now known as
§ 5630, Rev. Codes 1899, it will be seen that in their general nature
and purpose they do not differ materially from those contained in
previous statutes, and that under said section this court is required
to review the case upon the merits and make a final disposition of
the same. In Tyler v. Shea, 4 N. D. 377, 61 N. W. Rep. 468, 50
Am. St. Rep. 660, which was tried under Chapter 82, Laws 1893,
plaintiff sought, by an appeal to this court, to secure a modification
of a portion of the judgment of the trial court. This court denied
the modification, upon the ground that an appeal to this court under
that law opened the entire case for investigation. We quote at
length from the opinion: ‘““The terms of the act under which the
appeal is taken will not permit our mere modification of the:judg-
ment appealed from. We are required by this law to try the case
anew upon the same record, and to render final judgment in the
action. * * * The appellant could not ask for a new trial of
the case with reference to those provisions of the judgment which
were against him, and at the same time insist that the balance of
of the judgment favorable to him should stand without investiga-
tion. When a case is appealed for a new trial, the whole case is
open for judicial inspection; and the decision upon such new trial
must necessarily be founded upon an examination of the case as
broad as that made by the lower court. When a party who has
been defeated as to a portion of his claim in a justice’s court appeals
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for a new trial in the district court, he cannot there insist that the
judgment, in so far as it is favorable to him, shall stand, and only
the balance of the case be litigated. The whole case is to be tried
anew, and in that trial he runs the risk of losing that which the
justice’s judgment gave him. Where the claim is indivisible, and
is all in dispute, the appeal for a new trial gives the defendant the
same right to be heard on the whole case which it gives to the
plaintiff, who appeals. In such a case, the ordinary rule that the
respondent cannot complain of those portions of the judgment which
" are against him, or, indeed, of any portion of the judgment, does
not apply, because the appellant, by the nature of the relief he seeks
by his appealing for a new trial, opens up the entire case to a second
investigation. Indeed, there is high authority for the doctrine that
such an appeal, of itself, supersedes the judgment appealed from,
and annuls it as effectually as though a new trial had been granted
by the court in which it was rendered. These authorities hold that
the appeal places the case in the same position as though it had
never been tried. The judgment no longer exists for any purpose.
Bank v. Wheeler, 28 Conn. 433, 73 Am. Dec. 683; Curtis v. Beards-
ley, 15 Conn 518; Campbell v. Howard, 5 Mass 376; Sharon v. Hill
(C. C.), 26 Fed. 337-345; Larl v. Hart (Mo. Sup.), 1 S. W. Rep.
238; Burns v. Howard, g Abb. N. C. 321; Yeaton v. U. S., 5 Cranch,
281, 3 L. Ed. 101; State v. Forner (Kan. Sup.), 4 Pac. Rep. 357.”
The authorities cited by the court in the above case entirely sustain
its conclusion as to the effect of the appeal. See, also, Irvine v.
The Hesper, 122 U. S. 256, 7 Sup. Ct. 1177, 30 L. Ed. 1175; Lewis
v. Trant, 9 C. C. A. 54. 60 Fed. 423; Austin v. Carpenter, 2 G.
Greene, 131; Robb v. Dougherty, 14 lowa, 379; State v. Orwig,
27 lowa, 528. Later, in Christianson v. Association, 5 N. D. 438,
67 N. W. Rep. 300, 32 L. R. A. 730, in which the 1893 law was
held to be constitutional, it was said that an appeal thereunder
requires ‘‘the independent judgment of this court upon the record
presented, irrespective of what the trial court may or may not have
held.” The court, speaking through Bartholomew, J., said: “The
statute under discussion requires us to render final judgment, and
thus, by its mandate, forever terminate the particular litigation.
This is such an inn6vation upon a practice that is familiar to and
well settled in the professional mind that it is received with distrust.
But to the legislative mind it doubtless suggested a means of termi-
nating litigation in a manner that should at once possess the strong-
est probability of ahsolute justice with the least expenditure of time
and money. It avoids the delay and expense of a second trial, and
the risk of further errors that might necessitate a second appeal.”
Still later, in Nichols & Shepard Co. v. Stangler, 7 N. D. 102, 72
N. W. Rep. 1089, the court, in construing § 5630, Rev. Codes 1895,
after pointing out that in this class of appeals this court does not
sit for the correction of errors, said, “On the contrary, we are

required in such cases to try the case anew upon all the evidence
offered below.”
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We will now turn to § 5630, Rev. Codes 1899, under which this
case was tried and the appeal taken, to ascertain whether said section
also places upon this court the duty of reviewing and finally dis-
posing of cases appealed thereunder, as was required by the statutes
of 1893 and 1895. The following provisions of the section under
consideration are pertinent: “A party desiring to appeal from a
judgment in any such action, shall cause a statement of the case to
be settled within the time and in the manner prescribed by article 8,
of chapter 10, of this Code, and shall specify therein the questions
of fact that he desires the supreme court to review, and all questions
of fact not so specified shall be deemed on appeal to have been prop-
erly decided by the trial court. Only such evidence as relates to the
questions of fact to be reviewed shall be embodied in the statement.
But if the appellant shall specify in the statement that he desires
to review the entire case, all the evidence and proceedings shall be
embodied in the statement. All incompetent and irrelevant evidence,
properly objected to in the trial court, shall be disregarded by the
supreme court, but no objection to evidence can be made for the first
time in the supreme court. The supreme court shall try anew the
questions of fact specified in the statement or in the entire case, if
the appellant demands a retrial of the entire case, and shall finally
dispose of the same whenever justice can be done without a new
trial, and either affirm or modify the judgment or direct a new judg-
ment to be entered in the district court; the supreme court may,
however, if it deem such course necessary to the accomplishment
of justice order a new trial of the action. * * * ” Does this
section authorize or permit a retrial upon an appeal from a part of
a judgment, i. e., a retrial of a part of a case in this court? We
are of opinion that it does not. By express language the appeal
therein referred to is an appeal from a judgment, and no reference
whatever is made to an appeal from a portion of a judgment. We
think the express language of the section plainly excludes such an
appeal and retrial. This court is required to dispose of the case
“whenever justice can be done without a new trial.” Can this court
finally dispose of a case when it has secured jurisdiction of only a
portion of it? Clearly not. Again, this section, unlike the preceding
statutes, provides the manner in which we shall make such final
disposition. We are directed to affirm, modify, or reverse the
judgment of the district court, or direct the entry of a new judg-
ment; and when such a course is necessary to the accomplishment
of justice, we may order a new trial in the action. Are the provis-
ions just referred to reconcilable with an appeal from a part of a
judgment and the review of a part of the case in this court? We
think not. It goes without saying that this court could not affirm,
modify, or reverse a judgment over which it had no control. Neither
could it grant a new trial in an action where a portion of the judg-
ment remains intact in the trial court. The statute under consider-
ation plainly requires a final disposition of the entire case and an
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independent judgment thereon at the hands of this court. This
command cannot be obeved while a portion of the case remains in
the trial court. A majority of this court has therefore reached the
conclusion that an appeal to authorize a retrial under said section
must be from the entire judgment; in other words, such an appeal
as will effect a transfer of jurisdiction over the entire case to this
court. It is true that under the present statute we are not compelled
in every case to review all of the evidence, as under former statutes.
Whether all or only a part of the evidence shall be reviewed by this
court, in this class of appeals, rests with the appellant. He may
choose to have all of the evidence reviewed, or he may elect, in pre-
paring his appeal, to abide by the determination of the trial court
as to a portion of the facts, and merely ask for a review of the
evidence as to certain specified facts. But, whichever course is pur-
sued, the case is presented here for final determination, and upon
the merits. In one case it would be determined upon all of the
evidence, and in the other upon a portion of the evidence and those
facts found by the trial court which are not challenged.

It will serve no useful purpose to discuss the question whether
defendant’s appeal from a portion of the judgment might have been
entertained had it been taken solely for the purpose of correcting
errors upon the statutory judgment roll, and not for the purpose of
securing a retrial under § 5630. It is sufficient to say that no such
appeal has been taken or attempted. The defendant demands a
retrial under said section and presents a statement of case settled
for that purpose, and his appeal has no other purpose than to secure
such retrial.

For the reasons stated, we are of opinion that this court is with-
out authority, under the statute, to accord to appellant the retrial
demanded. No error is assigned upon the judgment roll proper. It
follows that the appeal must be dismissed, and it is so ordered. The
dismissal will be without prejudice to another appeal.

MorcaN, J., Concurs.
) ON REHEARING.

Young, J. Counsel for appellant filed a petition for a rehearing,
urging, as ground therefor, that the court erred in holding that it
is without lawful authority to enter upon a retrial of a case under
§ 5630 upon an appeal from only a part of a judgment. The point
upon which our decision was based was barely suggested by counsel
for respondent, and was not argued by counsel for either party. This
fact, coupled with the fact that the question had not been previously
presented and passed upon by this court, and is one of much prac-
tical importance, constrained us to grant a reargument, and the same
was fully reargued at the present term. Nothing has been presented
which alters the conclusion reached by a majority of the court and
announced in the original opinion.
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Counsel for appellant contend that our statute authorizes an
appeal from a part of a judgment, and, assuming the correctness of
this construction of the statute authorizing appeals to this court,
they contend that it was error to deny to the appellant the retrial
which he demands. This contention entirely fails to meet the juris-
dictional objections upon which our conclusion was based. As
stated in the opinion filed, the question whether an appeal may or
may not be taken from a part of a judgment is not involved, and
any expression of opinion on that question would be both superflu-
ous and valueless. Section 5603, Rev. Codes, which creates the
right of appeal to this court, and § 5606, which provides the manner
of taking appeals, correspond in language with the provisions of the
California and Montana statutes.- In the former state it has been
assumed, in a great number of cases, that an appeal from a part of
a judgment is authorized. See Hayne, New Trials and App. § 15,
and cases cited. A contrary conclusion was reached by the supreme
court of Montana. See Barclay v. Logan, 2 Mont. 296; Plaisted v.
Nowlan, 2 Mont. 359. It will be time enough to settle this question
for this junsdlctlon when it is directly involved.

The question which is decisive of this appeal is not whether an
appeal may be taken from a part of a judgment, but is whether a
retrial can be had in this court upon such an appeal. The right of
appeal is one thing, and the right of retrial on the merits is another
and wholly different matter. To determine whether the right of
appeal exists in any case, we must look to the statute authorizing
appeals, and, to ascertain whether a right of retrial in this court
exists, we must look to the statute authorizing retrials; that is, to
§ 5630, Rev. Codes, which, as this court has repeatedly held, is the
entire source of our authority to retry cases. In Mapes v. Metcalf,
10 N. D. 601, 88 N. W. Rep. 713, decided at the last term, this
court, in construing § 5630, said: ‘“The only authurity possessed
by this court to retry cases is conferred by § 5630, Rev. Codes 1899,
and the provisions of said section operate as a limitation upon our
authority to do so. That section, in unmistakable language, as
repeatedly construed by this court, authorizes and requires a final
disposition of cases appealed thereunder at our hands. That the
express purpose of this statute is to secure a speedy and final deter-
mination by this court of actions appealed thereunder, does not
admit of doubt. The original act (chapter 82, Laws 1893) required
the supreme court to ‘render final judgment according to the justice
of the case.” The same requirement as to rendering final judgment
was embodied in the amended act (§ 5630, Rev. Codes 1895). The
statute now in force, while differing in some respects from the for-
mer act, nevertheless retains those features which require a review
of cases appealed thereunder on their merits and a final disposition
of the same by this court. Under former acts we were even without
authority to order a new trial. The hardship necessarily incident to
this lack of authority was relieved by the present law, which permits
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this court to order a new trial when necessary, and in furtherance
of justice. It is clear that § 5630, Rev. Codes 1899, only authorizes
appeals to this court for the purposes of a retrial thereunder in
cases where the entire case is presented to this court for review and
final determination. A retrial of a part of the issues, or of a frag-
ment of a case, by this court would not only be contrary to the
spirit of the statute, but in violation of its express language.” As
previously stated, all the authority which this court possesses to
retry cases is found in the section referred to. This section
is not embodied in the legislation of any other state. In its present
form it is an anomaly in the history of jurisprudence. The un-
doubted purpose of the section is to secure a determination upon
the merits in this court; but, by authorizing an appellant at his
election to withhold from this court a retrial on the evidence of
vital facts, the accomplishment of that purpose frequently becomes
impsosible.

It may be that the ends of justice would be subserved by permit-
ting appeals from a distinct part of a judgment and a retrial of
the issues affecting the part appealed from, under proper restric-
tions. This, however, only goes to the question of what the legis-
lature might, or perhaps ought, to have done, and does not alter
the fact that in the statute under consideration it has not conferred
upon this court the power to retry a part of a case upon an appeal
from a part of a judgment. This is obvious from a cursory exam-
ination of the section in question. It refers to an “appeal from a
judgment,” and contains no reference whatever to an “appeal from
a part of a judgment. The contents of the statement of case which
is made necessary to secure the retrials provided for are expressly
prescribed. No provision is made for a statement of case adapted
to a retrial and determination of a portion of a case. This court is
given authority to affirm or modify a judgment appealed from, or
dircct the entry of a new judgment, or we may, in furtherance of
justice, “order a new trial of the action.” It is patent that the juris-
diction thus conferred cannot be exercised where a portion of the
judgment and a portion of the case remain in the district court,
unaffected by the appeal, and it is also apparent that the provisions
of the statute in question cannot be extended so as tu be applicable
to a retrial of a part of a case upon an appcal from a part of a judg-
ment, except by reading into it a number of vital provisions which
it significantly omits. This would be judicial legislation.

This is the first case in which this court has had occasion to con-
sider the question presented by this appeal. In the case of Wishek
v. Hammond, 10 N. D. 72, 84 N. W. Rep. 587, cited by appellant
as a precedent, the defendant appealed from the entire judgment,
and this court had jurisdiction of the entire case. Our conclusion
is that the order of dismissal herctofore made should be adhered to.

MoraGaN, J., concurs.
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‘WaLLinN, C. J. (dissenting). In this action I concur in the con-
clusion of the majority of the court in dismissing the appeal without
prejudice to another appeal, but am compelled respectfully to dissent
from the views of the majority with respect to the grounds of dis-
missal. In my judgment the facts narrated in the majority opinion,
as well as the issues actually tried and determined in the court below,
called for and necessitated the entry of one indivisible judgment,
which judgment, as I view the record, was actually entered by the
trial court. True, the facts were such and the issues were so framed
that the trial court was compelled, in deciding the case, to pronounce
upon several detached features, and this was done; but under the
issues the crucial question was whether the second mortgage, when
delivered, operated to pay the first mortgage. The case turned
below upon that question, and, in my judgment, that is the question
which must determine the ultimate disposition of the case. If I am
correct in this, then there was but one question involved in the case,
and that was single and indivisible, and hence the judgment of the
trial court, which met and disposed of that question, was in its
nature a single and indivisible judgment. Its various features were
interdependent and indissoluble. Therefore, in appealing to this
court, there was one, and but one, judgment to appeal from. Never-
theless, the notice of appeal shows on its face that the appellant
sought to appeal, not from the whole judgment, but from only one
part or feature of an indivisible judgment. For obvious reasons no
such appeal is legally possible. Nor, under any system of appeals,
either at law or in equity, whether new or old, whether in state courts
or in federal courts, would it be practicable to review an entire judg-
ment were only a fragment of it is brought up to the reviewing
tribunal. Where the appellate court sits only to review errors com-
mitted in the trial court, and to affirm, modify, or reverse the judg-
ment entered below, it manifestly would be essential that the entire

- judgment, if indivisible, should be brought to the appellate court;
and this reasoning applies with equal force where, as in this state,
the appellate court sits in court cases to try the case anew upon the
evidence and render judgment upon the merits. Upon the facts of
this case, therefore, the decision of the motion to dismiss the appeal
could be securely placed upon the ground that the appellant has
failed to bring up for review the entire judgment of the trial court.
“This ground is common ground, as between members of the court,
and I confess that I am unable to discover any necessity for depart-
ing from such common ground and, by-.a divided court, deciding the
motion to dismiss upon a practice question of great delicacy and
importance, which question is one which the majority declares was
not, when the motion was originally presented to this court, “argued
by counsel for either party.” But the majority say, “The question
whether an appeal may or may not be taken from a part of a
judgment is not involved, and any expression of opinion on that
question would be both superfluous and valueless.” To the sound-

~
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ness of this proposition I cannot assent. I think the question is
squarely involved, and is pertinent, from the view point of the
majority of the court. Moreover, I think the majority has practic-
ally ruled upon the question in this case. They say, in effect, that
in no case tried under § 5630 can a part of a judgment, whether
the same is divisible or not, be brought to this court for trial anew
upon the merits. It must, I think, be apparent that if in a court
case no trial on the merits can be had in this court, where an appeal
is taken from a part of any judgment, that the right to take an
appeal from a part is a barren right, and of no practical value what-
ever, as a means of retrving the facts and issues which resulted in
the entry of any judgment which is appealed from only in part.
From my point of view the majority opinion goes to the extent of
emasculating the plain and positive provisions of section 5606,
Rev. Codes 1899, regulating appeals to this court, which reads as
follows: “An appeal must be taken by serving a notice in writing
signed by the appellant or his attorney on the adverse party and
filing the same in the office of the clerk of the court in which the
judgment or order appealed from is entered, stating the appeal from
the same and whether the appeal is from the whole or a part
thereof and if from a part only, specifying the part appealed from.”
This section prescribes the mode of taking appeals to this court,
and none can be taken otherwise, and if the supreme court,
under the guise of construction or interpretation, may nullify the
language of the section which we have quoted, I know of no lim-
itation which can be placed upon its authority which can prevent
the annulment by construction of any or all the other language of the
section. For my part I deny the existence of any such power in
the supreme court, or in any court. In this matter I am convinced
that the majority of the court has misapprehended the scope and
object of section §630. In my judgment that section, as originally
enacted, or as amended, does not deal with the mode or manner of
taking appeals to this court from judgments or orders entered in
the district court. It contains no repealing words, and no rule of
statutory construction is better settled than that holding that implied
repeals are not favored, and are never permitted except in cases
of a plain and irreconcilable repugnancy between two enactments.
Nor does repugnancy ever exist where two statutes relate to differ-
ent subjects.  Sce section 138, Suth. St. Const. I maintain that the
statute regulating appeals and section 5630 relate to different and
dissimilar subjects. Section 5630, as its terms import, was enacted
to introduce a new mode of tryving court cases in the district courts
and in the supreme court of this state. Under it both common-law
and equity cases are triable to the court. The section was placed
in an environment of legislation in which it would not fit, and for
this reason, more than any other, it has proven to be a veritable
Pandora’s box of perplexing difficulties with which bench and bar
have long wrestled, but never until the present case has the writer
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even suspected that section 5630 operates to repeal an important
section of another statute,—that regulating appeals,—to which it
does not refer, and with which, in my opinion, it has nothing to
do. It is further my opinion that the following language of the
majority of the court is employed as a result of misapprehension.
The majority say, “In reaching this conclusion, we are materially
aided by the interpretation placed by this court upon prior statutes
relating to trials de novo in this court.” I maintain that a careful per-
usal of the prior decisions of this court will fail to reveal any de-
cision or holding to the effect that a judgment embracing divisible
and independent parts cannot be brought to this court for the pur-
pose of retrying one of such parts only. This question I insist is
here passed upon for the first time by this court, and hence any gen-
eral language used by this court in any of the cases cited should be
confined to the facts and issues in the cases in which the language
occurs. Finally, the rehearing opinion makes this concession in
terms. The majority say, “This fact, coupled with the fact that
the question had not been previously presented and passed upon by
this court,” etc. See opinion. In my opinion the language of sec-
tion 5630, which authorizes this court to “try the case anew and
render final judgment therein,” when properly construed and made
to harmonize with the statute regulating appeals, which statute
remains intact, must be construed as meaning that a portion of a
divisible judgment, which is controverted and appealed from, must
be tried anew. To my mind it involves an absurdity to require
suitors to relitigate a matter which the parties to the action are
satisfied with and do not challenge by any appeal. :

(90 N. W. Rep. 129.)

MinNEAPoLts, ST. PAuL & Saurt StE. MARIE RaiLway CoMpaNy
zs. DIcKEY COUNTY.

Taxation of Railroads—Personal Property.

The county commissioners levied, or attempted to levy, a tax upon
the plaintiff's roadbed, franchise, rails, rolling stock, and other pro-
perty belonging to it in Dickey county, pursuant to the action of the
state board of equilization as certified to them by the state auditor
under section 179, Const. Held, that such tax is a tax upon personal
property for taxation purposes, under section 1228, Rev. Codes.

Injunction—Tax Levy.

The evidence in the case shows that the county commissioners
levied, or attempted to levy, a tax for county purposes, without first
making an itemized statement of the probable county expenses for
the ensuing year, under section 1228, Rev. Codes, and a road and
bridge tax without any petition to them for the building of any
bridge or improvement of a road. Held no ground for restraining
the collection of a personal property tax.
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Personal Property Tax Not Enjoined.

The complaint and evidence considered, and it is held that an
injunction will not lie to restrain the collection of such personal
property tax, as the plaintiff has an adequate remedy at law. Schaff-
ner v. Young, 86 N. W. Rep. 733, 10 N. D. 245, followed.

Appeal from District Court, Dickey County; Glaspell, J.

Action by the Minneapolis, St. Paul & Sault Ste. Marie Railway
Company against Dickey county and another. Judgment for de-
fendants, and plaintiff appeals. Affirmed.

W. E. Purcell, L. W. Gammons & H. B. Dyke, for appellant.

The Board of County Commissioners did not prepare, record or
publish an itemized statement of the county expenses as a basis for
tax levy, and their failure so to do defeated the jurisdiction of the
board to levy a tax. § 1228, Rev. Codes; Shattuck v. Smith, 6 N.
D. Rep. 70; Dever v. Cornwell, 10 N. D. 123, 86 N. W. Rep. 227.
Mandatory provisions of the statute must be specifically observed
by taxing officers and a disregard or violation of said provis-
ions is fatal to the tax and defeats the jurisdiction of the taxing
officers. Sweigle v. Gates, 9 N. D. 538; Eaton v. Bennett, 10
N. D. 346, 87 N. W. Rep. 188; Power v. Larrabee, 2 N. D. 149;
Matteson v. Town, 37 Wis. 254. A levy being void, it can be made
valid by a curative act. Ch. 156, Laws 1901. Curative laws may
heal irregularities in action but they cannot cure a want of authority
to act at all. There being no jurisdiction to make a levy in the first
place, same can be accomplished through retrospective legislation.
Cooley on Taxation 302; Desty on Taxation 620; Welty on Assess-
ments 231; Pickton v. City of Fargo, 10 N. D. 469, 88 N. W. Rep.
95; Hart v. Henderson, 17 Mich. 222; People v. Goldtree, 44 Cal.
323; Maxwell v. Goetschins, 40 N. J. Law, 383; Conde v. Schenec-
tady, 51 N. Y. Supp. 854; State v. Dougherty, 60 Me. 504; House-
man v. Kent, 25 N. W. Rep. 369; Hagner v. Hall, 42 N. Y. Supp.
63; Sessions v. Crunkilton, 20 O. St. 349. It is not within the power
of the legislature to make a void proceeding valid. McDaniel v.
Correll, 19 1Il. 226; Grifins Exrs. v. Cunningham, 20 Gratt. 109.
Nelson v. Roundtree, 23 Wis. 367; Isracl v. Arthur, 1 Pac. Rep.
438; Conway v. Cable, 37 1ll. 82; Bryor v. Downey, 50 Cal. 388;
Cromwell v. Maclean, 123 N. Y. 474; Kimball v. Toun, 42 Wis.
412; Richards v. Rote, 68 Pa. St. 248; Columbus v. Board, 65 Ind.
427: People v. City of Brooklyn, 71 N. Y. 495; Hamilton v. City,
25 Wis. 490. The rights of suitors are to be determined by the
law in force when the cause of action arose and such rights cannot,
excepting as mere rules of procedure and evidence, be measured
by the different legal statutes created while the action is pending,
either by judicial decision or by statute. Schaffner v. Young, 10
N. D. 245, 86 N. W. Rep. 734; Conrad v. Smith, 6 N. D. 337; Ma-
hon v. Surerus, 9 N. D. 57, 81 N. W. Rep. 64: Norman v. Boaz, 4
S. W. Rep. 316; Thweat v. Bank, 81 Ky. 1; Turney v. Town, 100
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Ky. 288. A party cannot pay a part of his taxes without paying the
whole. Wells County v. McHenry, 7 N. D. 246, 74 N. W. Rep. 241;
State v. Cert. Lands, 42 N. W. Rep. 476.

S. G. Cady, for respondent.

The burden of proof is on appellant to establish invalidity of
tax levy. Farrington v. Inv. Co.,, 1 N. D. 102; N. P. Ry. Co. v.
McGinnis, 4 N. D. 494, 61 N. W. Rep. 1032. The constitution
does not prohibit the passage of retrospective laws except in so far
as they destroy vested rights or impair the operation of contracts.
Garrison v. N. Y., 21 Wall. 196; Freeland v. Wideman, 131 U. S.
405; Louisiana v. New Orleans, 3 Sup. Ct Rep. 285. Tax pro-
ceedings are in no manner founded upon contract. New Orleans v.
Tel. Co., 8. Am. St. Rep. 506 and note. The legislature can ratify
and approve by subsequent legislation any act performed for the
benefit of the state which it had original authority to legislate and
provide for. O’Hara v. N. Y., 2 L. R. A. 603; Fuller v. Morrison
County, 36 Minn. 309; Anderson v. Santa Anna, 116 U. S. 356;
ITowa Land Co. v. Soper, 36 la. 112; Smith v. Callahan, 36 Ia. 552;
Gordon v. San Diego, 40 Am. St. Rep. 73. So long as a statute is
within the spirit of legislative power and not an encroachment upon
the provisions of another department of ‘government it will be
upheld, unless clearly in conflict with some provision of the consti-
tution. Wadsworth v. Ry. Co., 36 Am. St. Rep. 309; Fox v.
McDowell, 46 Am. St. Rep. 98; Burlington & Ced. Rap. Ry. Co.
v. Dey, 31 Am. St.Rep. 477. If the proceedings of the commis-
sioners are void for want of jurisdiction and the thing wanting in
the proceeding which they have failed to perform is something the
legislature might have dispensed with a prior statute it is within
the power of the legislature to dispense with it by a subsequent act.
Richmond v. Supervisors, 77 la. 531, 14 Am. St. Rep. 308; lowa
Sawings & Loan Co. v. Heigdt, 77 N. W. Rep. 1050; Shattuck v.
Smit, 6 N. D. 78.

MorGaN, J. The plaintiff in this action seeks to have certain
taxes, claimed to have been illegally levied against it, set aside, and
the collection of such taxes perpetually restrained. The grounds
on which it seeks to secure such permanent injunction are the fol-
lowing, as recited in the complaint: That the county commissioners
failed to make a lawful levy of any taxes in said county for the
vear 19oo, for the reason that such commissioners did not make
the itemized statement of the county expenses for the ensuing year,
as provided by section 1228, Rev. Codes. The proceedings of the
county commissioners, so far as an attempt to levy taxes for the year
1900, as based upon an itemized statement, are the following, viz.:
“On motion the following levy was made for county expenses for
the ensuing year: County general fund, $20,000; sinking fund,
$2,000; road and bridge, $3.500.” In the published proceedings of
such board of commissioners there appears no different or other
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statement, and it is stipulated that no other statement was ever made
or published by such board during said year. This omission to make
and publish an itemized statement, as provided by said section
of the statute, is urged as a reason why such tax is void, and is
urged as a ground for equitable interference by the courts to prevent
its collection or enforcement. The second objection urged by the
appellant to the validity of such taxes is that the board of county
cominissioners attempted to levy a road and bridge tax without jur-
isdiction to do so, inasmuch as no petition for the construction of
any bridge was presented to them, and without having made an
itemized statement of the proposed cost of such bridge improve-
ment of the road. No other objections are urged against the validity
of the levy or of the tax.

It is strenuously contended by the appellant that the omission
to make such itemzied statement rendered any attempted levy void,
and that no tax levied without a preliminary itemized statement can
be a valid tax, and that the attempted levy of a road and bridge
tax, without an itemized statement of the cost of such bridge or
road, and without a preliminary petition to such commissioners, ren-
dered the whole tax levied for county purposes void. It is admitted
that the state tax levied by the state board of equilization is valid,
and not subject to attack on any grounds. The tax involved in this
suit was levied or attempted to be levied in July, 1900, and its col-
lection was enjoined by a temporary injunction in January, 1901,
and before such taxes became delinquent. The case therefore pre-
sents the question whether a court of equity will interfere with the
collection of this tax, under the circumstances pleaded and stipulated,
or whether the plaintiff will be left to pursue its remedies by an
action at law. It is claimed by appellant that the facts pleaded and
proven bring the case within the rule adopted by courts justifying
the interposition of a court of equity to restrain the collection of
the tax. The defendant contends that the plaintiff has not brought
itself within any of the recognized principles of equity jurispru-
dence justifying it in passing by remedies at law and resorting to
injunctional proceedings. A statement of the allegations of the com-
plaint will show the basis of plaintiff’s contention. The complaint
alleges (omitting allegation of incorporation): “And as such cor-
poration has during all of said time owned and operated, and now
owns and operates, a line of railroad in said state of North Dakota,
extending into and through the said county of Dickey, and as such
corporation is liable for the payment of all taxes legally assessed and
levied on its roadbed, franchise, rails, rolling stock, and other prop-
erty belonging to said plaintiff, situated in said county of Dickey
and state of North Dakota.” Then follow allegations of the levy
in question claimed to be void by reason of there being no itemized
statement, and the omission of other requisites to making levies,
claimed to be mandatory; the extension by the county auditor of
the taxes so attempted to be levied against plaintiff’s property; and
the following allegation, given in the language of the complaint:
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“That this plaintiff is engaged in the business of operating a railway
through said county, and connecting the places and people therein’
with eastern and western points, and is a common carrier of freight,
express, and passengers into and out of said county, and all the
property of plaintiff in said county is used in and about said business,
and is necessary for the proper conduct thereof; that if said prap-
erty, or any thereof, is seized by said officers, such seizure and
distraint would seriously hamper and cripple the said business,
and would inflict great and irreparable injury, and would occasion
a great multiplicity of suits, and occasion great and irreparable
damage and annoyance to this plaintiff and the people of said
county; that plaintiff has no adequate remedy in law in said
matter, and has no remedies at law for the injuries which
would follow such seizure and distraint of its property as
aforesaid.”  These allegations are statements of conclusions,
and not of facts. It is not apparent therefrom, nor from the
evidence that irreparable injury or damage would follow the de-
nial of the prayer for a permanent injunction. It is not shown how
a multiplicity of suits would follow such refusal of equitable relief.
No claim is made that the county commissioners had no right or
jurisdiction to levy this tax at that time and place, but the sole
and only contention is that the tax is void for the reason of an omis-
sion by them to perform a mandatory requirement preliminary to a
levy of the tax. In an early case in this state the following rule was
laid down by the supreme court, and has not been. departed from:
“Courts of equity should, in general, extend the strong arm of
their preventive power to restrain the collection of a tax or annul
tax proceedings only where the property sought to be taxed is ex-
empt from taxation, or the tax itself is not warranted by law, or
the persons assuming to assess and levy the same are without
authority so to do, or where the proper taxing officials have acted
fraudulently ; and, in addition, plaintiff must bring himself within
some recognized rule of equity jurisprudence.” Farrington v. In-
vestment Co., 1 N. D. 118, 45 N. W. Rep. 191. The case cited related
to taxes upon real estate, but the principles there announced apply
with more force to collection of personal property taxes than to en-
forcement of real estate taxes. As we construe the complaint, we do
not understand that it is claimed that the tax in question is any other
than a personal property tax. From plaintiff’s brief and argument
the same conclusion is reached; that is, that the tax in suit is
deemed a personal property tax. From a consideration of the con-
stitution and statute law of this state, we are convinced that the taxes
involved in this suit are to be deemed taxes on personal prop-
erty, and that the property described in the complaint is
deemed personal property for taxation purposes. Section 179
of the constitution provides: “The franchise, roadway, roadbed,
rails and rolling stock of all railroads operated in this state shall be
assessed by the state board of equilization at their actual value and
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such assessed valuation shall be apportioned to the counties, cities,
towns, townships and districts in which such roads are located, as
a basis for taxation of such property in proportion to the number
of miles of railway laid in such counties, cities, towns, townships,
and districts.” Section 1315, Rev. Codes, provides: “The state au-
ditor shall at the time of certifying the equalized value of each or-
ganized county to the county auditor, also certify the number of
miles of each main line of railroad, and branches and side tracks
thereof contained in said county and the valuation per mile of such
line or branch line as determined by the state board of equilization
and the county auditor of such county shall apportion such valuation
to the cities, towns, townships and districts through which such
railroads run according to the number of miles contained in each, as
a part of the valuation of such city, town, township and district for
the purpose of taxation, and the same shall be taxed as personal
property.” The language of this section is explicit that such rail-
road property shall be taxed as personal property. It is therefore
personal property for purposes of taxation, although it may be
in part, as a fact and for other purposes, real estate. It is within the
power of the legislature to provide that such fixtures as are des-
cribed in the complaint may be taxed as personal property. State
v. Red River Val. Elevator Co., 69 Minn. 131, 72 N. W. Rep. 60;
State v. District Court, 31 Minn. 354, 17 N. W. Rep. 954; 1 Desty,
Tax'n, 397 This property having been assessed and taxed as
personal property, as commanded by the statute, it necessarily fol-
lows that its enforcement must be accomplished through the same
means and channels used in collecting taxes on personal property.
and that the same rules of law apply to such collection. This seems
to be the theory under which the complaint was framed, as the fol-
lowing allegation as grounds for equitable relief will show, to-wit:
“And the county treasurer threatens to proceed at once with the
collection of such taxes, and the said officers threaten to, and plaintiff
believes will, seize, distrain, and sell the property of this plaintiff,”
etc. The tax being a personal property tax, the complaint shows no
facts which bring the action within any of the exceptions to the gen-
eral rule that an injunction will not lie to prevent the collection
of a personal property tax. The property taxed is not exempt.
A constitutional law authorized its taxation, and gave the officers
authority to tax it. No facts are pleaded or shown that can reason-
ably be said to show that there exists no remedy at law, or that ir-
reparable damage will follow if the injunction be not granted. That
an injunction will not be granted to restrain the collection of a
personal property tax, except in certain cases, has recently been held
by this court, and the great weight of authority favors such holding.
Schaffner v. Young, 10 N. D. 245, 8 N. W. Rep. 733. The facts
of the case at bar do not bring it within any of the exceptions to that
rule. Neither the complaint nor the evidence shows any facts war-
ranting a court of equity interfering with the collection of taxes
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on personal property. The plaintiff had an adequate remedy at law,
and should have resorted to it, and could thereby have prevented a
multiplicity of suits and any seizure of its property. St. Anthony
Elcz. Co. v. Bottincau Co., 10 N. D. 346, 83 N. W. Rep. 212. 50
L. R. A, 262 i

It follows that the judgment of the district court must be affirmed.
All concur.

(9o N. W. Rep. 260.)

Mary Doxovan s, Mary A. WELCH.

Deed of Attorney in Fact—Sufficiency.

A. B, the owner of certain real estate, gave a power ol attorney
to P. M. to seil and convey the same, in pursuance of which a war-
ranty deed was cxecuted and delivered by P. M. to M. In the body
of the deed so executed, the grantor and party of the first part was
described as “P. M., attorney in fact for A. B.” The same words
were repeated in describing the grantor in the covenants, and were
used in signing the instrument. They also appear in the acknowl-
edgment. It is held in an action to quiet title instituted by th-
plaintiff, who claims under a deed subsequently executed by A. B.
in person, that the deed to M., which appears upon its face to have
been executed in her name and for her by her attorney in fact.
althought not in approved form, is her deed. and operated to irans-
fer the title to M., and was not the individual deed of P. M., and
that her subsequent deed to the plaintiff therefor conveyed no title.

Appeal from District Court, Cavalier County ; Kneeshaw, J.
Action by Mary Donovan against Mary A. Welsh. Judgment for
defendant, and plaintiff appeals. Affirmed.

Templeton & Rex, for appellant.

The deed from McHugh to Moran conveved no title or interest.
McHugh had not title to convey, as the power of attorney authorized
him to convey, not in his own, but in the name of Amelia Burritt.
Subd. 3 § 3584, Rev. Codes. Conveyance must be an act of the
principal and not of the attorney, otherwise the conveyance is void.
The attorney must convey in the name of the principal. It is not
enough for an attorney, in the body of the convevance, to
describe that he does it as attorney; it must be the act and deed of
the principal, executed by the attorney in his name. Fotwler v.
Shearer, 7 Mass. 14 Llweell v. Shaw, 16 Mass. 42; Echols v. Che-
ney, 28 Cal. 157 Stinchficld v. Little, 1 Greenleaf, 231; Caddcll v.
Allen, 6 S. E. Rep. 399; Norris v. Pains, 39 N. . Rep. 660; North
v. Henneberry, 44 Wis. 306. Clark v. Courtiey, 5 Peters, 319-350.
Amelia Burritt, plaintiff's grantor, was not made a party to the fore-
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closure action nor was the plaintiff made a party. It follows that the
judgment does not preclude the plaintiff from asserting her rights in
this action. Buxton v. Sargent, 7 N. D. 503, 75 N. W. Rep. 811.
Acceptance of purchase money by Mrs. Burritt would not consti-
tute a ratification so as to estop her <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>