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TO

THE JUNIOR BAR
OF THE

State of New-York,

I Dedicate this Work.

While one purpose of my toil in writing it was, to gather

and record the fast scattering reminiscences of the men who
have attained distinction at the Bar and on the Bench of

our State, ere they should, as soon they would, be forever

lost ;—a labor undertaken in part for their own sakes, and

from sacred regard to their memories ;—it has also been an

object, and by no means a minor one, to present their exam-

ple to those already entered, or hereafter to enter, upon that

profession which we love, and to accomplish eminence in

which, calls for high qualities, physical, intellectual and

moral.

It has been my hope that I might thus, in my day and

generation, render a service to my own profession ; hold

aloft the standard; depict the struggles and vicissitudes

through which our great advocates have been compelled to

force their way ; illustrate their studies, habits and powers

;

show the value of steady perseverance ; encourage the timid,

though oft beaten back, never to despair ; and stimulate the

industry, honor, and laudable ambition of those who take

upon themselves the emblems of our order.

To you, therefore, young lawyers of New York, have

I consecrated the time and labors necessary to collect and

twine together the materials of this book ; and trust the

offering may bear fruit, many-fold, in your own achieve-

ments and renown.
The Author.
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THE

BENCH AND BAR
OF NEW YORK.

OGDEN HOFFMAN.

Styled the American Erskine.—A Son of Josiali Ogden Hoffman.—^Enters the Navy
as a Midshipman.^£nters the Service of the United States on board the Presi-

dent.—Captured with that Vessel in Attempting to Run the Blockade.—Thrilling
Scene.—A Prisoner ofWar at Bermuda.—Bines with the British Officers.—Lieu-

—tenant Price Promptly Reseats an Insult.^The Challenge.—Transferred to the

Guerriere, Decatur's Flag Ship.— Accompanies Expedition to the Barbary
States.—Conflict bet^reen the Guerriere and an Algerine Ship of War.—Commo-
dore Becatur.—^Hoflinan Boards the Pirate Ship.—A Boarding Conflict.—The
VictcMy.—Returns to New York.—Resigns his Commission.—The Law Student.

—John Duer.—Hofiinan Completes his Studies with him at Goshen, Orange
County.—Commences Practice at Goshen.—Partner of Mr. Duer.—His Success

as a Lawyer.—Incidents in his Practice.—Appointed District-Attorney.—Elected

to the Assembly.—Removes to New York,—Hugh Maxwell.—Enters into Part-

nership with him.—Trial of Henry Eckford and Others.—Hoffman's Bistin-

guished Position at the Bar ofNew York.—^Appointed Bistrict-Attomey of New^
York.—His Political Career.—Moses H. Grinnell.—^Budley Selden.^Trial of

Richard P. Robinson.—Description of the Murder.—Hoffman's Surpas^i^ Elo-

quence.—ThrilKng Scene.—^The Verdict.— Its Effect,—Hoffman as a Criminal

Lawyer.—His Advice to Mr. Erarts.—Elected to Congress.—His Congressional

Career.—Grand Reception in New York.—His Speech.—Appointed United States

District-Attorney.—Elected Attorney-General.—D^^riptlon of his Oratory.

—

Personal Appearance.—His Death.—Proceedings of the New York City Bar.

—

Democratic General Committee.

Ogdeij Hoffmax has repeatedly been styled the

American Erskine, and the appellation is not without

propriety—^in some circumstances the parallel is com-

plete. Both of these great lawyers in their youth

entered, the navy ; both attained the rank of passed

midshipman, resigned that position, and entered the

1
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legal profession, in which, by an intuitive acuteness,

great erudition and matchless eloquence, they won
the highest honors.

While ErsMne overthrew constructive treason in

England, and established there the doctrine that the

jury are judges of the law and fact in cases of libel,

Ogden Hoffman, by his fearless and disinterested de-

fense of those whom clamor and prejudice had con-

demned, established at the American bar that high-

toned independence which places courts of justice

beyond the reach of any influence. Mistakes as to

facts and the operation of those passions which are

inseparable from human frailty, may have led him to

erroneous conclusions as to the real merits of cases

which he espoused. Many of his speeches at the bar
were distinguished for their bold and happy novelties

of expression and felicities of phrase, accompanied by
the most perfect simplicity of manner. The exuber-
ance of his imagination constituted at once the charm
and the defect of his oratory.

Ogden Hoffman was bom in the city of New Tork,
on the third day of May, 1793. His father was Josiah
Ogden Hoffman, a distinguished civilian of that city,

the associate, and often the opponent of Hamilton,
Kent, Ambrose Spencer, Emmet, WeUs, and other
eminent jnrists, whose profound learning and high
order of eloquence, raised them to the sphere of the
Pitts, the Burkes, the Sheridans and the Currans.

Ogden was the half-brother of Charles Fenno Hoff-
man, the eminent poet and novelist. On attaining his
eighth year, he was placed in one of the best schools
in the city. Here his progress was at first slow and
tardy; but he soon began to gain rapidly in his
studies.

It was said of Sir WOliam Jones in his youth that
he was a boy of so active a mind, that if he were
left naked and friendless on Salisbury Plain, he
would find his way to fame. This remark might weU
have applied to young Hoffman. He soon became
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one of the best classical scliolars in the institution,

and also a superior mathematician—especially in the

department of logarithms. His mind, naturally ad-

venturous, early began to exhibit a preference for the

life of a sailor ; he read with pleasure the bold and
brilliant exploits of naval heroes, and he determined

to enter the naval service of his country.

His father intended to prepare him for the bar;

but yielding to the strong desire of the boy for the

navy, he procured him a midshipman's berth. With
great diligence and unwearied application, he per-

fected himself in nautical science and naval discipline.

When war with England was declared, he was in his

seventeenth year. At this period, he entered the ser-

vice of the United States, as a midshipman, on board
the frigate President. He was with that vessel when
she was captured by the British while attempting to

run the blockade of Kew London. Through all the

dangerous and exciting scenes which resulted in her

capture, young HoflFman conducted himself with the

coolness and intrepidity of a veteran. The President

was taken to the Bermudas in charge of the British

ship-of-war Endymion, where the American officers

were detained as prisoners.

While at Bermuda, several British officers were

one day invited to dine with the officers of the Presi-

dent. At the table there was an English lieutenant

whose national pride had been inflated by the capture

of the President, and whose insolence to the Ameri-

can officers had exhibited itself on several occasions.

When toasts became the order at the table, after sev-

eral courteous sentiments had been 'given by both

British and American officers to each other, this lieu-

tenant arose and proposed the following

:

" The captain of the Endymion : by conquest, the

captain of the President."

Hardly had these words escaped his lips, when

Lieutenant Edward Price, of the President, threw a

glass of wine full in the fiice of the British officer,
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exclaiming, "Eesent that before you talk about the

commander of the President." A challenge ensued,

young Hoffman acting as the second of Price ; but

the hostile meeting was prevented by the authori-

ties.

At the close of the war, Ogden was transferred

from the President to the ship-of-war Guerriere, 44

guns. In 1815, she was Commodore Decatur's flag

ship, attached to the American squadron destined to

subjugate the Barbary States, whose persistent pira-

cies and outrages upon our shipping brought upon

them the vengeance of the Kepublic.

Ogden Hoffman accompanied this expedition, and

the gallant Decatur soon conceived a strong and an

almost parental affection for the young midshipman.

On the 16th of June, 1815, the Guerriere, being de-

tached from the squadron off Cape Degatt, in Spain,

feU in with the Algerine frigate Mazouda, 64 guns and
100 men, commanded by the notorious pirate, Rias

Hammida, who had long been the terror of the Medi-

terranean. A terrible conflict took place, which re-

sulted in the destruction of the Mazouda.
During a part of the engagement, Hoffman was

placed in command of gun No. 6, next to a long 24-

pounder. While engaged in serving his gun, the

24-pounder burst, spreading death and destruction on
every side, and prostrating him senseless upon the

deck. Fortunately, he was only stunned ; and was
on his feet in a moment. Before he could collect his

scattered senses, a box of cartridges exploded, hurling

him across the deck. Once more he escaped the death
which others by his side suddenly met.

At this moment he was summoned to the side of

Decatur. Begrimed and blackened with powder, his

clothing torn, his cap blown away, he approached his

commander, with the customary salute.

"Who are you, sir?" demanded Decatur.
" I am Hoffman, sir," was the reply.

"Hoffman! Very well, sir; you look as though
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you had been shot from a gun. Take your position

there," said the commander, pointing to the place he
was to occupy during the remainder of the battle.

In a few moments more, almost every spar belong-

ing to the pirate vessel was swept away by the shot

of the Americans ; but the Guerriere was now so

badly crippled by the enemy, and the explosions

which had taken place on her decks, that she was
compelled to haul off for repairs. As the flag of the

pirate was still defiantly flying, the boats of our vessel

were made ready, with orders to board the enemy,

and compel her to surrender. Hoffman, who was in

command of the boats, promptly obeyed the order,

and was soon on the decks of the Mazouda, followed

by the crews of the other boats. A ghastly sight

presented itself to their view. The body of Ham-
mida, her commander, cut asunder by a solid shot,

lay before them. On every side were the dead and
dying ; but enough of the enemy remained to make
a fearful resistance, and one of those hand to hand
conflicts which follow the signal to board, now took

place ; but the pirates were soon compelled to sur-

i?ender ; those who escaped death were transferred to

the conqueror' s ship, and the Mazouda was blown up.

The gaUant conduct of Hoffman won the approba-

tion of his commodore, who presented him vdth the

cutlass and pistols of the Algerine commander.

He continued in the navy until the trouble with

the Barbary States was settled, and peace declared
;

when, wearied with the monotony of the service, he

resigned and returned to New York, and commenced
the study of law in the oflS.ce of his father.

The elder Hoffman was well aware that many
legal principles are so artificial and refined, and that

others are qualified by such distinctions and subtle-

ties, that they cannot be readily understood by the

student without much explanation ; he therefore care-

fully superintended the education of his son, and en-
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couragedMm to study with attentionthe arguments and

opinions of the great judges and jurists of the past.

He believed that no man can be thoroughly

acquainted with any one branch of knowledge,

without having some skill in others also, that

to no department is general knowledge so neces-

sary as in the science of jurisprudence, "which
pushes its roots into all the grounds of science, and
spreads its branches into every object that concerns

mankind." "He who expects to be eminent at the bar, '

'

said he, "depending simply on a knowledge of law,

is like a general with an army consisting entirely of

infantry, without artillery or cavalry," and he there-

fore taught his son to read history, metaphysics, criti-

cism, and ethical science, and also impressed upon his

mind the fact that "language is the armory of the

human mind, and at once contains the trophies of the
past, and the weapons of its future conquests," and
the young student applied himself with energy and
perseverance to the study of his own language, read-

ing with critical inspection the elegant and refined

diction of the English classics. In this way he gained
that wonderful command of language which rendered
him so enchanting as a speaker.

Soon after he commenced his legal studies, a de-
bating society was organized in 'New York, called
"The Forum." Among its members were Ogden
Hoffman, James W. Gerard, Hugh Maxwell, Hiram
Ketchum, and Henry Wheaton ; all of whom sub-
sequently became eminent at the bar of the State.

All of these distinguished persons have passed from
the scenes of earth, except Mr. Gerard and Mr. Max-
well. The former, a few years ago, retired from a
long and brilliant practice, to the regret of his pro-
fessional brethren and the public. As was said of
him by one of his eminent compeers, "he never for-
got, in the sharpest controversies at the bar, that
courtesy, that kindness and conciliatory temper
which distinguished him in his long career." Mr.
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Maxwell has also retired from practice, carrying to

Ms retirement the respect and regard which his well-

earned reputation demands.
The meetings of "The Forum" wene held in the

old City Hotel, on Broadway, near Cedar-street. "At
first, six cents was charged for admission, but the

growing popularity of the young and brilliant deba-

ters filled the large room, and, as the receipts were

devoted to charitable purposes, the price of admission

was raised to twenty-five cents. Often, when some
specially exciting subject was to be discussed, the old

Park Theater, crowded on other nights, would, on
these occasions, present a beggarly array of empty-

seats." In this arena, the eloquence of Ogden Hoff-

man developed itself, in speeches which were scarcely

less dazzling than those delivered by him in the days
of his highest triumphs at the bar. There, too, Mr.

Ketchum displayed that argumelitative and classic

mind which in after years rendered him an ornament
to the New York city bar ; and there Maxwell,

Gerard and Wheaton, exhibited those unrivaled men-
tal energies, and that pleasiag diction which ever

charmed their auditors.

While Mr. Hoffman was thus preparing for his

future eminence, John Duer, an eminent lawyer resi-

ding at Groshen, in the county of Orange, and an inti-

mate Mend of the elder Hoffinan, happened to be in

New York ; here he became acquainted with Ogden.

Being much in need of an experienced student, he
invited the young man to continue his studies with

him. Such were the inducements which Mr. Duer
held out, that the invit9,tion was accepted and young
Hoffman became a resident of Goshen.

His close application to his studies, his quick, in-

telligent mind, his ingenuous and pleasing disposition

greatly commended him to his preceptor, who, scho-

lastic and studious himself, admired those qualities

in others. It was, therefore, a pleasure to him to

aid Hoffman in the prosecution of his studies. He
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took every occasion to draw out his views upon

questions of law, in conversation, and upon ques-

tions submitted by clients. In this way Ogden

was practically conducted througb elementary prin-

ciples, precedents, and the philosophy of the law

;

thus he became a profound and thoroughly read

lawyer.

His preparatory course being finished, he was

called to the bar, and immediately became a partner

of Mr. Duer, entering at once into the detaU of an ex-

tensive practice.

In May, 1823, he was appointed District-Attorney

of Orange County. The bar of that county consisted

of the ablest lawyers in the State. This appointment,

therefore, was h^hly complimentary to him as a law-

yer. In the discharge of his official duties he was
brought in collision with the most eminent advocates

of the day. The office of district-attorney places a

lawyer in a position where his hand is against every

one, and every hand is against him—constituting him
a sort of legal IshmaeUte.

During his term of office a large number of impor-

tant criminal trials occurred, in some of which he was
opposed by General Hoot and Elisha WiUiams. It

was in conducting these trials that he acquu'ed those

unrivaled powers, that accurate and extensive learn-

ing, which afterwards rendered him one of the illus-

trious lawyers of the State.

On one of these occasions he followed General
Root, who on the defense made one of those singu-

larly powerful appeals to the jury for which, at that

day, he was so distinguished. So exhaustive was his

argument that it seemed he had left no room for Mr.
Hoffman to found an argument or to establish the the-

ory of the prosecution ; and the curiosity of the bar
was greatly excited in conjecturing the course he
would pursue. The young advocate commenced

;

but a short time elapsed before he gained the earnest

attention of the jury by the novelty of his combina-
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tions, by the force of contrasts, by the striking man-
ner in which apparently conflicting circumstances
were harmoniously connected and blended in one
strong chain of circumstantial evidence. He then
seized the points and position of Root, and with the
hand of a master dissected them with analytic skill.

Then commenting upon the authorities cited by his

great opponent, he entered, with fearless tread, re-

gions of the most profound legal learning, displaying

such mastery of the common law, such accuracy of

reasoning, that when he closed, Mr. Root himself con-

gratulated him upon his eflfort.

Hoffman had none of those mechanical arts of oi-a-

tory which often conceal mediocrity of intellect.

In politics, he was a Democrat ; and in the

presidential contest which caused so much excite-

ment throughout the country in 1823, he supported
General Jackson ; but such was his devotion to his

profession that politics were a secondary matter with

him. He was never what is called a politician. As a
legislator in the State Assembly, as a law-maker in a

Constitutional Convention, and as a representative in

Congress, his eloquence and his various parlia-

mentary abilities raised him to the sphere of a states-

man.
From his earliest years he was surrounded by the

most prominent lawyers and legislators. His father

was, as has been already remarked, one of the leading

lawyers and legislators of his time. He was to the

American bar what Edmund Burke was to the Eng-
lish, and Moncreiff to the Scottish bar.

In the great case of the People v. Groodwin, tried in

New York in 1821, his address to the jury equaled

in power and judicial ability that of Mr. Curran's de-

fense of Rowan in the Court of King's Bench.

He first entered the State legislature in 1791, and
was continued in that body, with the exception of one

or two years, until 1812—during a portion of which

tune his colleagues were the Ulustrious Kent, Brok-
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hoist, Livingston, De Witt Clinton, Aaron Burr, and

others equally celebrated. In the legislature of 1794,

with Ambrose Spencer, he was the leader of the Fed-

eral party. During that session he made his celebra-

ted speech against the council of appointment, con-

cluding by moving that the members composing

that body be immediately arrested.

He was one of the earliest and most briMant attor-

ney-generals of the State,—succeeding, in 1795, the

celebrated Kathaniel Lawrence. Identified with the

early struggles and triumphs of the Federal party,

and with the early history of the New York bar, it is

not strange that his name stands out conspicuously in

the history of the State.

Perhaps the early political contest of his father

gave Ogden a certain dislike for the political arena

which he never fully overcame ; for, whatever success

awaited him there, he always retired from it with

pleasure to the more congenial pursuit of his profes-

sional duties.

In the autumn of 1825 the Democrats of Orange

County unanimously noihinated him for member of

Assembly, and he was elected by a very large major-

ity. His reputation as a lawyer gave him a high posi-

tion in the legislature. In the debates which occurred

in that body he frequently took part. His eloquence

was of that peculiar nature which rendered his speeches

always acceptable. Samuel Young was Speaker of

the Assembly ; unfortunately, between hiTin and Gen-
eral Root, then a member from Delaware, a bitter feud
existed.

As the legislature was about to adjoxirn, the usual
vote of thanks was unanimously tendered to Colonel

Young "for the able and impartial manner in which
he had performed the duties of the chair, during the

session." As soon as this vote was announced. Gen-
eral Root objected to its entry in the miuutes of the
clerk. A singular and exciting scene occurred. Mr.
Hoflman, although a friend to General Root, insisted
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that as the resolutioii had nnaiiimously passed, it

ought to be so entered in the journal.

The pointed and laconic speech of Mr. Young to

the legislature on this occasion, will be found in an-

other part of this work.

For some time Mr. Hofl&nan had contemplated re-

moviog to the City of New York. At the close of his

legislative term, he was offered a partnership by the
late Hugh Maxwell, an eminent lawyer of the New
York bar, and at that time District-Attorney of the

City and County of New York. He was first appointed
to that office in 1817, and again in 1821, after the adop-
tion of the new constitution. He continued in office

until 1829, when he was succeeded by Mr. HoflSnan.

He possessed the most rare and peculiar qualifications

for a prosecuting officer. Deeply and thoroughly
learned in the English and American criminal law,

with rare elocutionary powers, a pleasing, genial man-
ner, he was formidable before a jury. But his natural

hatred of crime gave him that determination in the

trial of criminals which sometimes rendered him ob-

noxious to the charge of being vindictive in Ms efforts

to convict persons indicted.

The offer of Mr. Maxwell was accepted, and Ogden
Hofl&nan became Ms law partner and a resident of the

Ciiy of New York. About this time, Henry Eckford,

Jacob Barker, General Swift, Lawton, Mowatt, and
others, were indicted by the grand jury of New York,
for a conspiracy to defraud the public.

The high social and political position of some of

the defendante, the peculiar nature of the crime with

wMch they were charged, the strange, determined, and
ingenious defense wMch they made, gave to the trial

unusual significance and interest.

Mr. Hoffman assisted Mr. Maxwell, and he was thus

at once placed conspicuouslybefore the public
;
perhaps

on no occasion did he ever appear to better advantage

than in conducting this trial. He grappled aU the

difficulties of the question with &cility and boldness

;
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"he puslied every argument to the uttermost:" and
in short, so folly developed the qualities of a great

lawyer, that he at once took a commanding position

in this new field of action.

As we have seen, Mr. Hoffinan commenced life a

Democrat, an ardent supporter and admirer of Gen-

eral Jackson. But he believed the United States Bank
to be a moneyed corporation created for national pur-

poses, which had proved superior to, and regardless

of, legislative restraint, and which controlled, aid-

ed and advanced the whole resources and industry

of the country ; therefore, the removal of the deposits

was a hazardous experiment, dangerous to the country

and ruinous to its prosperity. When the President

actually proposed such a removal, Mr, HoflBnan, Moses
H. Grinnell, Dudley Selden, and a large number of

other prominent citizens, abandoned the Democratic

party.

These distinguished personages, in a large and en-

thusiastic meeting, publicly declared the reasons

which guided them in this step. Mr. Hoffman, in an
able and statesman-like speech, sustained Ms com-
peers in thus deserting their party.

" Men will see," said he, "that henceforth the rela-

tion between the government and the Bank must be
hostile, and between the banks selected for holding
the deposits mistrust, doubt and uncertainty will take
the place of confidence. Without a National Bank,
the stability and safety of the whole monetary system
will be endangered."

From that time, during the existence of the ^Vhig
party he continued to act with it—devoting, however,
but little of his time to politics ; the duties and labors
of his profession engrossing his time and talents. He
gave his attention mostly to criminal business, and
for twenty-five years there was not an important crim-
inal trial in the City of New York in which he was
not employed as counsel.

Among these was that of the People v. Richard P.
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Robinson, tried in the City of New York in 1836 for

the mnrder of Helen Jewett. The inflexible determin-

ation with which he defended this desperate case,

added mnch to his reputation.

On the morning of April 10, 1836, the body of

Helen Jewett was discovered, terribly mangled, in

her room, at the residence of Mrs. Townsend, ia the

City of New York. Between eight and nine o'clock

ia the evening previous, Robinson came to Mrs.

Townsend' s and requested to see Miss Jewett. He
wore one of the cloaks which at that time were

fashionable ; and while asking for Miss Jewett he
leaned against a post in the hall, so that the per-

son of whom he inquired had a view of his fece.

Helen was at this time in the back parlor ; but hear-

ing the inquiry, came into the hall. The man was
then ascending the stairs which led to her room. She
followed him up the stairs, and when near him she

exclaimed, " My dear Frank, how glad I am that you
have come ! " They then went up stairs and were

not seen again until eleven o'clock, when Miss Jewett

came to Mrs. Townsend and asked for a bottie of

champagne. After a few minutes that lady took the

wine to Miss Jewett' s room, where she again saw Rob-
inson, who was holding a candle and reading a book.

Prom that time until the discovery of the murder, no
person saw Helen Jewett. The house was closed a
little after twelve o'clock. In the course of the night,

some one asked Mrs. Townsend to be let out ; she

made no reply, and the demand was not repeated.

Quite early in the morning she went to Helen's

room, and on opening it, a quantity of smoke gushed
out. She gave the alarm, and a watchman came in,

extinguished the fire, and discovered Miss Jewett'

s

body shockingly mangled with some sharp instru-

ment. In searching the back yard of the house, a

hatchet^ covered with blood, was discovered ; and in

a yard adjoining, Robinson's cloak was found. A
piece of twine was attached to the hatchet, and an-
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other piece, corresponding with that on the hatchet,

was found tied to the cloak. The hatchet had un-

doubtedly been tied to the inside of the cloak by the

twine, and thus concealed. It was evident that the

man who left the cloak and hatchet escaped by climb-

ing the fence between the two yards. This fence was

covered with a heavy coat of whitewash. Robinson

was found at his lodgings soon after this discovery

;

his pantaloons were marked with lime, indicating his

contact with the fence in the rear of Mrs. Townsend's

residence. He was a young man, about twenty-two

years of age, a clerk in a wholesale dry-goods house.

His relations with Miss Jewett had been of the most

intimate nature, and there appeared no motive what-

ever for the commission of the terrible crime. He
was promptly arrested, committed to jail, indicted,

and brought to trial. Ogden Hoflfman and William

M. Price, afterwards United States District-Attorney,

were retained by the friends of Robinson to defend

him.

Of aU the criminal trials which up to that period

had occurred in the City of JS'ew York, none created

the interest which this did. A week or more was con-

sumed before it was given to the jury.

Mr. Hoffman, "in one of those brilliant, eloq^uent,

and fervid effusions, which in the career of his large

and extensive practice, gave him imperishable ce-

lebrity, and never-dying fame, opened the case for

the defense." He spoke with keen and cutting satire

upon the character of the witnesses. He dwelt with
great ingenuity upon the question of the identity of
the person calling for Miss Jewett on the evening
before the murder—^upon the significance of the fact,

that she accosted the man who called for her in the
evening, by the name of Frank, and not Richard ; con-
tending that mistakes upon this subject so frequently
occur ia the common affairs of life, even with respect
to persons with whom we have had immediate com-
munication, that before a man should be sent to the
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gallows, there should remain no doubt whatever that he
was reaUy the person who committed the crime ; espe-

cially where there is an entire absence of all motive.

On the question of motive, he made a strong and for-

cible argument. " Where the evidence is merely cir-

cumstantial," said he, "the absence of any motive for

the commission of the crime, is a strong point in favor

of the accused." Finally, the veraciiy of the wit-

nesses for the peopl&, their tenacity of memory, acute-

ness and accuracy of hearing and observation, were
commented upon with tbe most sagacious skill by tlie

eloquent advocate. But Ms own hypothesis of the

prisoner's innocence was as bold and ingenious as it

was ably maintained.

Mr. Price followed Hoffinan in an address to the

jury of great power and weight.

The prosecution was conducted by Thomas M.
Phoenix, Esq., District-Attorney, assisted by the

ablest lawyers in the city, who made every effort in

their power to convict Robinson ; but the impression

which the thrilling eloquence of Ogden HoflBnan made
upon the jury could not be overcome. After an ab-

sence of three hours and a quarter, they returned

with their verdict. They filed into court Tdth that

peculiar tread, which nothing but a returning jury

has ; amid the most breathless silence of the vast au-

dience assembled, they took their seals ; it was a ter-

rible moment for Robinson and his friends,

—

a moment
in which life or death was to hang upon a single word,

and that word was about to be uttered. Those who
watched Ogden Hoffinan at that moment, as he sat

within the bar, apparentiy cahn and emotionless, could

discover in the deep lines of his speaking face, the in-

tense anxiety—^the contending emotions of hope and
fear—which pervaded his breast. At length the clerk

arose, and in a voice which rang clearly through the

court room, asked the momentous question

:

"Gentlemen of the jury, have you agreed upon
your verdict?"
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The foreman arose and solemnly answered, "We
have."

Again the voice of the clerk rolled over the audi-

ence :
" Prisoner, look npon the jnry

;
jurors, look

upon the prisoner at the bar. Do you find the pris-

oner guilty, or not guilty ?"

There was a moment of silence,

—

a moment of al-

mostheart-bursting suspense. All bent forward to catch

the answer, as it came from the lij)s of the foreman

—

"We find the prisoner at the bar, not guilty."

Those who have witnessed that portentous stiUness

which awaits the coming of the storm—one moment a

silence so deep that the pulse of nature seems to have

ceased, the next the wild sweep of the hurricane—^will

have some idea of the scene that followed the an-

nouncement of this verdict. The pent up emotions of

friend and foe gave way, and for a moment a pas-

sionate outburst swept through the court room ; but
Richard P. Robinson was free. The moment the verdict

was pronounced he fell insensible into the arms of his

friend, Mr. Hoxie.

This unequaled and singularly successful defense

loses nothing of its brilliancy when compared with
ErsMne's defense of Hadfield, or Curran's eflGort in

behalf of Orr. It gave Mr. Hoffman a high rank
among the great popular orators of his day and pro-
fession.

As a distinguished lawyer said of him : " In crim-

inal cases, he was infinitely the superior of any man
at the bar. Primus inter pares—^he stood without a
compeer. Here his perfect knowledge of criminal law
—^his deep insight into the springs of human action

—

his solid S3nse, combined with his surpassing elo-

quence, gave him a position for which none had the

temerity to contend."

His defense of Walker, charged with the murder
of his wife, was another of those successful and pow-
erful defenses in which he succeeded against circum-

stances which pointed with fearfol certainty against
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his client, but wMch were answered by an ingenious
hypothesis, sustained by an eloquence which caused
the heart to bow to its supremacy, replete with cutting
sarcasm and logical acuteness.

In the character of a prosecutor, he was as power-
ful as in the defense. This was exhibited in his prose-

cution of Colonel Schlessinger, a "discomfited fili-

buster in Nicaragua," and John L. O' Sullivan, Doug-
lass Benson, and other cases of great importance.

But it must not be supposed that Mr. Hoflftnan had
no abilities as a civil lawyer. On the contrary, some
of the most difficult cases, involving the most intricate

legal questions ever tried at the New York bar, were
conducted by him, as were many of the reported cases

adjudicated in the Supreme Court, Court of Errors,

and Court of Appeals.

His ideas of the criminal practice wiU be better

understood by a reference to a conversation which he
once had with Mr. Evarts, as related by that gentle-

man himself who at an early period of his practice

had been engaged in a ciiminal trial against Mr. Hoff-

man, in which he was defeated.

"I was," said ilr. Evarts, "a stranger to Mr. HoflF-

man until then ; but I have never forgotten, neither

the singular kindness of the man, nor the singular

wisdom of his counsel"

"Mr. Evarts," said he, "though you conducted

this case in a manner highly creditable to you, and
though it may not be agreeable to you to know that

your efforts have been defeated, let me say to you,

that it is the most fortunate circumstance in the result

of the trial to you. I was, some years ago, the counsel

for a criminal accused of a great crime. The result of

my effort secured his acquittal. I gained in profes-

sional repute, but I have ever been sensible, though
my own conscience suggests nothing to reproach my-
self witii, that the sober sense of the community has

taken some umbrage at that result. Now, in the re-

sult of this trial, you are safe from this influence.
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Take my advice : adliere to civil business, and let the

criminal courts alone."

"He was," continued Mr. Evarts, "a very able

lawyer ; and I mean it in the sense that every lawyer

is able, if he be able at aU ; he was able to the time,

the occasion, and the effect. He had embodied, di-

gested, and assimilated to himself the great principles

of the law and reasoning that make up the character

of the lawyer."

Mr. HoflBnan once said, in speaking of Thomas
Addis Emmet, "listening to him, you were struck

with his power ; he seemed like a piece of immense
machinery, moving with the greatest regularity and
smoothness, and yet as if restraining its gigantic

power."

like William Wirt, Mr. Hoffman was entirely the

lawyer. The consciousness that his proud portion

at the New York bar gave him more real fame than

could be won in the political arena, kept him from
politics ; and yet he was strongly attached to his

party, and possessed partizan zeal. Often, in the

great political gatherings which took place in the city,

he was called upon to address his fellow-citizens on
political subjects. At sucb times he was always en-

thusiastically received, and his country, its institu-

tions, its policy, its interests, its destiny, were the

topics on which he descanted. His loyalty to truth

caused him to avoid all arts of the demagogue ; and
he spoke the honest conviction of his own mind
" straight out," with an intensity of thought, with an
elaborate finish, and a cogency of reason, which
marked the productions of the great English statesmen.

In the winter of 1828, he was a member of Assem-
bly from the City of New York. His labors as a mem-
ber of the Judiciary Committee are remembered by
several elaborate reports recommending amendment
to the practice and procedure of the State courts

—

bringing complicated actions to the plainest construc-

tions of law and reason. His touching and beautiful
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speech, delivered on the announcement of the death

of Governor Clinton, is not excelled in the English

language. With the exception of this legislative

term, Mr. Hoffman remained several years free from
the storms and the anxieties of political life.

At length he was compelled to enter public Ufe for

a tune. In September, 1836, amid the political con-

test which resulted in the election of Mr. Van Buren
to the presidency of the United States, Mr. Hoffman
was nominated by the Whigs of the third Congres-

sional district for member of Congress, and was
elected by a large majority.

In the mean time, the pecuniary pressure which
followed the issuing of the specie circular, and which
was already general and severe, was rapidly ap-

proaching its crisis. In May, 1837, the event for some
time anticipated by many— a general bank explosion
—^took place, the banks in the City of New York by
common consent suspended specie payment, and a
panic followed in the commercial world, unparalleled

in its results and duration, and which convulsed the

nation, throwing a cloud over the administration of

Mr. Van Buren.

Soon after the suspension in New York, the Presi-

dent issued a proclamation for an extra session of Con-

gress, to be convened onthe 15th of September following.

With the opening of this session Mr. Hoflftnan entered

Congress. In the debates which took place in the

House during this exciting session, he took a conspic-

uous part, though he did not often occupy the floor

;

yet when he did he always commanded respect and
attention. His position on the Committee of Foreign

Relations subjected him to great labor. The industry

and ability with which he discharged the duties thus

committed to hiTn gave him much prominence.

On the 16th of October the extra session adjourned,

and Mr. Hoffman returned to his constituency. An
immense meeting was waiting to receive him on his

arrival in the city, and his reception amounted to an
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ovation, sucli was his popularity. His speech on that

occasion was warmly commended.

"I come to you, my masters," said he, "as your

servant, commissioned in an hour of peril with high

and responsible duties, to give you an account of my
stewardship. I am conscious that it is for you to

weigh your public servants in the balance, and, if

found wanting, to displace them. No public officer is

absolved from his responsibility to the people. Polit-

ical power is not a prize which justifies arts and com-

pliances that would be scorned in private Mfe. Polit-

ical power is a weak engine compared with individual

intelligence. The great hope of society is individual

character."

He then entered upon a consideration of the dis-

tresses of the country

:

"In all periods of our history, " said he,

"the state of the country has afforded a topic of

controversy. One class of politicians, in their zeal to

find fault, have been disposed to exaggerate every

partial misfortune or local distress ; wMle others were

equally ready to magnify all our advantages—^to gloss

over failure and mishaps, to set down our increasing

prosperity to the credit of political sagacity and sMU.
As it is frequently more profitable to praise than to

blame men in power, the latter class of politicians

have been the most numerous and confident ; and not

content with refuting the arguments of their oppo-
nents, they have, in most cases, treated their com-
plaints as mere factious clamor, proceeding from the

sinister motive of private interest or ambition.
" The present times, however, present the singular

spectacle of unanimity on the actual condition of the

country. Here is, unhappUy, no longer any room for

controversy on this formerly doubtful point, and the
tardy conviction of the most incredulous now yields

to the irresistible evidence of facts too notorious to be
denied. One universal cry of distress is heard
throughout the land. Nor is it particular branches
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of industry that have decayed ; but every sphere of

industry is at a stand—^and this, too, in a community
such as ouxs, with every advantage of agriculture and
science, with artizans well trained in every mode of

refined and ingenious industry. The laborer has now
to struggle a^inst the double calamity of low wages
and want of employment. The same causes which
have entailed such general distress on the laboring

classes, have assailed their employers. Why is it

then, that with such unexampled advantages to secure

national and individual prosperity, we are reduced to

a state of actual wretchedness? What principles of

mischief have been operating to counteract the strong

basis of society to improvement, and to undermine
the solid foundations of prosperity ?

" On this question, various and contradictory opin-

ions have been formed ; we aU agree that distress is

upon us, but differ as to its cause. I propose now to

give my reason for the cause of the great evils under
which we are suffering."

He then reviewed the causes of our financial diffi-

cuLties, and his speech on it was considered at the

time as one of the ablest and most statemanlike dis-

sertations upon the great questions then before the

public, which had in any form appeared before the

people, and it was read with interest by persons of all

parties.

The r^ular session ofCongress opened on the fourth

of December, 1837. The great questions before that

body were the establishment of an independent trea-

sury ; the bill to repeal the Specie Circular of July,

1836 ; the annexation of Texas ; the petitions for the

abolition of slavery in the District of Columbia. These

questions, some of them of the most exciting nature,

were discussed with an abDity which gave Congress a

paramount position over the parliamentary bodies of

the civilized world. In these debates Mr. Hoffman

frequentiy participated. His labors on the floor, and
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on the importa,nt committees to which he belonged,

rendered his labors arduous and difficult.

On the third of March, 1839, the twenty-fifth Con-

gress adjourned.

Mr. Hoffman was not desirous of a re-nomination

;

but the Whigs of his district strongly%isisted upon

returning him • and in the fall of 1839 he consented

to accept a second nomination for Congress. He was

again elected; from December, 1839, until March 3,

1841, the laborious duties which devolved upon him

by the twenty-sixth Congress, occupied the principal

part of Ms time. Before this session closed, he was

tendered a re-nomination, but he emphatically de-

clined.

The election of 1840 resulted in the triumph of the

Whig party, and the election of General Harrison.

One of the first acts of President Harrison was to

appoint Mr. Hoffinan "United States District-Attorney.

The duties of this office were congenial to his taste,

and in the discharge of them, new professional honors

awaited him. As has already been said, at the expi-

ration of Mr. Maxwell's term as District-Attorney of

New York City, in 1829, Mr. Hofl&nan succeeded him.

The experience of six years in the discharge of this

office gave him peculiar qualifications for the office

which General Harrison bestowed upon him.

He continued to discharge the duties of this office

for a little over a year after the accession of Mr. Tyler
to the presidential chair, when he resigned. Though
" one of the great lights of the Whig party," after

retiring from Congress in 1841, he mingled but little

in active politics.

In the fall of 1854 he was elected Attorney-General
of the State, and served the usual term of two years.

This was the last official position which Mr. Hoffman
held. From the time of his leaving Congress, almost
up to the very hour when death feU upon him, he was
engaged in his professional duties.

As has been well said of him by another : "The
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great triTunphs of Ogden Hoffman were at the bar,

and it is no disparagement to others to say, that

there he was unequaled. His legal erudition was
laid deep in the foundations of great elemental truths.

It may be said of him—^to borrow the idea of one who
combined the philosophy of law with sagacious states-

manship—^that as lawyer his mind was not confined

within the narrow sphere of the every-day practice of

our courts ; but it arose to the lofiy hights of the great

principles of national and public morality."

As one of the leading journals of the City of New
York remarked at the time of his death :

'
' No man in our city has ever had a larger circle

of personal friends. No man in the practice of the

law in this State enjoyed more universally, the un-

qualified affection of the members of his profession.

His social qualities were of the highest order. Indeed,

his genial and kindly nature influenced him in his

course in politics as much as in private life, and saved

him from the hostiliiy of opponents'."

As an evidence of the truth of this remark, as soon

as his death was announced in the city, the Demo-
cratic General Committee immediately assembled.

Lorenzo B. Shepard took the chair, and John Coch-

rane offered the following resolution

:

^^ Resolved, That the members of this committee

have heard with emotions of regret of the decease of

Hon. Ogden Hoffman, late Attorney-General of the

State, and for many years a representative in Congress

from the City of New York ; that his nniform frank-

ness and courtesy of character, his honest devotion to

the constitution of the country, his services rendered

as an officer in the navy of the United States with the

gallant Decatur, with his large abilities and capabil-

ities for future usefulness, all combine to impress us
with the loss we have sustained in common with the

citizens of this State."

This resolution, originating as it did, from political
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opponents with whom Mr. HoflBman had often met ia

the collisions of party strife, is one of the most beau-

tiful commentaries upon his life and character which

could be offered or produced.

In person, Mr. Hoffman was slightly above the

medium hight, full proportioned and erect. Two
years before his death, an article descriptive of his

personal appearance appeared in one of the New
York papers.

"Who is that merry-fe^ed, laughing-eyed, slouchy

looking elderly gentleman, with thin whitish hair, for

whom everybody in the crowd makes way about the

City HaU steps, and who pause in their conversation

to look at and bow to 1 Who is it ? A pretty ques-

tion to ask about one of the most beloved of men—one

of the most popular, and who for this year, and one

to come, will occupy the next highest position in the

United States to the Cabinet Attomey-Greneral. You
only whisper the question, for not to know him will

unquestionably argue yourself unknown
"He has been ia the legislature, he has been Dis-

trict-Attorney in two counties, he has been United

States District-Attorney and member of Congress,

before occupying his present office, which was never

so well adorned. He has a future, too, of promise,

for he has already been named for Governor and Yice-

President

"He is the best orator in the State by all odds.
He speaks with great ease and fluency, in choice
language, in well-rounded sentences, and with a grace
of gesture and dignity of manner. He can be gay,
witty and pathetic, but chiefly excels in the latter.

Few who heard his defense of Richard P. Robinson,
can forget his ' My poor boy.' "

It may well be said of Mr. Hoffman, that he was
"not of great property, but rich in integrity." He
never aspired to riches, he saw around him, on every
side, too much of vulgar wealth, too many instances
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of plowmen turned lords, too much tawdry display
in those whom fortune relieved of poverty, while she
left to them their reeking vulgarity, to desire that

kind of distinction.

How many there are in the great metropolis who
have bartered happiness, soul, body, manhood, every-

thing, to become wealthy, and who count their wealth
by millions, yet cannot purchase with it all, two
simple lines that record the fame of Ogden Hoflftnan.

Mr. Hofl5nan continued to wear the armor of the

bar—to be a contestant in that arena to which he was
drawn by his youthful ambition, and where he made
his name memorable and historic, until, like a gallant

veteran, he feD. on the field of his glory.

He died suddenly on the second day of May, 1856,

in the sixiy-third year of his age.

The general demonstration of public and private

sorrow that followed the announcement of his death,

attested the estimation in which he was held.

A large meeting of the New York City bar was
immediately convened at the City Hall. All the courts

in session in the city immediately adjourned, and in

many parts of the city business was suspended.

A committee consisting of Ambrose L. Jordon,

Joseph Blunt, J. W. Edmonds, Charles O' Conor,

Francis B. Cutting and Daniel Lord, were appointed to

draft resolutions expressive of the high respect which
his surviving brethren of the bar entertained for his

memory, and their grief at his loss.

Since that period, the chairman of that committee
and several of its members have followed him to the

bar of that dread Being to whom the distinctions of

earth are nothing, at whose right hand are eternal

pleasures and glories.

Tha demonstration at Mr. Hoffman's funeral has
never been equaled in the city, since Hamilton went
to his grave.

Mr. Hoffman left one son, who is the present Judge
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Ogden Hoffman of the United States District Court for

California—a son worthy of Ms honored father.

The character of Ogden Hoflftnan, whether as the

lawyer, legislator, orator, or the private citizen—
the husband—^the father—^the Christian gentleman, is

certainly one to be studied—^to be admired—^to be
imitated.
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DiSTiJTGtnSHED as George P. Barker was in his

profession, yet snch. was Ms versatUity, that the linea-

ments of his mind and character appear with as much
advantage in the politician and legislator, as they do
in the lawyer. His early participation in the political

contests of the State rendered his intellect active, saga-

cious, and inventive, without extinguishing and para-

lyzing sentiment and truth—^without creating that in-

satiable ambition for power and place, which so often

ends in cold selfishness, a degraded submission to the

corrupting details of party drill, and in a dislike for all

tiie private avocations of life.

Mr. Barker's unswerving devotion to the Demo-
cratic party was, with him, the oflFspiing of disinter-

ested patriotism. Fearless in attacking its enemies,

dexterous in defense, maintaining its principles with

rare intellectual resources, he united his name with

those great politicians who have rendered that party
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formidable and enduring througli so many years, and

who, whatever may have been their real or supposed

political errors, have sustained the democracy, "with

poetry, eloc[uence, and learning ; with the graces of

mt, the glow of imagination, the power of philosophy,

the strength of reason and logic." In the earnestness

of debate, in the struggles of the forum, though often

opposed by the most distinguished talents, he had few

superiors ; while as a private citizen, in the social

walks of life, he commanded that respect which his

abilities secured him at the bar, or in legislative

halls. At times, however, his character, pubKc as

weU as private, was assailed with singular malignity

and pertinacity, by those recriminations of party

abuse, which unfortunately are so inseparable from

political contests, and which to those who are not ut-

terly callous are almost beyond endurance, and in

which no term of reproach is too severe, no vitupera-

tion too excessive ; so that, as has been well said, the

history of most politicians can be written in three sen-

tences : They were bom—^they quarreled—they died.

There was, in the character of Mr. Barker, a fiank-

ness which unveUed his faults ; thus rendering him
vulnerable to the attack of his enemies. But to the

keen and quick susceptibilities of his nature, there

was allied an independence, which turned the edge of

detraction, causing the malevolence of envy, which
snarls at all above it, to pass harmlessly by Mm.

To say that his character was above reproach
would simply be saying that he was not human ; but
to say that he possessed many virtues, many quali-

ties that redeemed Ms faults, that among the elo-

quent, the gifted, and the refined, he was always an
equal and a favorite— to say that Ms faults are in

oblivion, is no overdrawn panegyric—^it is but a truth-

ful appeal to the adorner and beautifier of the dead

—

the gathering of those pearls wMch were the rich earn-

ings of Ms life, for a votive offering to Ms memory.
George Payson Barker was the only child of pa-
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rents who, contented with a small income, were inde-

pendent—who, happy in themselves, were free from
ambition, and "the mad'ning crowd's ignoble strife."

The only wealth which they could give their son was
the memory Of their inflexible integrity, and their un-

sullied name. He was born at Rindge, in the State of

New Hampshire, on the twenty-fifth day of October,

1807. His mother was a sister of the celebrated Dr.

Payson, in whom high attainments and rare intellect-

ual powers were blended with the love of God, the love

of man, and the love of duty ; who preached with

power and effect, because he gave himself with a single

heart to his sacred office, and who wrote, prompted

by "those inspirations which flow from the Rock of

Ages."
While George was quite young. Dr. Payson ob-

served in him a mind susceptible of the highest culti-

vation, and he determined to give him those advant-

ages for an education which the limited means of his pa-

rents denied him. One year and a half the doctor him-

self superintended the studies of his nephew. It was a

fortunate circumstance in the life of Mr. Barker that

the foundation of his education was laid by the hands

of such a mental architect as was Dr. Payson, whose
instruction dilated, nourished, and elicited the powers

of his pupU' s intellect, while it gave ardor to his heart,

and q^uickened his young mind to a consciousness of

its onward, lofty nature, of its affinity for all that is

beautiful, to raise its aim and hope to progress and
enlargement. George was also encouraged by his

uncle, to practice those athletic exercises and accom-

plishments which develop the physical powers, while

they give grace and elegance to the person.

Such was the progress which young Barker made
in his studies that, in 1823, he was admitted to Am-
herst College. Soon after his entrance into this insti-

tution, an incident occurred, which came near result-

ing in his expulsion. There was a student in the

college at this time, by the name of Collins. He pos-
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sessed much physical power, and, conscious of his

great strength, he was bold, impudent, and tyrannical

to all who did not possess the courage and strength to

resent his swaggering insolence. This person soon

commenced asserting his supposed superiority over

young Barker, who, for the sake of avoiding a colli-

sion, submitted patiently to the assumptions of the

buUy, hoping that time would change his conduct

towards him. At length this insolence became so in-

supportable that George was advised, by one of the

students, to resent this treatment, even at the expense

of a fight, "for you must not submit to this conduct

any longer," said he.

" If I fight him I shall be expelled," was the reply,
" I don't believe you wiLL be expelled ; at any rate

you must take your chances on that, for you cannot
remain here, under these circumstances."

" I will report him to the faculty," said George.
" And be laughed at by aU the students in the col-

lege," said his friend.

"Well," said Barker, after a moment's reflection,

Lis fine eyes flashing fire, " the next time CoUins gives

me any of his insolence, I will thrash him, or he shall

me, expulsion or no expulsion."
" Are you sure you can do it ?" asked his friend.

"Wait and see ;" was the laconic reply, and the
young men parted.

The next morning as Barker, in company with sev-

eral of the students, was about entering the chapel, at
the hour of morning prayer, CoUins came hastily up
to him, and attempted to crowd him from the walk.
Failing in this attempt, he made another, but without
success.

" Do you dare brave me in this way ?" said Collins,

enraged at the firmness with which his attempt was
resisted.

" I do, sir ; and I dare do more," said Barker.
"And pray, Mister what's your name, what do

you propose to do ?" said Collins.
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"To tell you that you are an insolent puppy!"
was the reply.

"Take that," said Collins, striking Barker in the
fiace with a pair of wet gloves which he held in his

hand.

The next instant he received a blow from Barker
which sent him reeling and bleeding to the ground.
Recovering himself Collins sprang at his assailant

with the fury of a tiger ; but he had now found his

match, and another heavy blow again prostrated Tiim

upon the ground. This tune Barker followed up his

advantage
;
planting his knees on the breast of the

enemy, he prepared for farther vengeance ; but a cry
for mercy now arrested the uplifted arm of George, in-

stantly bringing back all the generous impulses of his

nature. Releasing his now thoroughly conquered foe,

he aided him in regaining his feet. Collins did not

attempt to renew the contest, but slunk abashed and
ashamed to his room. Feaiing expulsion, he soon
after left the college.

Barker was summoned before the faculty to

show cause why he should not be expelled for disre-

garding one of the rules of the college. He defended
himself with such spirit and abUity, that he won the

admiration of the tribunal before which he stood.

After his relation of the affair was concluded, he was
asked by the president of the college, what he sup-

posed his uncle. Dr. Payson, would say about Ms
conduct ?

"I don't know what he would say, but I know
this, had he been in my place, he would have repre-

sented the church in two aspects," was the reply.

"What two aspects of the church would he have
represented, sir?" asked one of the professors present.

" The church militant, and the church triumphant

;

for he would have fought CoUins as I did, but he
would have thrashed him much worse than I did, or

else I am mistaken in the blood of the Paysons," said

George.
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" Young man," replied the president, endeavoring

to suppress a smile, "your uncle is a man of peace"

—

"And of spirit," said George.

"Do not interrupt me, sir," said the president.

"As I was saying, your uncle is a man of peace; he

fights with the sword of the spirit, but with no carnal

weapons, in obedience to that awful voice, which bade

our fathers be nearest of the congregation to the vision.

In future, curb your passion, and do not attempt the

heroism of Hercules and Thesus. With old Polonius,

I will now say, 'beware of entrance to a quarrel.' "

"I followed the advice of Polonius to the letter,

and endeavored to avoid 'an entrance to a quarrel,

but, being in, I bore it that the oppressor may beware

of me.' Was not that his advice, sir «" said George.

"You have made a good defense, sir,—a defense

which smacks of the lawyer. Your uncle, I fear, will

find you a disciple of Blackstone, instead of a student

of theology. We excuse you this time, because the

provocation which moved you was great."

With these • remarks Barker was dismissed from

further censure. This was the only quarrel in which

he was engaged while at Amherst.

He was regarded as one of the most promising stu-

dents in that institution. In the various literary exer-

cises in which he engaged while there, he won the com-

mendation of students and faculty. Dr. Payson was
a warm personal friend of the late Dr. Nott, of Union

College. Anxious to place his nephew under the in-

structions of that truly eminent scholar, he procured

his honorable discharge from Amherst, and in October,

1836, he was regularly entered a student at Union
College ; here he maintained the high reputation which
he had gained at Amherst. Unfortunately, however,
when he. had been at Schenectady a half year, pecu-
niary embarrassments overtook his uncle, and during
the remainder of his time in college, he was mainly
dependent upon his own resources for support. But
accepting this new turn of affairs with cheerfulness,
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he encountered the difficulties in his way with that

determination which caused them to yield before

him.

Having decided to adopt the legal profession for

his future occupation, he entered his name as a stu-

dent at law, in the office of Hon. Alonzo C. Paige, of

Schenectady, an able and distinguished member of

the !N'ew York State bar, the author of Paige's Chan-

cery Keports, and subsequently one of the justices of

the Supreme Court of the State, for the fourth judicial

district. He was a lawyer of extensive and varied

learning, an efficient and gifted writer—a judge of

great judicial ability blended with that high-toned

courtesy which rendered -him a favorite with the pro-

fession. It was a fortunate circumstance for young
Barker that he made the friendship of this eminent

lawyer. Mr. Paige at once appreciated the active

mind, the abilities and the industry of his student,

and therefore encouraged and assisted the young man
in various ways.

Devoting aU the time he could spare from his other

studies to the law, he soon gained sufficient legal

knowledge to enable him to successfully try causes in

the minor courts of Schenectady.

The first case which he attempted to try, was in

the defense of several college students arrested for a

riot. Appearing before the magistrate on the day of

the examination, armed with his authorities, he boldly

took his seat at the table opposite the counsel for the

prosecution, who was a lawyer that injustices' courts

had attained considerable notoriety. At first the

lawyer regarded his young antagonist with contempt

;

he even attempted to try his wit upon "the unfledged

nursling of the bar," as he called Barker. But he

soon found in his young antagonist "a foeman

worthy of his steel." When the prosecution closed

the evidence, G-eorge moved for the discharge of the

prisoners, on the ground that no riot had been estab-

lished within the purview of the law. He sustained

3
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his points witli an ingenious argument fortified by
competent anthority, and the court sustained him.

This trial was witnessed by a large number of stu-

dents and many other spectators ; its result placed

George conspicuously before the public, while it ren-

dered him famous in the college. From that time, he
had more retainers than he could possibly attend to

;

and though his receipts from them were considerable,

they were not sufficient to defray all his expenses,

and he was obliged to incur a small debt to the col-

lege, which in a very short time after graduating he
promptly paid.

Among his classmates were the late Preston King,

Hon. RufusW. Peckham,"W".W. Campbell, Minthome
Tompkins, Ambrose Stevens and other gentlemen
who are now, or have been, eminent before the public.

Several gentlemen who afterwards became his feUow
citizens at Buffalo were in college with him,members
of a junior class.

On the 27th day of July, 1827, Mr. Barker gradu-
ated with honor. He delivered a commencement ora-

tion which revealed the energy and power of his mind
—^his refined taste, original thoughts, robed in a well

tempered imagination. Soon after graduating, he
visited Buffalo ; so pleased was he with the appear-
ance of the village, as it was then, so palpably did he
behold its future business developments, that he de-

cided to make it his future home. On leaving Sche-
nectady, Mr. Paige gave him a letter of introduction

to the late Stephen Gr. Austen, Esq., a leading lawyer
of the Buffalo bar, in whose office Barker immediately
entered as a student at law. With the exception of
Mr. Austen, he was a stranger in the new home which
he had selected, and his means were exceedingly lim-
ited. The struggles and difficulties which lay before
him did not impede his progress ; they rather accele-

rated it. He at once engaged in the trial of causes
before courts held by justices of the peace in the vil-

lage, and in various parts of the county. The experi-



GEOEGE P. BAKKEE. 35

ence of several years' practice in these courts whUe in

college, rendered him a strong advocate before them.

Hon. Mallard Fillmore was then a ronng lawyer,

jnst admitted to the bar ; he was often an opponent
of Barker, and it is said by those who witnessed their

early professional contests, that frequently, in the

trial of a cause before a justice and a jury, intellectual

powers and legal learning were exhibited by them
which would have been creditable before any court.

These young men were entirely diflferent in their minds
and intellectual development.

As a speaker, Mr. Fillmore did not possess that

brilliancy—^that electrical influence over his auditors
—^which Barker did. But he possessed in a high de-

gree, that weight and strength of intellect, that power
of discovering what is prominent and commanding in

a subject, and then seizing upon its good points, and
of throwing lesser matters in the background ; thus

S3curing unity and distinctness of impressions, and as

a consequence, a powerful influence over his hearers.

His arguments were always remarkable for the sound-
ness of the principles on which they were based. He
was the untiring, ever-watchfol sentinel, who guarded
Ms subject, and protected every avenue through which
an opponent could approach it. These characteristics

distinguished Ms legislative speeches, and tended to

strengthen those able, learned and dignified State

papers wMch emanated from Ms pen, in those days,

when, as an American statesman, he stood conspicu-

ous before Ms country and the world.

Mr. Barker invoked in support of Ms arguments,

not only the muse of poetry, but the assistance of a
subtle philosophy, and an eloquence which fascinated,

charmed and subdued. The career of these young
men, thus commenced, led to their fature eminence
and distinction; the one to be admired as the law-

yer and legislative orator, the other to be advanced
tMough all the spheres of official position, until he
occupied the executive chair of the nation. Both of
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them are characters worthy the imitation of youBg

men. They were each the artificers of their own for-

tunes, each attained their eminent positions unaided

by friends or wealth. Their lives and career attest the

glory of onr institutions, proving the couplet of the

old poet true

:

" "Tis a common proof

That lowliness is young Ambition's ladder."

With untiring energy and industry. Barker sus-

tained himself with credit and honor until October,

1830, when he was admitted to the bar. He had been

a close and ardent student,—with his legal studies he

had investigated the politics of the nation, the origin

of parties, he had carefully marked their distinctive

characteristics, and their influence. From reason,

conviction and inclination, he early attached himself

to the Democratic party.

Greorge J. Bryan, Esq., in his interesting memoir of

Mr. Barker, thus speaks of his early politics

:

"At the time of his arrival in Buffalo, the State

was agitated by the conflicting strife of three political

parties: the Jackson, or Democratic party, the Na-
tional Repubhcans, and the Anti-Masonic party. In

Ms district, the eighth senatorial, the Anti-Masonic

party prevailed by a very large majority, over both

the others, and the Democratic party was the smallest

of the three. Actuated by no motive but principle,

he did not hesitate in which of these parties to enroll

himself ; regardless of interest, immediate or remote,

and fully sensible of the hopeless minority of the De-
mocratic party, he fearlessly entered its ranks, and
with all his energy, zeal and ability, entered into the

support of General Jackson and the principles of the

Democracy."
There was something in the name and fame of "Old

Hickory," as he was famiUarly called in those days,

peculiarly attractive to young and ardent minds like

Barker's; nor can it be denied that the experienced,
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the middle-aged . and the old, were eqiiaUy fascinated

by the prompt and nndaimted valor and Roman hero-

ism of him who in youth swore "by the Eternal,"

that he wonld make his way to fame.

Immediately after being called to the bar, he
formed a copartnership with his friend and patron,

S. G. Ansten, Esq. Though the Erie bar had not at-

tained that high reputation for ability which has since

distinguished it, yet at that period, Barker was
obliged to contend with men of eminent and powerful

abilities, experience and learning; but he entered

the arena with confidence, and he at once assumed
a position of great respectability at the bar.

The first official position which he occupied, was
that of clerk of Buffalo^viUage, to which position he
was appointed in 1829. This office did not in any
degree interfere with his legal labors, and his pro-

fessional advancement was unusually rapid. There

were in the character and manners of Barker features

which were highly attractive
;
prominent among these,

was the singular grace of his conversation which
abounded in wit, folly instinct with a variety of

knowledge, diversified with reading and anecdotes of

rare interest. There were times in the latter part of

his life when he was not in a pleasant humor—^times

when a habit which all who knew him regretted,

caused clouds to settle over a temperament bright,

clear, and, at times, even beautiful.

The selfishness with which he was sometimes

charged, did not really exist in his character. Those

who knew hiTn best, insist that he was generous to a

fault. An instance is related which occurred in his

early practice that illustrates very many of the ten-

dencies of his character.

In October, 1832, he was detained at Albany

for two or three days, awaiting the arrival of certain

persons with whom he had important business. At
this time a Court of Oyer and Terminer was in session

in that city, at which the late Judge James Yander-
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poel presided. The next morning after Ms arrival, he

songht the courtroom for the purpose of passing away
the time in observing the proceedings of the court

His route led him by the old Albany jail. Just before

reaching that grim receptacle of crime and misery,

two officers, having in charge a pale young man, ap-

parently about twenty-one years of age, came from

the prison, stepped upon the walk directly in front of

him, and moved in the same direction he was
goiag. The prisoner was of middling size, slender

in form, with agreeable, pleasant features. As he

reached the street, the pleasant sunlight, the pure,

soft air of that October morning, seemed to exhilarate

him, and his dark eyes glanced with something like

happiness, as he lifted them to the clear sky, '
'where all

things are free." The three persons walked with a rapid
pace towards the court house ; they had proceeded but
a short distance, when they were met by a very respec-

tably appearing, decently clad woman, about forty

years of age. The moment her eyes fell upon the

prisoner, she sprang forward and clasped him in her

arms, exclaiming,
" O George ! Greorge ! My boy I my son !

"

The sudden appearance of the woman caused the

officers to halt.

" Mother, why did you not wait at the court house
forme?'' said the prisoner, endeavoring to smother
his emotions.

"Because I did not see you there, George; and
I thought perhaps you might not have your trial to-

day, after all, and I started to see you at the jaU. O
my boy! my darling!" said the poor woman, her
voice now broken with sobs ; "are they going to try
you now V

" Yes, mother, I am to be tried to-day; but calm
yourself, I trust aU wUl be weU with me, for God above
us knows that I am not guilty," said the young man.

"Ton guilty, George i you guilty f O no, no !

you are not. You cannot be guUty, you are so good,
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SO true—^there—there now you look just as you used
to when on your knees I taught you your first little

prayer, in our dear old"

—

"Come, come, woman, stand aside, and don't

hinder us any longer ; the young man is wanted up
yonder," said one of the officers, pointing towards
the court house.

" O, sir," said the woman, turning to the speaker,
" do see that he is not injured—^he is innocent, I know
he is."

" How do you know that, woman ?" gruffly asked
the other officer, "maybe you can swear for him."

"Because—^because I am his mother, and—^and I

taught him his prayers and"

—

" Ygs, yes, we know aE about that. You ain't the

first good mother that's had a bad boy for a son, a real

rum one at that," said the first officer. "Come on,

my covey. Twelve men have something to say about

your case."

Barker's progress was arrested by this pathetic

scene, of which he had so singularly become a
silent witness. Deeply touched by the appear-

ance of the mother and the son, he followed them to

the court house. Just before ascending the stairs

which led to the court room the young man paused a
moment

:

" Mother," said he, " is 'Mi. AikiTi going to under-

take my defense V
''Not unless we pay him in advance, and—and

—

we have no money, you know."
" O Grod, have mercy on me ! What shall I do ?

"

said the young man, 'losing control of himself in his

mental agony.

"Come along; don't stop to blubber here. The
court will appoint some one to defend you," said one

of the officers, seizing the prisoner by the coUar, and
urging Mm up the stairs, followed by his weeping,

trembling mother.
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He was soon seated in the.prisoners' box, to await

the proceedings of the court.

The yotmg lawyer followed the officer into the

court room, and seated himself within the bar. He
had now a better opportunity for observing the young
man, who had recovered, in a measure, his com-

posure. The pallor which overspread his counte-

nance, had given way to a slight flush; his clear

eye, delicate and finely molded features, bespoke

intelligence, but not guilt. It was a face to be

studied, and it was studied by Barker. "If that

young man is guilty of any serious crime, then I am
no judge of features," he thought.

Court had not yet opened for the day; a few law-

yers were in the bar ; the officers in attendance were

lounging carelessly on the benches ; some of the jury

had found their way into their seats, and were con-

versing in a low tone with one another, occasionally

glancing at the prisoner in the box ; while the specta-

tors present regarded him as a being whose trial was,

perhaps, to afford them some amusement or pastime.

The circumstances which surrounded him—^the place

he occupied—caused them to regard him as a felon who
only awaited a trial to be sent to a felon' s doom.

Presently a loud rap announced the approach of

the judge ; the usual proclamation was made, and the

court was ready for business.

"Sheriff," said the District-Attorney, "is George
Ames in court?"

" He is," was the reply.

"I now move the trial of George Ames, indicted

for burglary in the first degree,'' said the attorney for

the people.

" Has the prisoner counsel ?" asked the judge.
" Have you counsel, Ames ?" asked the District-At-

torney.

" No, sir ; I expected Mr. Aikin to defend me, but
he refuses now," said the young man.

" Why does he refuse ?" asked the court.
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" Because I have no money to pay Mm," was the

reply.

" Then, as you have no means to employ counsel,

the court will see that you have counsel."

Judge Vanderpoel now addressed a respectably

appearing lawyer present, and asked him to under-

take the defense of Ames, but he declined, alleging

that he had pressing busiaess ; the court then applied

to another, who also declined ; finally there was no one

in the bar who would undertake the defense. The
judge appeared to be puzzled.

" Gentlemen," said he, " I do not desire to compel

any person to defend this man, but"

—

Just at this moment a small sized, sharp-featured,

shrewd appearing lawyer entered the bar. There was
a kind of avoirdupois look about him, and Ms eyes ap-

peared Mke a pair of mcely balanced scales, made for

the purpose of weighing the amount of coin one hap-

pened to have in Ms possession. As they glanced at

a person, Ms eyebrows were raised or lowered, in pro-

portion to what he conceived the man had in Ms
pockets, and they seemed to say: "Ah, he has so

much ;" or, " Oh, he has only a—ah, let me see again,

oh, yes, has only a very little." He was well known
at the Albany bar forty years ago, as a thriving law-

yer who forgot everything in Ms fees.

" Mr. K.," said the judge, addressing this lawyer,

"the court desire you to undertake the defense of

George Ames, the prisoner at the bar."

" Ah, yes
;
yoxir honors can always command my

poor services in that way, but I have seen the prisoner

before, and I think in view of Ms circumstances—^Ms

means—^I mean, the nature of Ms great offense, that he
had better plead guilty and done with it."

A sob of deep, heart-broken anguish, resounded

tMough the court room ; it was from the poor mother
who heard in tMs the knell of her son's doom.

" If the court please, I will undertake the defense
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of that young man," said Barker, in a voice whose

tones attracted the attention of every one in the court

room.
" The court are unacquainted with you, sir, and

we desire that the prisoner should be ably defended,"

said the judge, in a tone that clearly indicated his

surprise.

" If your honors please, I said I would undertake

his defense, and I now say that he shall be fairly, if

not ably defended ; and I say more, he shall not be

convicted unless his guilt be made apparent."

"Do you desire the assistance of Mr. K. ?" asked

the judge.
" No ; if your honors please, I will assume the en-

tire responsibility of this defense."

The judge signified his assent.

Edward Livingston was then District-Attorney of

Albany County. He was learned and eminent in his

profession, eloquent at the bar, a pleasing speaker in

the popular assembly, a politician of rare capacity and
many executive endowments, a formidable prosecut-

ing officer. He represented Albany in the Legislature

several years, and in 1837 was chosen Speaker of the

Assembly, discharging the duties of that distinguished

position with marked ability.

Such was the man with whom the young lawyer
was about to contend.

" I ask your honors to postpone this trial untU to-

morrow morning, to give me an opportunity of con-

sulting with the prisoner," said Barker.

As Mr. Livingston made no opposition to this mo-
tion, it was granted.

Language cannot describe the surprise, joy and
gratitude of the young man and his mother at this

unexpected appearance of a defender. A short con-
sultation with them, convinced the lawyer that his
client was not guilty, although he was surrounded by
a train of circumstances which seemed to point with
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almost indubitable certainty to bim, as a young but
bardened criminal.

He was tbe only son of tbe poor woman present,

and sbe was a widow. Their residence was at Fort

Ann, in tbe County of "Wasbington. A few days be-

fore tbe commission of tbe crime witb wbicb be was
cbarged, be came to Albany for tbe purpose of obtain-

ing employment ; bere be soon made tbe acquaintance

of a very Mendly appearing man, wbo apparently

took mucb interest in Mm and kindly offered to assist

bim in obtaining employment. One evening be was
invited by tbis Mend to accompany biTn and examine
some personal property wbicb was tben in a certain

building tbat be bad rented. Altbougb it was quite

late wben tbis proposal was made, George assented.

On tbeir way, bis friend overtook two persons witb

wbom be was acquainted, and wbom be invited to ac-

company tbem ; tbey consented ; and in a few minutes

tbe young man and bis companions found tbemselves

in tbe rear of a large building. His friend now in-

formed bim tbat be greatly desired to enter tbe bund-

ing, wbicb was his store ; but as he bad forgot tbe key,

be produced a small iron bar wbicb be banded to

George, directing him to pry open tbe sbutters to one

of tbe windows and force bis way into tbe building,

promising to reward bim very liberally for bis trouble.

In a moment, tbe young man understood tbat be was
in tbe presence of burglars, and, borror stricken at tbe

tbougbt, be attempted to rusb from tbeir presence;

but ere be bad made two steps, be received a heavy

blow upon tbe bead, wbicb felled bim to tbe earth in-

sensible. Wben be returned to consciousness, be was

at tbe police office, witb a bandage about bis bead.

As soon as be was able to be moved, be was con-

ducted before a magistrate, and bis examination took

place. From tbe testimony, be learned tbat tbe build-

ing was broken open and entered, and tbat be was one

of tbe persons cbarged witb tbe crime of breaking it

open. AU of tbe wretcbes succeeded in making their
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escape, excepting one who was arrested the next morn-

ing; turning State's evidence, lie implicated young
Ames in the crime, alleging that he entered the store,

that while there, he strunbled over some object and
fell ; his head striking the comer of the counter ren-

dered him insensible, that when they made their exit

from the building they removed their wounded com-

panion, intending to convey him to a place of secrecy

until he recovered ; but when they had proceeded a
few paces from the building they were alarmed and
hastily fled, leaving him on the ground where he

was discovered by the police. Such was the evidence

of the man before the magistrate.

Soon after Ms incarceration, George wrote to his

mother ; the poor woman came to the city, employed
the lawyer who has been referred to, but because they

had no funds to pay him he abandoned the defense.

By a singular intervention of Providence, Greoige P.

Barker had now become his counsel. The story of

the young man carried conviction with it, and aroused

all the generous sympathy of the young lawyer's

nature. Ascertaining the name of the surgeon who
dressed the wound of Ames, he immediately called

upon him; he was a gentleman of intelligence and
skill; he distinctly recollected the circumstance of

dressing the prisoner's head, and the nature of his

wound, and did not hesitate to state that it could not

have been inflicted by a fall—that it must have been
the result of a blow from a club or some heavy instru-

ment.

, The next morning the trial began. Mr. livingston

conducted the prosecution with great ability ; he firmly

believed the prisoner guilty, and therefore omitted
nothing that tended to convict him. Entering upon
the trial without any introduction to the young
stranger who thus singularly became his opponent,

he did not stop to consider or care who he was. The
case, however, had proceeded but a short time before

he was aware that he had no common intellect to deal



GEORGE P. BAEKEB. 45

witli, and lie conceived a Mgh respect for Mm, who-
ever lie might be.

The cross-examination of the convict witness was
most searcMng and effectual. The keen eyes of Bar-

ker seemed to pierce Ms very sonl, from the com-

mencement to the end, they were not removed from
Mm. At first, he sustained himself with a balance

and composure wMch seemed to baffle Ms interrogator,

but at length, he stumbled, hesitated, and became con-

fused, and when he left the witness box, it was evident

that Ms testimony had been materially shaken. The
cross-examination of the proprietor of the store wMch
had been entered, elicited the fact that no blood was
found in the store ; that the comer of the counter

agaiust wMch the witness had testified Ames had
fallen, did not exhibit the least appearance of any
such occurrence. The officer who first discovered the

prisoner on Ms cross-examination testified that on
the spot where Ms head rested, a large pool of blood

had gathered.

At length the District-Attorney rested. Barker, in

a short, plain and concise statement, presented the

theory of Ms defense to the jury. The only witness

whom he called was the surgeon, whose evidence cor-

responded with the statement he had previously made,
establishing the fact that the wound on the head of

Ames could not have been made as the witness for

the people had sworn—^that it was inflicted by a club,

or some heavy instrument, and he gave Ms reasons

on wMch Ms opinion was founded, clearly and intelli-

gibly.

With this evidence, the young lawyer rested Ms
case and went to the jury. In Ms whole subsequent

professional career, he never made a more successful

or a more brilliant defense. In the language of one
of the journals of the day, "Ms summiug up of the

evidence was a splendid effort." Many of the jurors

were present when he made Ms generous offer to de-

fend the prisoner, and they were conscious that he
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was acting from the sympathy and generosity of his

nature ; they therefore believed him sincere in his state-

ments. He contended that there was no evidence

whatever against the young man, except that he was

fonnd wounded near the place where the crime was

committed—that the uncorroborated evidence of the

convict witness was not sufficient to convict ; besides,

that witness was contradicted by the surgeon, and al-

so the circumstances. He dwelt with much emphasis

upon the fact that no blood was discovered in the

store, because the wound was of such a nature that it

must have bled copiously when it was first received.

That a large quantity of blood was discovered under

his head when found by the officer, established the

fact thathe received the blow where he fell ; especially

as there was no evidence that blood was found in any
other place.

Those who knew George P. Barker, can well under-

stand the nature of his address and its effect upon the

the jury. Mr. Livingston' s reply was all that could be

expected from a lawyer so distingnished ; but the

defense of his opponent had taken him by surprise ; it

was an effort which would have been creditable to the

most eminent member of the Albany bar, and he
saw that it had made an impression upon the jury.

His argument was keen, searching, and profound.

The charge of Judge Vanderpoel was, as the charges

of that learned and able judge always were, a close

adhesion to the law and his duty, impartially and
fairly discharged.

The jury retired, and after an hour's absence, re-

turned into court with a verdict of not guilty. The
great, the rich reward of Barker was the almost frantic

joy with which the verdict was received by the mother
and son.

" The God of the widow and the orphan has sent

you to us, sir, in our distress, and His blessing will

descend upon you through all your days. We have
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no money with wMcli" to reward yon ; I have seen

better days, bnt now I can only thank you from the

very depth ofmy heart of hearts," said Mrs. Ames, on
taking leave of Mr. Barker.

" Some time I shall reward yon for what you have
done for me," said young Ames ; the glittering drops

which stood in his eyes, evidenced Ms deep gratitude
;

and thus mother and son took their leave of their

generous benefactor.

Tears passed away, and this event was nearly for-

gotten by Barker, in the vicissitudes of his profes-

sional and political life. One morning in the winter

of 1836, while he was member of Assembly, a well

dressed, gentlemanly appearing man called at his

room in Albany.
" Do you not remember me, Mr. Barker ?" said he.

" I do not," was the reply.

"My name is Ames—George Ames—^whom you
once defended against a serious charge in this city,"

said the man.
Another glance at his visitor convinced Barker

that the prisoner whom he had defended for burglary,

at Albany, was before him.
" I learned that you were in the city, and I could

not refrain from calling upon you," said Ames.
He then in a few words informed his benefactor

that he was a weU-to-do farmer, that fortune had
smiled upon him and given him prosperity. After

conversing a half hour, he arose to take his leave.

" Here is a small package which my mother, my
wife, and myself have made up for you. Do not open

it unto. I have left—I trust it will convince you that

my words to you have not been forgotten."

He took his leave and Barker opened the package

;

to his surprise, he found it contained a bank biU for

two hundred dollars.

Ames and his defender have both passed beyond

the trials of earth ; but a son of the former stUl sur-

vives, who treasures the name of George P. Barker
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with a sort of poetic reverence. To him the author

is indebted for one of the most touching and agreeable

iacidents in the life of a distinguished lawyer. The

trial which has been described resulted in a life

friendship between Livingston and Barker.

In the autumn of 1831 the latter received the nomi-

nation for member of Assembly for the County of

Erie. His party was then in the minority, as we have

seen, yet in Buffalo he received a very respectable

majority, while in the county he greatly reduced the

usual majority of the dominant party. In June, 1832,

the partnership between Messrs. Barker & Austen was

dissolved, and the former entered into a business ar-

rangement with John T. Hudson, a very respectable

member of the Erie bar. Barker was soon after ap-

pointed Attorney for the city of Buffalo, and early in

the year 1833 he received the appointment of District-

Attorney for the County of Erie.

In discharging the duties of this office, he was
brought more conspicuously before the 'people. He
exhibited such remarkable powers as an advocate,

such a polished yet practical and pointed elocution,

that he at once arose to a commanding position at the

bar, and participated in the honors and emoluments
of his profession. It was a happy and peculiar

quality of Mr. Barker, as a lawyer, to excite the

esteem and command the confidence of the people.
'

' I like that Barker,' ' said a farmer from one of the

distant towns in the County of Erie, on his return from
Buffalo, where he had been attending court as a juror

;

"I like him because I think he is honest, that is, if a
lawyer can be honest."

After discharging the duties of District-Attorney
for three years, Mr. Barker resigned, and that accom-
plished orator and lawyer, Henry K. Smith, was ap-
pointed in his place.

In the summer of 1834 he was married to Miss
Abby Coit, an accomplished and highly respected
lady of Buffalo. His marriage greatly enhanced his
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happiness. In the domestic circle he ever foimd a
refnge from the cares and labors of Ms professional

and political life.

At an early period of his political career Mr.

Barker became the leader of the Democracy in the

County of Erie. His political sagacity, his intrepidity

of character, and cool, discriminating judgment, pe-

culiarly qualified him for that position, and under his

guide the Democrats of that county soon became the

victors, emerging from an almost hopeless minority.

In the fall of 1835 he was again nominated for the

Assembly. It has been tersely but truthfully said,

that envy, like a sore eye, is injured by anything that

is bright. This proved true in the case of Mr. Barker.

His rapid advancement in his profession, his many
shining qualities as a speaker, presented him as a
mark for envy, hatred and malice, to those who felt

their inferiority to him. To defeat him every effort

known to political warfare was resorted to. From the

fledgling poliMcian, who, like the young bird that could

bite before it could fly, to the veteran, that knew when
and where to fasten his fangs of malevolence, he was
assailed with the most violent and bitter attacks.

The canvass, however, resxdted in the election of

Mr. Barker by a very decided majority, and the County
of Erie was added to the Democratic counties of the

State by his popularity.

He entered the Legislature, January 5th, 1836.

Such were the circumstances under which he was
elected, that they tended greatly to enhance his popu-

larity in that body. In both branches the Democratic

party were largely in the majority ; and he thus com-

menced his legislative career with every prestige of

party success in his favor. William L. Marcy was

then governor, John Tracy, of Chenango, was lieu-

tenant-governor, and Charles Humphrey, of Tomp-
kins, was speaker of the house. As a presiding offi-

cer Mr. Humphrey had few equals in the State. He
was a lawyer of profound understanding, of fine par-

4
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namentary abilities, possessing that qtiick and rapid

perception so necessary to the presiding officer of a

deliberative body, wMle Ms manners, address and

compreliensiveness of mind, adapted Mm to tlie

position wMcb lie occnpied.

Mr. Barker Tvas now ia tlie twenty-eigMh. year of

Ms age ; lie bad already attained a Mgb position as a

lawyer, and tbe legislative abilities wMcb be developed

ia tbe Assembly gaveMm a Mgb reputation as a legis-

lator. . Altbongb some of Ms speeches bad a sort of

parliamentary preamble to tbem, a certain air of af-

fected modesty and ostentations trifling, yet be en-

riched every subject to wMch he applied himself, by
the vigor of Ms thought and the beauty of Ms lan-

guage. His speeches were always better than Ms
writing.

Young as Mr. Barker was, on Ms first entrance

into the Assembly he was honored by the second posi-

tion on the Committee of Ways and Means and that

of Colleges and Academies. His industry and devo-

tion to the duties thus imposed upon him were soon

publicly acknowledged.

Among the members of tMs legislature was Preston

King, who after that period was elected to many high

and distinguished positions. He was then the leader

of the Democratic party in the House
;

perfectly

skilled in all the detail of politics and the subtleties of

parliamentary proceedings, a close, terse and method-
ical debater, it is not strange that he should have oc-

cupied a commanding position. Richard P. Marvin,

now and for many years a distinguished judge of the

supreme court for the eighth judicial district, Mark
H. Sibley, Luther Bradish and George W. Patterson
were also members of the House at tMs time.

Among such men George P. Barker made Ms entry
into public life. His first speech was delivered Jan-
uary 16th, 1836, on the bill for the relief of the city of
New York, wMch had been a short time previously
visited by a terrible fire. It was characterized by
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great modesty, yet it commanded the attention of the

House for its firmness and Mgh-toned liberality. This

speech was followed by other speeches, delivered at

intervals during the session, all which tended largely

to enhance his po;pularity. In those speeches he ex-

hibited that clear discrunination, that facility of com-

prehending seemingly anomalous facts, that knowl-

edge of political economy and statistics, which are not

often united with a mind so imaginative as his. They
were struck out in the conflict of miad with mind, in

the heat of debate, without that preparation which a

writer would have given to the subjects ; and yet

they have the methodical arrangement, the elaborate

strength of a carefully prepared essay ; and the

thought may be indulged, that had he lived the

recluse student, had he turned his attention to recon-

dite studies, he would have enriched his country's

literature, or added new treasures to science ; but the

bar would have wanted one of her brightest orna-

ments.

"Without attempting to follow him through all his

legislative career, it is perhaps enough to say, that

in every position or phase of that career he was fully

equal to each emergency that presented itself. Some-
times he iudulged in an exuberant humor ; some-

times his vanity led him to exhibit the facility with

which he could round a period, the dexterity with

which he could argue, object, or rejoin ; but this was
rare, and often when apparently most unprepared he
exhibited fresh powers of mind which had not before

been exerted.

On retiring "from the Legislature, his profession be-

came the all-engrossing theme of his life. This was
partly from professional ambition, and partly from
that characteristic which absolutely compelled him to

enter ardently into anything which he undertook to

do. He carried to the bar a knowledge of the law,

which gave him great power and weight, and yet per-
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haps Ms strengtli did not consist so mncli in Ms legal

learning as in his ability to deal with the facts and

circumstances of a case before a jury.

It has been said that he was not a laborious stu-

dent, but it is certain that he devoted much time to

silent study—^that he read with pleasure and profit

the productions of elegant and accomplished scholars,

Mstorians and logicians, wMIe he was a close and
critical legal student. His legal arguments, prepared

for the court, in banc, abounded with the knowledge,

the philosophy, and the reasons of the law; thus

proving that there were hours wMch he devoted to the

severest mental labor.

In the autumn of 1836, Ms political Mends ten-

dered him the nomination for Congress, but so en-

grossed had he now become with Ms professional

duties, that he was compelled to decline.

In April, 1837, he formed a copartnership with the

late Seth E. Sill and Seth C. Hawley, under the firm

name of Barker, Hawley & SiU. This firm soon be-

came distinguished for the extensive legal ability

wMch it combined. Mr. Hawley, however, retired

from it in the fall of 1839, and the business was con-

tinued under the name of Barker & SiU, until the
former was elected to the office of Attorney-General,
in 1842.

Mr. SUl, on the adoption of the constitution of
1846, was elected a justice of the supreme court for the
eighth judicial district. He was a lawyer of fine legal
attainments—a judge who adorned the bench— and
whose opimons enriched the legal learning of the
State. He died on the fifteenth day of September,
1851 ; Ms death was regretted by the bench and bar
tMoughout the State.

In the spring of 1840, the first popular election for
a Mayor of Bufialo occurred. Mr. Barker was nomi-
nated by the Democracy as their candidate for that
office. Sheldon Thompson, a MgMy respectable citi-
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zen of that city was the opposing candidate. The
canvass was closely and even bitterly contested. The
great wealth, extensive acquaintance, and personal

merit of ^Ir. Thompson, with the additional circum-

stance, that he was connected with the dominant party
in the city, rendered him a powerful competitor.

Under all these disadvantages, Mr. Barker entered

the contest, and such was his popularity, that he was
defeated by a majority of only ten.

In the presidential campaign of 1840, he entered

the canvass with aU the ardent zeal of his nature. The
brilliant and stirring speeches which he delivered in

various parts of the State, aroused the Democratic

legions to renewed action ; until they moved with

their accustomed activity over fields consecrated by
former victories, inspired by the genius of their great

party leaders; but in vain, the popular tide was
against them ; — the new tactics of the Whig leaders

prevailed, and the Democratic party was everywhere

defeated.

But the Democracy of New York retired in

good order from the field, and ia the election of

1843, they were once more triumphant in the State.

To this result, perhaps, no man ia Western NewYork
contributed more than Mr. Barker.

There were an unusual number of men of talent

elected to the Assembly at this election ; among whom
were Horatio Seymour, John A. Dix, Michael Hoffman,

and Samuel Gr. Hathaway.
At a caucus of the Democratic members of the As-

sembly, held February 4, 1843, Mr. Barker was nomi-

nated for Attorney-General ; his competitors being no
less distinguished personages than Samuel Beardley

and Robert H. Morris. The former had discharged

the duties of that office with singular ability, during

the previous term ; but Mr. Barker' s eminent services

in the preceding campaign and in that of 1840,—^Ms

brilliant reputation as a lawyer and orator, rendered
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him the most popular candidate for the office, and,

on the third ballot, he was nomiaated. When this

resnlt was announced, the audience gave a long and

rapturous cheer, exhibiting the deep regard which the

masses entertained for the name of George P. Barker.

Sanford E. Church, the present Chief Justice of the

Court of Appeals, though then one of the youngest

members of the House, contributed much to this result.

In the fall of 1842 Mr. Church was elected to the

Assembly from the County of Orleans, which was

strongly Whig in its sentiments, and, of course, op-

posed to him ; his election was due to his own great

personal popularity— a popularity which has never

deserted htm. The speech which "the young mem
ber from Orleans" made in favor of Mr. Barker
greatly aided him.

One of the most pleasant circumstances connected

with Mr. Barker's appointment, was the manner in

which the intelligence of the event was received by
the Buffalo bar, the leading members of which united

in a letter of congratulation addressed to htm, in the

most delicate language referring to his high profes-

sional standing, and his popularity in private life,

regretting that "the relations which had so long, and
so happily continued between them, should for a time

be terminated," concluding in an invitation to partake
of a public banquet with them, at some time to be
named by him.

Mr. Barker replied to this note in a_^happy and elo-

quent manner, exhibiting his deep 'appreciation of
the friendship which prompted this congratulation.

He felt compelled to decline the invitation to join in
the banquet.

His career as Attorney-General loses nothing in
comparison with the great and gifted lawyers who
preceded him. At the bar of the Supreme Court in
banc, at the various circuits of the State, he came in
contact with its ablest lawyers, and his friends had
the proud satisfaction of knowing that the greater the



GEORGE P. BAEKEE. 55

occasion, the greater appeared Ms capacity for meet-

ing it.

In tlie fall of 1843, a great Democratic meeting

was held in the City of Buffalo ; by a general invita-

tion, Mr. Barker was invited to address it. Accepting

the iavitation, he delivered a speech which is stiU

fresh in the recollection of many who were present.

Its power of appeal was unequaled, and told with

great effect upon his audience. In the language of

The Buffalo Courier, "There were passages in it that

woke the fiery enthusiasm of the old Democracy of

Buffalo—^there were also passages that brought unbid-

den tears to the cheeks of veterans in the Democratic

ranks, who surrounded him ; it was full of feeling

and truth—^it went to the hearts of those who heard
it."

In the year 1845, he was again appointed District-

Attorney for the County of Erie ; but his health,

which for some time had been impaired by his con-

stant devotion to business, rendered it difficult for

him to discharge the duties of the office, and his exer-

tions to do so were at the expense of his vital energies

;

but he did not falter in the discharge of his duties until

the nineteenth day of September, 1846. On that day,

as he was commencing the trial of an important suit,

he was seized with convulsions, which, after, some
duration, were followed by a heavy slumber. At
length he recovered, but with no perceptible diminu-

tion of his mental powers, excepting a certain depres-

sion of mental spirits.

The bright, cheerful, almost electrical flow of

spirits was gone, the exquisite playfulness of his

nature was changed. There were, doubtless, excesses

which led to this—^the one vice of social life—which
delights to fasten on the brilliant and gifted; as it

were, to gloat over the stupendous ruins it has made.
After his recovery, he again entered the profes-

sional arena with renewed vigor ; but in March, 1847,

he was again attacked with the same disease, but with



56 THE BESrCH A>'D BAE.

accelerated violence. His strong and vigorous phys-

ical nature, however, enabled him again to trinmph

over disease, and to once more resume the duties of

his profession. But it was plain to his Mends that

the inevitable destroyer had maiked him for its victim,

and they urged him to relinquish aU business, and to

devote his time to travel.

For a long time he resisted their appeals : at last

he yielded, and he visited New England—^the home
of Ms youth—and amid the thronging memories of the

past, he seemed to forget the disease which had preyed

upon him. After an absence of three months, with

improved health, he returned to his home, and, con-

trary to the advice of his friends, once more resumed
the duties of his profession. But alas ; its duties were
so severe that a relapse soon ensued, and he was once

more prostrated by disease. lake the soldier who
returns to the field ere his wounds are healed, so Bar-

ker, before his disease was removed, left his room to

enter again those forensic contests, in which so many
years of his life had been spent.

The last case which he ever conducted at the cir-

cuit, was the People against Pollock, indicted and
tried for attempting the life of E. R. Jewett, one of

the proprietors of The Buffalo Advertiser. Pollock
was a young midshipman. His social relations and
the intrepid nature of the attempted assassination im-

parted to the case unusual interest.

Mr. Fillmore appeared for the defendant. The
effort which he made has seldom been equaled at any
bar. The best efforts of his long and varied profes-

sional life did not possess more strength and power.
It was singular that Mr. Barker was the first antag-

onist whom he encountered at the bar in the com-
mencement of his professional life. Devious, ardent
and devoted had been the struggle of each since that

period ; and now, at that very bar, where, amid the
ambition and enthusiasm of their youth, they had
met as contestants, they again met» for the last
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time. It was the destiny of one to faE in the midst of

the strength of his manhood, while the other retired

from the arena, to be raised, by a great Republic, to

its highest honors, and in the enjoyment of rest un-

broken by the toils of public life, in his dignified re-

treat from the scenes of ambition, the cares of the

statesman, to continue in the affections and esteem of

a people who ever delighted to honor him.

Mr. Barker, though in feeble health, followed Mr.

FiUmore's addre"fes to the jury. At first his powerful

intellect seemed to glimmer with uncertain Ught, but

at length it began to send forth a steadier flame.

The artful regularity, the polished excellence, the ex-

quisite modulation returned, and those powers which

had been passive under disease resumed their force,

and George P. Barker was himself again. Again,

the court, bar, jury and spectators, were held en-

tranced by an oratory which had ever filled them with

pleasure and delight. But it was the brilliant gleam
of the intellect flashing out for the last time over the

ruins of a prostrated physical nature, the bright sun-

beams playing around the caverns of death.

With powerful vigor, with the animated elocution

of his best days, he pressed the conviction of Pollock.

He succeeded, and the young man was sentenced to

the State prison for a long term of years. Thiough
the intervention of friends he received a pardon after

the accession of Governor Young to the executive

chair of the State.

Though Mr. Barker's health was exceedingly fee-

ble, he represented the County of Erie in the State

Convention held at Syracuse, September 29th, 1847, a

fewweeks after the trial of PoUock, This Convention

attracted a large attendance of the most distinguished

Democrats in the State; among whom were Martin

Grover, now a judge of the Court of Appeals, James
C. Smith, a distinguished lavs^er, and now an eminent

judge of the Supreme Court of the State, and many
others. It was with pain that these time-honored as-
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sociates of Barker -witnessed tlie ravages whicli dis-

ease had made upon Mm.
The Convention was held at that period when the

great schism in the Democratic party began to mani-

fest itself as a forthcoming event. This gave the as-

sembly an interest, which was keenly felt by Barker.

He took a conspicnous part in its organization, helping

to prepare resolntions, bnt he was compelled to leave

before its adjonmment. Eetnming home, he sub-

mitted to the most skillfol medical titeatment, and the

tenderest attention was bestowed npon him ; he
gained so mnch in strength that the hopes of his

friends were revived, and he was enabled to give

some trifling attention to snch matters of business as

seemed impossible to disregard.

In' t]ie ensuing October the General Term of
the Supreme Court for the eighth district commenced
its session at Buffalo. During this term Mr. Barker
assisted in arguing two important causes, at the con-
clusion of which he left the forum forever. Soon after

this he was attacked with a lingering fever, which con-
tinued, with various phases, until the 27th day of
January, 1848, when he expired.
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EuEOPEA^'s of thouglit and ctilture visiting our

national capitol express great surprise and disappoint-

ment at the absence of eminent ability in onr lialls of

Congress. Neither tbe Senate chamber, which once

resounded with the eloquence of such intellectual

g^nts as Clay, Webster and Calhoun, nor the pop-

ular branch of our national Legislature, which in times

past was dignified by men of historic reputation, like

John QuincyAdams, and John Randolph, of Roanoke,
now impress the spectator with any extraordinary re-

spect for the talents and attainments of the men who
make the laws and are supposed to govern the desti-

nies of the republic. Neither in statesmanship, nor in
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ability as debaters, nor in the graces of scbolarsMp, do

those who are at tbe bead of tbe nation come np to

the generally accepted bigb position conceded to onr

country among tbe principal powers of Cbristendom.

We know better than our visitors bow to account for

tbis apparent decadence in our nation. "We know
tbat so flagrantly corrupt bas become tbe macbinery

of party politics, tbat witb rare exceptions tbe best

men, tbe really ablest men in our land are not now as

of old to be found in official positions. Yet, neitber

in tbe learned professions, nor in tbe army, or in tbe

navy, nor in tbose wbo adorn tbe mecbanic arts, or in

tbe great mass of our business and industrial classes,

do we discover any signs of tbis falling off in tbe

standard of patriotism, intellectual ability, develop-

ment and progression wbicb is requisite for our con-

tinued national advancement. So distasteful, bow-
ever, to men of superior ability and character is tbe

odious doctrine, tbat in politics tbe end justifies tbe

means, tbat they prefer tbe independence of private

life to tbat surrender of their self-respect and even

honor tbat is too often demanded of those who seek

political advancement. Too often, alas, much too

often, as we read of gross corruption among tbose in

high places, are we reminded of tbe truth of tbe
old adage, tbat tbe post of honor is in a private sta-

tion.

Conspicuous iu tbe long roll of eminent names that

have conferred honor upon the legal profession in

"Western New York, stands tbat of the late William
G. Bryan, of Batavia. His career, and tbe prom-
inent traits of his character, strikingly confirm the
justice of our preliminary remarks. Deriving no
dignity or consequence from official position, he, by
bis own unaided exertions, achieved a reputa-
tion as a lawyer, as an orator, as a scholar and a
Christian gentleman, which enrolled him among the
most honored and revered in our land. In the Ian-
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guage of ex-Govemor SeymoTir: "He was earnest,

able, and cHvaliic. He made himself felt in every

circle in which, he moved. He gathered force and
power as he moved on in the pathway of life, and I

looked upon him as one who was to hold still more
marked positions in our State and nation. God in Ms
wisdom took him away when he seemed most needed
by his family and State. TVe can only bow to His
decree, and pray that in His mercy He may shape all

this for onr good."

Mr. Bryan was the son of TViEiam and Mary
Bryan, and was bom in the City of Brighton, England,

on the eighteenth day of January, 1822. His father, who
is still living, is a man of rare intellectual faculties,

and although he has attained the advanced age of

seventy-two years, is still in the vigorous enjoyment
of all his mental and physical powers. His mother,

who died in 1833, was a woman of very superior intel-

ligence, beauty of person, and grace of manner. She
realized the ideal of the poet who wrote

:

None knew her but to love her

;

None named her bnt to praise."

Mr. Bryan' s father, believing that there were greater

opportunities for the advancement of Ms children in

the TJmted States than in their native land, came to

this country with his femily in 1830, and after a brief

residence in New York and Utica, settled finally in

Le Roy, Genesee County, where he embarked in busi-

ness as a cabinet maker. Appreciating fully the in-

calculable advantages of education, he afforded to Ms
children the important aids to be derived from the

best private schools and academies. Consequently,

the early advantages of young Bryan were excellent.

They were folly improved, and largely promoted Ms
success in after life. Owing, however, to the financial

and general business depression and disasters of 1886
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and 1837, Ms father was tinable to continue Mm any-

longer at tlie academy at Le Roy, wMcli lie had been

attending. And so, with a stout heart and a deter-

mination to make his way in the world, at the tender

age of fifteen, in 1837, he commenced an apprentice-

ship to the printing business with D. D. "Waites, Esq.,

then and at present proprietor of The JSejmblican Ad-
vocate, published at Batavia. It soon became appa-

rent that the profession of the law was the one best

suited to Ms tastes and rapidly developing powers of

mind, and he began to shape his studies and reading

accordingly. In 1838, at the age of sixteen, he en-

tered the office of Hon. Albert Smith, of Batavia, as a
student of law. Never in the days of old, or in the

present time, did student enter upon Ms studies with

more enthusiasm, or with a nobler and firmer resolve,

or with more hopefulness. His industry was untiring.

He allowed no obstacles to discourage him. Teaching

a district school by day reading law, history, biog-

raphy and classical literature in the long, quiet hours

of the night, attending lectures, and seeking the so-

ciety of the learned, refined and pure minded, he soon

began to make rapid and encouraging progression.

He overcame the want of a collegiate education by his

wonderful application, and attained a mastery not

only of the English, but of the Latin and French lan-

guages. He also obtained a command of eloquence
and logic, wMch ultimately placed him in the front

rank of his profession. He entered the office of Hon.
Moses Taggart in 1840. The personal kindnesses of

the judge so impressed the mind and heart of the

youthful aspirant for professional honors, that he be-

came, and continued untU Ms death, one of Judge
Taggart' s most devoted friends. Quickly and pleas-

antly glided away Mr. Bryan's student life, and he
was admitted to practice when employed in the office

of Messrs. Redfleld & Pringle, at the land office in

Batavia. He retained an interest in the business of
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the office from 1847 to 1850, at wliicli time he formed

a copartnership with Gen. John H. Martindale, and
opened an office under the firm name of Martindale &
Bryan. Upon the removal of Gen. Martindale to

Rochester, Mr. Bryan, with Hon. Seth Wakeman, es-

tablished the law firm of Wakeman & Bryan ; which
partnership, together with the most intimate and cor-

dial relations of friendship, continued nntil death

rudely severed their mutually delightful uitercourse.

In the spring of 1851, during Mr. Bryan's profes-

sional connection with Gen. Martiadale, an exceed-

ingly important litigation was in progress between the

Ogden Land Company and the Tonawanda band of

Seneca Indians, involving the rights of the Indians to

their reservation in the County of Genesee. This

reservation comprised twelve thousand eight hundred
acres of valuable land. From that time forward, untU
the final determination of the controversy, Mr. Bryan
took an active and important part in the proceedings.

In the Avinter of 1857 one of the actions (that of Black-

smith V. Fellows), which had arisen in the controversy,

was argued in the Supreme Court of the United

States. The Court adjudged that the Ogden Company
had no right to enter and settle on the reservation,

and could not maintain an action of ejectment to en-

force their claims under the treaty with the Indians,

but must await the action of the political depa;rtment

of the government, and the actual removal of the In-

dians by the political power. This decision was an-

nounced about the time of the accession of the late

President Buchanan to the presidency. Soon after

the commencement of his administration, with Hon.
Jacob Thompson as Secretary of the Interior, and
Gen. Denver as Commissioner of Indian Affairs, the

Ogden Land Company applied to these officers to re-

move the Indians from their reservation. Some years

before, during the administration of President Taylor,

an attempt had been made to enlist the political de-
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partment of the government in measTires designed to

effect sucli removal ; but those measures were unsuc-

cessful, and the then Secretary of the Interior, Thomas
Ewing, had declined to take any steps in aid of the

land company. In 1857 their attempt was renewed

on the assumed ground that the decision of the Su-

preme Court had made it the duty of the executive

department of the government to interpose and put
the company in possession. They were so far suc-

cessful that Gen. Denver himself went to the reserva-

tion, accompanied by a number of the gentlemen who
belonged to the land company. Their approach was
the first intimation which the Indians and Messrs.

Martindale & Bryan had of the new and hostile pro-

ceedings contemplated by the government. They im-

mediately repaired to the reservation, and there met
the commissioner, Gen. Denver, in a council of the

Indians. The interpreter on the occasion was Caro-

line Parker, an educated Indian girl, and sister of

Gen. Ely Parker, the present Conmiissioner of Indian
Affairs. The presiding Chief and Speech-maker of

the Indians was William Parker, her father. The pro-

ceedings of the Council were intensely interesting. The
Indians were alarmed. It seemed as though their

long struggle to maintain their hold on the lands
where they had been bom—^which their ancestors had
held from time immemorial—^which were now claimed
under the provisions of a treaty never assented to by
a single Tonawanda chief or warrior, as though all

their efforts and hopes had been in vain. The Com-
missioner told them that they must leave ; that the

Supreme Court had decided against them ; and he
called on them to declare whether they would go.

The Chief, Parker, replied with composure, that

they wished to hear from their counsel before giving

him an answer. Therefore, their counsel told them
that the decision of the Supreme Court had not been
correctly understood by the Commissioner, and that
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it was not the duty of the government to remove
them. When this declaration was made, the Commis-
sioner said with emphasis that he must have their

answer distinctly, would they go or not ?

The interpreter, Caroline, who was standing near
the counsel of the Indians, spoke hurriedly and
apart:

" What shall we do ? we cannot go now !

"

The counsel replied

:

"Caroline, you can but die."

Immediately she turned, and in a few words ad-

dressed the Indians in her native language. It was a

scene not to be forgotten. The old Sachem, Parker,

rose, without the slightest perturbation, and with per-

fect dignity and determination (he was a large and
handsome man), and said to the Commissioner

:

"We wUl not go."

Thereupon, after another short address by Caro-

line, the Indians immediately arose and left the coun-
cU-house.

After such a termination of the "talk," of course
prompt and judicious action became necessary. And
here the energy and peculiar abUity of Mr. Bryan
were immediately and signally displayed. He knew
that the popular heart was in sympathy with the In-

dians ; that justice was on their side ; that forcible

expulsion would be a hard and repulsive proceeding
for the new Democratic administration, of which he
had been an earnest and eloquent supporter. At once
the newspaperg began to give expression to the public

feeling. His pen was at work. He procured letters

of introduction to the President and Secretary of the

Interior, from prominent men of his own party ; and
when fuUy prepared, in company with Mr. Martin-

dale, Hon. Frederick PoUett, and the Chief, Ely S.

Parker, he proceeded to Washington.

An interview was immediately had with the Secre-

tary of the Interior. The Secretary began it with strong

impressions that his executive duty required Tn'm to

5
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remove the Indians. The discxissioii was earnest and

prolonged during three hours ; but it resulted in en-

listing the powerful sympathies of the Secretary, and

disposed Tiirn to co-operate with the Indians in securing

by another treaty, the extinction of the claims of the

land company. During the whole litigation, it had
not been possible for the Indians to controvert the

fact, that the land company had acquired the ultimate

title to the reservation, which would become absolute

whenever in the course of events the Indian occupancy
should terminate. The Indians were entitled, when
they should remove, to the possession of a large quan-
tity of land in the Indian territory in the southeastern

part of Kansas. But they repudiated all claims to

this Kansas domain, asserting that they were not vir-

tual parties to the treaty assigning it to them. In these

circumstances, the solution considered by the Secre-

tary, was, the resumption of these Kansas lands by
the government and the purchase for the Indians, of

the title of the land company to the Tonawanda reser-

vation instead. The only danger to be apprehended
was, that the land company would refus^to sell, ex-
cept at exorbitant prices. However, Messrs. Bryan
and Martindale were willing to relieve the Secretary
from aU trouble in that regard, and to assume the dif-

ficulties of the negotiation, which they foresaw would
be insurmountable, if the executive department of the
government, resuming the ground taken by the former
Secretary of the Interior, Mr. Ewing, should decline
to expel the Indians by force.

The Secretary recommended that an interview be
had with the President the following day. By his
procurement, an appointment was made by the Presi-
dent to receive the "Tonawanda delegation" at 12 M.,
and to confer with them thirty minutes. The delega-
tion got ready. Mr. Martindale, with the co-operation
of his assistants, prepared a condensed statement of
their case. Shortly before twelve, as they supposed

;

on the next day
; they repaired to the White House.
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Being nsliered. into tlie executive chamber and intro-

duced to tlie President, lie looked at his watch, and
admonished them that they were five minutes behind
the time appointed. Mr. Follett apologized, and placed

the delay to the fault of the clock at Willard's Hotel.

Mr. Martindale then said that they appreciated the

impoiiance of condensing what they had to present,

that they had accordingly put their case in writing,

and would proceed to read it, making such explana-

tions, as would enable the President immediately to

comprehend it.

"That is right, Mr. Martindale; that is the way
such business should be done," replied the President.

The reading proceeded ; the President became in -

terested, and when it was concluded, he said :

" Grentlemen, tell me what you want ?"

The reply was prompt.

"Either let us alone until we have finished our

struggle in the courts, or, take the Kansas lands, and
give us the government price in money, and we will

buy our place."

The President rejoined

:

"Why not, Mr. Commissioner" (addressing Gen-
eral Denver, who was present), "why shouldn't we
give them the money and cut this Gordian knot ?"

After a little hesitation, the Commissioner answered,
" I don't know why not."

The delegation were very naturally quite jubilant.

The thirty minutes were up. They rose to leave.

"Wo, no," said the President, "you will please

remain," and he went to the door and told the usher
that he was engaged.

The president entered heartily—warmly—consider-

ately into the case. A stranger to it up to that time,

he comprehended it at once, and by his prompt and
judicious action, secured a band of seven hundred
men, women and children, who had no claims on him
except Ms sense of justice and compassion, in the pos-

session of their ancient homes. Events, since then,
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have had their influence on the estimation in which

the character of President Buchanan will be consid-

ered ; but he will be kindly remembered in that band
of Tonawandas—^to them, he was the " Good" as well

as the " Great Father." During the interview, one of

the counsel of the Indians, having professional engage-

ments away from Washington, proposed to leave the

settlement of details to his associates and the Commis-

sioner of Indian affairs.

"No," interposed the President; "never take a

second love until the first one is disposed of."

This was a pertinent and appreciative illustration

for a bachelor like the President. He then added very-

kindly and truthfully

:

"You will never have a more important litigation

than this."

The President then went through with an estimate

of the money necessary, in the case ; indicated that a

treaty should be had to consummate it, and finally

dismissed the delegation with the assurance of success.

Messrs. Bryan and Martindale then went to work
with renewed zeal. It was necessary to get proposi-

tions from themembers of the land company to seU

out their prospective title, so as to show that a treaty

would be operative. This duty occupied their time

and thoughts during the summer. They were so fe,r

successful that in the following autumn, a treaty was
made between the United States and the government
by which the Kansas lands were valued at two hun-
dred and fifty-sis thousand dollars, and that sum was
placed at the disposal of the Indians to secure their

reservation. After protracted delays in the Senate,

the treaty was at length ratified in the session of 1859,

and the negotiations for the purchase of the claims

of the company were actively prosecuted. The Pres- .

ident and Secretary of the Interior had determined
that the price to be paid should not exceed twenty
dollars per acre. Many members of the land com-
pany were reluctant to accept that price, and prob-
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ably never would liave accepted it, but for the atti-

tude taken by the government. Finally, the Indians

concluded to reduce their reservation to seventy-five

thousand acres, and to secure the investment of the

portion of two hundred and fiffcy-six thousand dollars

not used in the purchase of lands, so that annuities

might be derived from it. The whole scheme was ac-

cordingly consummated during the year 1860, and Mr.

Bryan and his associates had the satisfaction of meet-

ing the Tonawandas in council and hearing the exult-

ant and descriptive congratulations of one of the chiefs,

as he pronounced the Indian idea of a title in fee

simple

:

"]^ow we own our lands from the centre of the

earth to the heavens."

The death of Mr. Bryan was a positive loss to the

legal profession of the western portion of the State of

New York. His age, acquirements and temperament
placed him in the front rank of lawyers, whOe his

personal integrity and immovable fidelity to the du-

ties of his professional employment rendered him an
invaluable assistant to his clients. Whatever the in-

terests were which were entrusted to him, they were
always sure to receive all the faithful, earnest attention

they deserved. In fact, the zeal manifested by him in

the discharge of his engagements rarely allowed him
to stop at that point ; for it often induced him to con-

tinue and protract his investigation and reflection be-

yond what was required for the purpose of securing

simply a practical conclusion upon the subject which
for the time might occupy his attention. He feared to

be wrong, and therefore endeavored to fortify his con-

victions after he had become satisfied that they were
right. This perhaps is not an uncommon trait in in-

telligent, active members of the legal profession, but
with him it was of a marked and emphatic nature

—

BO much so as to render him eminently weU adapted
to care for and protect the important rights that
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are necessarily so often committed to the charge of

counsel.

While he possessed aU the acquirements requisite

for the advocate, and all the ability for the clear and

forcible presentation of matters of fact, he did not ap-

pear in that capacity before a jury without evident

indications of diffidence. He did not confidently

measure the full extent of the intellectual powers he

possessed for the discharge of the duties of the advo-

cate. If he had, the knowledge he never failed to

have of his cause, combined with the ease and candor

with which his arguments and views were always pre-

sented, would have been certain to have secured him
very great success in that department of professional

practice. This is a failing often found in men of in-

tellect and talent ; and it is unfortunate for the public

that it is so, for it permits persons of inferior ability

to take the positions and enjoy the advantages for

which they are too often not qualified, because those

who by their acquirements are fitted for them, lack the

boldness and assurance necessary to attain them.

Before the court none of this constitutional timidity

was manifested. There he always appeared to feel at

ease ; and for that reason his cases were well pre-

sented, the points in them clearly stated, and the ar-

guments properly elaborated. He never failed to see

and comprehend all there was of the case he had at

the time in hand, and was consequently prepared to

enforce his own views and promptly answer those

maiutained by his opponent.

He was an accomplished, affable, and dignified

member of the profession, and his early death has left

a vacant space which it will be difficult to supply by
any one having so general an adaptation to the dis-

charge of all the duties of the position.

Mr. Bryan took a prominent and important part

in political affairs. From his very boyhood, he es-

poused the principles and advocated the measures of

the Democratic party. He believed the principles of
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American Democracy were the corner stone of om ciyil

and religious freedom. He was thorongUy conversant

with the writings and teachings of those grand old

chieftains who were equally an honor to their party

and the nation. The works and productions of the

fathers of Democracy, Jefferson, Madison, and Mon-
roe, of the illustrious Thomas Hart Benton, of Mis-

souri, of Silas "Wright and Martin Yan Buren, were

as familiar to him as household words. He threw

his whole energies into the advocacy of his political

principles. He was a most effective campaigner. He
was as true as steel, whether fortune frowned or

smiled upon the party. Whether the Democratic

banner trailed in the dust as in 1840, 1848, 1860,

and 1864, or when the Democracy carried the pres-

idential elections in 1844, in 1852, and 1856, he was
equally zealous, uncompromising, and reliable in

the support of what he regarded as the true prin-

ciples upon which the government of the country

should be administered. His voice was heard trum-

pet-tongued, cheering on the Democratic hosts at mass
meetings in towns and in cities, and the productions

of his pen animated the Democratic columns through

the newspapers of the party in various portions of the

State. He was at the urgent request of his Democratic

friends once a candidate for the Assembly, and just

before his death, in 1867, he respectfully declined the

nomination unanimously tendered him by the Demo-
cratic Senatorial Convention for the twenty-ninth dis-

trict, composed of the Counties of Niagara, Orleans,

and Genesee. He was over and over again a delegate

to State conventions, several times to national conven-

tions, and in those positions he invariably exhibited

ability, tact, and zeal. His manly and effective ora-

tory, matured judgment, ever genial manner and spot-

less character, combined to makd him a power in the

Democratic ranks, and he shared in the councils of

those who like Horatio Seymour, Dean Richmond,

Edwin Crosswell, Heman J. Redfield and Sandford E.
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Church, were its acknowledged leaders. Had he not

loved honor and principle more than personal ag-

grandizement or office—had he been a time-server or

trimmer, he could, by turning recreant to his political

principles, largely have advanced his pecuniary inter-

ests, and obtained iu addition the so-much-coveted

dignities and emoluments of office. But he cared not

that Genesee County, and indeed nearly the entire

western portion of the State, were politically strongly

antagonistic to his party. The guiding star of his

life was piinciple, and neither as a lawyer nor as a

politician, nor as a citizen, did he ever swerve from it.

Such men give character to a party. Such men attract

their feUow men to its standard. Such men make a

party strong in the right. Fortunate would it be for

both parties and the country if we had more like him.

As a writer, Mr. Bryan was able, vigorous, pains-

taking, and as occasions demanded and presented

themselves, elegant and brilliant. The columns of

the principal daily papers in the State as well as the

local papers in Genesee and the adjoining counties

were through a long series of years enriched by con-

tributions from his pen. How versatile were his

gifts. How much. of research and investigation his

articles exhibited. What an affluence of diction was
at his command ! What a wealth of langitage ! How
he threw his whole soul, as it were into the advance-

ment of aU measures and improvements calculated to

promote the general welfare. How invaluable he was
to the public interests of his section of the State.

How often was his charming eloquence heard in the

halls of justice, in the lecture room, before county
agricultural societies, on patriotic occasions and at

public festivities. Now eulogiaing the illustrious de-

parted—then again encouraging the living. What a

bright, what a hopeful spirit was his. How rare

were his conversational powers. How he interested,

charmed, instructed. How brilliant were his sallies

of wit and humor. How he loved the beautiful in art.
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How he attracted one towards Tiim by Ms unaffected

dignity and true manhood. How nobly he strove to

make the world better for his existence. He scorned

those who crook the pregnant hinges of the knee that

thrift may follow fawning. What a host in and of

himself. How self-snfficient.

It is not consistent with the limits of this memorial

that we should publish Mr. Bryan's speeches in foil,

or even give extracts from any great portion of them.

Many of them were models of eloquence, and classic

in their siyle. He was always up to the requirements

of the occasion. Whether before a court, or address-

ing an enthusiastic political meeting, or lectaring in

the presence of select and discriminating audiences on
literary subjects, he was equally happy. We cannot

refrain from recalling to mind a few prominent illus-

trations of his oratorical power. When the whole

country was in mourning by reason of the fiendish as-

sassiaation of the patriotic and revered President,

Abraham Lincoln, public meetings were everywhere

held to give expression to the sense of the people

upon the awfal national calamity. One was held at

Batavia, and Mr. Bryan was invited to deliver the

address. Few who heard bim on that occasion will

forget the effort or the orator. From the plaintive

opening of the address with "My sorrowing fellow-

citizens," to the impressively eloquent close, he was
listened to with the most profound interest and un-

wearied attention. Mr. Bryan, in a masterly manner,
portrayed the enormity of the crime of the assassin.

The foul murder of our beloved Chief Magistrate was
a blow aimed at the sovereignty of the people, who
had chosen bim at the ballot-box. It was the darkest

day in our history as a nation, when its constitutional

head was brutally murdered by the pistol-shot of

Booth. The speaker alike charmed and soothed aU
present by the exceeding appropriateness of his lan-

guage and the kindness and sincerity of the feeling he

exhibited. In discussing the character and public
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acts of the martyred President, lie displayed so much
magnanimity, delicacy and independence of criticism,

that he won the admiration and approval of men of

all political parties.

Upon the important occasion of laying the comer-

stone of the New York State Institution for the Blind

at Batavia, on the 6th day of September, 1866, Mr.

Bryan was selected as one of the orators. He had

been especially active and instrumental in effecting

the location of the institution at Batavia ; and sub^-

quently he materially promoted the progress of the

noble charity. The address is such a fine specimen

of condensed eloquence, that we give it entire :

"Fellow-citizens :—You are this day to witness an

interesting ceremony. Our great State has decreed

that an edifice of her own shall rise upon this fair

eminence, consecrated to the instruction and care of

the blind. Its name, 'The New Yoke State 1n-

stitutio:n^ foe the Blihd,' declares that it is to be

the child of the State, and the faith and honor of the

State are pledged to its completion and support.

Genesee may be proud that its beautiful county seat

was designated as its site, and that her sons presented

to the State these ample grounds. One sad recollec-

tion only obtrudes. The eminent citizen, who was
foremost and largest in his offering to this and so

many other beneficent objects, was not spared to re-

joice with us to-day.

" We come to add another to the roll of the great

charitable institutions of the world. We come in that

spirit which is 'thrice blessed,' to lay the foundation

of a structure to relieve and soothe the smitten and
afflicted—not in the interest of war, or cruelty, or vio-

lence, but swayed by the high and advancing civiliza-

tion of the nineteenth century—^for mercy ' hath now
her victories not less renowned than war.' New York
commanded this structure to come forth. May its

waRs ascend in strength and grace ; may it rank with

the first and best in any land, and may its career be
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long and glorions ! Thns hopeful and trusting, let ns
listen to the voice of prayer and the -n-ord of Grod."

The Honorable George W. Clinton, of Buffalo,

in a letter addressed to a member of Mr. Biyan's
family, thus beautifully alludes to the literary power
and tastes of the subject of this memoir

:

"Mr. B^p'an's addresses were permeated by that

goodness which exalts mediocrity, and without which
genius is balefol. He was emphatically an honest

man, and worshiped truth and the Author of all

Truth in the humble, loving spirit of Christianity. In

his literary and historical productions he exhibited

nice discrimination of character, a power of meting
exact justice and more laborious research than could

reasonably have been expected from one having so
many demands upon his time. Tfis style was a model
of clearness, with aU due polish, and was ornate,

without excess.

"From what I have seen of his written efforts,

they prove that with an undivided devotion to litera-

ture he would have become eminent."

Can anything be more chaste and graphic than the
following peroration of an address delivered by Mr.
B. several years ago, before a county agricultural fair

in " old Genesee ?

"

"The pale denizens of city and vUlage, tiring of
life on the pavements, are clamorous for more room,
and bits of pasture, and fresher air, and hence pur-
chase and improve farms or lots formerly considered
outside of and beyond any financial market, and aU
proper village Umits. The extreme outer lots are now
prized as most eligible and valuable. If such is the
tendency tww, how accelerated will be the movement
towards the farm—country-ward—^when each highway
is dotted with the most beautiful of our native shade
trees—when the last ugly patch of bushes and weeds
has vanished from the fields—^and even clumps of
forest or woodland are trimmed and cleaned and xm-
derbrushed—^like so many picnic groves—^when far-
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mers' gardens and flower plots shall broaden and
beantify—^and over the farmer's porch the ivy, or

woodbine, or honeysuckle shall creep and twine, and
fountains shall spout iq the farmer' s door yard.

"I am not mad, ilr. President, in venturing the

prediction that in the perfection of agricultural tillage

—^in able and artistic management and notation of

crops, in the wealth of orchards and nurseries, and in

the number and quality of live stock, 'Old Genesee'
—^less than a quarter of a century onward, will not be
eclipsed by the landscape gardeners of Belgium, or

even by the rich and indomitable farmers and cattle

breeders of England herself.

" Those win be halcyon days for the true farmers

of Grenesee—her soil a garden—its tillers noble by
nature' s own heraldry—^her daughters ladies even in

their own might and right—^and all her sons, industrial

or professional, from office and shop and forge—^pros-

pered and blessed in the bounty and richness of her

agricultural products and the success of a farmer's

life.

"
' In ancient times the sacred plow employed

The kings and awful fathers of mankind.

And some, with whom compared your insect tribes

Are but the beings of a summer day.

Have held the scale of empire, ruled the storm

Of mighty war, then, with unwearied hand.

Disdaining little delicacies, seized

ITie plow, and greatly independent lived.'

"

Perhaps the most classical as weU as the most suc-

cessful of Mr. Bryan's many written literary perform-
ances, was the lecture which he pronounced upon
Edmund Burke. From the exordium to the close, it

fairly sparkled with gems. We quote a few sentences

:

" The reign of George HE. presents some of the most
striking features in English history. Stretching

through a period of fifty-nine years, it gave to the

world a series of public men the most brilliant and
extraordinary ; and it closed, leaving the British em-
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pire in tlie full march, of grandeur and prosperity.

In the midst of the conquests and convulsions which
desolated Europe, no invader had polluted her soil,

no danger had shaken her institutions. The armies

of France, led by the greatest captain of the age, had
been vanquished—her colonies captured—^her fleets

driven from the ocean. The eyes of the intelligent

and stubborn old king, darkened alike by the infirm-

ities of age and the mists of disease, vpere closed by
the fourth Guelph, in 1820, and his remains borne to

the royal vaults at Windsor."
" Industrious to a proverb—^frugal to a farthing

—

irreproacbable in private life—^versed in the detail of

politics beyond any ruler of his day ; devoted to the

wants of his people—^but unfliuching in his adherence

to prerogative, he outlived all the greater lights which
had revolved about his throne. Prominent among the

illustrious men of that period stood Edmund Burke."
. . . . "I have in my mind the grand form of

an American statesman now deceased, whose political

opinions I did not fally share, but whose great powers
none could more ardently admire, who stands towards

this generation like Burke and BoUngbroke towards

the last—^as a man of full mind whose words were

tTiougJits—and who, with prodigious resources of idea

and language, combined like them the marvel and the

miracle of speaking and writing weU—whose grave

and pungent sentences are destined to the reverence

of future ages. There are many points of resemblance

between the statesman of Marshfield and the states-

man of Beaconsfield It was the friend of

their latter days—^tbe orator, the dramatist, and the

minstrel Sheridan—who said of Mr. Burke, ' To whom
I look up with homage, whose genius is commensurate
to his philanthropy, whose memory will stretch itself

beyond the bounds of any little temporary shuf^g
through the whole range of human knowledge and of

honorable aspirations after human good, as large as

the system which forms life, as lasting as those objects
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wMcli adorn it. A gentleman, whose abilities, hap-

pily for the glory of the age in which we live, are not

intrusted to the perishable eloquence of the day, but

win live to be the admiration of that hour when all of

us shaU be mute, and most of us forgotten.'
"

His appreciation of the writings and style of

the illustrious literary men of our day and genera-

tion, may be inferred from the following extracts from

the lecture which Mr. Bryan delivered before the

Batavia Lyceum, on the fourth of January, 1860.

"In the loss of statesmen and orators following

each other in the dread path, in rapid succession, the

country has mourned its Calhoun and Clay and Web-
ster—a matchless trio—who had become as it were so

many powers in the State, self-exdstent, self-sustaining,

and independent of the caprices of political fancy.

They expired when their intellects were still in full

^agor and their forces still waxing stronger—^they all

met death with the robes of office about them, and with

official duties stiU undischarged. On the fifth day of

September, 1851, at his residence in Cooperstown, near

the banks of that beautiful lake and amidst scenery

which his pen has so vividly illustrated, yet in the

prime of advanced manhood, with faculties unim-
patred, and with the strongest assurances of comfort

from faith in that religion which he had believed and
practiced from infancy— died the great American
novelist, James Fennimore Cooper. One of the most
brilliant and original of our literary lights was ex-

tinguished by the inevitable messenger, and he who
had so often depicted with thrilling accuracy the last

hours of the soldier and civilian— the flight of the

spirit into the unknown world, from camp or wilder-

ness, or war-path amid the tiger strife of battie, was
himself infroduced into its awful precincts

"He founded two new schools of literature, and
made them exclusively his own . Hewas among the first

who enabled us, in reply to the question, who reads

an American book, to answer— ' the world.' He has
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illustrated with. matcUess energy and beauty, all that

is sublime and interesting in the scenery of his

country. He has exalted the position of that country

among reading and thinking classes of every country.

On the Rhine, the Volga, the Granges, at Ispahan,

wherever a book stall can be reached, he is the com-

panion of prince and of peasant, and the fire of his

blazing imagery loses but little force in translation.

While others imitated in tame mediocrity the leading

writers of the old world, he invented a style and sub-

jects of his own. While others copied, he produced
originals. While others were content with an ap-

proach to the European standard, like a true Amer-
ican, he sought to make a higher standard for himself.

Where even the name ,of Washington is scarcely

known, the fame of the great American novelist has

extended, and in climes where the speeches of our

statesmen are never read, the beauties of Cooper are

as household words
"Sir :—His works will bloom in perennial beauty

when the colors of the painter shall have faded and
the arch of' the sculptor be broken. The efforts of

true genius are immortal and cannot but by annihi-

lating die."

How much thought, how much grandeur of ex-

pression, are contained in the above sentences ! What
a pure, what an ennobling imagination was his ! In

a lecture upon Oliver CromweU, Mr. Bryan dis-

played extraordinary descriptive power, as is exhib-

ited by the following extract

:

"Wherever the English language is spoken or the

English common law adopted, the name of Chief Jus-

tice Hale is a synonym for whatever is sagacious in

legal judgment or unpurchasable in judicial integrity.

MUton was the Latin or Foreign Secretary of Crom-
weU, and the fast friend of his administration. That
administration he defended ia a series of papers of

transcendant ability and elegance. He conducted

several of its negotiations, and wrote some of its most
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finislied correspondence. Not even in Ms Paradise

Lost does he stand upon a pedestal of higher or more
unapproachable excellence than in those voluminous

essays in defense of civil and religious liberty and the

freedom of the press. His stately pen, that never,

never for a moment laid aside its costly lore or its aus-

tere majesty, was frequently employed by the Parlia-

ment to answer and to silence the attacks of its unre-

lenting and accomplished opponents. The best and
finest parts of each contending faction seemed to be
embodied in his life and opinions. Now, and cen-

turies hence, his name will never be mentioned by the

scholar or the student without emotions of the most
wonderful admiration and the most profound rever-

ence. Before his brilliant fancy were unveiled spirits

too bright for earth. Angels clad in celestial armor
and the sapphire fount ; the crystal waUs ; brooks
that rolled on orient pearl ; Hesperian fruit ; flowers

worthy of Paradise ; stones of costHest emblem. To
his ear intent were wafted the chorus of the cherubim
and the sounds of their golden harps."

Mr. Bryan was married on the 24th of February,

1848, to Miss Ruth Beardsley, daughter of Dr. Theo-
dore Beardsley, of York, Livingston County. This

union was of unalloyed happiness, and their home at

Batavia has ever been the seat of refinement and hos-

pitality. Mrs. Bryan, who survives her beloved part-

ner in life, is a lady whose accomplishments and at-

tainments, as illustrated for upwards of twenty years,

have won for the educational institution of which she

is principal, a reputation second to none in the State.

One child only, a daughter of seventeen, survives

her father. One brother, Mr. George J. Bryan, now
and for many years editorially connected with the

daily press of Buffalo, and Mr. Bryan's father, are

all that the ravages of time have spared of a family

of eight persons.

But this honorable and useful career was soon to

close. On the 25th day of October, 1867, at Burling-
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ton, Iowa, near a tlionsand miles a,vraj from Ms home
—fe^r away from his devoted and sorrow-stricken wife

and beloved daughter—^far awaj from the scene of his

labors and triumphs in life's battle—^far awaj, too,

from the hills and vaUeys of old Genesee—despite the

untiring and heroic efforts to avert his inevitable fate,

which were put forth by those who cared for him,

and watched his last moments, William Gr. Bryan's

spirit ascended to the God who gave it.

It appears that Mr. Bryan, then on a visit to Mr.

and Mrs. Carper, at Burlington, Iowa, was taking a
ride in a buggy with Mrs. Carper, and when in the

vicinity of Olmstead's Mills, near that city, they halted

for a passing train of cars. On starting up the horse,

Mr. Bryan accidently dropped one of the lines, and
was in the act of reaching over the dash to recover it,

when the animal made a sudden start, throwing Mr.

Bryan with great violence across the buggy, striking

the back of his neck on the wheel ; he stiH clutching

the line, the horse was drawn round, upsetting the

vehicle and throwing them both out. Those who wit-

nessed the "accident state that the fiist fall was the

fatal one, as he was evidently insensible after that.

The physicians are of the opinion that the spinal cord

was so injured as to paralyze the brain, causing im-

mediate insensibility, from which he never recovered.

The feeling of regret inspired by his untimely de-

cease was universaL It was not confined to formal

notices from courts, nor to eulogies from his profes-

siona,! brethren, who felt that one eminent in their

ranks had fallen. The merchant in his counting

house, the mechanic in his shop, the laborer leaning

over his hod, and the sturdy yeomanry in their quiet

homes, heard the announcement with heartfelt sorrow.

A committee, exceptionally large in numbers, com-
posed of the representative men of Genesee County,
proceeded to Buffalo, where they met the remains of

their late beloved friend and escorted them to that

home at Batavia, which but a few days before he had
6
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left in the full vigor of Ms noble faculties. Too full

for utterance were the hearts of those Mends of his

boyhood and of his maturer years, as they marched
silently and respectfully behind the now inanimate

form of one, who when living, was so near and dear

to them.

The honors paid to the memory of Mr. Bryan were

of the most impressive character. The members of

the bar of Genesee County, the citizens of Batavia,

without distinction of party, and vestry of St. James'

(Episcopal) Church of Batavia, in which Mr. Bryan
was an honored associate met in due time, and gave

expression ia touching and appropriate language to

their profound sense of the great and almost irrepara-

ble loss, not only to Grenesee County, but the State had
sustained. Many daily and weekly papers in west-

em New York contained glowing and heartfelt eulo-

gies of deceased. The Batavia Spirit of the Times
came out with all the inside columns draped in

mourning, a tribute, so far as our knowledge extends,

never before paid to a private citizen.

The faneral of Mr. Bryan took place on Thursday,
October 31, 1867. The services were held at St.

James' (Episcopal) Church, and a very large con-

course of the inhabitants of Batavia and vicinity, as

well as from the neighboring cities and villages, assem-

bled to pay the last tribute of respect to the honored
dead. The merchants closed their stores, and business

generally was suspended in town. The services were
conducted by the Rev. M. Fowler, the Pastor of the

Church, and were listened to with the most profound
attention. The remains were then conveyed to the

cemetery ; being followed to their final resting place

by a long line of mourning friends. Never was more
heartfelt sorrow more unaffectedly and impressively

demonstrated.

Such accumulated testimonials of respect encour-

age us. They assure us that the popiiar heart is

sound to the core. They convince us that true worth
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and character and real ability are appreciated, even in

days when there is so much counterfeit, so much pre-

tension, so much of the unreal. We cannot but deeply

deplore the loss of one who led so blameless a life,

and accomplished so much in comparatively a short

time. What a brilliant future was in store for him

!

Verily, there is a "Divinity that shapes our ends,

rough hew them as we wiU." In his almost tragically

sudden demise, we are again impressed with the truth

and sublimity of that ever memorable utterance of

one of Britain's noblest orators (and one which Mr.

Bryan, dearly loved to quote), "Wliat shadows we
are, and what shadows we pursue !

"
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With the Constitution of 1846, a new judiciary-

system was adopted, wMcli provided for the election

of justices of the Supreme Court and judges of the

Court of Appeals by the people. So far as the

courts and the judiciary were concerned, old things

passed away, and all things became new. Like all

innovations in government, these changes were looked
upon with distrust by some, and with alarm by others.

But as the American people submit to the laws with a
sort of instinct, all prepared to test the provisions of

the new Constitution, without a murmur. Early in

June, 1847, an election was held for choice of judicial

officers for the eight judicial districts, into which the

State had been divided.

Among the judges chosen at that election was
James Mullett, then a resident of Buffalo, New York,
for many years a distinguished member of the Chau-
tauque bar, residing at Fredonia. There, a poor and
unfriended boy, he became the artificer of his own
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fortunes, and by industry, economy, studious liabits

and self-cultivatioii, arose to eminence and distinc-

tion in a profession crowded with ambitious aspirants

for preferment.

Like very many who have- occupied a distia-

guished position at the bar of the State, Mr. Mullett

was a native of Vermont. He was bom at WMtting-
ham, in that State, October 17th, 1784. He was the

eldest of thirteen children. His father was, by occu-

pation, a tailor—a man possessing a blight, active

mind and considerable information, but entirely want-

ing in the means to liberally educate his children

;

and James, who inherited all of his father's intelli-

gence, with the addition of much enterprise and great

love of tuowledge, was compelled to struggle with

adversity for the information which he obtained.

Ahnost with the begitming of the present century, the

father of young Mullett removed from Vermont to

Darien, iu the County of Genesee, New York.

As soon as James was old enough to labor, he was
apprenticed to a joiner and millwright. His natural

ingenuity soon began to exhibit itself in his new call-

ing. The progress which he made is described by one

of his biographers, in the following anecdote

:

"His l)oss, who was about constructing a saw-mill

by the slow process known as the scribe rule, com-
menced fitting each tenon to its appropriate mortise,

and by cutting and trying after the style of those

days, proposed iu time to complete the mill. James
saw the disadvantages and necessary delays of this

style of mechanics, and proposed himself to lay out

and put up the frame by a rule which he supposed
more expeditious and quite as correct. He did it;

and as the day for raising was appointed, the neigh-

bors came in to assist, and witness his success, or,

what was more probable, his failure. But, instead of

a feUure, it was a perfect triumph. Not a mortise or

joint was wrong—^not a brace, or sUl, or girt, or rafter

was missing, but, fitting in every part, it stood as the
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witness of his mecliamcal genius ; and so great was
the gratification of the people present, that they took
hiTin up and carried him about in triumph upon their

shoulders."

It was this early-developed mechanical genius,

which, in after life, rendered him so successful in try-

ing those cases where mechanical principles were in-

volved. As a proof of this, it is related that on one

occasion Mr. MuUett was retained in an action brought

against a millwright in Cattaraugus County, to recover

heavy damages for not erecting a mill in a skillful and
workmaidike manner. The defendant prepared a

strong and ingenious defense, in which he attempt-

ed to show that the plaintiff did not understand

the operation of two large wheels which he had
made. This defense was based entirely on prin-

ciples of mechanics. It was devised and planned by
one of the most skillfol wheelwrights in the country

;

and, as the errors of the theory, if any, could be de-

tected only by a competent workman, the defendant

was sure of success ; for, although he was well aware
of Mr. Mullett's great ability as a lawyer, he did not

dream that he was sldlled in the art and mystery of

building wheels. But when Mullett came to the cross-

examination of the witnesses, all in the court-room

were astonished at his knowledge and skill as a me-
chanic. The master-builder, who had planned the

defense, on his cross-examination, was caught in the

meshes of that "thumbscrew of the law," and com-
pletely failed in attempting to sustain his idea of the

case. There was not a principle in quantity, measure,

motion, balance, and relative position, that Mullett did

not understand, so that the practiced mechanics, who
came to testify against the plaintiff, found in the law-

yer opposed to them a mechanic vastly superior to

themselves. It is proper to add, that the plaintiff re-

covered a verdict for his claim against the defendant.

Mr. Mullett continued with his employer two years,

working diligently, and acquiring a knowledge of the
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business quite beyond Ms years. While tins engaged,

lie made the acquaintance of a Mr. Lovejoy, of the

firm of Lovejoy & Hale, a respectable mercantile firm

at Fredonia, New York. Mr. Lovejoy soon ascer-

tained the many excellent qualifications of young
Mullett. To his surprise, he learned that he was an

excellent accountant ; and, being in want of a clerk,

invited the young man to enter his store in that ca-

pacity. The invitation was accepted, and in Au-
gust, 1810, he became a clerk for Lovejoy & Hale, and
a resident of Fredonia. While thus engaged, his em-

ployers brought an action against a man for necessa-

ries famished his son, an infant under the age of

twenty-one years, to wit, of the age of nineteen years

;

to use the language of legal forms. The claim was re-

sisted, on the ground that they were delivered to an
infant. On the day of trial, the plaintiffs' attorney

disappointed them; and when the cause was called,

the defendant appeared with a practiced and skillful

lawyer ; but the plaintiffs had no counsel. What was
to be done ? At the moment when they were on the

point of withdrawing their suit, young Mullett entered

the office, and, to their surprise, proposed to try the

case for them. Mr. Hale took him into an unoccu-
pied room ; when they were alone, he said

:

" Why, James, do you know anything at aU about
law?"

"Yes, something," was the reply.

"When did you have an opportunity to learn

law?"

"When other people were amusing themselves,

or were in bed and asleep, I read several law books,"
said Mullett.

"Can you try this suit against that lawyer? he's

very abusive sometimes to the opposite lawyer," said

Hale.

"I'll take care of that. Come, it's time to proceed.
Shall I attempt to try the suit for you or not ?" said

James.
" Go ahead and do your best," was the reply.
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Accordingly, they returned to tlie court room. A
jury had been impanneled, and all tMngs were ready

to proceed.

"Who tries this cause for the plaintiffs ?" asked

the defendant' s lawyer.
" I do," said Mullett, coming forward and seating

himself at the table.

"What, are you going to try it? Where is your

mallet and chisels ? or are we to be hacked with broad-

axes here by this feUow?" asked the lawyer in a

sneering manner.

"No, sir ; I shall hack you with something which

you know less of than you do broadaxes and chisels,"

was the reply.

"And pray, Mr. Thingum, what is that?" asked

the lawyer.
" Grood, plain, common sense," said James.

The roar of laughter which followed this keen re-

ply, showed how well the cut was enjoyed by the

audience ; while the lawyer bit his lips.

The trial proceeded. Mr. MuUett proved the deliv-

ery of the articles—^that they were delivered to the son

of the defendant—^their value—the condition of the

defendant as to propei-ty, and that the son was under
twenty-one years of age, with the precision and skill

of an old lawyer. The attorney opposed, used every

means in his power to embarrass the young man.
Every captious objection which he could conjecture

was used, but in vain ; the head that could plan with

so much skin and success, a new method of erecting

the frame of a building, had resources sufficient to

manage this cause. When the evidence was closed,

the defendant's counsel insisted upon "summing up"
the case, believing of course, that he would have an
immense advantage over his "green antagonist" in

that part of the contest.

"Don't have it summed up if you can help it,"

said Hale ;
" he'U beat you at that."

"Let us submit the case without summing up,"
said Mullett.
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"No, sir; I shall sum it up, and you can do as

you like," said the lawyer.

"Very well," said Mullett; "so I suppose you
must commence."

When the counsel had concluded what he be-

lieved to be an overwhelming speech, the yoxmg
clerk proceeded to address the jury, and, though
his argument was not entirely according to forensic

rules, it was strong, able, and characterized by com-
mon sense, and fortified sufficiently by law to render

it conclusive. All iu the room listened with astonish-

ment at his ready flow of language, and if his Mends
were delighted with the consummate skill in which he
framed the saw-mill, their delight was increased, when
they listened to his first forensic effort, while the law-

yer opposed, found that he had come in contact with

no common mind. The jury returned a verdict for

the plaintiffs.

This incident determined the future career of James
MuUett, and paved the way for his entrance into that

profession which he so sighally adorned. He was
now strongly urged by his friends to adopt the legal

profession ; and he acceded to their wishes. But pre-

vented by "chill penury" from availing himself of

those means of obtaining a legal education, which
more fortunate young men possessed, he continued

his clerkship with Lovejoy & Hale, devotiug every

leisure moment to his legal studies. When the busi-

ness of the day was over, and upon occasions when
others were "seizing fancied pleasures as they flew,"

he wrestled with, and mastered those elemental prin-

ciples, which laid the foundation of his excellent legal

education. After continuing his studies in this man-
ner several months, he entered the office of the late

Jacob Houghton, of Fredonia, as a student at law.

Mr. Houghton was one of the most respectable and
able members of the Chautauque bar, a judge of un-

blemished purity, and a citizen whose excellent qual-

ities rendered hiTn a valuable member of society.
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EKjah. Eisely, Esq., was also a student in the office

of Judge Houghton, with. Mr. Mullett.

Like many other young men of limited means, Mr.

MuUett was compelled to support himself, during his

studentship, by teaching.

The benefits which are derived from a few years'

experience as a teacher, are of great value to a young
man preparing for any profession, especially that of

the law. It gives the mind a peculiar discipline

—

the great art of self-government, and the government

of. others, is thus learned. But it requires a peculiar

energy of thought and expression. The teacher should

look with reverence upon every human soul committed

to his care ; and as Canova or Fiesole saw in the un-

hewn marble, the majesty, grace, beauty, and emotion

which commands the admiration of ages, so the

teacher should see in the undeveloped mind of his

pupils, the great, the gifted, the good of coming years,

and thus labor to quicken the young mind to a con-

sciousness of its inward lofty nature, its capacity for

progress, its affinity for all that is beautiful and ele-

vated. With these views, who can be surprised, that

so many statesmen, jurists, divines, and gifted men in

all the avocations of life have once been teachers ?

Mr. Mullett felt the responsibilities and appreciated

the benefits of his position as a teacher, and amid the

active scenes of his life, reaped the reward of duties

well done in that profession.

Thus, dividing his time between the school-room
and his legal studies, occasionally conducting suits

before the justices of the peace in the vicinity, he was
at length qualified for his admission to the Chautauque
Common Pleas, and he was admitted to that court on
the 2nd day of November, 1814. From that time he
abandoned the school-room and devoted his attention

to his profession. His practice was confined to the
business of that court for two years, when, in June,
1816, he was admitted to the Supreme Court ; and in

due time he was admitted a solicitor in chancery and
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a coTtnselor of tlie Snpreme Court and in cliancery.

After his admission to the bar, his struggle with

poverty ended. He entered laboriously into the prac-

tice of his profession, and it brought the suie reward

of industry and ability. At first, the older members
of the profession occupied the circle to which his am-
bition aimed, but he rapidly approached that position,

where he was accorded the honors so long reaped by
others.

At the period when he was called to the bar, po-

litical excitement in the State ran high. The war with
England had closed. Amid the rejoicings which fol-

lowed the victory of New Orleans, Daniel D. Tomp-
kins, by the pleasing and attractive features of

his character, his elegant address, his energy in

aiding the government in the prosecution of the

war, rendered himself the favorite of the people, and
in 1816, he was elected, for the fourth time. Governor

of the State. Then came the singular political era,

which followed the accession of De Witt Clinton to the

gubernatorial chair of the State—^the fierce partizan

contest of the CUntonians and Bucktails. In this

contest James Mullett engaged with all the energy of

his active mind. His great Mendship for Mr. Tomp-
kins caused him to conceive a disKke to Governor
Clinton, and he became an active, prominent member
of the Bucktail party iu the County of Chautauque.
With his pen, with, his eloquence in the popular as-

sembly and everywhere, he encouraged, enlivened and
led on the BucktaU partizans, and that party soon
became dominant in his county.

For several years Mr. Mullett was a law partner

of the late John Crane, of Fredonia. This relation

continued until the autumn of 1822, when the former

was nominated by the Bucktail party of Chautauque
County for member of Assembly. After a closely

contested election, Mr. Mullett succeeded. That year

the contest for governor, between Joseph C. Yates and
Solomon Southwick occurred, in which Judge Yates
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was elected. Mr. Mullett entered the Legislature

January, 1823. He at once became one of the leaders

of Ms party in the Assembly. Peter R. Livingston,

of Duchess County, was elected speaker. He was one

of the most bitter opponents of the Citntonians ta the

State, and the strong vote by which he was elected ex-

hibited his great power.

Mr. Clinton's course in the Constitutional Con-

vention of 1821 rendered him, for the* time being,

unpopular. Indeed, as it then appeared, his enemies

had completely triumphed, and his political career

ended. But whatever his opponents expected from
the result of this election, they were destined to dis-

appointment. Like the first Napoleon' s return from
Elbe, after disasters which appeared overwhelming,

so Mr. Clinton emerged from this defeat to a brighter

position than he had ever occupied before the people

of the State of New York.
The ability of Mr. Mullett as a legislator is fully

evinced by his position upon several important com-
mittees, by the speeches which he delivered, and the

important documents which still survive him.

He was a harsh, bitter, and uncompromising op-

ponent, often pushing his political prejudices to

extremities ; but as that course was in strict accord-

ance with party discipline, he could hardly fail to

pursue "the regulation."

In doing so, he did not escape the denunciation of

his political opponents, who often charged him with
all the political evils and enormities of which man is

capable.

As has been well said by another, " To be a mem-
ber of the Assembly, and a leading member, at a time
when men were elected in reference to their qualifica-

tions and capacity, was a distinction very much to be
desired."

During the session of this Legislature, an attempt
was made to procure the passage of a law authorizing

the election of presidential electors by the people, in-
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stead of their appointment by the Legislature. It was
a measure very popular with the people, and they

were clamorous for the passage of such a law. In

the House a committee of nine was appointed, with

Mr. Flagg as chairman, to report a bill favorable to

the wishes of the people on the electoral question.

Mr. MuUett was a member of that committee. After

much discussion, a biU. was reported, "giving the

power of choosing electors to the people, but requiring

that the persons elected should have a majority of all

the votes." An attempt was made to alter this bill,

so that a plurality of votes should elect. This failed,

and the bUl passed the House as reported by the

committee.

This was the year when the great presidential con-

test between Adams, Clay, Crawford, and Jackson oc-

curred. As neither party could elect, it was charged

that the committee desired to do only enough to satisfy

the demands of the people, and silence their clamor

without effecting the object desired. It was claimed

by the opponents of Mr. MuUett, that he sympathized
in this feeling, and he shared the censure of the peo-

ple with all those who supported the bill as it passed.

His friends have found sufficient apology for this act,

by urging the fact that the measure was a political

manoeuvre, sprung for effect at a time when the change
was not demanded, only to advance the interest of one

of the presidential candidates, to the prejudice of the

others. At any rate, he voted in. accordance with the

dictates of his own conscience, regardless of other

considerations; in that, he discharged the highest

duties of a legislator.

SUas Wright was then in the Senate, where the

electoral question was discussed amid aU the heat of

partizan strife. His vote in the Senate was very simi-

lar to that of Mr. MuUett, in the House.
The latter, after serving two terms in the Legis-

lature, retired to private life, and never again held

a pubUc office, untU, at the judicial election in 1847,
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he was elected a justice of tlie Supreme Court for the

eighth judicial district of the State.

He was not constituted for a politician ; he did not

possess that flexibility of mind which enables a man
to pander with success to bar-room politicians, vUlage

wire-pullers, managers of caucuses, and conventions,

who are the engineers of our political machinery—^the

running-gears of parties. Plain, direct, honest, and
sincere, he could move with power and impressive

force in the debate— in the committee—and in the

arena of eloquent argumentation. But in the field

where political legerdemain is the order of the day,

he was out of his sphere—^and weak. Returning from

his legislative life, to the bar, he rose to an eminence

in his profession which soon placed him in its front

rank.

While Mr. Mullett was regarded as learned in ele-

mental law, familiar with the statutes, and with pre-

cedent, he particularly excelled as an advocate. Per-

haps few men who have been at the bar in this State,

were more accomplished as jury lawyers than he.

He possessed a peculiar force which rendered him an
attactive speaker. The manner in which he entered

into his client's case impressed both court and jury
with the belief in his sincerity ; while he had a vigor-

ous, discursive imagination, and a mastery of language
which few possessed. It was his fortune to be engaged
in many of the great trials which occurred in western
New York, during the period of his practice. His
defense of Joseph Damon, tried for the murder of his

wife, at MayviHe, in September, 1834, was remarkable
for the ingenuity and ability with which he turned the
circumstances relied on by the prosecution for a con-

viction, into facts, establishing, as he contended, the
prisoner's innocence. His address to the jury, in that

case, attested that high order of intellect, that un-
wearied research, that unsurpassed eloquence, which
placed it on an equality with the ablest forensic effort
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ever made in tlie State. He interposed tlie unpopular
defense of insanity for the prisoner. As lias been well

said by an able commentator on medical jtirispm-

dence: "One reason of the reluctance with, which
courts of law entertain the plea of insanity in a crimi-

nal prosecution, is xmdoubtedly some apprehension

lest it should prove to be feigned. And yet it is a

disease which is not easily feigned. For aU the dif-

ferent forms of insanity have their own peculiar char-

acteristics, which are known and easily recognized by
the experienced observer."

Stni it is sometimes counterfeited when the physi-

cian is not well skilled in the symptoms of "a mind
diseased."

Dr. Chayne gives an account of a person who could

not only counterfeitinsanity, butdeath itself, betterthan

Falstaff. So successful was this person in his decep-

tion, that one day, he actually convinced, not only the

doctor himself, but several other physicians that he
was actually dead ; animation was so completely sus-

pended, that, after feeling his pulse and holding a
mirror to his mouth, they were on the point of leaving

him to the undertaker, when one of the number dis-

covered returning life.

The most singular case was that of WiUiam New-
man, who, in 1814, was confined in jail at New Bruns-

wick, for murder. He admirably counterfeited a quick
consumption, through all its stages of raising blood,

and progressive debility, deceiving all the doctors in

the neighborhood. He was thrown into jail on the

second of August, but it was not until the twenty-

second of September, that his dissolution was threat-

ened. The jaUor entered his cell—^found him dying

—

already cold to his knees. The dying man begged for

a hot brick to warm them, and while his keeper went
out to get one for him, he leaped out of bed, escaped

firom^ prison and eluded the vigilance of his pursuers.

These, however, are extreme cases. The experienced

observer is seldom deceived.
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The plea of insanity is, therefore, a humane de-

fense, having a just regard for all the imperfections

of our nature. The slight tenure by which we hold

our reason, the ease with which our intellect is unbal-

anced, the fact that all our nicely-arranged faculties

may be in perfect harmony and order save one—^ad-

monish us to look carefully at the defense—to listen

to it with patience and judgment.

In the defense of Damon, Mr. MuUett showed

deep research into the phenomena of the mind—all its

remote and divergent aspects—all those mental dis-

eases which glide into various degrees of cerebral

disorganization or total insanity.

The mother of Damon appeared in court and testi-

fied to his insanity. Mr. Mullett's reference to this

witness is peculiarly touching and beautiful.

"There is," said he, "onevritness whose vener-

able appearance and sacred character sheds a hal-

lowed influence over everything she says, which de-

mands my implicit belief and reverential faith. I

mean the aged mother of the prisoner."

He then relates her testimony, which discloses her

reasons for believing her son insane.

"JN'ow, gentlemen," he continued, "whatever you
may say in regard to this testimony, I dare not disbe-

lieve it. I revere the sacred source from whence it

comes, and I trust, with the most imphcit faith, in the

nice observation, untiring anxiety and sleepless watch-
fulness of a mother's love. It is prompted by nature's

strongest affections—affections which outlive seMsh
considerations, endure through all changes of circum-
stances, and die only with the last throb of expuing
nature Can the mother be
mistaken in the changes of her son's countenance^
that object which she had watched from the first

dimpling smile ia the cradle, through aU the varied

changes of infancy, youth and manhood, tiU every
well-known lineament became a subject of hope or
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fear, and every change was reflected back in the stin-

sMne glow of joy or the cloudy aspect of sorrow?"

Damon was convicted and executed, but the

effort of Ms counsel to save Mm was a masterly

forensic effort, and shed upon him the highest honor.

Mr. Mullett was most ably assisted on this trial by the

late Judge Houghton, of Chautauque County.

In October, 1833, a criminal trial of great interest

took place at EUicottville, New York. It was the

celebrated case of On-oid-ah, the Indian woman, who
had been indicted for the murder of a child. Mr.

Mullett appeared for the defense. The prosecution

was conducted by Anson Gibbs, then District-Attorney

of Cattaraugus County, assisted by the late George
P. Barker, of Buffalo. There have been but few cases

tried in the rural districts wMch created the excite-

ment and interest that attended this one. Mr. Mul-
lett had been early informed that Barker had been
retained to conduct the case against Mm, and pre-

pared to meet that able and successful advocate, folly

aware that he was a foeman worthy of Ms steel.

George P. Barker, as appears in another part of this

work, was no ordinary advocate. Perhaps there were
very few who possessed so much of that subtle, per-

suasive eloquence before a jury wMch he did. The
collision of two such minds could not fail to elicit the

deepest interest. It seemed, as the trial progressed,

that the strength and power of their intellects in-

creased. Sharp and closely contested as was tMs
trial, the distinguished lawyers were governed by the

most perfect courtesy. Like two weU-sknied swords-

men, who disdained any resort to a thrust or a parry
wMch was not acknowledged by the rules of the com-
bat, so these able contestants resorted to no warfare

except that wMch is permitted by strict legal princi-

ples and rules.

When the evidence was closed, Mr. Mullett ad-

dressed the jury for the prisoner. He occupied their

7
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attention four hours, and, as was said by a spectator,

"it hardly seemed as though he had been talking one

hour when he closed," such was the powerful hold

which he gained over the minds of all present. There

were several circumstances which intensified the in-

terest of the case. The woman was the wife of a

chief. She was intelligent, and comely in her appear-

ance. When she was incarcerated she had a babe two

months of age, which she idolized. As it was a

healthy child, the sheriff' was not disposed to have it

in the jail, but, overcome by the frantic appeals of

the mother, he permitted her to retain the infant ; but

such was her grief and sorrow at her situation, that

within a short time the course of nature was changed
—^her milk dried up, and she was compelled at last to

part with her child.

During the last night she was permitted to have

the little innocent with her, she lay with it pressed to

her heart, occasionally attempting to give it that nur-

ture which no longer flowed from her breast. When
morning came, it was taken from her and given to a

sister who happened to be so situated that she could

furnish the child with its needed sustenance. The
grief of the poor woman on parting with her child

knew no bounds.

The manner in which Mr. Mullett seized upon these

circumstances was indescribably beautiful and thrill-

ing. Such was his almost magnetic influence over the

jury—over all who heard him — that when Barker

followed for the people, in the rich strains of his legal

oratory, he was in the position of Eichard Henry Lee,

when he followed one of the masterly speeches of

Patrick Henry. It was some time before he could gain

the attention of the jury. The spirit which Mullett

had invoked could not be easily exorcised. It had
permeated every avenue of sympathy—of thought.

His powerful, electrical appeal stiU. rang in their ears,

and closed them to every other voice, and "not guilty

!

not guilty I ! not guilty I !

! " hung quivering on their
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lips. Though. Mr. Barker's speech was one of the

most unequivocal productions of a powerful and ac-

complished mind and caused the jurors to listen,

nay, it engaged their attention, it did but hold the

feelings which MuUett's address had aroused, in abey-

ance, only to leap forth again in the jury-room—to

culminate in a verdict of "not guilty."

His powerful but unsuccessful defense in the great

case of Saterlie v. Windsor, in which he was opposed

by the late Governor Young, was another of the many
cases in which his eloquence seemed to bear him even

beyond himself.

There was no effort at oratory in his speeches, no
apparent grasping after effect, no rhetorical flourishes,

all was simple—all was tuned to the voice of nature—
almost insensibly his language gained the heart. It

was like the stone in the ring of Pyrrhus, "which had
the figure of Apollo and the nine muses in the veins

of it, produced by the spontaneous hand of nature,

with no help from art."

Mr. MuUett continued to practice atPredonia, untU
1841, when he removed to the City of Buffalo. His

success in that city was a matter of certainty. He had
often met the distinguished members of its bar in the

forum, and he was warmly welcomed by them to the

Queen City, as one whose intellectual superiority

would be to them an acquisition of no small import-

ance ; such is the generosity of lawyers towards each

other.
_

One of the prominent cases in which he was en-

gaged, soon after his removal to Buffalo, was that of

the Ogden Company against Oliver Lee, to recover

the value of a large quantity of lumber purchased by
the defendant of the Seneca Indians, upon the Catta-

raugus reservation. The plaintiff claimed to recover

by a presumptive right, purchased of Massachusetts.
A large number of actions had been brought, and this

case was to determine all. A verdict was found for

the plaintiff. It was removed to the Supreme Court,
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and in 1844, argued before that tribunal. Mr. MuUett

appeared for the plaintiff, and Mr. FUlniore for the

defendant. It was one of those questions for which

the clear, sagacious, methodical mind of Mr. Fillmore

was peculiarly adapted; and his argument was one

of great power and ability. In the language of another,

"Mr. Mullett addressed the court in an argument of

great length, and concluded with an apology for the

time he had exhausted. Greene C. Bronson was the

Chief Justice of the old Supreme Court. He was a

judge of extensive and profound legal learning, thor-

oughly imbued with the doctrines of metaphysical and
ethical science, and gifted with an extraordinary power
of application, which rendered a life of severe and un-

remitting labor entirely natural to him. A close and
philosophic argument was his delight, during which

he took 'no note of time.'
"

Judge Bronson listened to Mr. Mullett' s apology,

and then remarked

:

"That the court needed the argument that had
been made, and no apology was necessary."

Mr. Mullett was one of those lawyers who bitterly

disliked the Code of Procedure. After his elevation

to the Bench of the Supreme Court, he frequently dis-

played his disgust for it. While presiding at the Wyo-
ming circuit, in 1849, a question as to the interpretation

of a section of the Code arose. It was argued at some
length by the respective counsel ; when they had con-

cluded. Judge Mullett addressed the Crier, as follows

:

'
' Crier, you are a man of ordinary understanding,

and within the meaning of the Code, you are a proper

person to decide this question. Will you decide it,

sir?"

As that functionary declined. Judge Mullett de-

cided the question himself.

In May, 1847, he was nominated for one of the jus-

tices of the Supreme Court for the eighth judicial dis-

trict ; he was of course elected by a large iftajority

.

By varied experience at the bar, as the prosecuting
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attorney for Chautauque County—as a criminal law-

yer, on the defense, and as civil lawyer, he was emi-

nently q[ualLfied for the high judicial position to which
he had been elected.

As a lawyer, "it was strictly true of Mr. MuUett,

that he was entirely incapable of making a powerful

eflfort in support or defense of a case in which he had
no confidence ; and no amount of preparation or con-

sideration could draw him out in his full proportions,

exhibiting his wonderfal powers when there was an
evident absence of merit. His head and heart kept
close companionship, and, although he might mis-

judge, or be betrayed by the relation of clients, he was
always an unwilling, and sometimes a weak counsel,

in a bad cause, and he has been known to throw up
the papers of a client, and indignantly walk out of the

court-room in the midst of a trial, when he had been
made the subject of imposition." A distinguished

member of the Chautauque bar, in a lecture before the

Historical Society of Fredonia, thus describes the ap-

pearance of Mr. MuUett, when he first met him in the

court-room, ia June, 1838. "I took my seat in the

bar ; the members of the Chautauque bar were prin-

cipally strangers to me. There was the bland and
venerable Hazeltine, the accomplished and confident

Marvin, the sharp and accurate Tucker, the amiable

and industrious Brown, the honorable and affable

Lewis, and at the farther end of the bar, and near

the prisoner's box, sat Mr. Mullett. I assigned them
aU their proper positions, and him with the rest.

With a physique, which certainly would not recom-

mend him, made ugly by an eye which an acci

dent had bleared ; I concluded that he was a specile

gratia member, and was there to represent a country

certiorari, or to defend some petty thief. He soon

took his seat as counsel for the plaintiff in the first

cause called. His client was a poor man, and had

lost his buildings by the fire kindled by his rich

neighbor, on his fallow ground; and the suit was
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brought to recover tlie damages lie had sustained

;

it was an aggravated case, and had not proceeded far,

before I concluded I had misjudged the plaintiffs

lawyer, and I inquired who he was. At length the

evidence was closed ; it was one of those cases which

justified the severest stricture upon, and denuncia-

tion of, the conduct of the defendant, who had resisted

the payment of damages, because his opponent was a

poor man. Mr. Mullett saw his opportunity to do a

poor man, and at the same time a rich man justice,

and he did so in terms that were terribly severe,

and in the most scathing language, he denounced and
swept away those distinctions which property creates.

It was such eflforts as this, that distinguished him as

the poor man's lawyer."

In the year 1846, he was appointed Attorney for

the City of Buffalo, and he held that office until he

was elected a justice of the Supreme Coxixt of the

State.

Judge Mullett possessed many generous, amiable,

and high-toned elements of character, which threw his

faults into the shade. His honesty was unimpeach-

able, and his word might, upon any subject, be relied

upon as an absolute conclusion.

With the poets and orators of ancient and modem
times he was equally familiar. With the philosophy

as well as detail of history, vsdth the current literature

of the day, he was familiar, while in all that pertained

to the learning of his profession, he had few equals.

His memory of leading adjudicated cases was remark-

able. At the bar or on the bench, his facility of ref-

erence to these cases rendered him. ready and strong.

As a judge, he was acute, sagacious and reflecting.

Even during the hurry and excitement of the circuit,

his active mind and his extensive knowledge of the

law, enabled him to dispose, with great accuracy, of

a vast amount of business. His faults as a judge

arose from his having so long been the active advo-

cate, that even while hearing a cause as a judge on
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the bencli, lie could not always divest himself of the

spirit which pervaded the contest of the forum. With
the light of long experience, with an almost intuitive

sagacity, he soon discovered the right and the wrong
of a case ; and he had little patience with the eflfori;s

of counsel on the side which he knew to be in the

wrong. Hence he was sometimes charged with pre-

judging a case.

He usually, in his charge to the jury, divested a

case, "of those artificia,l incumbrances and entangle-

ments, the creation of arifnl counsel, and presented

the points in that clear and distinct manner which all

jurors could understand, leaning always strongly to

the equities of the case, What is right ? This was
his polar star ; and with his eye ever upon it, he ren-

dered many judicial decisions which remain to-day

as the law of the land, and the written evidence of his

abiding integrity."

His opinions exhibit great research, are written

with care and perspicuity, always approaching the

point on which the case turned, with a directness and
celerity which rendered it apparent even to a casual

reader.

Early in the year 1858 his health began to give

way before the weight of years and the long labors of

his professional and judicial life. For a while his

strong physical powers struggled with approaching

disease, sometimes sending a ray of hope to his

anxious friends ; but as the autnnm approached, it

became apparent that his long life was rapidly draw-
ing to a close. He sought that comfort which is from
above, that peace of mind which passeth understand-

ing, which robs death of its sting and the grave of its

victory. He lingered until the 10th day of Septem-

ber, 1858, and then passed forever from earth's

troubled scenes.
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The life of Henry K. Smitli demonstrates tlie truth

of tlie old poet' s creed, that the mind of man is his

true kingdom, in which he can adopt the imperious

language of Louis XVI., "the state is myself." As a
lawyer, he was imbued with the spirit of legal science,

instinctively perceiving and observing all its limita-

tions, its harmonies, its modulations, and discords,

just as a cultivated musician can perceive, without an
eflfbrt, what is congruous or incongruous in the har-

mony of sound. He possessed much ability for legal

disquisition and polemics. His legal speeches and
arguments manifest the distinction between a lawyer
possessing a philosophic mind, enlarged by extensive
reading, disciplined by thought and reflection, and the
mere legal martinet—^the case lawyer or empiric, who
uses legal precedent as the mason does a brick or
stone, the carpenter a stick of timber, without under-
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standing the pMosopliy, the logic, or lesson by which
it was established.

As an orator, in the popular assembly, he was
dignified, easy, natural. As a politician, he was keen
and discriminating, a close observer of men. In con-

ducting party measures, he moved with facility and
success, perfectly understanding how to catch "the
tunes of the times." There was nothing of the trim-

mer about him, for he was ever bold, and spoke
" straight out," a Democrat, never furling the banner

of his party for the sake of policy, but always carry-

ing it aloft, or like Bruce at Bannockburn, planting

its standard in the hard rock. He wielded a strong

and polished pen, which was the true emblem of his

mind. Either in speaking or writing, there was a

beautiful concord between his thoughts and his lan-

guage. He read with perfect selection, not with the

voracity of an intellectual dyspeptic. He thought

with accuracy and consistency. He had a fine imagi-

nation, which made him a poet, so far as to enable

him to appreciate what is most excellent in poetry.

His profundity and metaphysical acuteness, his deli-

cacy of taste, caused him to turn away from much
which passes under the name of poetry. Not that he

wrote poetry, for he did not. Yet in his hours of re-

laxation from professional labor, he read the produc-

tions of those great poets which bear the impress and

the seal of genius, learning, and taste ; for one of the

tests of genius is, that it calls forth power in the minds
of others. He believed that the fictions of a great intel-

lect "are often the vehicles of the sublimest verities,"

that its flashes often open new regions of thought, and

throw new light on the mysteries of our being, "that

often when the letter is falsehood, the spirit is the pro-

foundest wisdom." There are those who believe, or

affect to believe, that a lawyer, to be successful, must

be as emotionless as stone, as imperturbable as Diag-

ones. At an early period in the career of Edmund
Burke, it was said of him that his writings and his
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speeches, while they evinced mucli imagination, even

poetic inspiration, they exhibited little of the stern,

cold logic of the law. Time, however, demonstrated

the fact, that with his poetic taste and imagination,

he united the highest legal abilities. The school-

master who taught his pupils that laughter, under

any circumstances, indicated a weak intellect, maiu-

tained a theory equally as plausible as those who
ignore imagination or poetic taste in the legal pro-

fession.

Henry Kendall Smith was born on the island of

Santa Cruz, AprU 2nd, 1811. His parents were Jere-

miah Smith and Jane Cooper. They were of English

origin. At the time of Henry's birth, the island was
in the possession of the English, but in the year 1815

it was restored to the Danes, its original possessors.

Mr. Smith was an architect and builder. Eminent
and distinguished in his calling, he derived a large in-

come from it. He was a man of energy, ability and
perseverance. During the. occupation of the island

by the English, his pecuniary affairs were greatly

enhanced, but the change of government resulted dis-

astrously to him, reducing him nearly to poverty.

Yet such was his social standing and respectability,

that he was promoted to the ra«ik of major in the
Danish provincial army, a position which offered him
a small income.

One day, however, while passing through a cor-

ridor leading to some casemates in a fort, a quantity
of quicklime was, by some accident, thrown into his
face. The effect was terrible. In dreadfal agony he
was conveyed to his room, where he suffered for many
weeks. At length his confinement ended ; but he was
blind for life. At this time his family consisted of
two sons and two daughters. One of the sons is the
subject of this sketch.

Mrs. Smith, the mother of Henry, was a woman of
uncommon endowment in person and mind. She was
one of those who are not easily discouraged by mis-
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fortune—one of tliose wlio ever look on the brigM side

of life, and fight its battles bravely. Like tke mother
of the great Corsican, she directed the attention of her
children to the future. She held up before them the

great, the gifted and the good, as models for them to

follow. An sentiments of honor, of courage, of large-

heartedness, of generosity, of kindness, slie nursed
and cherished in the hearts of her cMldren. She
taught them that success is conquest, and that no man
holds it so fast as he who wins it by conflict. In short,

she was one of those women who rule society by that

invisible but mighty power, that tenderness, that po-

tency of persuasion, which molds, guides and controls

the intellect of her children. What princess, what
sovereign can do more than this ? Nay, where is the

ruler that can do as much ? It has been truthfully

said, "that great men are ever much more the sons of

their mothers than of their fathers, while seldom have
great men seen their own greatness survive in their

sons." Henry was, indeed, the son of his talented

and noble mother. Many years after her death he
beautifully said of her, "that the great rules of the

gospel were so settled in her mind that she scarcely

deliberated between degrees of virtue." Hence, the

early home influences which surrounded Mr. Smith

were of the purest and most elevated character.

With the first development of his nature he indi-

cated a love of study, and at an early age he was
placed in school, where he remained xtntil he was eight

years of age, when he was sent to Baltimore, and

placed under the tuition of Kev. Dr. Berry, a dis-

tinguished minister of the Church of England, an ac-

complished and elegant scholar. At this time the elder

Smith held heavy claims against the Danish govern-

ment, incurred by its action in taking possession of

Santa Cruz. But such was his anxiety to aid in the

education of Henry, that he settled the whole in con-

sideration of receiving at once, the small sum of

fifteen hundred dollars.
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In this settlement, he gave the following receipt

:

" I accept the sum of fifteen hundred dollars, in dis-

charge of my claim against the Danish government,

for the sole purpose of educating my son Henry, be-

cause I cannot delay until aU that is justly my due

can be collected by law."

As the boy was leaving home, his father said to

him, " Henry, young as you are, you must know that

you have now mainly to take care of yourself. Ac-

cording to your conduct, you will either sink or

swim."

"I'U swim, father," was the laconic and earnest

reply of the boy.

Actuated and inspired with this idea, he left the

home of his father forever.

Guided by his accomplished and amiable precep-

tor, he made rapid progress in his studies, and per-

fected himself in the natural sciences, in the ancient

and English classics, developing those intellectual

powers which distinguished him in after life. The
bright mind, the studious habits, and genial nature of

the young man, soon won the confidence and warm
esteem of Dr. Berry, and he labored to advance Ms
pupil with unremitting zeal. He even aided him in

his pecuniary matters. The young student's culture,

both gesthetic and scientific, was in harmony with
his fine physical and mental organization.

After attaining his thirteenth year, he received the
rite of confirmation in the Church of England ; and
though but a boy of tender years, yet he formed his
views of Christianity with caution, without asperity,

and uninfected by bigotry. Through life he loved
and revered the lofty ethics, the sublime teachings,
the beautiful and consoling precepts of the Bible

;

and in the deep earnestness of his nature, he ever be-
lieved that "prayer ardent opens Heaven." Amid
the most engrossing scenes of his life, such prayers
touched the fountain of his feelings, and wherever he
listened to them, whether in the great congregation, in
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the domestic circle, or in the lowly cabin, lie waa im-
pelled to say, "How dreadful is this place! this is

none but the house of Grod." If, like Coleridge, he
sometimes had thoughts and feelings better than his

life, let those who are without faults cast a shadow
upon his memory.

Though the mental powers and habits of re-

search which young Smith exhibited, well iitted him
for one of the learned professions, yet such were
his circumstances, that he could not control the means
for procuring a profession, and at the age of seventeen,

he was placed as clerk in a wholesale dry goods store

in the City of New York. Here he applied himself

with great diligence to his new occupation, although
the Promethean spark within rendered him conscious

that he was designed for some other occupation.

When the duties of the day were over, instead of

plunging into amusement and recreation, he would
retire to his room and study the speeches of Burke,

BrsMne, Phillips, Hamilton, "Webster, and other great

masters of eloquence. Here, too, he continued to

pursue his classical studies, determined, whenever an
opportunity occurred, to change his occupation. He
waited for some time in vain, but at length an occur-

rence took place which changed the whole current of

his life.

One morning while engaged in boxing some goods,

his employer, who was standing by, sharply repri-

manded him for his manner of procedure :

"You act like a woman, or worse, like a clumsy

boor," said the merchant.

Just at that moment Smith, who was driving a nail

into the box, struck his thumb. Instantly throwing

down the hammer, he turned fiercely to the merchant

and said

:

" Box the goods yourself
;
pound your own thumbs,

for that is aU God ever intended you to do. He has

got something else for me to attend to."

Putting on his hat, he left the store and the aston-
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islied mercliant forever. Some time previous to this

event, lie had been introduced to the late Daniel Cady,

of Johnstown, New York, who was engaged in an im-

portant trial in the city. He had listened to that dis-

tinguished advocate's address to the jury with the

keenest delight ; he saw the judges, the jury, and the

spectators listen with equal attention to his powerful

argument. He heard the reply of Ogden Hoffman,

which was replete with that logic and eloquence which
rendered him peerless among the gifted lawyers of his

day ; and from that time Smith was inspired with a
love for the legal profession, which continued until the

close of his life. From that day he determined to be-

come a lawyer.

Immediately after leaving his employer in New
York, with the small sum of money which consti-

tuted Ms whole fortune, he hastened to Johnstown,
found Mr. Cady, and in a few words related to him
the history of his life, explained his present situation,

and asked permission to enter his ofBce as a law stu-

dent. Mr. Cady remembered the bright, intelligent

young man whom he had examined as a witness in
ISTew York, was pleased with his manners, and self-

reliance, and welcomed him to his office, promising
him his assistance and influence in obtaining his pro-
fession. This renowned lawyer and distinguished
jurist did not live for himself alone ; his life, whether
as the private citizen, the lawyer, or the judge, was a
model. Those feelings of unkindness which sometimes
obscure and sully the goodness of excellent men, sel-
dom or never passed over him. In his profession
amidst the collisions of rivals, his ambition was so
controlled by his generosity and uprightness, that he
was never known to tarnish with envious breath the
honest fame of another, or withold a ready testimony
to another's worth. His life was more than a model

;

it was a rich heritage to the American bar.
Soon after Mr. Smith commenced his legal studies,

one of those common institutions, which have devel-
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oped the genius of many a statesman, given to th.e

bar and tlie pulpit many an ornament—a debating

club, was formed in the village. Here his talents soon

began to exhibit themselves, and his eloquence drew
large crowds to the club room. Marcus T. Eeynolds
was at this time practicing his profession at Johns-

town, and was a rival of Mr. Cady at the bar. That
profound and gifted lawyer, early discovered in the

young student, a mind of no common order, and
though connected with a rival oflB.ce, he sought his

acquaintance and became his friend for life.

It is too often the case with young men, conscious

of possessing fine intellectual powers, that they de-

pend too much upon their natural endowments, and
thus neglect that severe mental discipline, that thor-

ough and patient investigation, without which, espe-

cially in the legal profession, distinction is seldom

attained.

Few persons leap, Pallas-like, into full professional

honors and success, though in this, as in all other pro-

fessions, "impudence sometimes attains to a pitch of

sublimity," and at that point it has produced many
distinguished advocates, that is to say, advocates who
make more noise in the court room, overhaul a more

ponderous pHe of books than he who has wasted the

midnight oil in learning their contents. Such men
scramble up the delicately graduated professional lad-

der, at a bound. In politics, they ascend, if possible,

stUl more rapidly ; there, they learn a profession, not

' exactly mentioned in the books, only by way of

wholesome penalties, for being too close practitioners

in their arts.

Mr. Smith was untiring in his devotions to his books,

and his memory took the impression of what he read,

like softened steel ; it hardened when the page was

closed, so that he never lost the thought or theme of

the author.

He continued his studies with Mr. Cady until
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lie was ready for his examination, gaining means
to defray Ms expenses by teaching school.

He was admitted to the bar m May, 1832, and com-
menced practice at Johnstown. In the 'following Oc-

tober, the Young Men's State Democratic Convention

met at Utica, and Mr, Smith was one of the delegates

from the County of Montgomery. Here he was first

kaown in the politics of the State. A gentleman of

distinguished position, who was present, relates that

during the session of this convention, while a resolu-

tion of much importance was pending, a young man
unknown to most of the members, several times at-

tempted to obtain the floor, but without success—older

and better known members always gained precedence

with the chairman. Determined to be heard, hemade
another effort, and again failed.

At length Silas Wright, who was a member of the

convention, and who sat behind the young man,
arose, and, in a stentorian voice, exclaimed

:

"Mr. Chairman! Mr. Chairman!"
The gentleman was recognized by that officer with

the usual sign.

"I desire, Mr. Chairman," said Mr. Wright,
"that you will listen to the young gentleman directly

in front of me, whose name I have not the pleasure

of knowing. I wish to hear Mm, sir, and I believe

tMs convention does."

The chairman bowed in assent; and Mr. Smith,
for he it was, courteously thanked Mr. Wright for

Ms assistance, and then proceeded to deliver a speech
which took the convention entirely by surprise, and
gave him at once the reputation of an accompUshed
and logical speaker. It combined the daring in
imagination, metaphysical in reasoning, and the
inventive in theory.

The question before the convention was upon
the choice of a proper candidate for governor. The
name of James Kent having been introduced against
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William L. Marcy, Mr. Smith favored the nomination
of the latter.

'

' Mr. Speaker, '

' said he, in the conrse of his remarks,
" we are here as the representatives of the Demo-
cratic party of the great State of New York, whose
history is coeval with the comer-stone of the nation,

and whose destiny, no matter what vicissitudes

await it in the future, is to stand with that corner-

stone as long as a relic of it shall survive the lapse

of time. I cannot, therefore, consent to name as the

standard-bearer of that party, one who has rejected

its great priaciples. Sir, I respect the gentleman
whose name has been introduced in opposition to

Mr. Marcy, as a man and a lawyer. I respect him
for his purity, honor, and incorruptible integrity as

a judge, and I will cheerfully award him aU the

honors, except this one. lam not willing, sir, to build

him here a tabernacle to his political faith, though he
comes iu the transfiguration of the old apostles of

the Democracy. I cannot forget, sir, his long and
uncompromising devotion to the Federal party. Do
gentlemen say that he has recanted his Federal faith 1

Sir, his party has wasted away before the breath

of Democracy, its idols and its altars are broken, and
where its incense was once burnt, the fires of other

oflferings glow. If he comes in the name of Democ-
racy let us receive him, but let us reserve for the

true and tried of our party—those who have never

worshiped at the shrine of strange gods—^the honors

and distinctions of which they are alone worthy.

I hesitate not, sir, to say that such is William L.

Marcy."
This speech was received by the convention with

the warmest applause. Mr. Marcy received the nom-

ination for governor, and was elected, and ever held

Mr. Smith in high esteem. Martin Van Buren, who

was in the convention, and also Mr. Wright, both

sought an introduction to him. The latter compli-

mented him in a speech which he made in that body.

,
8
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From tliat time Henry K. Smith continued one

of tlie leaders of the Democracy in the State of New
York xmtil his death.

At that convention, he made the acquaintance

of Hon. Israel T. Hatch, a member from Buffalo,

upon whose invitation he made that city his home.

He removed there in the spring of 1837. Immedi-

ately forming a copartnership with Mr. Hatch, who
was then surrogate of the county, and a lawyer of

great respectability, he at once commenced success-

fully the practice of law in his new home. He con-

tinued with Mr. Hatch until the autumn of 1838,

when his business relations with that gentleman

ceased.

After practicing alone for a short time, he was
offered a copartnership with Hon. George W. Clin-

ton, which he accepted. This period will be remem-
bered in the history of Buffalo, by the formation there

of several law firms, among which were Fillmore, Hall

& Haven ; Barker, Hawley & SiU ; Potter, Babcock &
Spaulding ; Rogers & Flint ; Warren, Allen & Allen.

Amid this array of legal talent, Mr. Smith entered

the arena of political strife. But he possessed a mind,
which under strong and generous emotions, stimu-

lated by collision with gifted antagonists, acquired

new command of its resources, new energy of thought
and new vigor of intellect. Ably sustained by a
partner whose powers of mind, and legal ability, had
already given him an eminent position in his pro-

fession, the firm of Clinton & Smith was second to

none in the city.

After continuing in this relation some time, Mr.
Clinton was appointed collector of customs, and the
firm was dissolved. After this dissolution, Mr. Smith
practiced with Mr. Williams for a time. That firm
being dissolved, he accepted a partnership with Gren-

eral Isaac Verplanck, which continued for years under
the most prosperous circumstances. At length it was
dissolved, and Mr. Smith formed another business con-
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nection withR. TJ. Stevens, Esq., wMcli contiinied. imtil

tlie death of the former.

Daring all these changes in bnsiness, Mr. Smith's
reputation as a lawyer gradually increased, until he
stood in the front rank of his profession. As an ad-
vocate, he had few equals at the Buffalo bar, or in
western Jfew York. He was engaged as the counsel
for one or the other of the contending parties, in most
of the important trials which occurred in the city and
vicinity in those days, many of which are now recorded

as precedents in the reports of the Supreme Court,

Court for the Correction of Errors, and the Court of

Appeals. In aU of these tribunals, ISIr. Smith fre-

quently appeared. His arguments on these occasions

were regarded as able and searching forensic efforts.

"They sent forth no scattered rays to dazzle with their

brilliancy, but poured a steady stream of light, con-

centrated upon the point they would illume."

And it was on these occasions, when "the matter

matched his mind," where his highest powers were
fully put in requisition, that he justified the public in

the rank it assigned him at the bar. One of the strong

points of Mr. Smith's professional acquirements, vras

his successful manner in conducting a cross-examina-

tion : in this branch of practice he exhibited a sagacity,

a power of reading the thoughts of the witness, of an-

ticipating his answers, of ascertaining his peculiarities,

his prejudices, his subterfuges, and, finally, of drawing

forth "unwilling facts."

On one occasion, in the defense of a woman for mur-

der, he interposed the plea of insanity. Entertaining

no doubt that this was the true condition of the woman
when she committed the dreadful crime, he threw Ms
whole soul into the defense. Having, as he believed,

established her insanity, he rested his case. The pros-

ecution, determined on a conviction, introduced wit-

nesses to establish her sanity, among whom was a

certain village doctor not overstocked with learning,

but making up in assurance what he lacked in acquire-
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menta. This person testified, with considerable rain

glory, that he had practiced medicine for a long time,

during which he had successfully treated many cases

of insanity ; that he was familiar with the disease

;

that he ha!d carefoUy examined the prisoner ; that he

had no doubt but that she was perfectly sane when the

deed was committed.

"In fact," said he, "the whole diagnosis of her

case convinced me that there was about her no cere-

. bral disorganization ; that she was only wicked, per-

verse, and awfolly malicious."

With this flourish, he was about leaving the stand,

thinking his task was done.
" Stay a moment, Doctor," said Mr. Smith. " Let

me ask you a few questions."

With a look that plainly said, " Gro ahead, sir, you
can make nothing out of me," the doctor took his place

upon the stand again.

" How old are you, Doctor?" asked Mr. Smith.
" I am forty-five, sir."

" How long have you practiced medicine !"

" About eighteen years."
'
' During that time howmany cases of insanity have

you treated '<"

" Oh, I don't know ; a great many."
" WeU, have you treated a hundred I"

" I guess not ; but if you wiU let me send for my
books, I can telL"

"Never mind your books. Make an estimate of

the number?"
"Well, then, say about forty."
" Very well, doctor, what is insanity?"
" It is a disarrangement of the faculties."

" Did you ever have any difficulty in ascertajning

a case of insanity?"
" Wot in the least."

" What are the symptoms of insanity?"

"The patient's actions, principally."
" What are some of those actions ?"
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" Why, he always shows a propensity to do wrong

;

to do wliat lie ought not to do."

"Doctor, what is sin ?"

" Sin—sin—why sin is a propensity to do wrong."
"Now, when a man does wrong, teU me how yon

ascertain whether the act is the result of sia or in-

sanity?'

The answer to this question required more knowl-
edge of pathology and theology than the doctor pos-

sessed. After making several attemps to answer, he

declared he could not, and was permitted to leave the

stand.

In the year 1838, Mr. Smith was appointed district-

Attorney of Erie County. This appointment was ten-

dered to him as a compliment to the lawyer. It was
then, as it still is, an office requiring the exercise of

much legal ability and learning. After discharging

its duties with much credit, for seven months, he was
compelled to resign, in consequence of the large

amount of civil business, which had accumulated on
his hands.

In the year 1844, he accepted the office of recorder

of Buffalo ; ia the discharge of the duties of which he
eArinced much judicial ability, a fearless integrity, and
a modest independence. He saw nothing, knew noth-

ing, cared for nothing, except the evidence and the law
in a case. On the bench he presided with ease, dig-

nity, and courtesy. With these qualifications, it was
impossible that he should be otherwise than popxdar.

He occupied this position for several years, and was at

length succeeded by Judge Masten.

In the year 1850, he was elected mayor of Buffalo.

During his mayoralty the governor-general and par-

liament of Canada, while on a tour of inspection of the

public works, proposed to visit Buffalo. Accordingly,

notice to that effect was sent to Mayor Smith, an-

nouncing the time when they would reach the city.

But owing to some unforeseen event, the distinguished

visitors were delayed untU long after the appointed
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time. The military and ci\-ic societies, wMch liad

turned ont to receive tlie guests, in obedience to the

order of the mayor, had been dismissed, when notice

was received of their approach. With commendable

activity he prepared for them such a reception as cir-

cumstances would permit. In a brie^ dignified, and

statesmanlike manner, he welcomed the parliament

and its officers to the city.

The liberal, high-toned, and philosophic views of

international policy which this speech, contained,

spoke highly for tie abilities of Mr. Smith. It was

received with much gratification by the Canadian par-

liament, and by the public generally. So gratifying

was it to the visitors that copies were sent to the home
government, with the whole proceedings, by Lord
Elgin ; and in due time. Earl Gray, thto minister of

foreign affairs, acknowledged the receipt of it to our

secretary of state.

It would be strange if a man with the abilities, and
in the situation of Mr. Smith, should not have been

attracted by the allurements of politics. In many
respects, he was singularly qualified for a political

leader and statesman. Had he lived where his quali-

fications could hare had a proper sphere of action,

his name would have been written with the most dis-

tinguished statesmen of his time, for, after all, circum-

stances make the man. There are many, whose names
are now high on the scroll of fame, who never would
have been lifted from obscurity but for the recent re-

bellion. By his talents alone, Mr. Smith, as we have
seen, at an early age, became a leader in a great and
powerful party. That he had abilities for a far higher
position than he ever attained, none will deny.

The doctrines and political philosophy of Jefferson

were deeply impressed in his natxire, and he clung to

them with obstinate fealty. He belonged to that

school of politicians, now almost traditional, about
which lingers the charm of political honesty. Mr.
Smith was repeatedly placed in nomination for the
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Assembly, several times for State Senator, and twice
for representative in Congress. But dniing these

periods, Ms party in tlie district, was in a hopeless

minority, and Ms defeat was a matter of conrse. Yet
Ms name always gave strength, to the party ; and, as

was once remarked by an opposing candidate, "The
name of Henry K. Smith always raises voters from the

vasty deep." No Mgher compliment than tMs could

be given by a political antagomst.

In the year 1840 he was a delegate to the national

convention wMch nominated Mr. Yan Buren for pres-

ident. Bis speech, made on the question of repre-

sentation in tMs convention, was listened to with pro-

found attention.

In the year 1848, he agaiu represented his district

in the national convention at Baltimore, wMch nom-
inated Mr. Cass for president. In tMs convention

the State of New York was represented by two sets

of delegates. After the admission of both delega-

tions, Mr. Smith delivered a speech on the manner
of counting the votes of tjiese delegations. It was a
masterly and patriotic eflfbrt. Portions of it were in-

spired by prophetic truth. He was appointed post-

master of Buflfalo in 1846, and held the office two
years and a half.

In the spring of 1834,Mr. Smith was married to Miss

VoorMes, the accomplished daughter of a wealthy

merchant of Johnstown. This union, which was the

result of mutual and deep affection, and which prom-

ised much happiness, was terminated by the death of

Mrs. Smith, wMch occurred shortly after her mar-

riage.

In the year 1848, he was umted to Miss Thompson,

daughter of Sheldon Thompson, Esq, of Buffalo.

TMs lady, to much personal attractions, added

many intellectual and shining qualities, with the

possession of that prudence and polish wMch ren-

dered her a proper companion for a man like Henry

K. Smith.
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But death again entered Ms honseliold and

removed her who was its life and light, the hope of

his coming years. This estimable lady survived her

marriage but eighteen months, leaving a son, Sheldon

Thompson Smith. Her loss was a source of deep,

almost inconsolable, grief to her husband. But in

the care and education of his son, ia his professional

duties, ia pohtics, in all the affairs and duties of life,

he sought forgetfolness.

" But erer and anon, of grief subdued

There came a token like a scorpion's sting,"

and he could not forget the loved and the lost. His

mother's softness and gentleness crept to his heart

and the strong man mourned, how deeply was never

known, save by those who knew him best. If as a

balm to his " hurt mind," he sometimes sought lethe,

or that which, at best, brings only cbaoUc misery,

let us remember that there is no darkness like the

cloud of sorrow, and if he, who ia this wrong world,

oppressed with mental pain, " worn with toil, tired of

tumult, wounded in love or baffled ia hope," can-

not take the wings of a dove and fly from all error,

he should find no unforgiving censors in tbese who
have never suffered, and therefore have never feJlen.

But Henry K. Smith was always "better than

his mood." However baffled, sad or absorbed, his

dignity, his sense of the lofty, and the beautiful,

never deserted biTn ; and these gave tone, elevation,

spirit to each phase of his life, and rendered its record

suggestive. His social qualities were of the highest

order. His sensibilities vibrated to the lightest touch.

He sought and drew to himself persons of the highest

culture and refinement. His feults were, perhaps, as

many as those of other men in his sphere of life and
activity.

"Then why not speak of them more plainly?"

perhaps some cynical critic may ask.

Simply because his virtues, his talents and useful-
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ness have thrown them forever into the shade ; for

such is the destiny of excellence when linked to the

common fraUties of man.
A traveler who had a passion for visiting antique

churches and cathedrals, always sought the charnels

beneath them, and always disregarded the grand
frescoes and beautiful altar pieces of Horberg, the

Madonna of Raphael, the graces of Correggio, the

architectural beauty and grandeur about him.

When asked why this singular preference, he
replied that amid so much perfection, beauty, and
elegance, he was anxious to learn how much corrup-

tion there was, how much he could find that was
revolting. Reader, mine is not the task, nor the

preference , of that traveler. It is enough, if in the

character and life of men like Henry K. Smith, the

bar, society, and humanity have been adorned. Let

others search the charnel house for human corrup-

tions.

Mr. Smith died on the 23rd day of September, 1854,

in the forty-third year of his age. And as was said

by an eminent writer on the death of Sir Robert

Peel, "the falling of the column revealed the extent

of the space it had occupied.''
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Heney Wells was bom at Kinderhook, October

13, 1794. His father, Dr. Benjamin Wells, was a
highly respectable physician and surgeon. He was
educated in the City of New York, and commenced
his private practice there, but after a few years he re-

moved to the County of Columbia. At the commence-
ment of the Revolutionary war, he entered the Con-
tinental army as surgeon. During the occupation of

New York city by the Americans, he was connected
with the military family of Major-General Putman-
He was afterwards promoted to the position of sur-

geon on the staff of Washington, where he served two
years. At the close of the war, he returned to Kinder-
hook and resumed his practice. At length, attracted

by the glowing descriptions which were given of west-
em New York, he was induced to visit that distant

region. Finding the reality equal to the description,

he selected a place of great natural beauty, on the
banks of the Crooked Lake for a residence. This was
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in tlie town of "Wayne, Stenben County. Eetuming
to Kinderhook, lie formed a colony of Ms friends, and
removed to "their new home in the west." At this

place, Henry spent his boyhood days, excepting the

time in which he was absent acquiring his education.

At a very early age, he exhibited a thoughtful, intelli-

gent mind, a love of study and investigation ; his

father, therefore, determined to give him the advant-

age of a good education. Accordingly, he was sent

to a select school for boys, which was taught in his

father' s neighborhood, by a Presbyterian clergyman,

who was an excellent EngKsh and classical scholar.

Under the instruction of this gentleman, he made great

proficiency, which encouraged his father to give him
better advantages. Accordingly, on attaining his

fourteenth year, Henry was sent to the Kinderhook
Seminary, then one of the most celebrated institutions

of learning in the State. Here he remained until he
was eighteen years of age, when, owing to the delicate

condition of his health, he returned home, where he

resided until the spring of 1814. Dr. Wells had now
retired from practice, turning his attention to the cul-

tivation of a large farm. Under the advice of his

father, Henry engaged in such labor upon the farm as

his health would permit. His leisure hours were de-

voted to a review of his studies, and to a critical read-

ing of the English classics. War with England was
then raging; young Wells soon caught the martial

spirit which everywhere pervaded the State, and he

determined to enter the service of his country. In the

spring of 1814, the war spirit became intensified by
rumors of invasion from the British, which were rife

throughout the State, partly founded on conjecture,

and partly on reliable information. The whole western

and northern frontiers were in a state of wild excite-

ment and alarm. Governor Tompkins prepared to

meet all threatened danger with patriotic activity,

which inspired confidence in the people, wMle it gave

the Empire State the proud distinction of being fore-
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most in sustaining the patriotic Madison in Ms stem
grapple with the invaders of our country. Troops

were rapidly raised, perfected, in military discipline,

hurried to the field, and everywhere the roll of the

drum called the j)atriot to duty. Early iu the spring

of 1814, a company was recruited in the county of

Steuben; and wascommanded by Captain John Ken-

nedy, of Bath.

Among the first who enlisted iuto this company
was young Wells. He was elected sergeant, and im-

mediately commenced the work of perfecting himself

in military knowledge and drilL He soon became a
good tactician, and was promoted to the rank of en-

sign. His company was attached to Colonel Hop-
kins's regiment of infantry, and early in the following

July, took the field at Black Rock. After frequent

skirmishes with the enemy, the regiinent crossed ^STiag-

ara river, and joined the American forces then holding

Port Erie and the works surrounding it.

This once powerful and important fortress stands

on tile Canada side of the Niagara, nearly opposite

Buf^lo. Its gloomy walls, dilapidated bastions,

and ruined casemates stand out grim and solitary

against the western sky, teUing of sieges, battles,

attacks and repulses, of death "in the imminent
deadly breach," and finally of all "the pomp and
circumstance of war," with its havoc and destruction.

Many a vanished year has swept over those walls,

black with the miner's blast upon their hights. Heroes
have trod the spot, and on their ashes the careless

visitor now treads.

In this fortress, and in the works about it, on the
16th day of September, 1814, lay the American army.
Below, and partly surrounding it, were the British

forces, who, at an earher period of the war, had been
driven from Port Erie by the Americans. Deter-
mined to regain possession of so important a work,
and annoyed by the Stais and Stripes floating de-
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fiantly over their own dominion, they had. fiercely

besieged it for a long time.

Day after day their shot and shell rained upon
the fort, while their works and parallels were gradu-

ally approaching it. iN'earer, and nearer, they ad-

vanced, guided by their sMUfal engineers, and now
their commander confidently believed that within a

few short hours, he would re-enter Fort Erie with his

victorious columns. But on the morning of the 17th

of September, the Americans suddenly moved from

their work, fell like a thunder clap upon their be-

siegers, and after a short but sanguinary battle drove

them from their works to the plain of Chippewa,

with a heavy loss in killed, wounded and prisoners.

In this battle young WeUs exhibited the cool

intrepidity of a veteran. As his regiment entered

a piece of woods in front of the British, they opened

a murderous fire of grape and canister upon it, and

many of his comrades feU by his side ; but the enthu-

siasm of the Americans could not be checked, and over

the dead and dying, they rushed to victory. As they

were entering the works of the enemy, a British ser-

geant discharged his musket at young Wells ; the

buUet grazed his side, and mortally wounded a young

soldier who was partly in his rear. The next mo-

ment the sergeant was captured, and would have

deen despatched on the spot, had not "Wells inter-

fered and saved his life.

Soon after the battle of the 17th of September,

Lieutenant Wells moved with his regiment across

the river to Black Rock. He continued in the service

until the middle of the following November, when

he resigned and returned to his home.

While a student at Kinderhook, he decided upon

entering the legal profession, and soon after retiring

from the service, he entered the office of Vincent

Matthews, at Bath, as a student at law.

Dr. Wells had made the acquaintance of this em-

inent lawyer in the city of New York, while the
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latter was pttrsiiiDg Ms legal studies in the office of

Col. Troupe of that city. A warm friendship com-

menced between them, which continued after they

had become residents of Steuben county, and through

Mfe. The ingenuous character and respectful manner

of Henry, his candor, intelligence and general in-

formation, early attracted the attention of Mr.

Matthews, and he readily received the yoxmg man
into his office, extending to him every advantage in

his power for the prosecution of his studies. Mr.

Wells became at once a close and diligent student,

reading, not simply to prepare for examination, but

for the purpose of enabling himself to discharge

with honor the high and responsible duties of a

counselor at law. He adopted the maxim of Lord

Bacon : "It matters not that you readmuch or that you
read constantly, unless you read with understanding

and with memory." It was not long beforethe fruit of

this devotion to study began to exhibit itself, "After

he had been in my office a year and a hal^" said

Mr. Matthews— speaking of young Wells— "he
could draw a strong and practicable brief, with co-

pious and correct reference to authorities."

This attention to his legal education did not cause

him to neglect his classical and literary studies.

Through life he was a close student of England's

great poets. He particularly admired the healthy

honesty and manliness developed in the style and
sentiment of Pope; the dignified and solemn utter-

ances of Young; that noblest monument of human
genius. Paradise Lost; the intuitive sagacity, the
keen appreciation of life, and vivid picture of the
passions, which appear on the page of Shakespeare

;

the freshness, vigor, and beauty of a rural life, which
the pen of Thomson describes. Indeed, there is no-
thing, even in the Bucolics or the Georgics of Virgil,

which is as redolent of the fragrance, of the forest and
the field, or which brings home more forcibly the as-
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pects of pastoral life, and the vicissitudes of the
changing year, than Thomson's Seasons.

From the deep and splendid philosophy of the

law, its great liberating and enlightening means of

human action, Mr. Wells turned to such works as

these, and drank in the inspirations of their authors.

Those who knew him best, those who saw most of him
in his hours of relaxation from professional and ju-

dicial labor, or those who watched hinn in that fatal

decline, while yielding with dignity to the last enemy,
as a hero yields to a conquering foe, will remember
what interest and grace, the study of such works lent

to his conversation. And yet he was apparently a man
of literal and prosaic character.

There is often in the heart of the cold, the callous and
unimpassioned, a place where beautiful thoughts and
bright images, invested with colors which the passions

throw over them—sympathies with suffering virtue

—

touches of tenderness, and even poetic feelings, live

and glow, unknown to aU the world, just as a beau-

tiful and brilliant gem sometimes flashes its solitary

radiance in a cold and distant chamber, clear, spark-

ling, but almost unknown.
After remaining in the office of General Matthews

three years, Mr. Wells was fully prepared for his ex-

amination ; and in October, 1817, he was called to the

bar. Hon. John B. Skinner, of Buffalo, was also in

the same class, and admitted at the same time. Three

years after their commission as attorneys, these gen-

tlemen were in the counselors' class together, and

both admitted to the degree of counselor. Subse-

quently, they often met at the bar as opponents, while

they were often associated in the trial of causes. In

the commencement of their professional life, a mutual

respect was engendered, which increased as years wore

away.

After a long and brilliant professional career, Mr,

Skinner has retired from the bar, to the enjoyment of

the comforts and happiness of domestic life.
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Immediately after Ms admission, Mr. Wells opened
an office at Bath, and commenced practice. WMle a

student, he made many Mends among the leading

business men of Steuben county, who held his probity

and abilities in high esteem. They now gave him
their patronage and influence. "With such aid, joined

to untiring industry, he soon gained a respectable and
remunerative practice.

In June, 1818, he married Miss Margaret Haight, a
daughter of General S. S. Haight, then a prominent

member of the Steuben bar. Much domestic happi-

ness resulted from this union; and that attachment

which commenced in the early summer of tife, con-

tinued Tindiminished amid the sober scenes of autumn
and the approach of winter.

In the commencement of his practice. Judge "Wells

often appeared in justices' courts, where he frequentiy

met lawyers of abiiiiy and high stinding; although
these courts were, as they are now, a kind of practicing

school for young lawyers, the skirmish grounds for

older ones. He met, in these tribunals, every variety

of mind and ability.

Some years before his death, he related in the pres-

ence of the writer, a scene which occurred in one of
those courts: "An action had been brought before a
justice, by a man against his neighbor for shooting a
hog, the property of the plaintiff. Mr. Wells appeared
for the defendant. For the plaintiff there appeared a fa-

mous pettifogger, noted for his pompous eloquence, his
brazen impudence, his sharp and cunning tact, and
his want of everything like a systematic knowledo-e
of the law. A jury was impanneled ; the case was
opened to them by the plaintiff's counsel in the fol-

lowing pathetic and mamng language: "Gf«ntiemen
of the jury, you are impanneled here to try a cause
of the vastest importance to this community. The
defendant has been guilty of a crime and cruelty
which the annals of crime has no equal, which shows
him to be the most camiferous wretch that walks this



HENET WELLS. 129

celestial foot-ball. Gentlemen, wlien I think of it, I

can hardly help gushing out ia a flood of tears and
crying out with one of the Apostles, ' Oh, that my
head was waters, and miae eyes a fountain of tears !

'

While this poor unoffending hog, whose only bad trait

was an innocent waggishness, and that confined to one

of his most extreme extremities, was quietly nipping

the miserable grass that grew in this defendant's

wretched pasture, thinking of no harm, this cruel

monster, armed with a deadly gun loaded to the muz-
zle with missiles of death, stealthily approaches his

poor unconscious victim, and discharged the whole

deadly contents of that stUl deadlier gun right into his

solar system, who with one fearful squeal of agony,

fell dead on the ground !

"

One of the earliest cases which Judge Wells con-

ducted in the Supreme Court, was an action brought

by one Breed, a widower with several children, against

a wealthy, middle-aged widow lady for breach of

proriise. The novelty of the action, and the position

which the parties occupied in the community, attracted

B^pich attention to the suit. The plaintiff was a near

'hbor of the defendant, and was often employed

j- her in various matters. He alleged that she had
f^quently promised to marry him ; that after some
delay the day for the happy event was fixed, which

for various reasons, both parties desired should be

kept secret. The day came, but the lady refused to

perform her part of the contract ; and the disconsolate

lover of forty-five was left to exclaim with the old

poet, "Frailty, thy name is woman."
To assuage his grief, and to bring consolation to

his wounded heart, he sought the redress which the

law in such cases vouchsafes, and the lady was prose-

cuted for the sum of five thousand dollars. She

alleged that no thought of marrying the plaintiff ever

entered her heart ; that the matter was concocted by

the plaintiff and his friends to extort money from her.

9
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Mr. Wells folly believed the lady, and prepared to

defeid lier with, all his energies.

An issue was joined, containing these allegations

in substance, and the cause came on for trial at Bath,

before Hon. William B. Rochester, then one of the

circuit judges, in October, 1823. On the trial the

plaintiff attempted to prove the engagement by cir-

cumstances, but failed. At length a witness was

placed upon the stand, who testified distinctly to the

circumstance of having been present at a conversation

between the plaintiff and the lady, in which she

stated the conditions of the engagement and the time

when the marriage was to take place ; his evidence,

given with intelligence and much candor, seemed to

fix the fate of our fair defendant, and her defense was
regarded as hopeless. The lady in great distress of

mind insisted to Mr. Wells, that the story of the wit-

ness was a fabrication, that she had never seen the

man but once before, and then he came with the plain-

tiff to her residence for the purpose of purchasing a
horse ; that she, with the two men, talked about the

price of the animal for some time, and they left. Un-
fortunately for her there was no other person present.'

Mr. Wells had no recollection of having met the wit-

ness before ; and yet his countenance was familiar to

him. The more he studied the features of the man,
the more he was convinced he had somewhere met
Mm before.

Suddenly it occurred to the puzzled lawyer that

about the time when the feUow pretended he heard
this conversation between the plaintiff and tke lady,

he was attending court at Angelica, and that a man
bearing a strong resemblance to the witness was tried,

convicted, and sentenced to jaU for some offense. Mr.
WeUs believed the witness to be that person. But
how could he make this appear? If he could do
so, his client would succeed; if not, then she must
be disastrously defeated. A moment's reflection

decided his plan of action. After a close cross-
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examination of the witness, ia wMcli nothing favor-

able to Ms client was elicited, the plaintiff rested in

triumph. Before opening the cause for the defendant,

Mr. Wells begged the indulgence of the court for a
few moments, for consultation. He immediately des-

patched a trusty person to Angelica with a subpcena

for the sheriff of Allegany County, and for a copy

of the record of the witness's conviction from the

clerk of that county. He then proceeded to open
the defense to the jury, and of course, he occupied

considerable time. When he had finished his opening

remarks, it was night, and the hour for the adjourn-

ment of court had come. The next day, before the

trial was concluded, the sheriff of Allegany, and the

record of conviction were in court. The first, estab-

lished the identity of the witness, the second, the fact

that he was in jaU at the very time he pretended he

heard the admission of the lady.

This of course turned the tables, and the lady was
triumphant. To the young lawyer, the result of this

case was very gratifying, and added much to his repu-

tation. Applying himself with untiring industry to

his profession, he soon attained a very extensive prac-

tice, not only in Steuben, but in the adjoining counties.

Among the lawyers practicing at the Steuben bar,

Mr. Wells commenced his practice, were Vincent Mat-

thews, William B. Eochester, Edward Howell, Daniel

Cruger, General Haight, Mr. Woods ; names which

distinguished and adorned the bar. Soon after, Mr.

Matthews removed to Eochester. Early in 1823, Mr.

Eochester was appointed a circuit judge, and Mr. •

Cruger was in Congress. Thus, many formidable

competitors were removed, leaving Mr. Wells a more

open field of labor.

In October, 1824, he was appointed District-Attor-

ney of Steuben County ; an appointment which was

highly complimentary to him. as a lawyer. His pre-

decessor was Daniel Cruger, who was distinguished

throughout western NewYork as a lawyer and writer,
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eminent in Congress for legislative abilities of high

order, and a politician of indomitable energy and

power. His life appears in another part of these

sketches.

Soon after Judge Wells was appointed District-At-

torney, a case occnired which called into action aU

his professional and intellectual powers. It was the

well known case of the People v. Douglas. The

defendent in that case was charged with having mur-

dered a citizen of Steuben county by the name of

Ives, under circumstances of great atrocity and
cruelty. The victim was found in a piece of woods
mortally wounded, in a speechless and dying

condition. Who the perpetrator of the foul crime

was, remained for some time unknown. At length

suspicion pointed to Douglas ; he was arrested, in-

dicted, and in January, 1825, brought to triaL The
matters relied upon for convicting him were merely cir-

cumstantial, but they pointed to him as the guilty

man. The prisoner had many Mends, and some
means. He prepared for a vigorous and determined

defense. Hon. Edward Howell, Zibra A. Lealand,

and S. S. Strong, Esqs., of Bath, were retained to

defend him, while the prosecution was of course

conducted by Judge Wells. The trial occupied
several days, and was exceedingly interesting. Hon.
William B. Rochester presided, assisted by Hon.
James Norton, then first judge of Steuben county.
Every effort was made to save Douglas which his

eloquent and able advocates coxdd use. Many ab-
struse and difficult questions of law arose, and were
discussed, many thrilling circumstances developed,
in aU of which Mr. WeUs exhibited ability and
learning equal to the occasion.

Though he did not possess the highest order of
talent, yet his mind was weU-balanced, strong, and
well stored with the learning of his profession: Nor
was he an easyand fluent speaker ; but his calm judg-
ment, good taste, and ready memory rendered him
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convincing and interesiiag. His argument to tlie

jtuy was regarded as an able and powerful effort,

and tlie accused was convicted. But on tlie trial,

a circumstance occurred wMcli set aside the verdict

of tlie jury, and gave Mm a new hearing. While
the trial was in progress, during one of its recesses,

the jnry visited a place where spirituous liquors were
sold, and partook of refreshments, some of them
drank intoxicating liquors, though not enough to

affect them in the least. But the counsel for Douglas
alleged this act of the jurors as a ground of error.

The case was carried to the General Term of the Su-

preme Court, and on the 25th of February, 1825, it

came on for argument at Albany : the conviction

was set aside, and a new trial granted to the prisoner.

This case is reported iu the 4th of Cowen.

In due time the new trial took place ; the counsel

for Douglas again interposed a powerful defense.

The dangerous tendency of circumstantial evidence

was duly urged to the jury. A few years previous

to this trial, a work entitled " Theory of Presumptive

Proof," appeared in the legal world. It was a pro-

found and able dissertation against this kind of ev-

idence, and in the language of Judge Livingston

it had furnished many criminals with a ready mag-
azine of defensive armor.

This work was used with power and ability on the

trial of Douglas ; its argument and theory, as well

as that of the defendant' s counsel, was met by the

firm, clear, and flexible logic of WeUs. The jury

were made to understand that circumstantial evi-

dence is often more convincing than positive proof

;

as witnesses may be mistaken or mislead, whereas a

concatenation and fitness of many circumstances,

made out by different witnesses, can seldom be mis-

taken, or fail to elicit the truth, and that although

such evidence should be received with caution, never-

theless, circumstances are often so strong as to

amount to satisfactory proof. And thus it was in
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the case of Douglas ; no eye save Onmiscience wit-

nessed the deed: but there was a train of circnm-

stances which pointed indubitably to Ms guilt. He
was therefore convicted and executed. In the dis-

charge of his official duties, Judge WeUs was called

upon to conduct several important prosecutions for the

people during his term of office, and he was success-

ful in most of them. He never had an indictment

quashed or set aside, notwithstanding the great tech-

nicaliiy of those instruments, and the care required

in drafting them. He continued to discharge the

duties of District-Attorney until the year 1829, when
his increasing civil business compelled him to resign.

Hon. Edward Howell was appointed in his place.

Mr. Howell is a resident of Bath, and the oldest

member of the Steuben bar. Several years ago he

retired from a large and distinguished practice. His
career as District-Attorney, Tepresentative in CJon-

gress, his weight of character at the bar and in private

life, his example as a Chriatian gentieman, has caused

the esteem and regard of aU to foUow him into retire-

ment.

After practicing at Bath ten years, Judge Wells
removed to Penn Yan, where he continued to practice

with success and distinction until elected a justice of

the Supreme Court. As a lawyer, he was not one of

those
" Who pit the brains a^inst the heart.

Gloss misdeeds—and trifle with great tniths."

At the bar, he gained the attention of the court

and jury by the calm, candid manner in which he
presented his case. Though not a rapid thinker,

though sometimes slow in coming to conclusions, yet

such was the perfect preparation which he gave his

cases, that he was always formidable as an antagonist.

He was like a heavy piece of artiUerr, not easily

changed about, but always well and effectually aimed.

Courteous and composed in his manner, when he arose

to discuss a legal question or address a jury, he al-
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ways commanded respect and attention. And yet, as

has been before stated, lie was not an eloquent speaker,

not one of tliose who engage the fancy of their hearers,

without affecting their understanding. His arguments
were solid and plain, bearing directly upon the point.

He was once engaged in the trial of an important

cause, at Waterloo, in which the counsel opposed to

him, made an exhibition of his eloquence, and, in his

conceit, a sarcastic allusion to the plain speaking of

his opponent. In his reply, Mr. "Wells simply re-

marked that he never attempted the high flights of

oratory which the counsel opposed to him did ; and
he could only say of him as Junius did of the king,

"The feathers that adorn him support his flight;

strip him of his plumage and you fix him to the

earth," and that he should endeavor, in a quiet way,

to take some of the gentleman' s plumage from him,

just enough, he trusted, to keep his good friend out

of the clouds ; and he succeeded to the admiration of

all present.

Thd constitution which was formed in the conven-

tion of 1846, made a radical change in the judicial

system of the State. It provided for the election of

judges by the people ; it abolished the Court of Chan-

cery, and gave equity powers to the Supreme Court

;

it annulled the old distinctions between actions, and
provided for a Code of Procedure which abrogated aU
the nice mathematical rules which governed "the
mutual altercation of parties," known as the plead-

ings in a suit, and which had existed for ages. At
first, the bar beheld these sweeping innovations with

dismay. The Court of Chancery had come down from

the days of the Aula Regia ; it had been sustained in

England through the reign of every monarch from

Henry II., to Yictoria ; while the office of chancellor

had existed from the days of Maurice, in the reign of

William the Conqueror, to the present time ; its powers

and duties gradually merging from the mere keeper of

the great seal, to the highestjudicial office in the nation

;
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and in this conntry, from the establishment of a colo-

nial government, to the days of Walworth, who saw

it pass away with its honors and dignities. The Court

of Chancery was one of tlft great tribunals ofthe State

;

its power arising chiefly from supplying the defects of

the common lawbygiving a remedy in a class of cases,

for which that law provided none, and by disregard-

ing certain arbitrary and absurd rules of the law

courts. Thus it possessed many advantages, in a

country like this. But it had become in some re-

spects a tedious and expensive piece of legal machi-

nery, with its chancellor, vice-chancellor, its masters,

examiners, exception masters, taxing masters, &c.

These offices were all abolished, and the new judges

were given equity power.

An elective judiciary was regarded as the most

dangerous innovation of the new constitution. "The
character, influence, and position of American judges,

are xmlike those of any other nation. In many re-

spects, their official influence is unbounded. They
come more directly in contact with the people than .

the English or French judges, and thus their influence

extends beyond the limits of courts. In the recreation

of private life, as well as the turmoil of public busi-

ness, abroad and in legislative assemblies, the judge
is constantly surrounded by men, who are accustomed
to regard his intelligence as superior to their own;
and having exercised his power in the decision of

causes, he continues to influence the habits of thought
and the character of the individuals who surround
him."

It was urged, that to bring the judiciary within the

range of politicians, and party managers, would tend
to its corruption, would render the judges dependent
upon partizan manipulators. But fortunately, the

selection ofjudges, is now almost exclusively commit-
ted to the lawyers ; and as has been well said, "When
the people are intoxicated by the impetuosity of par-

tisan zeal, or of any ephemeral excitement, they are
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checked by tlie almost invisible influence of its legal

counselors. Besides, the judge must be a lawyer,

who, independently of the veneration and respect for

the law, for regularity, and order, which he contracted

in the study of his profession, derives an additional

desire to maiutaiu those legal attainments, and that

high character, which commended him to his profes-

sional brethren, and which thus elevated him to a

distiaguished rank among Ms feUow citizens." And
thus the judiciary is silently, but powerfully pro-

tected. Against the appointment of judges, it was
urged that an ambitious executive, to perpetuate his

own power, and promote his designs, could appoint

corrupt and inefficient judges, on party grounds, or

remove them, to subserve party interests, or preju-

dices. Able and pure judicial officers, could be re-

moved to promote the interests of demagogues. Hence,

it is most prudent and safe to intrust the judiciary

to the many, rather than the one man power.

In July, 1847, the first judicial election under the

new constitution took place. In the seventh judicial

district, Thomas A. Johnson, of Coming, Henry

WeUs, of Penn Yan, Samuel L. Selden, of Rochester,

and John Maynard, of Auburn, were elected justices

of the Supreme Court. These gentlemen were lawyers

of the highest and purest professional character. As
they had adorned the bar with their learning and

talents, they added lustre to a bench, which, since the

adoption of the first constitution had been the admira-

tion of the nation and the world ; a bench, whose

opinions are unquestioned authority wherever judicial

decisions and opinions are known or respected. For

twenty-two years and over the judges of the seventh

judicial district have upheld the learning, the dignity,

and purity of the Supreme Court of the State of New
York, and what has been said of these judges, may
well be said of those who at this time occupy the

bench of the State ; and thus an elective judiciary has
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been a success and a ttituupli in the State of Is'ew

York.

Jndge "Wells discharged the duties of a justice of

the Supreme Court, nearly twenty-one years. The
legal reports of the State bear ample testimony to his

abUiiy and research. In the language of another,

"He entered upon the discharge of his duties with

great industry and directness of purpose, and the

student of the earlier volumes of Barbour's and
Howard) s Reports will find the traces of his judicial

labors to be quite as numerous, and quite as valuable

as those of any other member of the court. His well

considered and well reasoned opinions, both upon new
questions of practice, and upon questions of princi-

ples of law, may be reckoned by the hundreds, and
his contributions thus made to our judicial lore would
in the aggregate fill volumes. For clearness of ex-

pression, thoroughness of discussion, for aU practical

purposes, calmness, impartiality, and aU absence

of pretension or show, they are certainly above me-
diocrity. His opinion of the leading case of Field

«. The Mayor of New York, may be cited as a fair

illustration of his manner in this particular. It

settled a new and importdnt question by language
just sufficient to express, in no a,mbignous terms, the
views of the court, and to indicate clearly, the limits

and boundaries of the decision ; and did all this,

with a citation of authorities, not ostentatious, but
sufficient to render his reasoning impregnable."

His decisions were distinguished not so much by
boldness and excursiveness, as by clearness, steadi-

ness, justice and right. They derived their strength
from that feimess, rectitude and simplicitr, that love
of the true and the useful which entered so largely
into his moral constitution. Accordingly thev are
characterized by impartiality, and graduated by an
independence, which placed him &i- above the reach
of influence from any source, and beyond the cor-

ruption of politics, or the regard of party. He had
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strong partizan sentiments, and adhered to them with
legitimate firmness. But, on the bench, in the discharge

of his judicial duties, partj, politics, and Mends were
alike forgotten, and he stood the High Priest of the

law, in whose censer unhallowed incense never

burned.

The modest firmness with which Judge Wells ad-

hered to his opinions, is exhibited in the case of

Newell V. The People, in the Court of Appeals. The
case involved doubtful questions of law, and at-

tracted public notice. He dissented from the opinion

of all the members of the court, standing entirely

alone, and wrote an opinion of which the following

is the concluding part

:

" In the conclusions to which I have arrived, I re-

gret to find myself standing alone among the mem-
bers of the court of dernier resort, who take part in

this decision.. This circumstance, perhaps, should

lead to a distrust of my own judgment, even if it

feUed to shake my confidence in the correctness of

the views I have expressed. However this may be,

I yield to the decision, if not willingly, yet respect-

fuUy."

He was in every sense, whether at the bar, on the

bench, or in private Jife, the true gentleman. And
he did much to establish those agreable amenities

which now exist between the bench and the bar. The

younger members of the profession will remember

with pleasure the kindness, suavity and patience

with which he listened to their first forensic efforts.

Many who came, conscious of ability, but with

shrinking timidity, were encouraged by him—their

mental resources drawn out, and they were led up to

a confidence and self-possession which now sustains

them in the collisions of professional strife.

The faults with which, as a judge, he was charged,

Tsvere principally that he was too slow in the dispatch

of business at the circuit, and that he did not possess

that rapidity of thought which was necessary for a
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judge at nisi prius. Without doubt there were some

grounds for this complaint; and yet the correctness

with which he disposed of business, was an ample

offset for this fault ; and it is remarkable that his de-

cisions made on the trial of causes, were seldom re-

versed by the appellate court.

His repeated election by the people sufficiently at-

tests the esteem and confidence in which he was held

in the district, and the record of those frequent elec-

tions, is the highest encomium that can be paid to his

memory.
Judge WeUs died at Penn Tan on the seventh day

of March, 1868, in the seventy-fourth year of his age.

Mrs. Wells survives him. Their family consisted of

nine children—^two sons and seven daughters. Of
those, four daughters only are living. They are Mrs.

T. B. Hamilton, Mrs. T. A. Johnson, Mrs. S. B. Rob-
bins, and Mrs. J. B. Welch. The late Samuel H.
WeUs, an eminent member of the Yates County bar,

was a son of Judge WeUs. He died on the eighteenth

day of October, 1867, aged forty-eight years.

There is a melancholy interest attached to the his-

tory of Mr. WeUs. Within the space of a few years,

his wife and aU his chUdren, three in number, were
taken from him by the hand of* death. His wife, an
amiable, lovely, and accomplished woman, to whom
he was tenderly attached, died a few months previous

to her husband. The stricken husband and father

thus beheld his household treasures torn from him,

his earthly idols snatched away. In the depths of his

heart he felt ttiat tiiey could never come to him, but
that he should soon go to them. A few weeks he
struggled with Ms sorrows, a few weeks he lingered

around his desolated home, and then foUowed his

loved ones, " where the beautiful fade not away."
For many years, Judge Wells was a conscientious

and an undeviattng member of the Presbyterian

Church. His religion, though strong and earnest,

was in unison with his whole character, calm and
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rational ; though of adamantLae firmness, it was at-

tractive, cheerful, lovely. He was a most severe and
critical judge of Ms own conduct.

He looked upon religion as intended to regulate

our intercourse with one another here, bj adding the

ordinary sanctions of temporal morality ; the rewards

and punishment of another life, "according to the

deeds done in the body." He was not satisfied with

apparent religion, but was particularly interested in

those instructions from the pulpit, which enjoin a
deep, living, all pervading sense of Christian duty
and responsibility; and he united with his Chris-

tianity a deep interest in the history of good and
great men, a veneration for enlightened legislators

—

for the majesty of the laws, a sympathy with philan-

thropists, a delight in eflTorts of intellect, consecrated

to a good cause. For he possessed that congeniality

with spiritual and lofty truths, without which, the

evidences of religion work no deep conviction, with-

out which, faith cannot assert her heartfelt, her glori-

ous work.
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YiKCExr Mathe^r'S was bom in the county of

Orange, N. T., June 29, 1766 ; hence Ms birth, oc-

curred in a solemn and eventful period ; a period

whicli determined the character of ages to come

—

when powerful evils were struggling for the mastery

;

when men gifted with great powers of thought and
loftiness of sentiment— statesmen with broad and
original views of human nature and society, imbued
with self-denying patriotism, were summoned to the

conflict. "Thus he was one of those through which
one generation speaks its thoughts, feelings and ap-

peals to another."

At an early age he was sent to a popular and
flourishing high school, at Middletown, N. T. Al-

though fuUy prepared, he did not enter coUege, but
finished his classical education under the instruction

of Noah "Webster. The acquisitions of that profound
and accomplished scholar rendered him a proper

tutor for a mind like that which young ilathews pos-

sessed. The steady improvement, the cultivated and
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refined taste, the severe industry, and the courteous
manners of the pupil, soon endeared him to his re-

vered instructor.

Having finished hi& classical studies, he went to

New York, and in 1786 commenced the study of law
in the office of Colonel Kobert Troup, a highly dis-

tinguished lawyer and politician, an early and unde-
viatiag friend of Aaron Burr. Here Mr. Mathews
came in contact with Pendleton, Judge, afterwards

Governor, Yates, Chief Justice Morris, Burr, and
others whose names are brilliant in the history of New
York, and distinguished in the annals of our nation.

He had thus rare opportunities for learning from men
as well as from books. It was his privilege to see

how justice was administered by Morris, Yates, Spen-
cer, Kent and Savage. He had opportunities to see

Hamilton and Burr in the forum, and to observe how
forensic questions were managed by those master
minds.

While pursuing his legal studies ia Kew York,
the celebrated gubernatorial election between Judge
Yates and George Clinton took place, which, after a
severe and bitter contest, resulted iii the defeat of the

former by a very smaU. majority. The prominent

partizans of Judge Yates were Hamilton, Burr, Troup
and Duer.

Previous to this election, the Federal party, un-

der the lead of Hamilton, was dominant in the State.

But so great was the popularity of Mr. Clinton that

the Federal leaders were obliged to combine all politi-

cal elements against him in order to secure any hope
of success ; and this is the only instance in which

Hamilton and Burr ever acted together politically.

Although the latter opposed Mr. CUnton's election

with all the strength and power of his mind and raflu-

ence, yet, shortly after his election, the Governor ten-

dered to Burr the office of Attorney-General, which,

after much hesitation, he accepted. In those days,

that office was one of the highest and most important
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in the State. In the language of another, "the offer

of Mr. Clinton was a tribute to the lawjer merely."

Among such men, and amid such scenes, Yincent

Mathews prepared himself for the bar ; and in the

year 1790 he was admitted to practice. After his ad-

mission, he remained with Colonel Troup for some
time. But, tempted by the many avenues of enter-

prise which a new country opens, in the y^.r 1793 he
removed to the county of Tioga, and became a resi-

dent of Ehnira. Here, he soon entered into a success-

ful practice. So rapidly did he gain the confidence

of the public, that in the year 1796, he was chosen to

represent the Western Senatorial district in the twen-

tieth Senatorial session of the State. The Senate at

this time numbered forty-three members, among whom
were Ambrose Spencer, Greneral Philip Schuyler, of

revolutionary memory, Philip Livingston and Jacob

Morris. In a legislative body composed of such men,
Mr. Mathews took a respectable and influential po-

sition.

Soon after he retired from the Senate, a question

of much difl3.culty and embarrassment arose in this

State, concerning the military bounty lands in the

county of Onondaga. After various abortive attempts

at an adjustment of this difficulty, the Legislature of

1798 passed a law creating a special tribunal, to

whom the matter was referred for hearing and settie-

ment, known as the Onondaga Commision. Mr.
Mathews and the late Hon. James Emott were com-
missioners. As this was, in its nature, a judicial

office, it demanded much legal learning, and, there-

fore, these gentiemen were peculiarly well qualified to

undertake the responsible and arduous duties thus
conferred upon them. The successful and satisfactory

manner in which they discharged their trust exhibited
their ability and talent.

In the year 1809, Mr. Mathews was elected to the
eleventh Coagress, from the then fourteenth Congres-
sional district, which consisted of Cayuga, Seneca,
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Steuben, and Tioga Coanties. General Erastus Root,
of Delaware County, and subsequently so distin-

guisbed in tbe history of tbis State, was elected tbat
year to Congress for tbe first time. Mr. Root repre-

sented tbat district for many years in succession.

General Matbews served but one term in Congress.

After retiring from bis congressional duties, be re-

turned to tbe practice of bis profession, and was ap-

pointed District-Attorney in tbe year 1812 ; a position

wbicb was tben second only to tbat of Attorney-Gen-
eral. Tbe spbere of bis duties embraced several of

tbe western counties, and represented a large and ex-

tensive field of oflEicial and professional labor. Tbe
manner in wbicb be discbarged tbe responsibilities

of tbis office, greatly enlarged bis professional repu-

tation.

Daniel D. Tompkins was tben Governor, and, as

Mr. Matbews stood bigb in bis regard, be tendered

Mm tbe office of District-Attorney, as a tribute of re-

spect to tbe accomplisbed lawyer and gentleman.

His professional busiaess increased to sucb an extent,

tbat be was compelled to resign after bolding tbe office

a little over two years. Daniel Cruger, an enadnent

lawyer tben residing at Batb, was appointed in bis

place. General Matbews continued at Elmira untU
tbe year 1816, wben, at tbe solicitation of many friends

in tbe county of Steuben, be removed to Batb, tben,

as now, one of tbe most attractive villages in tbe State.

Here bis popularity continued to increase, and be soon

became one of tbe most distinguisbed lawyers in west-

ern New York. He continued to practice at Batb for

several years ; but in 1821, attracted by tbe many ad-

vantages wbicb Rochester was tben developing, be re-

moved to tbat place, and continued tbere during tbe

remainder of bis bfe.

His reputation as a lawyer went before Mm, and
be immediately entered into a large and flourisbing

practice. At tbis time be was fifty-five years old, in

tbe plenitude of Ms mental powers, witb a constitu-

10
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tion naturally strong and vigorous, tinunpaired. by
any excesses in youth, or manhood ; he was well pre-

pared for the scene of activity and labor which now
lay before him. His untiring industry, his deep and
philosophic research, his singular accuracy, his vigor-

ous grasp of analysis, his clearness and force of con-

ception, need no other comment or proof, than his

early and continued eminence in a profession, which
offers no prize to genius unaccompanied by applica-

tion, and whose treasures are locked up in books,

which hold out no attraction to imagination or taste,

and which can only interest a mind disposed to patient

and intense exertion.

General Matthews represented Monroe county in

the Legislature of 1826. That body, was one of the

ablest ever convened in the State. Samuel Young, of

Saratoga, was Speaker, and, perhaps, no man ever

discharged the duties of that conspicuous office with
more ability, dignity, and brilliancy, tha,n did this

distinguished personage. He was an accomplished
scholar, a close, learned, and accurate lawyer, a sMll-

ful, eloquent, and persuasive debater, a vigorous and
eloquent writer; at once the sword, the shield, and
ornament of his party. Among the many works which
he has left, none have distinguished him more than
his celebrated report on internal improvements, sub-
mitted by him to the Senate of this State in 1839, as
Chairman of the Committee on Finance. This report
is distinguished not only for the grace, beauty, and
eloquence of its diction, but for its bitter and sarcastic

attack upon the various schemes of internal improve-
ments, then extant in the State.

Between Colonel Young and Mr. Mathews there
existed a warm personal friendship, although they at
times differed in politics. The office of District-At-
torney being about to become vacant in Monroe
County, by the expiration of the official term of Tim-
othy Child, General Mathews was solicited to accept
that office, and in 1831, received his appointment.
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He discharged tlie duties of tMs oflBce witli all the

fidelity, skill and abUity which the public expected

from a man of his learmng and experience at the bar.

After holding this position about two years, he
resigned, in consequence of the large increase of his

civil business. This was the last public position

which he ever held. Yincent Mathews never was a

politician. His taste did not lead him into the devious

paths of politics. His attachment to principle, his

undeviating love of religion, protected him from the

deteriorating influence of public station and the rage

of parties.

Passion for the political arena is, undoubtedly, one
of the great evils of the age. It calls out hosts of

contestants for a few places, and encourages a bold

and unblushing impudence in pursuit of personal

elevation, by men of little capacity to discharge the

duties of the places they seek. It opens a theater

where little great men assume the habiliments of su-

periority, and mount some "bad eminence" for a
brief period, only to be pushed into oblivion by some
struggler beneath, who, iu his turn, perches upon
the slippery pedestal to meet the doom of his pre-

decessor. Who can wonder that a mind like that of

General Mathews should turn in disgust from
such scenes ?

He continued to discharge the duties of his pro-

fession, until he became the oldest practicing lawyer
in western New York, having practiced fifty-five

years without interruption, excepting his official

terms. He died on the 26th day of September, 1846,

in the eightieth year of his age ;
" continuing warm in

his attachment to his profession, and industrious in the

research and study it demands, up to the very last,

ceasing his labors only with his life."

His sagacious, profound and philosophical mind
found in the science of law an intellectual aliment,

which sustained and invigorated his mental powers.
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rendering them briIgM and active at a very advanced

age.

He was not what might be termed an eloquent man,

not even a fluent speaker, and yet courts and juries

ever listened to Mm with profound attention. Hia

manner, as a speaker, was unassuming, his language

unvarnished, devoid of tropes and figures ; but, like

St. Paul, when he "stretched forth the hand" to

speak, he often persuaded many a modem Agrippa

to agree with him.

In his practice he was open, bold and liberal—

a

legal gladiator—^wielding a keen, polished and pow-

erful' blade, but never the secret dagger. His deep

abhorrence of guilt rendered him a powerful prose-

cutor, but not a strong defender, unless he believed

in the innocence of his client. Before undertaking

the defense of the accused, he always exhausted every

eflFort to ascertain whether he was really guilty.

The following circumstance illustrates the keen-

ness with which he tested clients charged with crime

:

A man who was accused of murdering his wife,

sought to retain Mr. M. as his counsel. "The cir-

cumstances are against you," said the lawyer, " and
I dislike very much to undertake your defense ; but
if I believed you innocent, I would not hesitate."

The man asserted his innocence with great vehem-
ence, but his words did not quite convince the saga-

cious counselor.

"I have two ways of defending a man charged with
crime. If I think him innocent, I trust very much to

that, and the difficulty of fabricating evidence that

will convict. But, if I think him guilty, if I under-
take his case at aU, I make every efi'ort in my power,
and leave nothing undone which may tend to save
him. Now, sir, which course shall I pursue in your
case ?" said General Mathews, fixing his eye keenly
upon the man.

"I—I—think that you had better not leave any-
thing undone," said he.
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This was sufficient ; the man fonnd other counsel.

Such was the confidence of the profession ia Mr.'

Mathews' knowledge of the law, that a large part of

his practice consisted in preparing written opinions

on important questions of law. These opinions were

known to be the result of great mental action, of much
research, and of large liberal thinking.

He once received a letter from a very young law-

yer residing in a country town, asking his opinion on
a question which the young man wished solved. The
letter did not contain the usual fee ; but it concluded

in these words

:

" K you will send me your opinion on this ques-

tion, I will in return send you mine on any legal ques-

tion upon which you shall desire it."

After reading the letter, turning to his partner, he

said

:

" See here, we shall soon have an opinion ; an

opinion, sir," and then, much amused, read the letter

aloud, after which, he sat down, prepared an excel-

lent opinion, and sent it to the young man, thanking
him for his offer of assistance.

He was distinguished for his domestic and social

qualities. His own fireside was to him the dearest

place on earth. As a husband and father, he was
tender, considerate and indulgent. His conversation

was of the most agreeable kind ; and intellectual men
and women grew more intellectual in Ms society. He
possessed the rare faculty of eliciting the strong

points in the person' s character with whom he con-

versed. Years did not dim the sunlight of his social

and mental powers, or detract anything from the

suavity of his manners.

As old age came upon him, it brought no asperities

to his disposition, no irascibility to his nature. It

seemed ratlrer to temper his mind, "just as the soft at-

mosphere of declining summer communicates its own
tender tranquility to every object and scene viewed
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tlirough it." For many years lie was one of the war-

'dens of St. Lnke's Clmrch, Rochester.

Greneral Mathews was, in every sense of the word,

a pious man. His piety was a deep sentiment. " It

was warm, but not heated : earnest, bnt tranqnil ; a

principle, not an impulse ; the air which he breathed,

not a tempestuous blast, giving occasional violence to

his emotions." His heart was ever warmed by a sa-

cred fLre from above, and in all the trials of life he

was sustained by a firm reliance upon Him to whom
"all hearts are open, all desires known," and hence

the approach of death had no terrors for him.

"like a shadow throivn

Softly and sweetlj- from a passings cloud.

Death fell upon him."

A distinguished lawyer, still a resident of Roches-

ter, and once the law partner of Mr. Mathews, relates

a touching incident which occurred the night but one
before he died. This gentleman watched with him
until past midnight, during which time the venerable

sufferer slept sweetly as an infant. Suddenly he
awoke, and taking the hand of his friend, he said :

"I have had a pleasant sleep, and have dreamed
of bright, good, joyous beings, but that was a dream.
Come, talk to me, tell me about dear old Cooperstown,
and of our Mends there ; tell me all about them."

This request was granted, and in the silence and
stillness of night, beguiling its long vigils, the story

of other days was repeated, the sanctuary of tender
memories opened. The dying lawyer listened, and
as the theme went on, his countenance glowed with
pleasure, and his eyes flashed with pleasant radiance.

Suddenly interrupting his friend, he desired him to

call his daughter, who was peculiarly dtear to him,
and who loved and venerated him with all that beau-
tiful affection which only a much loved daughter can
feel for such a father.
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" My daughter," said he, '^ Mr. Husband has been
talking so kindly io me of our old friends, that I

know you would enjoy hearing him ; and so I have
sent for you."

Fervently kissing his pallid lips she knelt by his

bedside, and holding his thin emaciated hand in hers,

the story was resumed, and thus an hour wore away.

Death was hovering near. Angels were waiting to

convey the earth worn pilgrim to eternal rest. The
gifted soul, on the verge of eternity, turning its last

look on all it was leaving here, the aged face illu-

mined by coming joys, the kneeling daughter, the

cherished friend, bending tenderly over the bed of

death, speaking words that brought up pleasant me-
moirs of the past, formed a group worthy the pencU
of Raphael, the chisel of Phidias or Angelo. It was
indeed

The chamber where the good man meets his fate.

Quite on the verge of heaven. a
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The distinguished position wHch Jolm Toxmg
occupied at the bar aa a legislator and statesman,

renders his name conspicuous in the history of the

State. "Bold, sMLlful, and determined, he gave char-

acter to the political party," which iu the State of New
York acknowledged him as its leader. He did more.

When that party was defeated and prostrated in the

great conflict of 1844, by his ability as a legislative

debater and tactician, by his sturing speeches ia

popular assemblies, he reformed its broken columns,

lifted its trailing banner, infused new courage into its

despondent cohorts, and finally led it to victory. He
is charged, and perhaps jnstiy, with many fsinlts,
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mistakes, and errors, for at present Ms public career

•will be subjected to the lights and shadows of the

political atmosphere through which it is viewed.

Happily for such men, for society, for history, the

traces of passion, of rivalry, collision, and jealousy

wear away by the lapse of time, are often forgotten in

the rec[uiem for the dead.

John Young was born in the State of Vermont, on

the twelfth day of June, 1802. His father was Thomas
'Young, who removed with his famUy to Conesus, Liv-

ingston county, when John was but eight years of age.

He was an innkeeper by occupation, and in early hfe

was distinguished for enterprise and industry, and

always for his irreproachable and manly character.

Mrs. Young, the mother of John, was a woman pos-

sessed of those sterling traits of character, those strong

mental qualities and heroic virtues which distinguished

many of the pioneer wives and mothers.

John was the youngest of three brothers. At
an early age he began to develope a mind which

gave his friends high hopes for his future success

in life. His mother read with pleasure and profit

works of gifted authors and accomplished schol

ars. Thus she was qualified to exercise excellent

taste and judgment in the selection of books for

her boy. Accordingly, she placed in his hands pro-

ductions which tended to enlarge and liberalize his

mind. When but ten years of age he had read of

Aristides the Just, of Themistocles, with his Spartan

virtues, of Brutus, and of the mother of Gracchi.

Greece and Rome rose before him, and his youthful

mind was fired with the eloquence of Demosthenes,

the oratory which sprang native and vigorous amid
the factions and freedom of the accomplished Athe-

nians.

In that early day, the Columbian Orator, and the

English Eeader, works compUed from the most ele-

gant American and English writers, were the principal

reading books used in schools. Mrs.'Young encour-
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aged her son to commit large portions of these works

to memorj, and then repeat them to her while she

carefully corrected every error in pronunciation and

period. This mental occupation was almost invalu-

able to him iu forming his style of speaking and writ-

ing in after life.

The circumstances of Ms Mher did not admit of

his receiving those advantages of education which his

mind demanded. The only institution of learning to

which he was admitted, was the common school of

Conesus. But the growth of such a mind as John

Young possessed, could not be retarded by the want

of advantages. It grasped after knowledge, with the

same intuition which causes the tendril buried in

darkness, to lift itself into the pervading bright life-

giving sunbeam. What could not be taught him in

the Conesus school, he studied with success by his

father's fireside, with no other tutor but self-reliance,

energy, and perseverance. He purchased the best

classical works of the day, and devoted himself to

them with such untiring industry, that in his humble
home, far from academic halls, he became an excellent

classical scholar, uniting with his acquirements that

practical knowledge which prepared him to enter the

theatre of life, a successfol actor ; and without which,

apparatus or books, teachers, criticism, ancient lan-

guage, and general literature are of littie moment.
Indeed, without practical learning, fancy and

logic may please, but they cannot move men pro-

foundly and permanently. It is the practical, which
in a speaker or writer suggests ideas, gives facility

and energy of expression. It prompts "the thoughts
that breathe and the words that bum," it excites those

mysterious combinations of speech and thought, which
send the speaker's soul through his hearers, breathes

new life into old and faded truths, and causes an in-

stantaneous gush of thought and feeling in the mind
of the auditor. The world is full of impracticable edu-
cated men, who, like the solitary Crusoe, on a distant
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island, possess rich, solid bars of gold, but wtose value

is useless.

"Like certaia cMntzes, calicoes, and ginghams,

they show finely in their first new gloss, but cannot

stand the sun and rain, and assume a very sober

aspect after washing day." But he who seeks knowl-

edge as did John Young, cannot fail to be practicable,

for his mind is kept lively and active by being com-
pelled to exert his energies—^by the stir of the world
around him, which acts upon his intellect like an in-

vigorating breeze blowing away aU the dust and rub-

bish, keeping his faculties in a healthy tone, when,

perhaps, they would become feeble under the regimen

of recluse scholars, and dealers in mere erudition.

At a very early age Mr. Young was fully prepared

for a teacher of common schools ; and in that profes-

sion, he soon acquired a reputation which gave him
the choice of the schools in Livingston county. He
once related to a Mend at Albany, after a triumphant

legislative contest, the following circumstance in his

life, while teaching

:

" One winter, while I was teaching in the town of

Livonia," said he, "my scholars accepted a challenge

to meet a rival school at a spelling match. It was a

great event in their lives—^greater in mine, for I was
their commander-in-chief, and the thought of defeat

was like death to me ; so I drilled my scholars in the

spelling book, with untiring industry. The day of the

contest came, and my pupils were victorious. The
young men of the defeated school then challenged my
boys to a wrestling match ; the challenge was accepted,

and the match immediately took place on the play

grounds of the school, and my scholars won another

victory. The exultation which I felt was only equaled

by the triumph of my boys. I was Csesar at PharsaUa,

they my conquering troops. That would have been

the proudest day of my life, had I not lost my laurels

by accepting a challenge from my rival teacher, to

decide the contest of the day by wrestling with him-
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In the flusli of two victories, I felt the strength of

giants. But this contest ended by my being inglori-

ously thrown into, and covered up by a snow-bank,

as a reward for my vaulting ambition, which in this

case, surely overleaped itself. That day, however,

was the epitome of the ambitions and struggles of

life—one moment exultant with success, the next de-

spondent with defeat."

At the age of twenty-one, Mr. Young entered the

office of A. A. Bennett, Esq., then a prominent lawyer

practicing at East Avon, JJ^ew York.

In those days, a clerkship of seven years was re-

quired of law students, before they could be admitted

to a class for examination, unless classical studies had

been regularly pursued, under some competent teach-

er, or the candidate was in possession of a diploma

from some college. As Mr. Young had no certificate

of classical studies, from a competent teacher, and
had no diploma, he was compelled to struggle through
a seven years' clerkship. Unwilling to be an expense

to his father, he sustained himself through several

years of this term, by teaching. At length he was
invited by Ambrose Bennett, Esq., a leading lawyer
of the Livingston bar, residing at Greneseo, to enter

his office as a student. The offer was accepted, and
Mr. Young became a resident of Geneseo for Ufe.

Through the influence of Mr. Bennett, he was admit-
ted to the Livingston Common Pleas, after studying
four years. The late Charles H. Carrol was then first

judge of that court.

He was a man of ability, dignified and winning in
his manners, a gentleman of the old school. In
early Ufe a scholar, whose attainments were polished
by intercourse with a highly cultivated and refined
society, in his mature years a lover and patron of
progressive agriculture, an amiable, high-minded
and valuable citizen, a Christian gentleman, an honor
and an ornament to the bench of Livingston county.
The Common Pleas possessed original jurisdiction,
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and was a tribunal in wMcli important civU actions

were commenced and tried ; wMle it relieved tlie Cir-

cnit from a large amount of business, and led to a

speedy termination of litigated suits, it also tended

to a more strict and better education of lawyers in the

trial of cases, than the loose, careless trials before ref-

erees, to wHcli, owing to the crowded state of the

Circuit calendars, the profession is now obliged to

resort. After his admission to the Common Pleas,

Mr. Young amply sustained himself by practicing

in that court, and in the courts of justices of the

peace. In these tribunals he evinced that legal abil-

ity, which subsequently led to the high distinction

he attained at the bar.

In October, 1829, he was admitted to the Supreme
Court, and at once entered into a practice which was
lucrative and flattering to his professional ambition.

He had been at the bar of the Supreme Court but a

comparatively short time before he was conceded a

high rank in the profession.

One of the early cases which greatly distin-

guished Mr. Young, was an action brought by a Miss

Saterlie against Richard Windsor, for the breach of

a marriage contract. Mr. Young conducted the ac-

tion for the lady, and the late Judge Mullett ap-

peared for tl|^ defendent. It was tried at Batavia.

The defense admitted the promise and breach, but

set up in defense of it, the unchaste and impure con-

duct of the lady after the engagement. Both parties

belonged to influential families, who occupied high

social positions, and as may weU be supposed such

an issue engendered the most bitter feelings. A
large number of witnesses were examined, and the de-

fendant succeeded in establishing by the testimony

of a young man, the truth of the matters set up
against the lady. There were other witnesses whose
testimony tended to show corrupt conduct on her part.

This brought the trial to a fearful point; for the

plaintiff and her Mends to be defeated in such a case,
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would be rain to her, and disgrace to them ;
and as

the case stood when Mr. Mullett closed the examin-

ation of the young man, there seemed little hope for

her. But on the cross examination, Mr. Young suc-

ceeded in drawing from the witness the fact that he

was a discarded suitor of the lady, and that he had

on one or two occasions, made certain threats, which

exhibited his desire for revenge. The counsel also

succeeded in entangling htm in the second relation

of his story, to such an extent, that it had the appear-

ance of improbability. But after aU, when the ev-

idence closed, the case had an unpleasant appear-

ance for the plaintiff.

Judge Mullett made a strong and powerful effort

for the defense. It combined the eloquence of reason,

of sympathy and passion. It was such an effort as

drew from Mr. Burke his celebrated and beautiful

panegyric on the elocLuence of Sheridan, when those

brilliant orators were opposed to each other on a

State trial.

Mr. Toung saw the effect which Mr. Mullett' s ad-

dress had on the jury, and he prepared himself to

overcome it. He commenced by extolling the speech

of his adversary in the highest terms. " In the lan-

guage of another," said he, "my antagonist has used
every species of rhetoric, every kind t)f eloquence.

Whatever the acuteness of the bar, the solidity of

the judgment seat, and the sacred morality of the

pulpit, have hitherto furnished, nothing has equaled
what we have heard to-day in this court room. But,
gentlemen, my opponent is entitled to still higher
credit.

" With no reliable evidence to sustain him in the

defense of this man, he has invented a theory, which
in less powerfal hands, would have been but the
stuff which dreams are made of, but filtered through
his fine brain, it assumes something like reality. It

wiU therefore be my duty to dissect this theory, and
to ascertain what evidence there is in the case to sus-



JOHN YOUNG. 159

tain it ; and then to see what facts there are to war-

rant a verdict for this deeply injured young lady

;

for you are the unfettered, unlimited, and final judges
of that question, and of the amount of damages you
may think proper to give. Gentlemen, you have,

thank God, a still higher power and duty—the power
to examine and decide upon the credibility of the

"witnesses who have testified in this case, according

to your best knowledge and observation ;—in the

light of experience and according to the laws of hu-

man actions and fpaUty. Exercise that power, gen-

tlemen, sternly and impartially in this case (for I teU

you there is perjury here) with the conviction that

the eye of God is upon you, and my client is saved."

Mr. Young then took up the case, and his effort

was characterized by such power of mind, that it ren-

dered him the peer of Williams, and Ogden Hoffman,

as a jury lawyer.

The jury returned a very heavy verdict for the

lady. A motion was made by the indefatigable ilul-

lett for a new trial, which was denied by the court.

In the spring of 1833, Mr. Young was married to

Miss EUen Harris, an accomplished daughter of the

late Campbell Harris, of York, Livingston county.

Early in life he was attracted to the political field.

On attaining his majority, his preference directed him
to the Democratic party. In the autumn of 1828, the

Democrats of Livingston county nominated him for

County Clerk. His opponent was the late Chauncey
Bond, of Geneseo. Duiing this canvass he ardently

supported General Jackson for President, and such

was his enthusiasm for "the old Hero" that he lost

all interest in his own election. His party being in

the minority in the county, he was, of course, de-

feated.

Some tune previous to this election the abduction

of WiUiam Morgan took place, and the anti-Masonic

party sprang into a powerful existence. Mr. Young
condemned the high-handed act of Morgan's taking-
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off, and shared in the general indignation wMcli it

created. His attaclunent to General Jackson pre-

vented Mm from uniting Ms fortxmes witli the Anti-

Masons. But in the faU of 1829 he identified Mmself

with them, and adhered to their fortunes, through aH

their changes and vicissitudes, until they umted with

the old National Republicans and formed the WMg
party.

In the fall of 1832, Mr. Young and George W.
Patterson were elected members of Assembly from

Livingston county. They took their seats in that

body January 6th, 1833. The Anti-Masomc party in

the Assembly was then led by Francis Granger, of

Canandaigua, and in the Senate by William H. May-
nard, of Utica.

Mr. Granger was distinguished by many splendid

and showy attributes of mind and person, possessing

those qualities which constitute a successfal parlia-

mentary leader. He had already represented the

County of Ontario, with marked ability, in four suc-

cessive legislative sessions. Subsequently, he was the

candidate of Ms party for governor. For a long time

he exerted an extensive influence in the politics of the

State.

Mr. Maynard was the great intellectual light of the

Senate—the Halifax of Ms party. As a lawyer, he
was distinguished for the profundity of Ms leamiag,

—the result of Ms industry. Accustomed to the long

patient vigils of the scholar, and the ardent study of

political philosophy, he was logical and exact.

In the different branches of the Legislature of

1832, two future governors of the State occupied
seats ; one of whom was WUliam H. Seward, and
the other John Young. The former was elevated

from the gubernatorial chair to the Senate of the

Umted States, and from thence to be prime minister
of two presidential administrations. Both of these
gentlemen, in 1833, were overshadowed by the talents,

position and influence of Maynard and Granger. The
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early death of the former opened a field for the splen-

did and powerful abilities of Mr. Seward, whUe the

mental resources of John Young in the political

arena, gradually removed all opposition in his way,
and he grasped the highest honors in the Empire
State.

In the Legislature of 1833, Mr. Young occasionally

took part ia the debates. Whenever he arose to ad-

dress the House, he commanded respect and attention.

His speech delivered ia opposition to a resolution de-

claring that the charter of the United States Bank
ought not to be renewed, exhibited a profound
knowledge of the fiscal affairs of the nation, and
gained him considerable reputation.

His speech in opposition to the bUl introdiiced

into the Assembly by Mr. Van Duzer, of Orange, in-

creasing the salary of judicial officers, brought upon
him the hostility of those interested in its passage,

some of whom took measures for retaliation, which
led to a singular and sharp contest. His ardent sup-

port of the Chenango Canal bill gained him many
Mends interested in that measure.

After retiring from the Assembly in the spring of

1833, he was not in the political field again for several

years, preferring the solid honors of his profession to

the precarious 5)osition and evanescent success of the

politician, who to-day is lifted to the Pisga of his

party, and to-morrow lies by the cold streams of

Babylon, with none so poor as to do him reverence

;

or who, like the giant in the beautiful fable of Sisy-

phus, is fated to an eternal renovation of hope and
disappointment.

Early in the year 1836, A. A. Bennett, Esq.. then

a resident of Lima, N. Y., was appodnted District-At-

torney of Livingston county. He was a powerful

and indefetigable public jffosecxitor, and stood high

at the bar. Soon after entering upesn the duties of his

office, several persons were indicted for the crime of

arson, committed in one of the northern towns of the

H
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county. The circumstances of the case created great

public indignation and considerable excitement. Some

of the persons who were charged were farmers, and

men of good reputation. Mr. Young was retained

for the defendants ; the ability with which he con-

ducted the defense will not soon be forgotten in the

County of Kvingston. The defendants were all dis-

charged.

He possessed a polished sarcasm, but it was a

weapon which he seldom wielded.

Mr. Bennett had the more original fancy,—

a

deeper pathos ; though Mr. Young was no stranger

to the pathetic ; while he could follow an argument

with a more sustained acuteness.

In the fall of 1836, Mr. Young was nominated by
the Whigs of the thirtieth Congressional district as a

candidate for member of Congress, to fill the vacancy

occasioned by the resignation of Philo T. Fuller. He
was elected, and took his seat in the twenty-fourth

Congress, December 4, 1836. After retiring from that

body, he returned to the duties of his profession, de-

clining a re-nomination.

Luther C. Peck, then a resident of Pike, Alle-

gany county, was nominated and elected a member
of the twenty-fifth Congress. Mr. Peck was a mem-
ber of the House of Representatives from his district

four years, serving with distinguished ability, and
leaving upon the record of its proceedings the indu-
bitable evidence of his high capacity as a legislator

and lawyer, as an orator and debater.

In the memorable contest of 1840, Mr. Young was,
at the solicitation of the leaders of the Whig party in
his Congressional district, again before the people as
an aspirant for Congress. He was triumphantly
elected, and on the 31st of May, 1841, took his seat as
a member of the twenty-seventh Congress, at the
extra session called by Mr. Tyler. This session con-
tinued until the IBth day of September, following. It

again assembled on the 6th of December, 1841, and
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adjourned on the 30th of August, 1842. It re-as-

sembled on the 5th of December, 1843, and continued

its session until March 3, 1843. This was Mr. Young's

last service in the National Legislature. While in

Congress he distinguished himself more by his labors

in the committee room, and by his sagacious advice

in regard to the movement and policy of the Whig
party, thanby the number and ability of his speeches.

The Bank bills vetoed by Mr. Tyler,—^the distribution

of the proceeds of tbe public lands,—^the tariff of

1842,—were the great questions of the day, and he

participated in the discussion of them with an ability

which reflected honor upon his party and his district.

On his return home from this Congress, he was
publicly received by his friends, and partook of a

public dinner at Gfeneseo. A large number of leading

politicians of Livingston and Allegany counties were

present. In a short address he alluded to the policy

of Mr. Tyler, which evinced the disquiet he felt for

the course pursued by him. "A short time ago,"

said he, " the country resounded with shouts for Tip

and Tyler ; but the scene is changed."

Mr. Young, having formed a copartnership with

his brother-in-law. General James Wood, Jr., of Gen-

eseo, in company with that gentleman, he again re-

turned to the practice of law. Such was their success,

that Young & Wood became a leading law firm in

western New York. It existed until after the senior

partner was elected governor of the State. Since that

event. General Wood has continued in practice, . at-

taining a high and honorable position at the bar.

During the recent civil war, as colonel of the renowned

One hundred and thirty-sixth New York volunteers,

he proved himself a gallant soldier. For his merito-

rious services, and bravery on the field, he was pro-

moted to the rank of brigadier-general, serving until

the war closed.

In the autumn of 1844, the Whigs of Livingston

county again summoned Mr. Young from the duties
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of his profession, and he was induced to accept the

nomination for member of Assembly. His election

was a matter of course. The powers of John Young

as an orator and legislator, were never fully devel-

oped, until he entered the Legislature of 1845.^ Here

he raised himself to an eminence, seldom attained in

a legislative body, and from which he easily reached

the executive chair, though compelled to contend

with the ablest intellects of the State. Horatio Sey-

mour was a member of that Legislature, and as the

Democrats were in the ascendancy, he was elected

speaker. Mr. Seymour was then attaining that bril-

liant reputation which has placed him among the most

distinguished men of the nation.

Li the year 1845, the most popular measure with

the people of the State of New York, was the proposed

convention for the amendment of the Constitution. It

was claimed with much propriety, that there were

many corruptions and abuses existing in the State,

which would be eradicated by a convention, and the

people, therefore, eagerly demanded the passage of a

bill providing for this measure.

In the Legislature of that year the Democrats were

divided into Radical and Conservative Democrat fac-

tions, which subsequently resulted in the great schism

of Hunker and Barnburner. Between these factions,

the Whigs held the balance of power. Mr. Young,
who early understood the great popularity of the pro-

posed convention, adopted that measure as a party

policy, which he saw would lead to success. With
one or two exceptions, the Whig members coincided

with him. Under his lead and direction, no means
were left untried which promised to widen the breach
in the Democratic party in the House. His manage-
ment was admirable and successful.

The Radicals had long been in favor of the pro-
posed amendment to the Constitution, but did not
desire a convention, while the Conservatives were in
fact opposed to either convention or amendment.
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When the c[iiestion came before the Assembly, the

Whigs voted against the proposed amendment, thus

compelling the Radicals to insist upon a convention

rather than encounter the unpopularity of opposing

it. The bill for the convention could not pass with-

out the assent of the Whigs, who, of course, would
not consent to the passage of any measure which did

not tend to strengthen them in the State. And thus

the question of a convention was, for a long time,

one of absorbing interest in this Legislature, leading

to frequent and exciting debates, which brought

Mr. Seymour and Mr. Young in collision ; the

discussion which took place between them has rarely

been equaled for eloquence or ability, at least in the

Legislature of New York.

It drew to the Capitol crowds of deeply inter-

ested people, creating as much interest at Albany,

as did the great Senatorial debate between Webster
and Hayne at Washington. Each was a chieftain of

his party, and each contended for a prize, well worthy
the ambition of such contestants. Both won distin-

tinguished honors, and it is not invidious to say, that

Mr. Young in this debate placed himself among the

great parliamentary orators of the State. In one of

his speeches, he alluded to Mr. Seymour in the fol-

lowing language

:

"I have a siagle word to say of him. There is

much of him to cultivate for good. He has shown
himself the possessor of high, commanding, brilliant

talents, and if he would forget party, and turn aside

his passion for power, and the narrow paths of party

discipline, and tactics,—tear away the drapery he has

thrown around himself, and stand out his own living

self, breathing out the purposes of his own great and
generous heart; I hope, I trust, I shall live to see

him occupying the highest station which his ambition

desires." Mr. Seymour's reply was equally happy,
and his retort to the charge made against him by Mr.
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Young, of love of party and party tactics, was keen
and pointed.

In his speeches at the bar, in the Legislature, or in

the popular assembly, Mr. Young usually avoided

anything like an exordium, and endeavored to lead

his audience by the shortest and most direct course

to the real point under discussion. In no instance

did he permit himself to make a lengthy effort.

Hence his arguments were like a short polished and
keen weapon, used with intensified force and power.

The convention bill finally passed the Assembly,
on the twenty-second of April, 1845. The Senate con-

curred ; it received the signature of Governor Wright
and became a law. The passage of this bill was an
auspicious day for John Young. It was the success-

ful consummation of a policy which would have added
lustre to the laurels of Pitt, Fox, Clay, or Webster.
It did not aggrandize himself alone, but in the next
gubernatorial election it tended largely to the suc-

cess of the Whig party in the State.

In the fall of 1845, Mr. Young was returned to the

Assembly. The Legislature of 1846, like its predeces-

sor, contained some of the most eminent men in the

State. Mr. Young was the Whig candidate for

speaker, but as his party was in the miaority, he was
defeated, and W. C. Grain, of Herkimer, elected.

This session was not an important one, excepting

as it served to keep alive those divisions in the Dem-
ocratic party, which at a later period developed them-
selves into an open and fatal rupture.

Just as the Legislature was on the point of ad-
journing sine die, the intelligence reached Albany,
that a collision had taken place between the forces of
the United States and the Mexicans on the Rio Grande.
On the introduction of a bill into the Assembly author-
izing the governor to sustain the nation with men and
arms, Mr. Young, in an eloquent speech, declared his
intention to sustain the resolution, concluding in the
following memorable language

:
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" The country is invaded, the rights of our citizens

have been trampled upon, and I wlU. sustain the

country, right or wrong."

These remarks were the subject of much comment
and considerable censure. But as has been well said,

"Mr. Young never regretted the utterance of them,

and construed in the spirit in which they were uttered,

as indicating the duty of the good citizen, to waive his

individual opinion, when called upon by the action of

government to support it against a foreign power—it

is so near akin to patriotism, that it must find a re-

sponse in the heart of every one who loves his coun-

try." The great patriot who uttered the words, "Our
country first, our country last, our country always,"

was inspired by the same sentiment which prompted
those celebrated words of Mr. Young.

In the Legislature of 1846, Mr. Young voted for the

law abolishing distress for #ent, and he unreservedly

declared his willingness to afford the anti-renters such

aid and protection as the Constitution vouchsafed to

them. He even asserted his willingness to amend the

Constitution to protect them still further, and indorsed

the changes made in their favor in the convention of

1846.
:

Such was now the popularity of Mr. Young in the

State, that in 1846, he became a prominent candidate

of the Whigs for governor. Mr. Fillmore had been

urged as a? candidate, but it was well known that he

did not desire the position.

On the twenty-third of September, 1846, the Whig
State convention assembled in Utica. It was the scene

of a singular, and what might be termed a three-cor-

nered contest. The defections which subsequently

dissolved that great party, here distinctly exhibited

themselves, under the names of Conservative and

Radical Whigs, or Silver Gray and Wooly Heads.

The former were lead in the State by Mr. Fillmore,

Luther Bradish, and John A. Collier ; the latter by Mr.

Seward, Mr. Weed, and others. There was also a
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strong anti-rent element in the convention, tlie leadei

of wMch. was Ira Harris.

AltliOTigli the name of Mr. Fillmore was presented

to the convention against his wishes, yet such was hij

great popularity that he was a powerful competitor.

Mr. Young was the Radical candidate, and althougt

there was no personal friendship between him and

Mr. Seward, yet on this anti-rent question they

agreed, and as the Eadical leaders preferred Mr.

Young to Mr. Harrisj they strongly sustained the

former. After balloting for a long time, the anti-

renters yielded their preference for Mr. Harris. Mr.

Young received the nomination for governor, and
Hamilton Fish was nominated for lieutenant-governor.

The Democrats renominated Silas Wright and Addi-

son Gardiner. With such powerful candidates they

were confident of success. The election resulted in

the success of Mr. Young by eleven thousand major-

ity, and in the defeat of Mr. Fish; the Democrats
elected Mr. Gardiner, lieutenant-governor.

Mr. Young entered on the duties of his adminis-

tration. His first message was distinguished for con-

ciseness and brevity, yet it was regarded as a dignified

and able State paper. On the question of the Mexican
war, he reiterated the sentiments of his speech on that

subject in the Legislature of 1846. It is said that be-

fore this message was sent to the Legislature, he sub-

mitted it to certain eminent Whigs, who strongly

urged him to expunge that part of it which referred

to the war ; but he was inflexible, and it was read to

the Legislature without amendment in that respect.

The measures which it recommended met the appro-
bation of the Whigs; while they were condemned
only by the most violent and bitter Democrats. In
his second annual message, he alluded to the Mexican
war in much the same language as the former mes-
sage.

During his administration the Legislature was
principally engaged in preparing such laws as were
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demanded by the new Constitution ; and as that in-

strament had deprived the executive of nearly all the

official patronage formerly attached to that office, he
was relieved from the vast responsibility of his prede-

cessors. In the appointment of the few officials

which the new Constitution left to the governor,

h.e declined the advice and counsel of leading Whigs
who had hitherto had a controlling voice in these

matters.

Soon after assuming the duties of his office, two
leading WMgs called upon him for the purpose of in-

fluencing bim on the question of executive appoint-

ment
" Grentlemen," said he, after listening to their

statements, "allow me to inform you that I am the

governor of the State of Xew York."
"Are we to understand that you decline to listen

to OUT suggestions in this matter i"

"Certainly," was the reply.

They withdrew.

"High-reaching Buckingham is growing circum-

spect," said one of them, as they descended the steps

which led from the executive mansion.

"Yes," replied the other, " and his circumspection

will send Mm to private life."

Among the first acts of his administration was the

pardoning several anti-renters, who had been con-

victed and imprisoned during the administration of

Grovemor Wright. In this act he incurred the dis-

pleasure of the Conservative wing of the Whig party,

and the usual criticism and newspaper condemnations

followed, which had the eflfect of strengthening his

friends as well as his enemies, and thereby leaving

the matter about equally balanced. The governor in-

sisted that the offense of the convicts was merely po-

litical, and therefore called for the interposition of the

pardoning power.

In thd early part of his administration, the ques-

tion of the extension of slavery to the territory to be
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acquired from Mexico, began to be agitated ; and sanc-

tioned by Tiim resolntions were adopted in the Legis-

lature instructing the Senators and Representatives

from this State in Congress, to vote for the prohibition

of slavery in such territory, thus evincing his views

on a question, the settlement of which, subsequently,

led to such a fearful arbitrament.

"His views with regard to the war with Mexico,

his refusal to make his appointments in accordance

with the wishes of Mr. Seward and his friends, were

not satisfactory to one branch of the Whig party, and

led to considerable feeling, though no open rupture

took place. He did not desire a renomination ; con-

sequently the harmony of the party was not disturbed

by any considerations merely personal to himself,"

though the feud between the Wooly Heads and the

Silver Grays continued until the great Whig party

became a thing of the past.

The popular manners of Governor Young, his en-

tire freedom from all affected dignity and self-import-

ance, the perfect ease with which he received all those

who approached him, his possession of those traits

which command respect, rendered him personally

popular. In his character there was a lively vein of

wit and humor, which in public or private life ren-

dered him attractive ; and he knew how to pass "from
grave to gay, from lively to severe," with a facility

rarely met.

Among the amusing incidents of his gubernatorial

life, which he sometimes related with infinite relish,

was the following

:

One morning, while busily engaged in his room, a
person was announced as Mr. , from Livingston
county. The governor did not recognize the name,
but, coming from Livingston county, he was ad-
mitted ; and a taU, gaunt, queer, but somewhat self-

possessed individual entered the room.

"Good-morning, Mr.—I beg pardon— Governor
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Young
;
glad to see you ; how's your liealtli now, and

your family ?" said the man.
"Good morning, sir," said the governor, look-

ing very iaquisitively at the queer specimen before

him.

"Ton don't know me, I see. Well, governor,

Pm the chap yon saved from State prison for being

mixed np in that confounded affair about the build-

ings going up one night. My gracious ! what a speech

you made for me. The way you bored for water was

awfoL I felt bad, but I didn't cry until after the

jury did. You got me off slick as grease. Hard
work

;
got good pay, though, and "

" My good friend," said the governor, interrupting

him, "I am glad that you remember my services in

your behalf ; but as I am in great haste, you must ex-

cuse me now."
"But, Governor, this is a business call, and busi-

ness is business," said the fellow.

" Well, what is your business V said Mr. Young,
growing impatient.

" Well, you see, Fm in for it again—^I'm indicted

for another affair, a little worse than the first one

;

pretty sure to go up unless I have help ; and as Tm
out on bail, I've come to you again to assist me ;—al-

ways stigk to those that do well by me," said the

fellow.

"But I am not practicing law now, and I cannot

help you," said the governor.

"I understand, but you see as you lay over aU
the judges in the State now, and I am going to stand

a conviction, cause I can't help it, I 'spose ; and the

judge will send me to State prison, and now. Govern-

or, the joke comes in ; when I am fairly in (I shan't

mind that), you just come down with your pardon,

and lay out that judge, and set the district-at-

torney whizzing. Don't you see, Mr.—I beg pardon.

Governor—^that you can save me this time a good deal

easier than you did before, and I guess for less
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money, but don't wait long with your pardon," said

the fellow.

Mr. Young, greatly amused at the man's sincerity

and pertinacity, assured him, that if he was con-

victed, he would look over the evidence, and see how
the case appeared, and then he dismissed his visitor.

In the Whig National Convention of 1848, Mr.

Young was a warm friend of General Taylor, but

the distinguished public services, captivating and
profound qualities of Mr. Clay, caused him to prefer

that great statesman for president ; and when, in 1849,

Governor Young desired to be appointed assistant

treasurer in the city of New York, a position then

held by ex-Governor Bouck, he was opposed by the

leaders of the Eadical Whigs, his preference for Mr.

Clay to General Taylor being made as a reason why
he should not be appointed to any office under the

new administration. But theman who had been so long

familiar with the detail of politics, and who under-

stood so weU the iutrigues of cabinets, was a match
for his powerful opponents ; and in July, 1849, he
was appointed to the important office he sought.

This was the last public station he ever occupied.

He died ia the city of New York in April, 1852, in

the fiftieth year of his age.

Mrs. Young and four children survive him.

The former resides at Geneseo, N. Y., respected and
esteemed for many distinguishing virtues and ami-

able traits of character.

Thus we have seen John Young, the artificer of

his own fortune, the solitary and humble student, the

teacher, lawyer, legislator, and, finally, governor of
the Empire State. Often eulogized and vituperated,

but in aU these phases of his life successful. At
times displaying powers of oratory of which he
seemed unconscious, and exhibiting legislative abil-

ities that made him the brilliant leader of his party,

the chieftain who restored its fallen fortunes ; and L'

he was hated by many, he was admired by more.
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As governor, his administratioii may not be cele-

brated for any striking policy, nor may it dazzle ns
by brilliant contrasts between its good and bad qual-

ities ; between the vicisitudes of prosperous and ad-

verse policies ; bnt apart from tlie censure of its en-

emies, and the commendations of its friends, the im-

partial historian will accord to it as mnch ability and
eminence as had been awarded to the administra-

tions of most of his predecessors. As has been well

said, "the light which radiates from the life of a great

and patriotic statesman is often dimmed by the

mists which party conflict throws around it. But the

blast which strikes him down, purifies the atmos-

phere which surrounded him in life, and it shines

forth in bright examples and well earned renown.
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The name of Geoige Hosmer was for many years
identified with the legal interests of western New
York, and his career at the bar has passed into its

history. He was a lawyer of eminent abilities, pos-
sessing many solid and shining acquirements, a mind
naturally strong and comprehensive, improved by the
usual classical studies, a critical acquaintance with
English helles lettres, and a laborious and systematic
study of the common and statute law. Hence, the
high position which he attained in his profession was
the legitimate and proper reward of real merit, of un-
tiring industry, dUigent research, and not the result
of any adventitious circumstances. The wreath which
he wore was not won in contests with plebeian com-
petitors, for it was his fortune to commence and con-
tinue his professional struggles with those gigantic in-
tellects which composed the bar of western New
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York ; noble and generous rivals, who yielded Mm
with cheerfulness and pride the honors he had
achieved.

George Hosmer was born itf Farmington, Conn.,

August 30th, 1781. He was a descendant of Colonel

Thomas Hosmer, of Hawkworth, England, a strong

and vigorous supporter of CromweU ; sustaining him
with undaunted valor in the field, and aiding in those

deep laid ambitious schemes which elevated that sin-

gular man to the position of lord protector of Eng-
land, and upholding the protectorate with all his

power and influence. When at length the sun of

Cromwell descended forever, and Charles II. returned

"to his own again," Colonel Hosmer, with the fugi-

tive regicides, Goff, Walley and DixweU, was com-
pelled to leave England and secure an asylum from
royal vengeance in the wilds of Kew England. He
settled at Middletown, Connecticut.

George was a nephew of Hon. Titus Hosmer,
of Middletown, a distinguished scholar, statesman,

judge and lawyer. The elegant poem or elegy on his

death, written by the pen of Joel Barlow, wUl long

be remembered as a beautiful and scholarly produc-

tion. The father of the subject of this sketch was
Timothy Hosmer, one of the earliest settlers of On-

tario county, a man of liberal education, a physician

by profession, and a true gentleman of the old school.

At the commencement of the revolutionary war, he

entered the Continental army as surgeon of a Connec-

ticut regiment, in which capacity he served during

the war, with the exception of two years, during which
time he served as surgeon on the staff of Washing-
ton. He was present at the battles of Monmouth,
"White Plains, Brandywine, Princeton and Trenton.

At the execution of Andre he was one of the attend-

ing surgeons, and no event which he witnessed dur-

Jng the progress of the whole war made so deep and
lasting an impression on his mind as did the death of

that elegant and accomplished soldier. In after
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years, while relating the circumstances of this execu-

tion, he was "often beguiled of his tears."

In October, 1798, he was appointed by Grovemor

George Clinton, first^udge of Ontario county. Oliver

Phelps, with whom he came to western New York,

had previously been appointed to that office, but

such was the condition of the county that no courts

were held or organized by Judge Phelps, and his

many important business relations compelled him to

resign, and Dr. Hosmer was appointed in his place.

Mr. Phelps was a native of Windsor, Connecticut,

and with Nathaniel Gorham was one of the earliest

landholders in the then far off Genesee country. He
was active, high-minded, enterprising and intelli-

gent. When he first visited western New York, that

now highly cultivated and splendid section, of the

State was an unbroken wilderness, save the few settle-

ments or openings made by the Indians. But the

sheen of its beautiful lakes and rivers, the legendary

hunting grounds of the red man, and the natural

beauty of the country, had many charms fpr the in-

trepid pioneer, and as if by prophetic vision he saw
something of its future greatness, though he could not

realize that within a period of time less than a cen-

tury it would attain a position in civilization, wealth

and refinement equal to realms known in history for

Mr. Phelps first visited Geneva, than called Kane-
desaga, in the year 1788. In the spring of 1789, under
his auspices, a large company from Connecticut and
Massachusetts commenced a settlement in the country
of the Genesee; after encountering many hardships
and adjusting many difficulties with rival companies
and the Indians, a settlement was permanently com-
menced. Canandaigua, or Canadargua, as it was first

called, was the headquarters of Mr. Phelps. The
beautiful location of that village, or trading post as it

was then, had been previously described by tourists

and adventurers who had occasionally found their
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way to this distant country. As early as 1765, a

traveler by tlie name of Kirtland, visited Kanadesaga,

or Greneva, and in a letter to Sir William Johnson,

under whose auspices the journey was undertaken,

he bitterly complained of the fare he found.
" Could I have plenty of fresh venison and bear's

flesh," he said, "I could do without bread, ye staff

of life ; but to have little of either, and ye most part

of it rotten, I think may be called coarse food."

In another part of this letter, he says he finds

"nothing but ye Indians here." And this only a,

hundred and four years ago.

Soon after the settlements under Phelps and Gror-

ham were commenced, several distinguished tourists

from the Atlantic cities and from Europe, visited

western New York, and the poetic description which
they gave of the country attracted great attention.

TTie OentlemmJ s Magazine, a weU known quarterly

of much literary merit, then published in London,

contains a letter written from Geneva in 1790, by a

young nobleman, who made the tour of "these west-

ern wUds," as he called the country.

"The scenery about Kanadesaga," he says, "is

beautiful and as enchanting as any Italian landscape,

or the shores of classic seas, whUe the whole country

about Canandaigua is as enchanting as the Yale of

Tempe, and as beautiful as the garden of Hesperides.

There are, however, but one or two families of whites

at either place, to enjoy the Eden-like beauties of the

situation."

The county of Ontario was set off from Montgomery
in the year 1789, and included all the territory known
as the Geneeee country, and now known as western

New York. Mr. Phelps was elected to Congress from

Ontario county in the year 1803. He served in that

body two years. After retiring from Congress, he em-

barked in certain speculations, which resulted disas-

trously, and he became greatly embarrassed, notwith-

standing that his wealth was once estimated at a miU-
12
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ion dollars. He died at Canandaigua in the year 1809.

Thenames of Oliver Phelps and Nathaniel Gorham are

indelibly inscribed in the history of western NewYork

;

while their descendants are known among the most

respectable and distinguished citizens of the State.

Judge Hosmer presided at the first county court

ever held in Ontario county. His associates were

Charles Williamson and Enos Boughton. This court

was held at Nathaniel Sanborn' s hotel, in Canandaigua,

November, 1794. Among the lawyers present were

Vincent Mathews, James Wadsworth, John Wickham,
and Thomas Morris. There were several causes on

the calendar, but no jury cases were tried—^the prin-

cipal business being the organization of the court.

The next term was held in June, 1795. At this court,

occurred the first jury trial which ever took place west

of Herkimer county. It was the trial of a man in-

dicted for stealing a cow-bell. The culprit was de-

fended by Vincent Mathews and Peter B. Porter;

whUe the prosecution was conducted by NathanielW.
Howell, afterwards Judge Howell. The cause was
tried with all the adherence to strict legal rules, with

all the conformity to great principles of justice, which
characterizes legal proceedings in the most gorgeous

temple of justice, or under the domes where law, in

scholastic robes, has been for ages dispensed. After a
close, legal contest, and an able charge to the jury
from Judge Hosmer, the prisoner was acquitted. The
first Circuit Court, and Court of Oyer and Terminer,

held west of Montgomery county, took place at Pat-

terson' s tavern, Geneva, June, 1793. John Sloss Ho-
bert, one of the three justices of the Supreme Court,
appointed after the organization of the judiciary in

1777, presided. A grand jury was impanneled and
charged, but no indictments were found.

Judge Hosmer was not bred to the bar, yet his

strong, practical, good sense, his finished education,

extensive reading, his love of justice and equity, ren-

dered him well qualified for his judicial position, and
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his decisions were always acceptable to tlie bar and
the pnblic. The following anecdote illnstrates Ms
natural love of justice

:

During one of the terms of his court, a woman was
brought to the bar for trial, on an indictment charging
her with a violent assault and battery upon a man by
the name of Scrope. The evidence developed the fact,

that Scrope had intruded himself into the kitchen of

the lady, and grossly insulted her. Seiziug an old

feshioned splint broom, a formidable weapon, by the
way, she drove him from the house, inflicting several

very severe blows upon his head with the broom,
which considerably injured him.

The district-attorney, having proved the assault

and the injury resulting from it, rested his case, con-

fident that the woman would be convicted. Her
counsel seemed to take this view of the case, and
made but little effort to save her. Then came the

charge of the judge ; he was, as we have seen, a gen-

tleman of the olden time, too refined and chivalrous

to see a lady convicted under such circumstances

;

especially as he believed the acts of the complain-

ant were a perfect justification for the assault.

" Gentlemen of the jury," said he, " the evidence

in this case, clearly shows that an assault and battery

has been committed upon this man, and unless there

is some justification for the assault, you must convict

the defendant. But, gentlemen, in my view, there

are extenuating circumstances in the case, which you
must take into consideration. Among which, are the

sex of the defendant, the place where the assault was
committed, and the circumstances which led to the as-

sault. Genliemen, bear in mind that the kitchen is a

woman's empire, the broomstick a legalized, and there-

fore legitimate weapon, her honor the comer-stone of

society, nay, its superstructure. The wretch who in-

vades her empire and there wantonlyinsults her, should

never complain if quick, heavy, repeated blows given

with her proper weapon should in fury descend upon
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Ms head. If lie escapes witli Ms life, he should make
no other demonstration than thanking God for it. But
when he goes further, when, as in tMs case, he asks

redress from a jury ; if there is a juror in the box who
has a wife, mother, daughter, sister, or female Mend
of any kind, that cannot see in the provocation a jus-

tification of tMs act, and of the wiole act, Ms name
ought to "be stricken from the jury box forever. Go
out, gentlemen, and return with such a verdict as will

not, when you go to your homes, bring upon you the

condemnation of every virtuous woman."
TMs charge, although not entirely balanced by

strict legal rules, rendered the judge very popular,

especially with the ladies.

Having finished Ms classical education, George
Hosmer entered the ofBce of Hon. Nathamel W.
HoweU, of Canandaigna, as a student at law. Judge
Howell was then a prominent lawyer and jurist,

whose life appears in another part of these sketches.

Mr. Hosmer continued with Judge H. until he com-
pleted Ms legal studies, when he was duly admitted to

the bar. He commenced practice at Canandaigna.
The first cause in wMch he was engaged, was

tried before Ms father, who, during the teial, fre-

quently forgetting the dignitywMch Ms son had ac-

quired, would frequently say to him, " George, yon
are wrong;" "George, see here, you misapprehend
the point ;" and as the young lawyer became some-
what persistent, "George, sit down," said the judge,
and he was obeyed.

After practicing at Canandaigna until the year
1808, Mr. Hosmer moved to Avon, opened an office,

and commenced practice at that place, meeting with
much success. After the commencement of the war
with England, he accepted the position of aid to Gen-
eral HaU, and joined the American army on the west-
em frontier.

After serving sometime in the army, Mr. Hosmer'

s

health becoming impaired, he resigned his commission
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and returned to tlie practice of Ms profession, in

wMch. lie rapidly arose to eminence.
In tlie year 1820, the county of Livingston was

erected. Hon. Moses Hayden was immediately ap-

XK)uited first judge of the new county, and Mr. Hos-
mer district-attorney. At that period, district-at-

torneys were appointed by the Court of Common
Pleas, and the most experienced and able members
of the bar were always selected for that office. The
position tendered to Mr. Hosmer in this instance,

was highly complimentary to him as an advocate.

He continued to discharge the duties of his office with

marked ability untill 1824, when he was succeeded

by the late Orlando Hastings, of Rochester, but who
then resided ia Genesee, and whose life appears in

this work.

Mr. Hosmer was now ia the zenitb. of his profes-

sional prosperity and success. He appeared in all

the courts of western New York and was recognized

as an able and successfol lawyer, and an ornament
to the bar. One of the earliest cases in which he ap-

peared as counsel, was that of the People against the

two Robertses—^father and son—charged with the

murder of J. A. Davis, a hotel keeper at Leroy.

This trial took place at Batavia, and created great in-

terest. The defense of Mr. Hosmer was considered

able and ingenious, and won for him the highest com-
mendations. The father was acq^uitted, but the son

convicted.

In alluding to this trial in after years, Mr. Hosmer
remarked that the result of this trial convinced him of

the doubts and uncertainty of trials by jury, for, in

this case, said he, " they hung the innocent man and
acquitted the guilty one."

The Hon. Luther C. Peck, now one of the oldest

and most distinguished lawyers of the Livingston bar,

once remarked, '
' if there is anything beyond the com-

prehension of Deity, it is the action and decision of

a petit jury."
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De Tocqueville, the eminent Prencli jurist and
author, in commenting upon our jury system, while

he admits the uncertainty of it, says

:

" The jury contributes most powerfully to form

the judgment, and to increase the natural intelligence

of the American people. It may be regarded as a
gratuitous public school, ever open, in which the

juror learns to exercise his rights, enters into commu-
nication with those learned in the law, and thereby

becomes practically acquainted with the laws of the

country, which are brought within the reach of his ca-

pacity, by the efforts of the bar and the advice of

the judge."

As an advocate, Mr. Hosmer was eminently suc-

cessful. His manner before a jury was impressive,

and his language convincing. He was sometimes

vehement, 'yet his vehemence was tempered to the

occasion. Before the court alone, in the argument of

purely legal questions, he was calm, deliberate, self-

possessed, and always had his case fully and thor-

oughly prepared ; hence, he never failed to commend
and retain the attention of the judge.

As a speaker in the popular assembly, he was al-

ways a favorite with the people, always drew their at-

tention and attendance whenever he appeared before

them. The strong sympathies of his nature were ever

enlisted for his client, and, as was ever remarked of Tiim
,

"Hosmer always thinks his own client in the right."

He often undertook the defense of persons charged
with crime, prompted alone by his sympathy. On one
occasion, whUe attending court at Batavia, he volun-

teered to defend a young girl who had been indicted

for grand larceny, after the lawyer whom the court

had appointed to defend her advised a plea of guilty.

He was led to believe by the looks and manners of the
girl that she was not really guilty. She had all the
appearance of artless innocence, and when her lawj-er

proposed to enter her plea of guilt, there was a look
about her that denied the plea.
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"I caimot believe," said Hosmer to the court,

wMle begging for a few moments' conversation with,

the prisoner before the plea was entered, "that snch
a casket contains corruption ;'

' and after a short in-

terview with the girl and her Mends, he determined to

defend her. She was charged with stealing silver

spoons, and other silver-ware. The daughter of a

poor and widowed mother, who lived at a distance,

she had been bound to a wretch who cruelly misused
her, overtaxing her strength, almost beyond her en-

durance, by excessive labor and unremitting toU. Her
poorheart yearned for thehumble home, the gentle and
tender care of that mother who had often soothed the

sorrows of her childhood, and clandestinely leaving

her master, she sought her home.
Alone and on foot she commenced her weary jour-

ney. But her flight was soon discovered ; the silver-

ware was missed, she was pursued, overtaken, and
brought back to her master. A part of the property

was found secreted at the side of the road over which
she had traveled. Such was the evidence elicited on
the trial, on which the public prosecutor confidently

expected the conviction of the poor girl. The situa-

tion of the prisoner, and all her suflferings, were

adroitly drawn out, the character of her master placed

before the jury, the absence of any proof that she had
taken the property was strongly dwelt upon. Her
attempted flight to her mother and its course, was
touchingly described.

" She was not fleeing to conceal her guilt, as the

public prosecutor contends," said her counsel; "she
was escaping from oppression, from a cruel and bitter

fate, from a wretchwhose heart is harder than the nether

millstone, and who would turn the tears of the orphan

into money. It is true that this paltry treasure was
found near where this girl had passed, and this is all

the account they can give of the matter. Gentlemen,

until the prosecution prove that this girl placed it

there, you must not convict her ; nay, you will not
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convict her, and tlie God of the fatherless will approve

the verdict which will snatch this tinsheltered lamb

from a fate worse than death, and restore her to that

mother whose life almost depends upon your deci-

sion."

The jury retired under the charge of the judge,

and soon returned with a verdict of acquittal, which

was received by the spectators and bar with great

applause, notwithstanding the efforts of the court to

repress it.

Among the many important civil cases in which

Hosmer was retained, was that of Abner Pratt against

Peter Price. Mr. Pratt was a lawyer practicing at

Rush, in the county of Monroe, and Mr. Price was a

judge of the Common Pleas of that county, and a

man of considerable political and social standing. A
bitter feud existed between these men, and upon a
certain occasion. Judge Price said to a client of Mr.

Pratt's, "Yes, Pratt will collect your money, and then

steal it, as he has often done for others," or words to

that effect.

Upon these words an action for defamation was com-
menced against the judge, which came on to be tried

at a circuit court held at Rochester, April 28th, 1834,

Hon. Addison Gardner, then one of the circuit judges,

presiding. Mr. Hosmer appeared for the plaintiff;

he was ably assisted on the trial by Hon. E. Darvrin

Smith, then a young and promising lawyer of the Mon-
roe bar, residing at Rochester, now and for many years
a justice of the Supreme Court for the seventh ju-

dicial district. Judge Price was defended by Hon.
John C. Spencer, of Canandaigua, Charles M. Lee, of

Rochester, and John Dixon, of Bloomfleld. The
high position of the parties, the hostility and bitter

animosities which this quarrel engendered, the ma-
lignity of the words complained of, the iogenuity
and ability of the defense, imparted a deep interest

to the cause. Mr. Hosmer' s address to the jury was
not surpassed, even by the grand and majestic ora-
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tory of the strong and gifted Spencer, who threw the

whole power of his great mind into the contest. In
this trial there was a collision of mind with mind,
seldom witnessed at the bar. But Hosmer's position

and logic could not be overthrown.

After a clear, learned and impartial charge from

Judge Gardner, the jury retired, and returned into

court with the verdict of one thousand dollars for the

plaintiff.

This was one of the heaviest verdicts ever given in

an action of slander, in the county of Monroe. Mr.

Pratt subsequently removed to' Rochester, was ap-

pointed District-Attorney of Monroe county, after the

expiration of his official term, removed to Michigan,

was appointed judge of the Supreme Court of that

State, and died while in the discharge of the duties of

that office. Judge Price died some years after the

trial. And thus the grave has closed over the parties

litigant in that suit; all the contesting lawyers,

except Judge Smith, and most of the jurymen.

How short and earnest are the strifes, the sorrows and
the joys of life ! Well and truthfully has the beau-

tifol and sublime poetry of the Bible compared the

whole career of man to "the path of an arrow," which

is immediately closed behind it.

The presiding jndge still survives. Having at-

tained the highest professional, judicial and polit-

ical honors of the State, he retired to private life, dis-

tinguished for his many virtues, a staioless Christian

character, eminent learning and abilities, reposing in

peace, after duties well done, energies, thought and
will tranquilized by submission to the Giver of aU
Good.

George Hosmer was one of the counsel engaged

with Hon. Ebenezer Griffin, in the defense of the

Morgan abducters, tried before Hon. Enos T. Throop,

at Canandaigua, in the year 1826. He was a Mason,

and during aU the terrible crusade against the mem-
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bers of that order, lie was their intrepid defender and

eloquent champion.

Soon after the trial of the Morgan abdncters, he

was retained to defend E. J. Roberts, then the editor

of the Craftsman, a Masonic jonmal, who was in-

dicted for having published a libel. The interest felt

in this case extended throughout the State. All the

bitter antagonisms of the day entered into it. Such

was the nature of the alleged libel, that in striking

down Roberts, its author, Masonry itself would be in

a measure prostrated, and, of course, this state of

things engendered a fierce contest.

The great legal abilities of Mr. Spencer were again

put in requisition, subservient to Anti-Masonry. Af-

ter a long and closely contested trial, Roberts was ac-

quitted. This result added new laurels to Mr. Hos-

mer's reputation as a lawyer, while it gratified his dis-

like to the Anti-Masonic party.

He was once called upon to defend a very poor
man against an oppressive suit brought by an over-

bearing and wealthy citizen, not particularly distin-

guished for ability or attainments, and who believed

that money was more powerful than either. The
counsel had reason to believe that some of the jury
had heard the ring of the plaintiff's dollars, in a way
that would tell on their verdict, and he administered
a most withering rebuke agaiust the use of money as
controlling juries.

"Gentlemen," said he, "I once believed that the
jury box was a sacred place. I know it was so once

;

but I fear that it is now sometimes desecrated by the
hand of bribery. In this case, though, my client has
right and justice on his side, and, as it would seem
by the evidence, there should be nothing to deprive
him of his rights—that he must succeed in his de-
fense

;
yet my classic reading has taught me that it

was an ass, a miserable jackass, whose panniers were
laden with gold, that found its way through the gates
of Athens, when an armed and powerful foe could not
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eflfect an entrance ; and if yonr verdict is against my
client to-day, it will be becanse the money of a jack-
ass has fonnd its way to some of your pockets. I al-

lude to only a part of the panel before me. Grentle-

men, let them be weighed in the balance ; let corrup-

tion to-day put on incorruption, and the right will

triumph."

The poor man succeeded, and the right did tri-

umph. Are not the voice and sarcasm of an Hosmer
demanded to administer a wholesome rebuke to

juries of this day ? Who shall say that they are

not?

The political arena never afforded any attractions

for Mr. Hosmer. He was ambitious, but his ambition

was confined entirely to his profession. But in the

fall of 1823, he was persuaded to accept the nomina-
tion for member of Assembly from Livingston couniy,

which, at that time, elected two members. He was
elected, took his seat in the Legislature of 1834, and
was honored with th^ position of chairman of the Ju-

diciary Committee. His colleague was Hon. George
Smith. This was in many respects one of the most
memorable sessions of the Legislature which ever took

place in this .State.

At this session Silas Wright first appeared before

the people as Senator from the then fourth senatorial

district, which consisted of nine coxmties, including

the county of St. Lawrence, his own county. Al-

though he had been a resident of that county but five

years, yet, in the fall of 1823, he was put in nomina-

tion for Senator, and triumphantly elected over his

opponent, Greneral Moers, of Jefferson couniy.

Among the important measures proposed in this

Legislature, was a bill providing for the choice of

presidential electors by the people, who at this time

were elected by the Legislature, which, in each presi-

dential canvass, met early in November, for the pur-

pose of choosing electors for President and Yice-Pres-

ident. The bill was introduced as a political move-
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ment, to defeat Mr. C. Crawford, who, with Jackson,

Clay, Adams and Calhoun, was a candidate for the

presidency. Mr. Crawford, through Mr. Van Buren,

was confident of securing the E'ew York electors if

they should, as usual, be chosen by the Legislature
;

and hence the introduction of the bill allowing the

choice of electors by the people. The measure be-

came at once very popular ; therefore the friends of

Mr. Crawford did not venture an open opposition to

it. Mr. Flagg, a warm supporter of Crawford, intro-

duced a resolution into the House, favoring the pro-

posed new electoral law ; but he annexed conditions

to it, which, ia certain emergencies, would give the

choice of electors to the Legislature. The introduc-

tion of Mr. Flagg' s resolution let loose the fury of leg-

islative warfare, and a contest ensued which had
never been ec[ualed in either branch of the Legisla-

ture. In the discussion which followed, Mr. Hosmer
took an important part. He was a ready, sagacious

and eloquent debater, and his clear reasoning powers
gave him a high and influential position. He sup-

ported Mr. Flagg' s resolution, and in March, 1824,

delivered Ms great speech in the House in its fiivor.

It is seldom that a speech on a proposed bill or reso-

lution in a legislative body produced the effect which
this speech of Mr. Hosmer' s did. It was a profound
and statesman-like, a calm and philosophic review of

the whole great question. Soon after its delivery the

vote on the resolution of Mr. Flagg was taken, and
the measure sustained by a vote of 76 to 47.

In the Senate, the Electoral bOl passed through
several amendments. Mr. Wright favored the choice

of electors by the people, and introduced a bill into

the Senate to that effect ; but his bUl was defeated.

At length Hon. Edward P. Livingston introduced a
resolution postponing the further consideration of the

whole matter until the first Monday of the ensuing
November, being the day beyond the extra session,

when the electors would be chosen by the Legislature.
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This resolution passed the Senate, and gave the State

of New York to Mr. Crawford. Mr. Wright and six-

teen other Senators voted for this resolxition, thereby

subjecting themselves to severe and bitter censure.

They were immediately characterized' as the famous
" seventeen Senators."

At the close of his legislative term, Mr. Hosmer
returned again to the practice of his profession. De-

clining another nomination, he left the political field

forever, so far as entertaining any desire for official

position.

He died in the 80th year of his age, March, 1861,

at Chicago, while visiting his daughter, Mrs. TVells,

of that city.

His highly cultivated literary taste and acquire-

ments rendered him the life of a refined and an in-

tellectual social circle. He possessed a mental energy

which awakened and kindled a like energy in those

with whom he conversed. The same love of sarcasm

and satire which rendered him a formidable antagon-

ist at the bar, tempered by the calm and pleasant

amenities of society, rendered his conversation at-

tractive, while he possessed the rare qualification of

being an excellent listener to the conversation of

others, which is often the talisman of foscination.

In his domestic relations, as husband and father,

he was happy. Several children survive him, among
whom is the distingnished poet and author, TV. H. G.

Hosmer, known as the Bard of Avon.
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With the emiaent lawyer whose name stands at

the head of this sketch, is associated mnch of the

history of Steuben connty and western New York

;

while the record of self-made men presents few higher

triumphs of tinassisted energy and exertion, than is

exhibited in his life ; for, he was in every sense, the

architect of his own fortune. It has been truthfully

said, that those who, in the commencement of life, are

compelled to struggle with difficulties, determined to

overcome them, have the key to success in their

hands.

The beautiful fable of Antaeus, the earthly giant,

wrestling with Hercules, the giant of celestial de-

scent, illustrates the potency of self-reliance and fear-

less determination, in grappling with formidable ob-

stacles. When Antaeus was in danger of being over-

come, he touched the earth, instantly regaining his

powers, and finally conquering. Thus with the sub-
ject of this sketch ; he entered the battle of life, com-
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pelled to contend witli Herculean difficnlties, and
•when, like Antsens, lie was sometimes obliged to

touch the earth, he sprang again to the contest with
renewed energies, which at length gave Tiim the

victory.

"William M. Hawley was bom in the county of

Delaware, New York, February 13th, 1802. Hia
fother was one of the early settlers of that county, a
farmer by occupation. His means were limited, and
he could afford his children but few advantages for

education. Young Hawley very early evinced a
desire for knowledge ; and the few advantages within

his reach were eagerly seized by him, and turned to

the best account. In the humble common school to

which he was early sent, he made rapid proficiency

in reading, writing, and arithmetic, giving some atten-

tion to English grammar.
^Tule very young, a friend of his father lent Mm

Plutarch' s Lives, which he read, not only with avidity,

but understandingly. Through his whole life that

great biographer continued to be his favorite author

among the ancient writers. A clergyman in Mr.

Hawley' s neighborhood, who possessed a very good
miscellaneous library for the times, observing the

boy's love of reading, kindly offered Mm the use of

Ms books. The offer was joyfully accepted, and

from that time he became an industrious student;

every leisure hour being devoted to Ms books. So

retentive was Ms memory, that once reading a work,

he could repeat verbatim, large portions of its con-

tents.

While it is true, that the improvement of which

the mind is susceptible by culture, is more remark-

able in the case of memory, than in any of our facul-

ties, yet in a boy of tender age, with few advantages

for the culture of this, or any other faculty, a memory
like Ms was truly remarkable ; and it is not strange

that young Hawley soon gained the reputation of

being a boy possessing much intelligence and infor-
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mation. Perseveringly continumg Ms studies, lie at

length acquired considerable knowledge of mathe-

matics, grammar, rhetoric, and the English classics.

He early conceived the thought that he should one

day become a lawyer, and this idea was the theme

of his ambition, the controlling motive of his life. He
continued with his father until he was twenty-one

years of age, when, with no fortune, except strong

hands, a vigorous constitution, the mental acquire-

ments which he possessed, and a determined purpose,

he removed to Almond, in the county of Allegany.

This event occurred in September, 1828.

As was the custom among the early settlers of

western New York, he contracted for a piece of un-

cultivated land on credit, and immediately com-
menced the work of clearing it for tillage. His intelli-

gence and business capacity were soon manifested,

and he at once took a respectable position among the

people of Almond. In the spring of 1824, he was
elected one of the constables of that town. The du-

ties of this office were of considerable importance,

and required the exercise of some legal knowledge.
Providing himself with the proper books, he soon

qualified himseK for all the duties of his office. In
this manner, he became a kind of legal oracle in the

town. At this time, imprisonment for debt had not

been abolished, and this relic of barbarism greatly

enhanced the duties and responsibilities of constables.

Many were the exciting pursuits for criminals and
debtors, in which Mr. Hawley engaged.

On one occasion he was directed to arrest a man
who had stolen a valuable watch. Several abortive

attempts to capture him had been made by other
officers, and the services of Hawley were sought.

One afternoon, with a single assistant, he cau-
tiously approached the residence of the man, and
from a clump of bushes, discovered him as he was en-
tering his house. Hastening to the dwelling, the pur-
suers entered, but the culprit could nowhere be found.
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alihoTigli every nook and comer was searched. At
length, from some cause, the officers mistrusted that

their intended prize had betaken himself to the chim-

ney, which was large, and constructed on the primi-

tive plan. The weather being warm, there was no fire

on the hearth. How to get hold of the man, now be-

came the great question. To reach him was impos-

sible, and of course, no persuasion would induce him
to come down.

Suddenly a thought occurred to Mr. Hawley. He
must have a cup of tea, and he politely requested the

man's wife to prepare it for him. But she positively

declined to do so. " Then, Madam, I shall be obliged

to do so myself, for some tea I must and will have,"

said he, and stationing his assistant outside of the

house to prevent an escape, Mr. Hawley commenced
making a fire. The woman attempted to prevent him,

but taking a formidable pair of hand-cuffs from his

pocket, he threatened to place her in limbo, which at

once had a quieting effect upon her, and he proceeded

to build the fire without further interruption. In a

few moments, the smoke began to curl up the chim-

ney, while the fire crackled on the hearth. Soon a

sepulchral voice was heard from the region above, ex-

claiming :

"Hawley, for God's sake what are you doing

down there ?"

" Getting tea, and I want you to come down and
take some with me," was the reply.

" I don't want any of your tea ; it ain't the kind I

use, and I shan't comedown," said the man.
" I rather think you will take a little of it, this

time, and so I'U have the kettle boiling in a few mo-
ments," said the officer, throwing some light wood
on the fire, which caused the flames to dart up the

chimney.

In a moment a scrambling noise was heard,

sounding as though the thief was endeavoring to gain

the top of the chimney, but in the next instant he
13
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dropped from Ms hiding place, and rolled at the feet

of Mr. Hawley, nearly smothered with smoke and

heat. After remaining on the floor a short time, he

sprang to his feet, shook his fist fiercely at his pur-

suer, exclaiming

:

" Damn your tea, and you too, Hawley ! This is

what I despise ; but you won't get any tea here, you
rascal!"

"I'U get you, and that will do much better, so

come along."
" Won't you let me wash myself first ?"

" ifo I had rather have you just as you are, you
have got your uniform on, so come along," said

Hawley. The man obeyed, and was taken where he
was dealt with according to law.

In the discharge of his official duties, he was often

one of the attending constables at the various courts

held in Angelica. Although Allegany county was
remote from the more cultivated portion of the State,

yet its courts were graced by the most learned and
able judges of that day. Ambrose Spencer, then

chief justice, Joseph C. Yates, afterwards Governor
Yates, William W. Van Kess, John Woodworth,
William B. Bochester, and Robert MoneU, each at

different times dispensed justice from its bench.

whUe Dudley Marvin, John C. Spencer, Daniel
Cruger, Vincent Mathews, Henry Wells, Ebenezer
Griffin, and other equally distinguished lawyers ap-

peared at its bar. The legal contests of these gifted

advocates were watched by Mr. Hawley with intense

interest. Ifothing occurred which escaped his notice

;

and when the law was pronounced by those profound
judges, he heard and garnered up all that fell from
their lips. Thus, the court room to htm, was a great

law school, where legal points, precedents, and ele-

mentary principles were discussed and practically

settled.

During the first term of court which he attended
at Angelica, he entered his name as a law student in
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the oflBLce of tlie late George Miles, tlien a leading

member of the Allegany bar. As Ms means did not

permit of bis devoting bis entire time to tbe office, be
took witb Mm to Ms home, sucb books as were neces-

sary for bim to study, and wben relieved from Ms
otber duties, be devoted Mmself to Ms studies. Tbus
be continued for two years, perfecting Mmself in that

legal knowledge, wMcb in after years so distinguished

Mm in bis profession. Declining the office of consta-

ble, he commenced practice in justice court—in the

mean time continuing bis legal studies. Indeed, while

discharging Ms' duties as a constable, he was very

often solicited to act in the capacity of counsel, on the

trial of cases. Such were now Ms acknowledged legal

attainments and abilities, that he at once gained a

profitable and successful business. A distinguished

lawyer, who in those days, often met Mm in justice

courts, remarked that "Hawley tried a case before a

justice witb ability sufficient to distinguish Mm in

any court." He was not merely the sharp, ignorant,

swaggering pettifogger—cousin germain to the shyster

of larger cities.

His causes were conducted with dignity, propriety,

skill, and learning. It must not be forgotten that in

justices' courts, grave and difficult cLuestions often

occur, the solution of wMch demands tbe ablest juri-

dical ability. In tbe discussion of such questions with

older and more experienced lawyers, Mr. Hawley dis-

tinguished himself.

In these early legal contests, the most ludicrous

scenes sometimes occurred, which Judge Hawley in

after life, frequently related with great piquancy ; one
of wMcb he related to the author a short time previ-

ous to Ms death. It was a case in wMch the late

Thomas J. Reynolds appeared for the defendant. Mr.
Hawley had clearly established Ms cause of action and
rested the case. Mr. Reynolds called a certain wit-

ness for the defendant, after he was dismissed, recall-

ing Mm. At each time tbe witness made the defense
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a trifle strojiger, but did not quite reach the point

which the eoxinsel calling him desired. At length,

Mr. Reynolds excused himself for a moment, and
called the witness aside, for the purpose of horse

-

shedding him. He did not, however, get beyond the

quick hearing of Hawley, who listened to the follow-

iag conversation

:

" BUI," said Reynolds, " what aUs you ; can't you
understand the point ?"

"Yes, but I—L"
"Never mind, BUI, you must go on to the stand

again, and get to the point," said the counsel.

" Gret to the point ; I should like to know what you
call getting to the point ? Why good God, Tom, Tve
sworn tremenjously, already, and Hawley, damn him,

I believes he knows it," said the witness.

" Never mind Hawley, he can't hurt you ; so go
back and swear again, spit out what you know, and
don't be afraid of Bill Hawley. I teU you again, he

can't hurt you."
" I don't know about that," said BUI, with a shrug.

" He's got a confounded unpleasant way of squeezing

a feUow, who he thinks is guessing at things."

He took the stand again, however, but, before pro-

ceeding to testify, Mr. Hawley said, with some se-

verity :

"See here, sir; I wish to ask you one question.

Have you not already sworn tremendously on this

trial?"

The witness started with a frightened look.

"There, Tom," said he, "what did I teU youf
and immediately left the stand.

He did not appear there again that day. At this

time, Mr. Reynolds was not admitted to practice.

Some years later, however, he was called to the bar
and became one of the most respectable lawyers of the
Steuben bar, a generous, high-toned, and useful citi-

zen. A sketch of his life appears in another part of
this work.
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At length Mr. Hawley confined Ms studies entirely

to the office ; in due time he completed them, and,

after passing, in a very creditable manner, a thorongh
examination, he was dnly admitted to the bar, and
immediately opened an office in Almond. Such had
been his reputation before his admission, that he was
soon in the midst of a practice of considerable im-

portance.

In the fall of 1837 he was induced to make Hor-
nellsville his future residence, where he soon took a

high position among the able and distinguished law-

yers by whom he was surrounded, and controlled a
large and lucrative practice.

One of his earliest business relations was a part-

nership with the late John Baldwin, whose legal abil-

ities and keen wit distinguished hiTn throughout

western New York, and whom Mr. Hawley always
held in high esteem, not only for his learning and
talents, but for his incorruptible integrity and gener-

osity. So keen was this singular man's sense of

honor, that he could not be induced to embark in the

conduct of a cause in which he believed there was
real dishonesty. Of course, like all lawyers, he was
frequently induced to defend or prosecute an action

by imposition.

One day, while in company with Mr. Hawley, and
while both partners were engaged in their office, a

man who had been charged with stealing flour came
in for the purpose of retaining one of them to defend

him. He stated his case, and urged his innocence

with much earnestness. After listening patiently to

him, Mr. Baldwin said, quite sharply

:

"Do you really pretend, sir, that you are not

guilty of this crime ?"

"I do, so help me God," said the man.
Mr. Baldwin was at this time quite lame.

"Hawley," said he, abruptly turning to him,
" kick that damned rascal out of the office ! he lies in

his speech and in his looks. See there," he con-



198 THE BENCH AND BAB.

tinued, pointing to marks of flour still adliering to

tlie sleeves of the man's coat, "he's got the marks of

petit larceny stamped on his clothes !"

The man gave one glance at the marks of his gnUt,

and, without saying another word, left the office. He
went, however, to another law firm, was defended by
them, but he was convicted.

The partnership of Hawley & Baldwin continued

only about one year, when it was dissolved. The
practice of Mr. Hawley continued to increase. With
unceasing labor and industry, he devoted himself to

his clients, and thus attained the front rank of his pro-

fession, and acq^uired considerable wealth.

In January, 1846, he was appointed by Governor
Wilght first judge of Steuben county. Many years

previous to this, Mr. Wright had made his acquaint-

ance, and, regarding him as a high minded, honor-

able and able lawyer, he tendered him this position

as a mark of his esteem and confidence. The appoint-

ment gave great satisfaction to the people of Steuben

county, for with them the judge was always a favor-

ite, and he possessed many qualifications for a suc-

cessful judicial officer.

Mild, amiable and courteous, yet firm, decided,

dignified and impartial, it is not saying too much of
him, that he lost nothing, when compared with his

learned and able predecessors. Receiving, however,
the position when the second State Constitution was
about to be succeeded by the new one of 1846, he
held it but a little over a year, and Hon. David Mc-
Master took his place by election, Mr. Hawley being
a candidate for Senator in the twenty-fifth Senatorial

district of the State.

He was elected in the fall of 1847. John Young
was then governor, Hamilton Fish Ueutenant-gov-

emor and president of the Sen^,te. Though that
accomplished and able statesman did not agree with
Mr. Hawley in politics, yet, on the entrance of the
latter into the Senate, a warm and lasting friendship
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commenced between those gentlemen, and Mr. Haw-
ley was honored with the second position on the Com-
mittee of Ways and Means, while his name appeared
on other important Senate committees dnring his

term.

He was never what might be called a successful

politician. Those qualities which in him were most
to be admired, unfitted him for the schemes and prac-

tices of mere politicians. He was too honest and di-

rect to enter into all their plots and counter-plots;

and though, in some cases, the end proposed might
be approved by him, yet his soul abhorred the means
by which those ends were sought to be obtained.

On the 19th of February, 1848, he delivered a
speech in the Senate on certain resolutions instructing

the Senators and Representatives in Congress from
this State to vote for the prohibition of slavery in JS^ew

Mexico, whose entrance into the Union was then an-

ticipated. This speech added much to his reputation.

It was calm, direct and statesman-like— it was re-

garded as one of the ablest delivered in the Senate

during that winter.

At this time, the question of slavery in the Terri-

tories began to be one of great and absorbing iaterest.

The relations of parties began to change. The great

questions which, since the organization of the govern-

ment, had divided the country, were now nearly all set-

tled, and hence the cohesive power which held parties

together, was losing its strength in the new issues that

were being formed.

A spirit began to sweep over the land, bearing

things onward, with a terrible velocity, towards the

crisis through which the nation has passed, and men
learned that in party, as in material organizations, a

destructive and recuperative energy is ever active, and
decay or growth is determined by the relative in-

tensity of these antagonistic forces.

Judge Hawley was a delegate from this State to

the Democratic National Convention, which assembled
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at Baltimore on the 22iid of May, 1848, "at which

two delegations from the State of jSTew York pre-

sented themselves for admission ; one of which was

known as the Free Soil Eadical or Barnburner delega-

tion, under the guide of the late Samuel Toung, and

that of the Conservatives or Hunkers, who were und**

r

the lead of Daniel S. Dickinson." Mr. Hawley iden-

tified himself with the former.

In the language of Mr. Greeley: "The conven-

tion attempted to split the difference by admitting

both, and giving each haK the vote to which the

State was entitled ; this the Barnburners rejected,

leaving the convention, and refusing to be bound by
its conclusions. The great body of them united in

the Free Soil movement, which culminated in a Ifa-

tional Convention, held at Bufl^lo, August 9, 1848, in

which Martin Yan Buren was nominated for Presi-

dent, and Charles Francis Adams for Yice-Presi-

dent."

Judge Hawley was also a delegate to the Buffalo

Convention, and entered ardently into all its proceed-

ings. He was one of the committee who introduced

those resolutions, whose essential elements were after-

wards adopted by the Republican party. On the in-

troduction of those resolutions, he delivered a speech,

the very sentiments of which, in after years, he reiter-

ated in a KepubUcan State Convention.
" This convention," said he, " is to give the nation

a new testament, a new order of things. It is the ax
laid at the root of slavery, as a progressive institution.

There are to be great and powerful objects thrown in

our way, it is true, but patriots must struggle against

great obstacles. Timid, small men shrink before

them. Dead fish, Mr. Chairman, can swim down
stream, but it requires a live and active fish to go up
the current."

John Van Bui-en followed the judge, in a speech
in support of these resolutions. A warm friendship
had, for many years, existed between him and
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Hawley. It was renewed at this convention, 'with

the political faith which they had adopted. A few
years after this, the former renounced this faith, bnt
the latter continued in it through life ; at first a Free
SoU Democrat, then a RepuTslican. After Mr. Hawley
united with the Republicans, Mr. Yan Buren ac-

cepted an inviatation to address a Democratic mass
meeting at HorneUsviUe. Soon after his arrival in

that village, Judge Hawley called upon him. The
usual formalities of their meeting being over, Mr.
Van Buren said:

"Judge, I am sorry to learn that you have de-

serted the faith of your fathers, and wandered after

strange gods. How is this f
" I have adhered only to the faith which you so

eloquently exhorted us to maintain, at the time of

your conversion and mine, at Buffalo, a few years

ago. Do you not remember, that you told us that

you felt as though your load of stas were gone ? How
is that, Mr. Van Buren ?" said the judge.

" WeU, Judge, I thought I felt just so then, and it

was worth something to have that feeling; besides,

you know, as they said at the time, Dad was then

under the hay," said Mr. Van Buren, laughing.

After retiring from the Senate, Judge Hawley never

again sought for official position, but confined himself

exclusively to his profession ; and, although fortunate

in his financial matters, he continued to practice until

within a short period of his death. At the September
Steuben circuit for 1868, held at Corning, he ap-

peared and conducted a very important action for di-

vorce, brought by a lady against her husband.
There appeared no dimiaution in his fine mental

powers, and he stood at the bar, as he had for years,

an able and powerful competitor, though his health

had been for some time declining. He always loved

the detail of practice, and delighted in the contests of

the forum. Like a perfectly disciplined soldier,

whose delight is in the precision of military drUl, he
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viewed all proceedings at the bar, all miautiae of

practice with deep interest, and his large experience

enabled him to easUy detect incongruities and errors

which occurred in pleading, practice, and on trial.

Few lawyers were more perfect in their preparation

of a case for trial or argument than he. His papers

always exhibited, what a correct system of pleading

demands, a brief philosophic statement of legally de-

duced facts, from the circumstances attendant upon
the matter complained of, a proper denial of which

contains the statements of the opposite party's de-

fense, governed by the same rules, and which forms

the issue to be tried by a jury. Like many of the

older lawyers, he disliked the Code, preferring the

mathematical precision of the old practice, which,

though incumbered by some useless words, was
adopted by such minds as Barron, Coke and Mans-
field, and admired by all the great lawyers of Eng-
land and America. But this did not deter him from
acquiring a perfect understanding of the new practice.

A lawyer of extensive practice, and fine legal

abilities, relates, that some years ago, Judge Haw-
ley commenced an action which involved a very

difficult and doubtful question of law. The papers

required the most minute circumspection and re-

search. They were brought to this lawyer for the

purpose of interposing a defense. At first, he
did not believe that papers could be prepared, suffi-

cient in form, detaU, and substance to sustain such an
action, and he anticipated an easy victory. But on
examination, he was surprised to find in the papers, a
firm and substantial foundation for the cause of action

;

every objection being anticipated, and every point
fully fortified. They were, in fact, the result of labori-

ous study, the offspring of an accomplished legal
mind. The action was settled ; but the papers remain
in the lawyer's office, and have since been used as
valuable precedents.

Judge Hawley's character did not escape censure.
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There were points in it vrMch naturally drew npon
him enmity, and even hatred.

As an enemy, he was bitter and tmcompromising,
and not without a love of revenge.

As a Mend, he was sincere and undeviating. Un-
pretending and easy in his manners, with pleasant,

even fine, conversational powers, he was an attractive

companion. There was a sunny humor in Ms manner,
that drew the young as well as the old to him, and
which disguised his feiults. In person, he was slightly

above the medium hight, well proportioned and erect.

As a speaker, he was calm, temperate, and logical.

He knew how to enliven a dry theme, with a proper

play of the imagination, and thus give relief to the

fatigue of close attention. In the argument of a purely
legal question, at special or general term, he avoided

all florid language, and sought perspicuity and con-

ciseness of expression.

In his domestic relations, he was a kind husband,

an indulgent and liberal father. As a citizen, he was
public spirited, sedulous to advance the interests of

the community in which he Mved, and reasonably

active in all projects of public improvement. The
spontaneous tribute of the members of the bar, and
the public generally to him, sufficiently attests the

high estimation in which he was held, and the general

sorrow which followed him to the tomb was not only

honorable to him but to the community. He died on

the 9th of February, 1869, in the sixty-eighth year of

his age. Some years previous to his death, ilr. Haw-
ley united with the Episcopal Church at HomeUsvitle

;

and he continued in the unobtrusive and meek ob-

servance of religious duties until his death. Without
parade or ostentation, he approached the Mercy Seat,

asking in spirit and sincerity, that Grod would be mer-

ciful to him a sinner. To live religiously, he did not

think himself called upon to give up the proper pur-

suits and gratifications of human nature. His views

of the true excellence of a human being were large
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and generous, and hence, instead of that contracted

and repulsive character, which has often been identi-

fied with piety, he entertained the loftiest conception

of the infinite Father, whom he approached with lowly

reverence, satisfied if he could but touch the hem of

his garment, instead of worshiping with impious as-

surance and canting zeal. Such was William M.
Hawley.
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ALVAN STEWART.

Stewart and James Otis Compared.—His Love of Liberty.—His Genius and Intre-

pidity.—Belonged to a Class whose Footsteps are seen in History.—His Birth.—
A Student at Burlington, Vermont.—His Character as a Student.—Writes n.

Drama called Ecclesiastical Imposition.—One of the Actors in it.—An Amusing
Scene.—Graduates.—His Love of Literature.—A Professor in a Seminary la

Canada.—War of 1812.—Resigns on Account of it.—Returns Home.—Fruitless
Search for Employment.—Walks from his Father's Residence in Vermont to

Albany, One Hundred and Eighty Miles.-^No Employment in Albany.—Starts
on Foot for Schoharie County.—Reaches Middleburgh.—Meets a Regiment of
Soldiers on their Way to the Frontier.—Stewart Arrested as a Spy.—His Danger.
—His Defense.—His Amusing Speech.—His Discharge.-Reaches Cherry Valley.

—His Success.—A Law Student.—Goes to Plattsburgh.—Reuben H. Walworth,
—His Character.—A Student in his Office.—Visits the Southern States.—Principal

in Southern Academy.—Interview with Mr. Clay.—Returns to Cherry Valley.—
Admitted to the Bar.—Character as a Lawyer.—Amusmg Incident at the Court
House at Cooperstown.—Visits Europe.—Returns, and Opens an OiEce at

Utica.—His Success.—Political Abolitionism.—Stewart's Connection with it.—

His Eloquence and Fame.—Luther R. Marsh, Remarks on Stewart.—In Danger
6f Being Mobbed.—Instance of his Personal Strength.—His House in Danger.

—

Prepares for his Defense.—His Sarcastic Speech on the Slander Trial.—^J. G.
Whittier.—Stewart's Great Speech Before the Supreme Court of New Jersey.

—

The Scene in Court.—Character as a Speaker.—Extiact from his New Jersey

Speech.—Eulogy on Elisha Williams.

Ik many respects, Alvan Stewart was tlie counter-

part of James Otis. Both of these persons were dis-

tinguislied for talents, learning, classical education,

and a Mgi. order of eloquence ; both, were actuated by
a stern, iniiexible love of liberty and hatred of op-

pression ; both possessed bold, original, thinking

minds, which reached beyond the present, causing

them to live in advance of their times. They were the

Hampdens and Sidneys of their age, who would have

calmly died, rather than yield one iota of those prin-

ciples which they held sacred—^the pioneers in great

struggles for liberty—^lawyers of commanding powers,



206 THE BENCH AND BAE,

each, distinguislied at the bar for fearlessly advocating

grand, but at the time, unpopular principles of liberty.

Mr. Otis, in 1778, before the Supreme Colonial Court

of Massachusetts, in his great plea in opposition to the

edict of assistance, instituted by the British, govern-

ment—a speech which. Mr. Adams pronounced "a
flame of fire, at the delivery of which, American inde-

pendence was born." Mr. Stewart, in 1845, before

the highest tribunal of a sovereign State, boldly con-

tending against a system established by the usage of

years, and sustained by the chivalry of a nation ; in

a plea replete with great, lofty, original ideas of hu-

man liberty, sparkling witb condensed brilliancy, ap-

plying the constitution and the laws to the rights of

man, expressive with meaning and animation—" com-

ing warm from his soul and faithful to its fires." May
it not be said that the spirit of the emancipation proc-

lamation then leaped from the lips of Alvan Stewart ?

He was accused of extravagance and ultraism—of

being a disorganizer, a disseminator of incendiary

principles—an enthusiast, dealing in dangerous, but
useless speculations—a fanatic—charged with behold-

ing objects in a sort of prismatic view—and dealing

with distorted relations of things ; all these matters

were, doubtless, sincerely believed of him.

It is a strange feature in our nature, that those who
first uphold great and startling truths—^truths destined

for the amelioration of mankind, destined to live on
from age to age, in increased beauty and splendor,

are always assailed for their extravagance, their ido-

syncrasies—^follies, or fanaticism ; confirming the say-
ing of the great Scotch philosopher, that the attempt
to do good to society, is the hardest of aU tasks.

Mr. Stewart did not belong to that class of men
who never enter into extravagances, because they are
so buttressed up with the opinions of others, on aU
sides, that they cannot, or dare not, move much
either one way or the other; who are so slightly

moved with any kind of reasoning that they remain
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at equal distance from truth and error, making sligM

progress in either direction. These are persons whom
the world calls men of good judgment, and so they

are ; they can always be elected to office, they can

glide into the Legislature of their State, leap into

Congress from some hobby ; can rail vociferously at

error with the multitude, but stand passive before any
evil, no matter how stupendous, rather than heroically

rebuke it single-handed and alone.

Alvan Stewart belonged to that class who fear-

lessly strike at mighty wrongs, regardless alike of

censure or praise ; whose blows indelibly mark the

page of history ; whose fame, perhaps, unsung in

life, is caught by the historic muse and given to im-

mortality.

Alvan Stewart was born at South Granville, Wash-
ington county, New York, September 1st, 1790.

His father, Uriel Stewart, was a farmer in moder-

ate circumstances. In the year 1795 he removed to

Westfield, Chittenden county, Vermont. There, Al-

van attended the common district school. Being

naturally studious, at the early age of seventeen he

was qualified for a teacher ; and in thp autumn of

1808, he commenced the duties, pleasures and labors

of teaching, devoting his leisure hours to the study

of medicine and anatomy. In the spring of 1809 he

closed his school, determined to acquire a liberal edu-

cation. Eeceiving but little aid from his father, he

was compelled to divide his time between teaching

and preparation for college. Having passed a satis-

factory examination, he was admitted to the Univer-

sity at Burlington, Vermont.
His was a mind susceptible to impressions, and he

easily received instruction ; therefore, with the dili-

gence and studious industry which he possessed, he

soon became one of the most thorough and method-

ical students in college. In the languages, in rhetoric

and eloquence, he was highly distinguished. This, it

is true, is but a common characteristic, and can be



208 THE BE]!fCH AlfD BAE.

said of most ambitious and promising students ; but,

as has been said of Mm, "the morals of the young
collegian passed the ordeal of college life without

yielding to the temptations and to the vices which

are, perhaps, inseparable from any place, and he left

the institution with unsullied purity of sentiment and
manners."

The character thus early formed, Mr. Stewart re-

tained through life.

He graduated with honor, and delivered the Greek
oration at commencement.

While in college, one of the literary societies to

which he belonged, was permitted to give a public

dramatic entertainment, provided the piece to be rep-

resented was the original production of one of the

members of the society, and founded on some highly

moral circumstance or event, and "its language such
as will comport with the high morality of this uni-

versity, with due respect to religion." AU the stu-

dents were greatly elated with the thoughts of wit-

nessing a drama as part of the closing exercises of the

year, but the condition that it must be entirely orig-

inal, for a time was supposed to amount to an inter-

dict of the promised pleasure. In this emergency,
Alvan Stewart was applied to for relief; he was re-

quested to write the drama or comedy, from the fact

that as an actor in the dialogues which were often

spoken in the college, he exhibited histrionic powers
of no common order ; it was therefore supposed, and
justly too, that he, of all the students, could most ex-
cel ia dramatic composition. "Without hesitation he
commenced, and finished a comedy entitled "Eccle-
siastical Imposition." It was subjected to the in-

spection and criticism of the faculty ; some sarcastic

sentences against the clergy ia general, some sly
thrusts at one of the clerical professors in the institu-

tion who was particularly disagreeable to the students,
were erased, and the piece was pronounced entirely
proper to be performed.
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Stewart MmseK took one of the principal char-
acters, in which the ludicrous was so inimitably
blended with the serious and the grave, that it was
almost a transparency of his own character ; "he made
such sudden transitions from the play-house to the
church, from pathos to comedy ; his witty speeches
were somuch like a merryjig from the organ loft " fol-

lowing a funeral voluntary, that he kept the audi-
ence in a roar of laughter, or dissolved in tears, during
his appearance before it, and his play, so far as that

occasion was concerned, was a great success.

Through many hardships, struggles, and priva-

tions, he at length succeeded in one of tie great un-
dertakings of Ms life, and received his bachelor's de-

gree.

Seneca has said, "That a virtuous person strug-

gling with misfortunes and rising above them, is an
object on which the gods look down with delight."

It is certainly an object on which all good men look
with pleasure. It would, therefore, have been difficult

to i)erceive which were happier, the faculty of Bur-
lington University in conferring the degree upon
Alvan Stewart, or Alvan Stewart in receiving it.

At the age of nineteen, he was enabled to leavb

college, bearing with him the respect and good will of

the faculty and students ; though penniless, the world

was before him, and, conscious of having made Ms
first advance in the battle of Mfe, his self-reliance and
ambition prompted him to await its further onsets,

confident of victory.

While in college, he made the acquaintance of a

young Canadian gentleman, through whose influence

he procured a professorsMp in a school of royal foun-

dation, near Montreal. Here he studied, with con-

siderable success, the French language.

He continued in tMs institution until June, 1813.

when the troubles between England and the United

States culminated in war. Owing to Ms outspoken

patriotism, Mr. Stewart incurred the displeasure of

14
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one of th.e officers of the institution, which resulted in

an open altercation, and he tendered his resignation

;

but so valuable were his services as a teacher, that the

difficulties were adjusted, and he was induced to re-

main another year. At the close of the summer term,

he returned home, where he passed his vacation. In

the following August, on hisway to resume his duties,

soon after crossing the Canada line, he was arrested

and taken to Montreal as a prisoner of war. Through
the influence of friends, he was at length released

;

but such was the condition of the country, that it was
unpleasant for him to remain there, and, resigning his

professorship, he again returned home.

He was now out of employment, with but a small

sum of money in his possession. He endeavored to

obtain the position of principal in the Plattsburgh

Academy, but, not succeeding, he left his father's

house, and commenced a journey on foot, to Albany,
with the hope of securing employment in that city as

a teacher. The distance which he was obliged to

travel was a hundred and eighty miles. With a stout

heart, and inspired with hope, he reached that city in

less than five days after leaving home. But there,

disappointment again awaited him ; he remained in

the city a week, but, finding no employment, he once
more set out on foot in search of a school.

He continued Ms journey for several days, meeting
with no success. At length, with an empty purse,
wearied, but not discotiraged, he reached Mddle-
burgh, in the county of Schoharie, New York. Here
he met with a singular adventure. The excitement
throughout the country, occasioned by the war with
England, was now at its hight. The war spirit had
infused itself into aU circles, and the policy of Madi-
son and Tompkins, was highly popular.

There were those, however, who opposed the war •

these persons were regarded with, peculiar aversion
and hatred by the war party, who often charged them
with giving aid and comfort to the enemy.
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On Mr. Stewart's arrival at Middleburgh, lie found
a large body of militia assembled there, preparing to

move to Sackett' s Harbor, wMcb was then menaced
by the British. The sudden appearance of a stranger

at this peculiar juncture, on foot^ and with no appa-
rent business, created suspicion among the zealous

patriots. Entirely ignorant of this, Stewart freely and
readily answered all interrogatories propounded to

him. In doing so, he evinced such perfect knowl-
edge of the geographical situation of Canada, the

disposition of the troops along the frontier; he
talked so freely of the popular sentiment in the Mug'

s

dominions, that his interrogators were convinced he
had appeared among them in the character of a spy.

"When the interview ended, he was surprised at

the singular conduct of the officers, a group of whom
drew aside, and, from their excited manner, and the

frequent glances which they directed towards him, he
was convinced that he was the subject of their con-

sultations. From the dark and threatening looks of

the men, he was aware that he was an object of hatred

or suspicion, and yet he could give no reason for this

strange conduct.

He was at one of the hotels in the village, but as

matters assumed such an unpleasant appearance, he
proposed to seek another place of rest. Taking his

bundle in his hand, he inquired for another hotel ; it

was poiated out to him. To reach it, subjected him
to a walk of a hundred rods ; hardly had he gained

half the distance, when a file of soldiers, armed with

muskets, overtook him, and he was ordered to halt.

" What does this mean V he inquired.

"It means that you must consider yourself ar-

rested, and return with us," replied the officer in com-

mand.
"Arrested? and for what?"
"We don't allow spies among us without picking

them up and treating them according to the rules of

war ; so move along, sir," said the officer ; and Stewart
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was conducted into the presence of tlie commander of

the troops.

A drum-head court-martial was organized, and
the young stranger was hurried to trial, charged T\-ith

being a spy.

Matters now had assumed a decidedly unpleasant

and dangerous appearance. But Alvan Stewart ex-

hibited the same composed presence of mind, the

same firmness which, in after years, saved him from
the fury of a howling mob.

When the presiding officer of the court announced
his readiness to proceed, Stewart asked the privilege

of being heard. It was objected, at first, that such a
proceeding was contrary to the rules of courts-mar-

tial ; but his manner, and that peculiar expression

of a face which always enforced homage, and which
once seen was never forgotten, plead eloquently for

him, and his request was granted. In that solemn
and impressive manner which at times rendered his

eloquence so irresistible, he commenced by saying

:

"I think myself happy, O president of this court-

martial, because I shall answer for myself this day,

before thee, touching aU things whereof I am accused
of these soldiers ; especially because I know thee to

be expert in all customs and questions which are

among the rules of war ; wherefore I beseech thee to

hear me patiently."

. He then entered minutely upon his defense. His
appearance, his accent, his gestures, were so sincere

;

he spoke so feelingly of the wrongs of a poor, guile-

less traveler, with no Mends, that he gained the sym-
pathy of the officers and soldiers. Occasionally, that
love of the ludicrous, which in after life set courts and
juries in a roar, took possession of him, and the stern

tribunal before which he stood was convulsed with
laughter.

"I pray you," said he, "do not emulate Alex-
ander the Great, as depicted by Fluellen, in Shakes-
peare, who, in his rages, and his furies, and his
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wraths, and Ms cholers, and Ms moods, and Ms dis-

pleasures, and being a little intoxicated in his prains,

did in his ales and his angers, look you, kill Ms pest

Mend, Clytus." The sly hit about being " in-

toxicated' ia the prains," while it produced roars of

laughter from the soldiers, made the dignified presi-

dent of the board, a scowling militia captain, wince,

for certain reasons which Stewart understood. He
closed Ms address in a patriotic appeal, wMch was
fnU of deep, impressive eloquence, and wMch carried

all hearts with it.

Resuming Ms seat, he quietly awaited results ; for

a moment there was the deepest silence. At length

the commander of the post arose and declared Ms
conviction that the prisoner was not a spy, suggesting

to the judge advocate that he ought to be dis-

charged, and Stewart was set, at liberty.

The scene was changed ; he was now surrounded

by friends on all sides. In better days he frequently

related this incident, and on one occasion he remarked
that could he have that court-martial speech just as

he delivered it, he would willingly give any sum of

money.
He remained at Middleburgh a few days, and then,

much to the regret of the soldiers, continued Ms
journey, with no definite destination in view.

At length he reached a fork in the road ; a

friendly guide-board informed Mm, that one of the

roads led to Utica, the other to Cherry VaUey.
Standing at the point where the roads diverged, he
held Ms cane up perpendicularly, and let it fall as

it would, determined to follow the road into

wMch it fell ; as it fell in the road to Cherry Valley,

he regarded that as a favorable omen ; he followed

the indication, and arrived there the next day,—the

13th of September, 1812.

He found the academy at tMs place without a

principal, and immediately applied for the position.

He was informed that there were several applicants
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for the place ; but the manner and conversation of

Mr. Stewart pleased tlie trustees ; a bargain was con-

cluded, and lie soon entered upon the discharge of

his duties.

The next day he was entered as a student at law,

in the office of James Brackett, Esq., a distinguished

lawyer of Cherry YaUey.
As Mr. Stewart had regularly pursued classical

studies for four years, sLace he was fourteen years

of age, that time was deducted from the seven which

were then required of young men before their admis-

sion to the bar.

Fortunate ia pleasing the officers and patrons of

the academy, he prospered as a teacher, and ad-

vanced himself with great rapidity as a student at

law. He continued at CherryValley until May, 1813,

when he returned home, weU clothed, considerably

advanced in his professional studies, and one hun-
dred and eighty doUars in his pocket,—the net profits

of nine months' teaching. Early in June following, he
entered the office of Palmer & Walworth, at Platts-

burgh, N". Y. ; the latter was subsequently elevated

to the high office of chancellor of the State.

Few persons, in any age or country, ever obtained

so high a station, and continued in it so long, with
such unsullied excellence of character, as did Chancel-
lorWalworth. As was said of Sir Samuel Eomilly, '

' He
was in truth, a person of the most natural and simple
manners, and one in which the kindliest charities and
warmest feelings were blended, in the largest measure,
with that firmness of purpose and unrelaxed sincerity

of principle, in almost aU other men found to be little

compatible with the attributes of a gentle nature, and
the feelings of a tender heart." The reports of cases

adjudfcated in the old Court of Chancery, are living

and enduring monuments of his judicial ability and
learning.

Mr. Stewart was so imbued with the spirit of ad-
venture, that it was with great difficulty he could con-
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fine himself to the wearisome, plodding life of a law
student. After remaining at Plattsburgh. a few
months, he determined to visit the western country.

Accordingly, he once more started out on the wide
world ; but by the time he reached Cherry YaUey, his

funds were exhausted, and he once more entered the

academy at that place as its principal, and continued

his legal studies in the office of the late Judge James
O. Morse. But when, by his academical labors, his

purse was once more replenished, he again, in com-
pany with Ira Bellows, entered on his prospecting

tour through the then far west, now western New
York, traveling on foot. He visited aH the points of

interest in that region ; at length he reached Olean
Point, where he remained a few days to regain his

strength and vigor.

While there, he was retained to try a suit ia a

justice's court, which he did much to the satisfaction

of his client and Ms own gratification. About this

time, a raft was in readiness to leave Olean, on which

he embarked for a trip down the river; the ex-

penses of which were defrayed by rendering some

slight service to the raftsmen on the way. At the

junction of French creek and Allegany liver, he

took leave of the raft, and engaged passage on a flat-

boat to Pittsburgh.

At length, in April, 1815, he reached Paris, Ken-

tucky, with thirty doUars in the treasury. Here he

obtained a desirable position as principal teacher in

an academy, employing his leisure hours in the pros-

ecution of his legal studies.

Yielding again to his love of adventure, in April,

1816, he closed his school, and with three hundred

and seventy-five dollars in his pockets, he once more

commenced his wanderings.

On the 20th of May, following, he visited Lexing-

ton, Kentucky, and, provided with letters of introduc-

tion from a friend at Paris to Henry Clay, he called

on that iQustrious statesman, who was then speaker
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of tlie House of Representatives, having just returned

from Washington to Ashland. He received the young
traveler with that graceful benignity, which rendered

his manners so extremely pleasing and even fascinat-

ing to aU who approached him.

He entered freely into conversation with his guest,

discovering in him, a fertile and vigorous mind ; learn-

ing that he was preparing for the bar, he manifested

much interest in him, giving him some salutary ad-

vic^,as to the manner of pursuing his studies, and aa

to the character and influence of the lawyer.

"You must," said Mr. Clay, "cultivate, assidu-

ously, the habit of reading, thinking, and observing

;

for there is no excellence without great labor."

Before Stewart took his leave, Mr. Clay gave htm
letters of introduction to eminent gentlemen residing

in the towns which he proposed to visit.

In speaking of this interview, Mr. Stewart once

remarked, "The moment my eye fell upon Henry
Clay, before he uttered a word, I was impressed with
his air of natural greatness. As has been said of Hal-
ifax, his brow, his eye, his mouth, indicated a power-
ful intellect, and his placid dignity, half courtly, and
half philosophic, belonged to Clay, and to Clay
alone."

After visiting various parts of the South, Stewart
returned to Cherry VaUey, and resumed his studies

in the office of his friend, Judge Morse.
Having enjoyed all the novelties and aU. the per-

plexities, resulting from a life of travel, he determined
to relinquish aU other pursuits, and prepare for his
admission to the bar, resolved to become the lawyer
in the depth, extent, variety, and . accuracy of legal
leaniing; and he carried his resolution into effect;

the laws of nature—the laws of nations—the civil law
^—the law merchant, and the maritime law, all re-

ceived from him the closest attention. It was his am-
bition to be able, as Cicero recommends, apte.
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distincfe, ornate dicere ; how well lie succeeded, is

revealed by Ms future professional career.

In due time lie was admitted to tlie bar, and, as a
partner of Judge Morse, commenced tlie practice of
law at Cherry Valley. He soon acquired a high,

reputation for eloquence and talents, and gained a
properous practice.

Though he loved the principles of law as a science,

though common law, precedent and statutes, were fa-

miliar to him, yet he did not relish the technical, me-
chanical and formulary branches of his profession.

But, as necessity compelled him to labor, he chained

himself to the tasks which the life of a country prac-

titioner at that period imposed upon him ; and, not-

withstanding the natural tendencies of his mind, he
entered the field of special pleading, whose formulae, to

use the language of another, become as much a scien-

tific instrumentality in the system of actions then exist-

ing, as is logarithms or algebra iq the busiaess of math-

ematics. " Their use, or their usefulness, or their ne-

cessity," continues the writer, "is as much a question

of science as is either logarithms or algebra." And
he became familiar with the Demurrer, the Plea, the

Replication, the Rejoinder, the Surrejoinder, the Re-

butter and Surrebutter, which series of pleading has

been pronounced "the rationale of the process of ju-

dicial investigation."

Thus, for sixteen years, he devoted himself to his

profession with such pecuniary success that he ac-

quired considerable property, and gained the reputa-

tion of an eminent lawyer. But this entire dedication

of himself to business began to affect his health,

which at length became so seriously impaired that he

was obliged to surrender the details of office business,

and at length to give up, for a time, the entire practice

of his profession.

At this period, he was advised by his physician to

travel : and accordingly, in 1831, he irisited Europe.

He returned home, with his health much im-
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proved. Early in the year 1833, lie disposed of all his

interests at Cherry Yalley, removed to Utica, and in

that city resnmed his profession, but he confined his

business entirely to the courts, having nothing to do
with the drudgery of office practice. In the capacity of

counsel, his business extended over a large portion of

central New York, and even into distant counties,

meeting in antagonism the ablest lawyers in the State.

The labor, strife and collisions of his profession

did not in any degree impair his love of letters, and
the culture of Ms mind. He read, critically, all the

eminent Latin historians in the originaL

Frequently, in speaking of lavy, Sallust and
Tacitus, he used the language of an elegant English

scholar :
" I am pleased with Sallust for entering into

those internal principles of action which arise from
the characters and manners of the persons he de-

scribes ; with Tacitus for displaying those outward

motives of safety and interest, which give birth to the

whole series of transactions which he relates ; and
with Livy for his inimitable manner of telling a

story."

With great industry, and much expense, he
gathered a library, from which he drew the inspira-

tions of an elegant literature. In his hours of relaxa-

tion from business he retired to it, and over those

pages which in earlier years fired his admiration and
formed his youthful taste, he forgot the toils, cares

and weariness of life' s great struggle ; thus employed,

he returned again to that period when ambition has
no bounds and fancy no curb.

Ah, what power is there which calls us so forcibly

from the stem scenes of our manhood, back to the

beautiful ideal of our youth, like glancing over our
earlier studies? Friends—classmates—those "whom
youth and youth's affections, bound to us," start up
before us, and, ere we are aware of it, boyhood has
come again.

In the solitude, in the conflicts and struggles of
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his youth, the strength of Mr. Stewart's mind was
called out ; they drew him into iatimacy with the

outward universe—^with man—^with his own soul

;

gave his nature a kind of poetical habit, and stimu-

lated those elements of pathos which often started

out in his speeches, and carried his auditory captive.

Mr. Stewart's attendance upon a circuit was al-

ways regarded as an event of interest, both to the bar
and to laymen.

He was once engaged for the plaintiff in an im-

portant case at the Otsego Circuit. The counsel for

the defendant, taking umbrage at some remark of Mr.
Stewart in his opening, duriug the trial made several

sarcastic attacks upon him. It happened that this

lawyer, a few weeks previous, had been strongly ac-

cused of receiving the visits of a certain lady in Ms
office, quite too frequently to warrant the conclusion

that she came there on legal business, and the matter

created much scandal. This affair had come to the

ears of Stewart.

In his address to the jury, the lawyer continued

his attacks. At length he remarked, raising Ms voice

to a Mgh pitch, that "when the counsel for the plain-

tiff died, it should be written on Ms tombstone, ' Died
of attempting a dry joke,' for that, gentlemen, is

probably the way he will shuffle off tMs mortal coU."

Of course, considerable laughter followed tMs remark,

and the counsel believed he had annihilated Ms oppo-

nent.

Mr. Stewart, in addressing the jury, made one of

those efforts, which has given him Ms Mgh reputa-

tion as an advocate ; he made no aUusion whatever

to the counsel opposed, until he had nearly closed

Ms remarks; when he suddenly paused, and with

one of those looks wMch all knew was a prelude to a
withering sarcasm, said

:

" Gentlemen, I had nearly forgotten that I have an
opponent here ; reaUy he has done so little in the way
of defense, that having hardly felt Mm, I was in
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danger of overlooking him. But you will say that it

would be unkind for me to do so, since he has passed

through all things earthly, down to tlie period of my
death, and benevolently prepared my tombstone for

me. In charity, therefore, I will do something for

him ; but what I do wiU only be suppositious. Sup-

pose, gentlemen, that some day my Mend here should

be found dead in his office ; such mournful events do
sometimes happen. Now I will suppose what the

verdict of the coroner' s jury would be ia that case.

It would, gentlemen," said he, in a deep sepulchral

voice—" it would be, 'assassinated ia his office by
Kitty Sly, who pretended to go there for counsel.' "

The scene that followed can better be imagined

than described. There stood Stewart looking the

very picture of solemnity, until the explosion ended,

when he continued with a deeper shade of sorrow pas-

sing over his features,— '
' gentlemen, as my Mend here,

has been terribly exposed to such a fearful fate, I
can only bid him—beware ! beware !

"

Again all in the court-room were convulsed with

laughter, which the officers ia vaia attempted to sup-

press. Though that lawyer lived to try many more
causes against Mr. Stewart, he never agaia attempted

his sarcasm upon him.

Luther E.. Marsh, Esq., who, during the latter part

of Mr. Stewart's professional career, often heard him
at the bar, and who knew him intimately, thus speaks
of him

:

"He was one of the most formidable adversaries

that ever stood before a jury. You could do nothing
with him, nor make any calculations for him. It was
impossible to tell where his blows would fall, or where
his point of attack would be, or what scheme of de-

fense he would adopt. •

"His peculiar and overflowing humor, strange
conceptions, and original manner, united with the
sturdy common sense at the base, seemed to carry the
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jury irresistibly witli Mm, and submerge all tlie sober
arguments of Ms opponent in a sea of langbter.

"Even the strongest charges of the judge were
powerless against Mm, of wMcli the late Judge Grid-
ley used often to complain.

" With Ms rare humor, wMch seemed to interpen-
etrate all his thoughts, there were springs of great
pathos in him—a power of toucMng the sensibilities

—

a fancy that illuminated Ms pathway through the
driest details of fact—a mastery of the philosophy of

Ms subject— a copious vocabulary— a grand and
sweeping style, wMch bore you along as on the cur-

rent of a river.

"His manner of speaking was very deliberate ; his

temper admirably under his control, and it was im-
possible to ruffle him, or tMow Mm off his guard.
His repartee, though qMck and demolishing, had in

it no personal sting, and Ms adversary was often

obliged to join in the laugh agaiast Mmself.
"The courtroom at Otsego often rang with the

sheriff's call to order, after Stewart had arisen to ad-

dress the jury, and before he had opened his mouth.
"Indeed, I have seen the supreme court-room,

with Judges Nelson, Bronson, and Cowen on the

bench, in an uproar, at his manner of reading a diy
affidavit, and the judges themselves imable to main-

tain their gravity."

During his active practice at the bar, Mr. Stewart,

though he took a deep interest in all public matters,

devoted but little of his time to politics as a mere par-

tisan. With no ambition for office, or political dis-

tinction, Mmself, he had nothing to do with the

scramble for office—^with party intriguers—with the

degrading practices of juggling political managers of

local politics, nor the leaders of conventions.

On great national questions, wMch were called into

operation by the pressure of interesting and important

circumstances, particularly the question connected
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with the tariflf, the character and qualities of Mr.

Stewart gave hiTn great weight and influence.

Possessing a mind orignally strong, ardent, capa-

cious, and discriminating, he obsei-ved, the manifesta-

tions and results of the theories which the various

systems of home protection had elicited.

In the year 1826-27, the great question before the

nation, particularly at the north, was that of the tariff.

Mr. Stewart was an outspoken protectionist; a

series of articles written by him on that subject, had
attracted public attention, for the clear and able man-

ner in which he discussed the great matters of com-

merce, finance, and our manufacturing interests.

Some of these articles exhibited the power—the pen-

etration of Huskisson, and the comprehension of

Wright ; they greatly enhanced his popularity, and
gave him the reputation of being a man of a strong,

extended, and liberal mind.

In the summer of 1827, the interest in the tariff

question had become so intensified, that "the Penn-
sylvania, Society for the protection of Manufacturers,"

&c., called a national convention, to be held at Harris-

burgh, September 25, 1827.

The northern States, with great unanimity, pre-

pared to send delegates to this convention.

A State convention was convened at Albany, in

August of that year, which was largely attended,

every county in the State being represented. The
late Judge Buell, of Albany, was president. The
convention was addressed by Colonel Young, of Sara-

toga, General Yan Renssalear, of Columbia, and Al-
van Stewart.

A delegation, consisting of highly distinguished

citizens of the State, among whom was Mr. Stewart,

was chosen to represent the State in the approaching^
national convention.

Mr. Stewart was also one of the committee chosen
to prepare resolutions expressive of the sense of the
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common sentiments of the people at that period, on
the subject of home protection.

These remarkable resolutions, emanating from the
people of the Empire State, on the great question of
protection, had a decided influence on the other
States,—they were drawn with great care, and bore
the indubitable evidence of the most exalted states-

manship.

At Harrisburg, Mr. Stewart was again heard on
the question of a protective tariff; his speech, exhib-
iting a comprehensive knowledge of the subject, pro-

duced a marked effect upon an audience composed
of the representative wisdom of the N^orth.

In 1828, though then a Democrat, he abandoned
the support of General Jackson, because of his oppo-
sition to the tariff, and published an address to the

people of his county, from which the following ex-

tract is taken

:

"The Southern States,—and they will all support

General Jackson,—may be set down as feeling an un-

reasonable enmity to the tariff law, because it gives

strength, vigor, capital, home-market, and an in-

crease of votes to the Northern and Middle States.

To these southern opponents, may be added the

city of New York, part of Boston, and some other

of the New England seaboard towns, which are

joined to foreign idols, and constitute positive ene-

mies of the tariff,—^bound to never ceasing opposition

till its repeal.

"To this corps may be added a class of men-serv-

ing, doubting, compromising, unbaked and combina-

tion-forming politicians,—^always ready to embark
for or against their country, as they think will best

suit their own interests. And to these may be added,

England's influence over her debtors in this country

;

her threats, already, to ruin us with smuggling, to

force her goods upon us from the Canadas ; Peel and

Huskisson have told the States north of the Potomac,

that they do not know how to manage their own af-
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fairs ; and all this influence to be led on by an admin-
istration favorable to the abolition of the protectire

system. Might not a friend of the tariff, when he

sees this force brought to bear against the American
system, withdraw and sink down in mournful silence,

as ^neas withdrew from the defense of Troy, when he
saw Neptune shaking the wall and Juno heading the

besiegers?"

It is singular that a man possessed of such al-

most transcendent abilities, should hare had so little

political ambition. He possessed that administrative

ability, that effective eloquence and versatile knowl-

edge, which, in a parliamentary body, would have
rendered him powerful. But he was destined to an-

other sphere of action, to which his genius, his learn-

ing and his eloquence became subservient.

The first anti-slavery movement in the United

States which assumed any organized form, took
place in 1815, under Benjamin Lundy ; for years it

struggled with what may be called a doubtful exist-

ence. But through the unwearied energy of Lundy,
a convention was held in Philadelphia, which gave
considerable vigor to the cause, and continued its ex-

istence until the advent of William L. Garrison, who,
in 1830, after lecturing on the subject of abolitionism

in the various cities of the north, sometimes assailed

by mobs, and everywhere meeting with insult and op-
position, established in the city of Boston, an anti-sla-

very paper called The Liberator, with its bold motto,

"Our country is the world, our countrymen all man-
kind." Soon after, the more defiant and startling words,

"No union virith slaveholders; the Constitution is a
covenant with death and an agreement with, hell."

were added.

This last motto was regarded as the utterance of the

most extreme fanaticism, and was everywhere met
with execration and invective ; it increased the spirit

of opposition. It resulted in dividing the opponents
of slavery into several parties ; the Garrisonians, who.
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as we have seen, were hostile to the federal constitntion,

because they believed it sustained slavery, being one
of the factions into which the Mends of the negro
were divided.

At this period, anti-slavery societies were formed
in many of the northern States, under some of the di-

visions which have been mentioned.

In the language of Horace Greeley, there was "a
large and steadUy increasing class, who though de-

cidedly anti-slavery, refused either to withhold their

votes, or to throw them away on candidates whose
election was impossible, but persisted in voting at

every election so as to effect good and prevent evil, to

the extent of their power."
For several years prior to 1830, the anti-slavery

movement caught the attention of Alvan Stewart ; the

manner of his gradual identification with it lUustoates

how the spirit of reform often wrestles with an intelli-

gent and gifted mind.

He came at length to consider what he called "the
mighty question of human liberty placed under the

control of twenty-seven State constitutions, their laws,

and the federal constitution, and acts of Congress, and
the ten thousand forms which liberty may be abused,

from the most horrible slavery, to the slightest inva-

sion of a trespass;" and he entered the crusade

against slavery with aU his mind, might, and ability,

believing in that reciprocal equity—those elevated

truths, which teach "that aU men are endowed by
their Creator with certain inalienable rights."

Whatever were his faults, extravagances, or fanat-

icism ; the heroic self-denial with which he gave him-

self to this cause, the splendid and lofty eloquence

with which he maintained his position, won the warm-
est attention, sympathy, and commendation.

The history of nations proves beyond successful

cavil, that men are more apt to suffer from ultra con-

servatism, than from their destructive radicalism.

The practical cures for evils in government are

16
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often difficult. " Many will assent to aU tliat may be

affirmed as to tlie reality of those evUs, who, through

a short sighted prudence, will object to every practical

method of redress ; believing, that they must be suf-

fered as a matter of duty, because there are incidental

evUs in the remedies."

This point was directly met by Mr. Stewart, in

maintaining that no people can be obliged to suffer

from their rulers, because they choose to do what they

have no inherent right to do.

In 1838, The New York State Anti-Slavery Society

was formed, and Alvan Stewart was its first president.

So deeply did he enter into the measures of the

society, that he nearly abandoned the practice of his

profession. Such, however, was his reputation as an
advocate, that he could not entirely emancipate him-

self from aU professional duties ; but he gave up his

office, and only attended the courts at the solicitation

of his old clients, whom he could not shake off.

He traveled through the NewEngland and western

States, organizing anti-slavery societies, collecting

funds to sustain them, and addressing large bodies of

people ; bravely confronting passion, bigotry—organ-

ized and unorganized hostility—^the extremities of

lynch law, and all manner of threatened violence.

At Utica, the home of Mr. Stewart, the announce-
ment that a meeting of the Anti-Slavery State Society

would be held there, on the 11th of August, 1835, pro-

duced the most intense excitement, resulting in an or-

ganized opposition to it, which subjected him to great

personal danger.

Notwithstanding the threats, that if he attempted
to organize the meeting, he would be mobbed, he was
promptly in his place, and as the clock struck the
hour for opening the meeting, he called the assem-
blage to order. The first business of the meeting was
speedily accomplished, before any violence could be
attempted.

The scene which followed is thus graphically de-
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BCiibed by Luther^Rawson Marsh, in tlie introductory

chapter to his valuable work entitled, "Writings and
Speeches of Alvan Stewart, on Slavery."

" While Mr. Lewis Tappan was reading the decla-

ration of the sentiments of the convention," says Mr.
Marsh, "a force, in the form of a numerous committee
of the citizens of Utica, who had been appointed by
the court-house meeting, entered the church, followed

by an enraged mob which crowded the building. The
committee demanded to be heard. The multitude

shouted. It was impossible for a Stentor to lift his

voice above the terrific din. Alderman Kellogg, a
man of great personal strength, was seized, ^ruck,
and his coat torn to pieces. The proceedings of the

convention were drowned in the yeUs, oaths, tread,

and rush of the frantic throng. Mr. Stewart vainly

attempted to be heard. Angry menaces at .intervals,

as the crowd paused for breath, rang through the

church. The aged secretary, a clergyman and revo-

lutionary soldier, was rudely handled, and his papers

seized. The brave old man would not surrender them,

but scattered them defiantly in the air. The conven-

tion, unable to proceed in the deafening uproar, ad-

journed, and the delegates left the house amid a

shower of threats and imprications."

"I was standing near Mr. Stewart," says Mr.

Storms, "at the hight of the excitement, and saw a

porter, named Mathews, a canal runner, and a pow-

erful man, take hold of him. Stewart had long been

enfeebled by poor health, but his dormant muscles

waked up at the touch of his assailant ; his whole soul

seemed in his arms, as he lifted the stout porter from

his feet, and tossed him like a fly away from him.

"It was always a mystery to Mathews how his

strong new coat was rent in twain unnoticed at the

tune, as he was flung from the giant grasp of Stewart.

"After the adjournment, the hotels were visited,

and the foreign delegates ejected. The excitement did

not abate. In the evening, the mob demolished the
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anti-slavery printing office, destroyed its furniture,

and strewed the street with the offending types. Mys-
terious rtimors indicated that a night attack was con-

templated on Mr. Stewart's house.

"Mr. Stewart becoming convinced that the mob
was in earnest in its designs to assail his mansion,

went about the necessary preparations for defense.

Carpenters were immediately employed ; hasty barri-

cades, consisting of large timbers, were put up at the

doors and windows. A number of friends were assem-

bled who were of the right stuff, and fifty muskets ob-

tained and loaded, and all was ready for action.

Stewart directed the defenses deliberately, but with

earnestness and decision. One of the members of the

convention from abroad, who was present, said,

" 'Mr. Stewart, I can't stay with you. I am a man
of peace.'

" ' So am I,' replied he, 'but this house is my cas-

tle. It is my duty to defend this household, and I

shall do it. I am captain of this fort, and if they come
I'll mow down fifty of them in the name of the Lord.'

" It became rumored in the town that a cordial re-

ception at Stewart's house might be anticipated.

Scouts were sent forth to spy out the position of affairs.

Their reports were not favorable to their enterprise, and
the contemplated assault was abandoned."

Many of the members of the convention, the next
day, by invitation from Gerrit Smith, visited him at

his residence in Peterboro. On their way they were
assailed by various persons, and were pelted with
mud, stones, rotten eggs, " as they marched through
an enemy's country."

Thirty-five years have passed away since the mem-
bers of that convention were thus driven, like dogs,
before an infuriated mob, simply because they were
opposed to slavery; and now, how changed is the
scene! The principles of that fleeing crowd have
triumphed, and slavery is a thing of the past.

A person charged two lawyers with inciting the
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mob, and those gentlemen of the bar brought an action

for slander against the man making the charge. On
the trial, Mr. Stewart appeared for the defendant, and
his defense was powerful, bold, and inimitable. In

aU the language of irony, nothing has ever been found

to equal some parts of l.is address to the jury.

"These abolitionists," said he, " were fleeing from
a mob at Utica ; but they ran from Scylla to Charyb-
dis-^th^ ran from the giant of mobs at Utica, and
were brought up by the squadrons of these two cap-

tains of rotten eggs—^these egg and mud marshals.

Instead of the deep learning and pens of these two
promising props of the country being employed to

show that the abolitionists were wrong, mud and eggs

were used, as a safer kind of logic in their hands than

the artillery of the mind. These men thought they

were a portion of that salutary public opinion of the

United States, which governors have told you was the

medicine to bring the friends of Kberty to their

senses."

,Mr. Stewart continued to advocate his anti-slavery

measures with undiminished zeal ; no better proof of

his success is needed than the following extra,ct from

a letter written by him to Lewis Tappan, February

11th, 1836, from Utica.

" Theodore Weld is lecturing here, and has been

for four nights, in the mob convention church, at

Utica, to the admiration of hundreds.
" The house is jammed every night. . . Not a

dog wags his tongue, mob like, against us. The days

of mobs are gone by," &c.

In 1842, John Gr. Whittier wrote to him as foUows

:

"My Deak ^'eies^d :

" Thou hast doubtless already seen by The Efman-

dpafor and Free American, that we have declared

our determination to secure, if possible, thy attend-

ance at our convention of liberty, at Boston, on the

16th of next month ; and, I now, in behalf of the lib-
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erty party of Massachusetts, and ia accordance with

my own feelings, earnestly invite thee to be present

on that occasion.

" The legislature of the State will be in session,

and evening meetings will be held in the State house.

We must have thee with us. We shall have a mighty
gathering, and we want thy voice among us, uplifted

in the name of God and humanity. Do not disappoint

us. Thy attendance at the Worcester convention was
of immense service to us There is an in-

tense desire to hear thee, and thou wilt have such an
audience as could not be gathered elsewhere in the

Union
"John G. Whittieb."

Letters of this kind were addressed to him from all

parts of the northern States, exhibiting the estimation

in which he was held as a public speaker.

" Alvan Stewart," said the late William Goodell,

"was the first to elaborate a compact argument in

defense of the doctrine that the federal government

had constitutional powers to abolish slavery in the

slave States," and he therefore originated and advo-

cated the introduction of the slavery question into

politics.

"He was," says Mr. Marsh, in his work already

referred to, "satisfied that the reform could only be

carried by the ballot-box ; he urged the organization

of a liberty party, and carried it against the stormy

opposition of many who were even then regarded as

advance men of the anti-slavery movement."

This little party, beginning only with a few thou-

sand votes, swelled its numbers at each successive

election, until at last it stood between Wtig and Dem-
ocrat, holding the balance of. power, resulting in that

masterly achievement, the union of the Whigs and
Abolitionists under the new name of the Republican
party, whose existence, thus far, from whatever point



AXVAN 8TEWAET. 231

it may be viewed, lias in it mucli of the material

which gives a deep interest to the page of history.

But the ablest forensic—^perhaps the ablest effort

of any kind, which Mr. Stewart ever made, was at

Trenton, on the 21st and 22nd days of May, 1845, be-

fore the justices of the Supreme Court of New Jersey,

the Hon. Chief Justice Homblower, and his associate

judges.

The cases were entitled. The State v. John A.
Post, brought before the court on writ of Jidbeas cor-

pus, and The Same v. Van Buren.

The object of these writs was to test the institution

of slavery in the State of New Jersey, which Mr.
Stewart, counsel for the slaves, contended was abol-

ished by the first section of the bill of rights in the

new Constitution of New Jersey, which went into op-

eration on the 2nd of September, 1844.

His speech occupied about eleven hours ; from its

exordium to its peroration, it was listened to with the

deepest interest.

He attempted no variety of imagery—no flights of

poetry, and but few impassioned sentences
;
yet, some

of it was sublimity itself. It was reason and law ap-

plied to lofty principles of human liberty—^it was the

natural language of a fearless freeman irradiating his

great theory of constitutional rights. He struck at

slavery, as Erskine did at constructive treason, in the

trial of Lord George Gordon. Erskine' s defense was
triumphant—^the moment he ceased speaking. Stewart

triumphed at last; and as constructive treason is a

thing of the past in England, so slavery is a thing of

the past in the United States ; or, as has been already

said, as Otis struck for liberty in 1775, so did Alvan
Stewart in 1845.

His argument unfolded a theory which was in ad-

vance of his age ; it struck out great truths, which feU

with mighty power upon the court—^it was unanswer-

able.

It is not, by any means, a faultless production

;
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portions of it move on in a pace somewhat desultory,

wMe other portions are not entirely free from ver-

bosity, and it is wanting in that terse argument, that

distinct arrangement by points which generally char-

acterizes eflForts of that kind before the court in banc

;

it broke over the banks of conventionality by the

grandeur of its subject. But these, and one or two

other objections, which might be pointed out, are like

a few spots on a great luminous body ; while they may
attract the attention of a close observer, they do not

diminish its light or deface its beauty.

Some time after the delivery of this speech, his

health began to decline, a slow but incurable disease

seemed to have seized him, yet he continued to labor

with unwearied zeal in the anti-slavery cause, until

the latter part of April, 1849, when his disease as-

sumed a more acute form, which admonished him,

that his days were drawing to a close, and on the first

day of May, 1849, it terminated fe-tally ; he was then

in the fifty-ninth year of his age.

The esteem in which he was held, was attested by
the general regret and sorrow manifested on the an-

nouncement of his death. The public journals, and
the bar, in appropriate language, eulogized him,

while letters of condolence from the most distin-

guished personages in the nation were received by
his family. One of his eminent compeers in the anti-

slavery movement, thus wrote of him: "That depth

of pathos, those outwelling sympathies, never at ebb
;

that ever opening heartache for the wronged ; that

moral courage, which always dared, yet never knew
it dared ; all these, with a kindred host, came throng-

ing around me, at the thought of Alvan Stewart."

In an obituary notice, written by one familiar with

his career, it was said^ " He was among the earliest,

and certainly among the ablest supporters of the tem-

perance cause. He espoused these enterprises when
it cost something to make the sacrifice. With no
earthly or time-serving motive to gratify, while to
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'entirely refrain' from the agitation of unpopular
subjects, would have saved him from a world of odium
and malignant misrepresentations, he obeyed the con-

victions of his inner man, threw himself into the

breach, giving to persecuted reform the support of
his superior talent and influence."

His form was tall, well proportioned, and com-
manding; his eyes, large and hazel, would, while

speaking, often dilate with a sort of electric expres-

sion. His manner was impressive, solemn, and self-

possessed ; while his audience would frequently be

convulsed with laughter at some sally of wit—but
such laughter seemed to intensify the solemnity of

his countenance.

This contrast between the unrelaxed sobriety of

the speaker, .and the uncontrollable merriment of his

hearers, augmented the effect three-fold.

Frequently, not only in his speeches, but even in

his conversation, his emotions would so overmaster

him, as to find expression in an outflow of tears. Not-

withstanding the harshness and extravagance which
occasionally occur in his speeches, almost everything

he said had spirit, originality, power, and pathos.

No splendid but unmeaning accumulation of phrases,

no rhetorical, tawdry, or habitual expletives, marred
the chaste beauty of his language.

At times, his powers of description reached even

the grand and sublime, producing pictures as vivid as

those drawn by the pencU. of Rembrandt or Reuben.

An instance of this occurs in his argument before the

Supreme Court of New Jersey, already referred to.

"Warning after warning, miracle after miracle,

had been lost upon the obduracy of Egypt's king.

One morning, as the population of that kingdom of

fiiteen millions of people arose and looked at their be-

loved Nile, lo ! and behold, it was one vast river of

blood, from the cataracts where its tumbling torrents

of blood fell in mighty roar, and pursued their

sweeping course, for six hundred miles to its seven
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mouths, where the Mediteranean, receiving its tribute

from its servant, blushed for twenty leagues at Pha-

raoh's impudence. The stranger from afar, the tra-

der, seekers of knowledge, and the citizens, stood,

that livelong day, and wondered at the bloody Nile

:

and as reasons were asked and given, I think I hear

them say, the reason why the Nile runs blood is that

Pharaoh holds the Hebrews as slaves, and the He-

brew's God demands their release, and shows his an-

ger and his power at Pharaoh's refusal. The stran-

ger would carry this news to the utmost bounds of

living men, saying, one entire day, I saw the Nile run

blood, to express the abhorrence of the Hebrew's Grod

against the crime of slavery
" On a certain other day the obstinate Pharaoh re-

fused, after many promises, to let the poor Hebrew
slave go free. It is noon ; the burning power of a

June sun strikes the land ; anon, all eyes in Egypt are

directed to a black and threatening cloud, rising out of

the west over the Lybian desert. This was the first

thunder storm in Egypt. ... It skirts the west-

em heavens, and the terrific clouds raise themselves

higher and higher ; men turn pale ; anon the low and
solemn tones of thunder are heard ; men tremble and
say it is the voice of the slave's Grod—in a moment,
the flashes of forked lightning play with infinite

quickness ; men fall on their knees, and declare it is

the flashing of the angry eyes of the Hebrews' God at

the Egyptian cruelties. The clouds rise to the high
altitude of noon ; the lightning, the winds and
roaring thunder, send consternation into the hearts of

affrighted men. It appears like night, nature in ag-

ony, men fear to speak, and believe they are on the

eve of doom ; men and beasts hide themselves in ex-

treme terror; the thunder makes the earth tremble

from pole to pole ; the pyramids rock from their deep
foundations, the rains descend, the hail beats the
earth, fire and ice leap from the clouds, while the
lightning strikes down the trees, plays around the
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pryamid tops, smites the sphinx, and nms along
upon the groimd, men in agony praying for deliver-

ance. Pharaoh and his conrt lie prostrate in his
palace, the earth seems shaken out of its place, and
all nature in convulsions. The king implores mercy,
and the Father of AU hears, pities, and delivers the
faithless king and people, and ere the sun went
down, that storm and desolation had forever gone
by, and the last cloud sunk below the horizon in the
Red sea, while the beautiful sun rolls down the west-

em heavens, smiling in mercy from beyond the dark
solitudes of the interminable Lybian sands. This
storm, all men knew, was an evidence of God's dis-

pleasure at slavery. But Pharaoh would not let the
people go..

" It is in Egypt, and it is midnight, when the young
wife, but two years married, awoke and placed her
hand on the shoulder of her youthfol husband ; he
was as cold as marble, he would not awake at her

mournful cry—he was dead ; he was the first bom
of his parents. She arose in wild despair, she lit a

flambeau, looked at her little babe on the mattrass
;

the fixed smile was there, rigid in death, never to be

relaxed ; Tie was the first born of his parents ; she

flies to her father's and mother's bed in the next

room ; she awakes her father, but none but the arch-

angel can awake her mother from death' s sleep most

profound ; she was tlie first bom of her parents. She

sends her man servant to her neighbors for help in

this awful hour ; the servant enters the neighbor's ; a

light is there waiting and horror meets him
One sixth of the people, or a life of one of Egypt's

slaveholders, had been taken for each slave detained."

How terrible, and yet how truthful is this picture !

It is drawn with a fearless and bold hand—^the hand
of a master. Imagination kindles with the almost

painful richness of its figures. In its background

are shadowed forth the fearful scenes which accompa-

nied the freedom of the American slave.
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There was a painting in the gallery of one of the

dukes of Orleans, representing the infant Moses about

to be exposed by his mother to the waters and the

monsters of the Nile. The figures were painted with

extreme beauty and force. The face of the mother

averted in agony, speaking in all the eloquence of

grief, the terrible necessity which impels her to the

act ; the departing father, with eyes upturned to

heaven, as if supplicating its aid for the darling—the

helpless boy who clings to him in terror. All this

strikes the beholder with horror and sadness.

It is said that in this absorption of human interest,

the exquisite background of the picture, with its

wooded scenery and architectural magnificence, is

forgotten. Nothing is observed but the thrilling scene

in the foreground. So it was with the scene drawn
by Alvan Stewart, as he stood in the Supreme Court

of New Jersey ; the interest iu the background was
unobserved, but its portentous meaning was there,

and has since been fearfully exhibited.

AVith singular versatility Mr. Stewart could pass

with equal facility to gentler scenes—^to those aflFec-

tions which spread beyond ourselves, and stretch into

eternity, which develop the divinity within us—^to the

themes which religion unfolds—^to the joys of friend-

ship—^to all the sweets of domestic life. His conversa-

tion was as remarkable as his speeches—afresh, origi-

nal, and instructive—^gathering brightness from every

subject.

He loved his profession to the last, and he regarded

his professional brethren with peculiar affection. This

was attested in the beautiful eulogy which he pro-

nounced on that great and distinguished lawyer,

Elisha Williams, at a meeting of the bar at Utica, in

July, 1833

:

" What court-house in the State," said Mr. Stew-

art, "has not been the theater of his exploits and
scene of his glory? How many thousand auditors

have hung upon his accents in breathless silence,
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listening to the impassioned eloquence of this intel-

lectual giant. But Death, the great leveler, has for-

ever silenced that tongue which uttered the most
unrivaled eloquence—^that man who was but yester-

day, as it were, a connecting link between angels and
men, is now in the low, dark sepulcher of death,

a prey to noiseless worms. But the Mends of reKgion

wUl rejoice to know that, some years ago, he submit-

ted his heart to the divine influence of our most holy
religion, and that he died in the triumphs of its glo-

rious faith. Star after star, that has shed luster upon
our profession, is setting in death. May we all so

live, that we shall meet at the great bar where the

Judge of earth and heaven shall gather us to part no
more."

The deep earnestness of Mr. Stewart's nature, the

loftiness with which he moved in a sphere where there

were few applauding voices, and the calmness with

which he accepted a position that brought upon him
scorn and anathema, rendered him a hero ; and it is

no affectation to say, that he was a man of genius, of

fine sense, a powerful orator, and a philanthropist.

He was deeply enthusiastic on one subject ; but his

enthusiasm was aroused by what he conceived to be a

mighty evil, and, regardless of public opinion, he

made eternal war against it. Forgetful of the clamors

of party—of the reproaches of the softly conserva-

tive—of the frowns of "little great men," he appealed

to philanthropy—to the enlightened judgment of man-

kind—^to the future. Has the time for an impartial

decision arrived i
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It has been said that there is no section of the

world's hopes and struggles which is replete with so

much animation of contest, snch frequent recurrence

of triumphant results, as the practice of the law be-

fore juries;—^that the grotesque and passionateformsof
many colored life with which the advocate becomes
familiar ; the truth stranger than fiction of which he
is the depository ; the multitude of human aflPections

and fortunes of which he becomes, in turn, not only
the representative, but the sharer

;
passions for the

hour, even as those who have the deepest stake in the
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issue ;—^render his professional life almost like a
dazzling chimera

—

a, waking dream ;— and moreover
that to him are presented those aspects of the case

which it wears to the party who seeks his aid. Is the
rule of law, too, probably against him? There are

reasons which cannot be explained to the court, but
which are the counsel's in private, why in this in-

stance, to relax or evade it, will be to obtain substan-

tial justice. In the majority of cases, he becomes,
therefore, always a jealous, often a passionate par-

tizan ; lives in the life of every cause (often the most
momentous part of his client's life) ; " bums with one
love, with one resentment glows," and never ceases

to hope, to struggle, or to complain, until the next
cause is called, and he is involved in a new world of

circumstance, passion and affection. "Not let us for-

get that at one time the honor of a man' s life may trem-

ble in his hands—^he may be the last prop of sinking

hope to the guilty, or the sole refuge clasped by the

innocent ; or, called on to defend the subject against

the power of a State prosecution. Sometimes piercing

the dafkness of time, guided by mouldering char-

acters and names ; or tracing out the fibers of old re-

lationship—exploring dim monuments, and forgotten

tombs, retracing vdth anxious gaze those paths of

common life, which have been so lightly trodden, as

to retain faint impressions of the passenger. One day
he may touch the heart with sympathy for the "pangs
of despised love," or glow indignant at the violation

of friendship ; the next, he may implore commisera-

tion for human frailty, and talk of nothing but charity

and forgiveness.

It was said of a great British advocate, that in such

a sphere as this, he moved triumphant.

It was in such a sphere as this, that James T.

Brady moved and won his &,me—a fame unmingled
with political honors or official distinctions. His

career depended upon no ephemeral titles—no loud
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plaudit to tlie politician, who to-daymoimts ambition's

pedestal, to be sought for in yain to-morrow.

It is a pleasure to the lawyer who loves his profes-

sion—^it must be pleasant to any man interested in the

triumph of the intellect, to study the character of a

man like Mr. Brady. What a commentary is his life

and career for the student—for the young practitioner.

He asked nothing from influence, from eminentMends
— nothing from adventitious circumstances. With
self-reliance—^with industiy, erudition, activity, and
an untarnished name—surrounded by the great law-

yers of a metropolis, he demanded the honors and
emoluments of his profession— he reached for the

highest prize—contended for it against the most gifted

competitors, and won it amid the sharpest collisions.

He relieved the tedium of his professional labors,

by entering the quiet domain of literature, refreshing

his intellect—^reflbning his views of life, keeping un-
quenched the enthusiasm which warmed the spring

time of his life, over the pages of Tacitus, Livy, Thu-
cydides. Pope, Shakespeare, and Tasso.

K his oratory carried conviction—if it causid men
to act and think, his pen gave calmer reasons for

thought, action, and depth of comprehension.
James T. Brady was bom in the city ofNew York,

April 9th, 1815. His parents were both from Ireland

;

they emigrated to this country, in the year 1812, set-

tling in Newark, 'New Jersey ; in 1814, they removed
to the city ofNew York, which became their residence

for life. His father was the late Thomas J. Brady, a
gentleman of refinement and culture, who was noted
for his extensive intellectual acquirements ; being re-

garded as one of the most accomplished scholars in

the city.

"His mother exercisfed a deep influence upon
his character ; she was noble and handsome in person,
having a fine native intellect. She was a mother
clothed in those nameless maternal graces, and pos-
sessing those quiet virtues which shed their hallowed
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influence over families, and wMch is felt so long.

She died when he was qnite young; but he never

during Hfe, loved a human being as he loved her.

Her name was never mentioned in his presence, with-

out giving rise to some expression, the depth and ten-

derness of which, showed how her memory was. em-

balmed, and rarely without the tears coming into his

eyes."

His father, though born and educated in Ireland,

spoke both the Spanish and French languages with flu-

ency and grace. He wrote the latter with the ease and
elegance of his vernacular idiom ; whilehewas perfectly

familiar vrith the ancient and the English classics.

Having completed his education, he decided to

enter the legal profession, but he did not commence
his studies until after he became a resident of New
York, when he entered the office of the late John S.

Riker, an eminent member of the New York bar, and
a brother of Richard Riker, who, for a long time, dis-

charged with great ability, the duties of recorder of

the city of New York.

The accomplishments of Mr. Brady were so thor-

oughly appreciated, that he was induced by several

distinguished citizens of New York, to prepare a

limited number of young gentlemen for college. In

this sphere he was very successful. Many young men
who afterwards attained positions of eminence, pur-

sued their preparatory studies with him, among whom
was Bishop McCloskey. After his admission to the

bar, he gained a very respectable position in his pro-

fession, and was the incumbent of several important

and responsible offices. The present Judge John R.

Brady, of the Supreme Court, was one of his sons.

While James was very young, his father com-

menced superintending his education, with such suc-

cess, that, though he never had any other instructor

in the classics, which by the custom of England is

called learning, he was inferior to few professed

scholars ; his attainments were solid and practical.

16
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He very early adopted the study of law, as a regu-

lar brancli of his education. In tliis way he became

master of the great elemental writers ; in this way he

laid the foundation of his legal education, broad and

deep.

His father believed that a science which distin-

guishes between the right and wrong, which teaches

to establish the one, and prevent, punish, or redress

the other ; which employs in its theory the noblest

faculties of the sonl, and exerts in its practice the

cardinal virtues of the heart, should be thoroughly

studied by aU who desire a finished and liberal edu-

cation.

The elder Brady taught his son that laborious

study and diligent observation of the world, are both
indispensable to the lawyer.

"James," said he, one day, "the study of law is

like scaling the Alps—^you must adopt the indomita-

ble energy of Hannibal, and yonr ascent will be easy
;

of all things beware of half knowledge—^it begets ped-

antry and conceit ; it is what the poet meant when
he said,

" ' A little learning is a dangerous thing.'

"Make your learning practical, for a bookworm
is a mere driveler—a gossamer. Tliere is a deal of

legal learning that is dry, cold, dark, revolting

;

but it is an old feudal castle, in perfect preserva-

tion, which the legal architect who aspires to the
first honors of his profession, wiU. delight to explore,

and learn all the nses to which the various parts are

to be put, and thus he will better understand and
relish the progressive improvements of the science in

modem times."

With such familiar conversation as this, Mi*.

Brady implanted in the mind of his son, the great
principles of jurisprudence. Who that has seen
James T. Brady at the bar,—listened to those perfect

and complete arguments which he made there, saw
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with what facility he comprehended and unraveled
the intricacy of conflicting precedents, "disentangled
doubt, and exposed sophistoy," but understood that

he lingered long and patiently in the old feudal castle,

and became famUiar with its grand old architecture.

As a student) he was so modest and retiring, that

his capacity was often underrated.

Mr. CConor once said of him, " To some extent, I

performed the office of assistant counsel to his father

;

I often conferred with that father near the desk where
sat Ms son James—ever commended by him as the

hope of the family. The modesty and silence of the

youthful student seemed to require some such patron-

age ; for so marked were they, that notwithstanding

the graces of his figure, which were great even then,

and the gravity, sobriety, and good sense, which
beamed forth from his countenance, his demeanor
might well lead a hurried observer, such as I was, to

pronounce him not promising."

Mr. Brady was caUed to the bar in October, 1836

;

he immediately opened an office in New York, and
commenced practice. He directed all the powerful

energies of his character to his profession, and with-

out parade, without anything to catch the publio

favor, except his unwearied devotion to business,

and those shining qualities which he exhibited,

he rapidly gained the confidence of the people.

He had been at the bar but a little over a year,

when one day a decently dressed, intelligent appear-

ing young man, apparently about twenty-two years

of age, came into his office, and inquired if Mr. Brady
was in.

" I am Mr. Brady," was the reply.

"Well, Mr. Brady, I have been directed to come
to you. I am in very, very great trouble, and I need

a Mend."
"Bo you need a friend or a lawyer ?" asked Mr.

Brady.
'

' I need a lawyer, sir ; one that will feel for me and
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my poor little sister," said the young man, bursting

into tears. "I am a stranger in tMs country, sir," he

continued ;
" only six weeks yesterday I landed here

from England."
" What is your name ? and what do you want me

to do for you?"
" My name is James Coppin, sir, and I want you

to help me get my sister. She's a slave ! a slave ! sir,

over ia Williamsburgh."

"A slave? she cannot be a slave; there are no

slaves at Williamsburgh," said Mr. Brady.

"Yes, sir, she is a slave ; she is bound to a man
by the name of Gatewood—a rich man, sir—^until she

is of age. I have searched for her a long time, and yes-

terday I found her, and I wanted to take her with

me back to England ; but the man drove me away,
and threatened to arrest me and send me to prison, if

I attempt to take my sister away from him. He says

he owns her, and has got her bound to him, by some
men that have something to do with poor people."

Mr. Brady had now become interested in the young
man, and he drew from him a story which was indeed,

romance in real life.

In the summer of 1837, the father and mother of

young Coppin, with two sisters, younger than him-
self, embarked from Liverpool for New York, with the

intention of emigrating to one of the western States,

leaving James in England, where he was engaged ia

some business. During the voyage, the father, mother,

and eldest daughter, sickened and died of a disease

resembling ship fever. After the usual quarantine,

the youngest daughter, then about fourteen years of

age, landed in New York without a friend or guar-
dian, except a young Englishman and his wife, neigh-

bors of his father, who were also emigrating west.

The Coppins had an acquaintance in Brooklyn ; thither

the young Englishman conducted the girl, but the
friend had left to be absent two or three months. As
the girl desired to return to England, the Englishman
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engaged a boarding place for her, until slie could hear

from her brother, or make arrangements to return to

her native country. Leaving with her a considerable

sum of money, which her father had left her, he pur-

sued his journey westward. The femily with whom
she was left, soon robbed her of all her money, and
then turned her into the streets,.friendless and penni-

less, directing her to the overseers of the poor. From
the representations of this family, they believed her

to be a pauper ; she was taken up as such ; the super-

intendents of the"poor for the county of Kings, instead

of taking her to the county poor house, observing

that she was a bright, intelligent child, under the stat-

ute relating to paupers, bound her to a man by the

name of Gatewood, residing at Williamsburgh. In

her new home she was crueUy neglected, and sub-

jected to many hardships. It was a part of her duty

to take care of three young and troublesome children,

and her days passed wearily and sadly on in drudgery

and sorrow.

At length, the brother learned that his parents

and sister were dead, and immediately came to ^ew
York in search of the surviving sister. Through

streets and lanes—^in the homes of the wealthy—in

the abodes of poveriy, he sought her with unceasing

perseverance ; he advertised for her—^he obtained the

aid of the police, but days and weeks passed away,

without the least intelligence of the lost one. At
length, wearied and discouraged with his toilsome,

fruitless search, he was on the point of returning to

England without her, when, one day as he was pass-

ing the Howard House, in Broadway, a small child

ran out of the front door on to the walk, pursued by
a girl apparently about thirteen years of age ; catching

the child in her arms, she ran with it into the hotel.

As she turned to enter the house, Coppin caught sight

of her face, and he saw that his sister was before him.

Rushing after her, he followed her up a flight of stairs,

into a room where there were a gentleman and two
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ladies ; regardless of their presence, lie seized Ms
sister in Ms arms, exclaiming

:

"Sarah! Sarah! is it you? have I found you at

last?"

The poor girl screamed with fright, and the gentle-

man endeavored to take her from the strange intruder

;

but he only held her the more closely. When she

ascertained that it was her brother who had thus sud-

denly appeared, her joy knew no bounds. She

laughed and wept. She laid her head on his breast,

and sobbed

:

"Oh, James, James! you have come to take me
with you ; I know you have. Oh, do take me with

you—with you, James."

"Yes, yes, Sarah; you may go with me now,"

said he, and the child sprang for her bonnet.

"Stop!" said the man, "you can't go with him

;

you must stay with me."
" She is my sister, sir, and she must go with me

;

I have been searching for her with a broken heart,

and my eyes dimned with tears, for weeks ; and you
Avill not part us now. So come with me," said James,
taking the hand of his sister.

" Stop ! I teU you," said the man. " This girl is

my servant, my servant. You have nothing to do
with her. Leave the room immediately, or I will call

the police and have you arrested."
" Oh, sir ! she is my sister, my darling little sister

;

we are orphans in the world. Our parents and another
sister died on their passage to America, and this

poor lamb, that we were all so tender of and loved so
well, has been lost—^lost to me, sir, until now. Now
I have found her, she is aU I have got to love or care
for ia the world. You cannot keep her, for she is the
daughter of as honest a man as ever breathed in Old
England," said Coppin.

"I'll show whether I can keep her or not," said
the man, ringing the bell. A servant appeared, and
with his help, poor James was forcibly ejected from
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the room. But having found Ms sister, he was deter-

miQed never to leave her.

He learned that the name of the man -vrith vrhom

she lived, was Gatewood—^that he resided at WiUiams-
bnrgh—^that he had been traveling with his family and
was returning home, stopping ia New York for a few

hours.

The next day, Coppia visited Williamsburgh, and
after much entreaty, Gatewood permitted him to see

his sister for a few moments, in his presence. Here

he learned that she was indeed bound to him by writ-

ten indentures until she was eighteen years of age,

and that he was determined to keep her. He was a

sullen, determined, obstinate man, withwhom entreaty

or negotiation was useless. Nothing could exceed

the agony of poor Coppin, on learning that his sister

was, as he believed, a slave. Determtaed, however,

to eflFect her release, if possible, he returned to New
Tork, inquired of an Englishman whose acquaintance

he had made, for a good law;\"er, and he was directed

to Mr. Brady.

The rehearsal of this story, in the simple, touching

language of young Coppin, frequently interrupted by
his grief, aroused all the warm sympathies of Brady'

s

nature, and he promised his client that he would
take immediate action in the matter, ^and he redeemed

his promise.

He learned that the superintendents had bound
Sarah in the usual indentures, under section 5, chap-

ter 8, volume 2 of the Revised Statutes ; and that they

were in due form of law ; but, on a full investigation

of aU the circumstances of the case, he believed that

the whole proceedings were illegal, and he caused the

girl to be brought up on a writ of habeas corpus

before Hon. Nathan B. Morse, then first judge of

Kings county.

The superintendents, anxious to sustain their offi-

cial acts, prepared to defend Gatewood to the last.

The late John Slosson, an eminent lawyer of the New
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York bar, was retained by them, and a retarn to the

writ was made, stating that Sarah Coppin was held

by Gatewood as his servant or apprentice, tinder cer-

tain indentures executed by the superintendents of

the county of Kings to him, "the said Sarah being,

at the date of said indentures, a pauper."

The hearing of the case took place on a day fixed

for that purpose, before Judge Morse, at the court

house in Brooklyn. The singular and interesting

character of the case gave it much publicity. It was

reported in the daily papers, and, on the trial, the

court house was thronged with deeply interested

spectators.

The young lawyer appeared with his brief, and
his authorities ; by his side sat young Coppin and
his sister. It was an important event in the pro-

fessional career of Brady. He stood between the

poor young girl and a doom next to death. It was a

case of the heart,—it lay warm in the deep sym-
pathies of his nature,—^it kindled those generous emo-

tions which through his whole professional life so

often manifested themselves. Then there was pro-

fessional ambition ; a case which involved the most
important interests to his client,—a competitor of the

highest reputation,—eminent at the bar, and in in-

tellectual acquirements,—a vast audience, composed
of many of the most eminent persons in New York
and Brooklyn. In his whole future brilliant career at

the bar, no case so completely absorbed all his ener-

gies as this did.

He opened it with modesty and brevity, simply
stating what he proposed to prove in avoidance of the

indentures. "When he closed his opening, Mr. Slos-

son arose, and asked the court to remand Sarah
Coppin to the care of her master, Mr. Gatewood

;

that the indentures, on their face, were legal, and,

therefore, conclusive in and of themselves ; that the

court would not go behind them to ascertain the cir-

cumstances under which they were executed. He
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made a strong and effective argument ; such, an argu-

ment as Jolin Slosson was capable of making.

But Brady was prepared on tMs point ; lie had
entrenched himself with all the law bearing on the

point^which he could find, and, after elaborate argu-

ments, the court decided to allow him to introduce his

evidence.

It has been said that a trial of an issue of fact is

not a hearing of all the matters capable of discovery,

which, are relevant to the issue, or which would assist

an impartial mind in forming a just decision ; that it

is an artificial mode of determination, bounded by
narrow limits, governed by inflexible rules, and al-

lowing each party to present to the court as much or

as little of his own case as he pleases ; that besides

the opportunity which the forms and mode of trial

give to the exercise of skill, the laws of evidence

afford still greater play for ingenuity, and ground for

caution.

In a field like this, young Brady had now entered

to contend alone with one who was perfectly familiar

with all these subtleties.

He proved by the keeper of the county poor-house

that Sarah had never been an inmate of that institu-

tion. He established, by the overseer of the poor of

Brooklyn, the fact that he had never, in any way,

assisted her. With this, and some other proof, he

rested his case.

To substantiate the fact that Sarah, was a pauper
when the indentures were executed, Mr. Slosson

called the man and woman with whom the young
EngKshman left Sarah. They testified that in a day
or two after her friend left, they discovered that she

had no money, and, being unable to keep her, they

sent her away, and afterwards directed the overseers

of the poor to take care of her.

On cross-examination, while he did not exhibit
'

' the talismanic power of bringing falsehood out of

truth," he established the force of the Bible adage,
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"Be sure that your sins will find you out,"

—

tor he

compelled the man to admit that when Sarah came to

his house she had a considerable sum of money in

gold, though he denied having any of it himself, or

any knowledge as to what became of it ; such was the

searching nature of Mr. Brady' s questions that sus-

picion of his having taken it was strongly fastened

upon him.

At length the evidence was closed; Mr. Slosson

contended to the court, with great force and ingenu-

ity, that there was nothing in the evidence showing
that Sarah Coppin should be discharged from the in-

dentures. She was, in every sense of the word, a

pauper when they were executed ; and if she had not

received actual aid from the poor authorities, she was
in a sitLiation to become chargeable to the county.

Within the meaning of the statute, that word
" chargeable," used in the statute, meant a liability of

her becoming chargeable, which was analogous to

the condition of a putative father in an order of filia-

tion. The public policy, and the due administration

of the poor laws, demanded that the indentures

should be sustained, and the girl remanded. Fi-

nally, his whole argument exhibited the profound and
experienced lawyer, carrying with it such weight that

many members of the bar who were present, be-

lieved that though sympathy was with Brady, the

law was against him.

When Mr. Slosson closed, the young lawyer arose

;

this was his first attempt to address the court on an
important occasion, and he began with hesitation and
diffidence, which caused much uneasiness on the part
of his friends ; but '

' the low tremulous beginning gave
way to the gradually strengthening assurance, to the
dawning recognition of sympathy excited in the

man on whose lips the issue hung ; tiU the whole
world of thought and feeling seemed to open full of
irresistible argument and happy illustration." At
times the sympathy of his nature triumphed over
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cold logic, and Ms powerful appeals swept over court
and andience, as it did years after, in Ms defense
of Darnel E. Sickles.

The death of the parents,—^the landing of the poor
orphan on onr shores—her robbery—her desertion,

her misery—^the brother' s pilgrimage across the Atlan-
tic—^Ms long, weary, search in the bitterness of an al-

most broken heart—^the providential meeting—^the

awakening to the sense that the moment when fortune

had seemingly given the lost one to Mm, she was in a
bondage wMch mast separate them forever ; was por-

trayed in language which produced uncontrollable

emotions of sympathy.
That part of Ms speech in AvMch he discussed the

legal points of the case, was equally happy. He
contended that the proof established the face, that

Sarah Coppin had never received the least assist-

ance from the overseers of the poor, had never been
in the county poor-house, and had never been charge-

able in any way to the county, when the indentures

of the superintendents were executed ; and therefore

they had no jurisdiction or authority over her person.

He denounced the system wMch thus permitted

officials to dispose of the person of the poor, and
contended that before it could be done, every in-

tendment of the law should be strictly complied with.

Finally, he insisted that the opimon of Judge Yates,

in the well known case of Schemerhom v. HuU, 13

Jdkns., 269, folly sustained Ms first proposition, that

before the superintendents had any authority to exe-

cute the indentures, Saia-h should have been reduced

to the condition of a pauper, having received assist-

ance from the poor authorities.

The judge sustained Mr. Brady in Ms views of the

law and the facts in the case, and Sarah Coppin was
delivered into the custody of her brother.

The manner in which IMr. Brady conducted tMs

case, and its successftd result, gave him a conspicuous
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position before the public, and established his reputa-

tion as an advocate.

Much of his practice was confined to criminal law,

although he did not devote his entire attention to that

branch of his profession.

Crimdnal law practice is peculiarly attractive to

sympathetic and active minds ; it gives ample room

for the exercise of genius—that quality witiiout which

judgment is cold and knowledge inert^—that energy

which collects, combines, amplifies, and animates. It

demands a close and critical knowledge of the com-

mon and statute law—an intimate acquaintance with

the rules of evidence. The sweeping innovations

which the Code has made in the civil law of our State,

have left the nice technicalities of the criminal law. No
advocate can attain eminence as a criminal lawyer,

who is not thoroughly, accurately, and deeply read.

In the year 1843, during the temporary absence of

Mathew C. Patterson, Esq., then District-Attorney of

New York, Mr. Brady was appointed to act in his

place. WMle discharging the duties of this oflice, an
incident occurred which illnstrates the character of

the latter.

Among the indictments which it became his duty
to try, was one against two boys, charged with larceny

in stealing a row-boat. The owner, for some reason,

strongly desii'ed the conviction of the youthful cul-

prits. They belonged to respectable parents, and the

serious appearance of the case, caused them the great-

est distress.

On the trial, Mr. Brady thoroughly sifted the evi

dence, and closely dissected the whole case on the part

of the people. It turned out, that the young prisoners

had merely taken the boat for the purpose of crossing

the East river, to visit an orchard on the Long Island

shore, where large quantities of luscious apples hung
temptingly from the trees. Mr. Brady was convinced
that, though the act might possibly amount to a tech-

nical larceny, the boys did not intend to steal the
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boat. Therefore, on resting the case for the people,
he addressed the court as follows

:

"This offense, your honor, if it be an offense at

all, is one of which most men, or, I shonld say boys,
in the course of their lives, have been more or less

guilty. It commenced at a very early period in the
world's history, in a very luxuriant garden, and has
been continued down to the present time. These boys,
your honor, are guilty of nothing more criminal than
you and I have been engaged in a hundred times, and,
tiierefore, with your consent, I wLQ enter a Tiolle prose-

qui to this indictment."

The court consented, and the boys were discharged.

They grew to great respectability, and ranked among
the promiaent business men of the city. What would
have been theircondition in life, had theybeen convicted
and imprisoned ? Their association with thieves, rob-

bers, and wretches of all kinds, would have alienated

them from virtue, and they would probably have left

their captivity, to enter on the practice of that deprav-

ity which they had learned in prison.

In the year 1845, Mr. Brady was appointed corpo-

ration attorney for the city of New York ; his powers,

his acquisitions, and his temperament, peculiarly

qualified him for the discharge of the duties of this

office, and when his term expired he was reappointed.

On entering upon the duties of this office, he found

the corporation engaged in several intricate and im-

portant actions. Suits had been brought for and
against it. His learned and able predecessor had left

them in a condition which gave Mr. Brady no trouble

to prepare for trial. Several of them were tried, and

all, excepting one, resulted in his fevor. He brought

to the trial of these causes, great vigor and grasp of

thought ; his plan and outline were marked by great

distinctness, and he filled them up with surpassing

ingenuity. At the bar, his case would often be appa-

rently shattered by the opposing counsel, "but he

would gather it up, condense and correct it." Like
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a skillful general, he would place MmseK with great

facility, on the vantage ground of the contest. "He
never betrayed anxiety in the crisis of a cause, but

instantly decided among complicated difficulties. He
could bridge over a nonsuit with insignificant facts,

and tread upon the gulf, steadily, but warily to the

end."

In many phases of his character he resembled

Henry Cockbum. Like that great lawyer, once the

pride of the Scottish bar, Mr. Brady, while he could

assume any mood, and sympathise with all, was

master alike Of the stem and the pathetic. His flow

of good humor was never failing, and neither care nor

anxiety could quench it. He had high thoughts,

noble ambition, and deep reflection on men and things.

When Daniel E. Sickles,, in his prison at Wash-
ington, after the assassination of Francis Barton Key,

was planning his defense, and glancing over the names

of the great lawyers of the nation, to ascertain which

would be most successful for him, he selected Mr.

Brady as the associate of Stanton, Graham, Bradley,

and Cagger.

The opening argument for the defense was made
by John Grraham. It was as brilliant and logical as it

was successful ; it blended, in the happiest manner,
reason with heart-searching pathos. At the request

of his eminent associates, Mr. Brady made the open-

ing statement of the defense to the jury. He discharged

this important duty with great ability and ingenuity,

proving the truth of Lord Brougham's remark, that a
skillful statement of the case to the jury, by an advo-

cate who has a vivid perception of the true relations

of things, is a most powerful means of success, and
cannot be easily overdone.

"Ishall, genflemen," said Mr. Brady, "prove toyou
circumstances which, for a hundred years past, have
been regarded as a justifiable retribution for domestic

peace destroyed, for hopes blasted, home desecrated

—

all that the heart has garnered up as its last, its only
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solace, withered by some briUiant and insidious se-

ducer, wliom tbe arm of the law cannot reach."

On Mr. Brady devolved the duty of examining
the witnesses for the defense, and cross-examining

those for the prosecution. This, under the circum-

stances, was one of the most delicate and difficult

tasks ever committed to a lawyer ; for the acquittal

of Sickles depended on the fact, that ia the case of

two important witnesses for the defense, he was
obliged to conduct the examination so as to leave

no opportunity to re-cross-examine them on the

ground that new matter had been introduced ; he was
tlius compelled to keep something concealed, and yet

bring out certain facts intimately connected with this,

in order to obtain a verdict of not guilty for the pris-

oner.

A successful cross-examination is one of the most
diiiicult and important duties which an advocate can

perform ; it requires a knowledge of human nature

—

of the springs of human action

—

a subtle and nice

discrimination. "When it is not founded on ma-
terials of contradiction, or directed to obtain some in-

formation which the witness will be willing to give, it

proceeds on the assumption that the party interro-

gated has sworn an untruth, which he may be induced

to vary." But it is often the means by which trust-

worthy evidence is mischievously weakened or set

entirely aside.

An eminent instance of this occurred on Lord
Kenyon's cross-examination of a witness on the trial

of Lord George GordoiL The witness testified that

a certain flag was carried in a procession, when he

was interrogated as follows

:

Kenyan. "Can you describe the dress of this man
you saw carrying a flag ?"

A. "I cannot charge my memory ; it was a dress

not worth minding—a very common dress."

K, "Had heMs own hair, or a wig?"
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A. " If I recollect right, he had black hail- ; shortish

hair, I think."

K. "Was there anything remarkable abont his

hair?"

J.. "No; I do not remember anything remark-

able ; he was a coarse looking man ; he appeared to

me like a brewer's servant in his best clothes."

K. " How do yon know a brewer's servant in his

best clothes from any other man?"
A. "It is ont of my power to describe him better

than I do. He appeared to me to be snch."

^. "I ask yon by what means yon distinguish a

brewer's servant from any other man's ?"

A. "There is something in a brewer's servant dif-

ferent from other men."
K. " "Well, then, you can teU us how you distin-

tinguish a brewer's servant from any other trade i"

A. "1 think a brewer's servant's breeches, clothes,

and stockings, have something very distinguishing."

K. " TeU me what in his breeches, and the cut of

his coat and stockings it was by which you distin-

guished him V
A. 'I cannot swear to any particular mark."
This witness undoubtedly told the truth. Yet it is

related that he was hooted from the witness box, as if

he had sought to impose on the jury. Erskine, who
was engaged with Kenyon in the case, in his addi-ess

to the jury, adroitly took advantage of the temporary
prejudice.

" You see," said he, "gentlemen, by what strange

means villany is detected."

Lord Kenyon Imd been at the bar but a short time
when that trial took place, and this cross-examination

alone, established his reputation as an advocate.

In the defense of Sickles, Mr. Brady conducted the
cross-examination with a scrutiny, skill, and penetra-
tion, which greatly strengthened Ms case, and weak-
ened the force of the prosecution.

In the zenith of his professional tame, he once re-



JAMES T. BEADY. 257
•

lated, how in hla student days, Ms young ambition

was fired by witnessing Blunt and Hoffman defend a

m^ charged with murder.

"Fortunately, or unfortunately," said he, "there

was a throb of hope in my breast, that the time would
come, when even so great and solemn a responsibility

as that of defending a man whose life was in jeopardy
should devolve upon me ; the time at length arrived.

It so happened that a poor Irishman was charged with

the crime of murder. He was a humble person, with

few friends and no money. Of his friends, the fondest,

most devoted, and persevering, was a true-souled lit-

tle woman, born like her husband, and my ancestors,

in that beautiful country, on whose bosom so many
generations of noble beings have laid themselves down
in quiet repose. She sought my aid in the hour of

peril to him she loved, and I could not refuse it.

None of my profession would. But it was with fear

and trembling that I undertook the duty. If I had
known the future terror that it was to bring upon my
heart and brain, I would have faltered long, ere I had
engaged in the cause. If ambition alone had impelled

me to the undertaking, I would have dashed that im-

pulse to the ground, and smiled upon the fragments

of its ruins.

"Without considering at large, how the fortunate

result in that case was accomplished, I may say that,

in a purely legal point of view, the act proved was in

any of its aspects a clear case of murder. It had not

that awful feature, however, in its moral bearings, and

my aim was of course, to present, with whatever

slender experience I possessed, all the extenuating cir-

cumstances that could be urged in behalf of the un-

happy prisoner. I remember, with perfect distinct-

ness, that on the eve of the trial, I walked homeward

with the clerk of the court, and the then vigorous and

effective district-attarney, who informed me that the

guilt of the accused was so flagrant, that it would be

his solemn duty to make all legitimate efforts to se-

17
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CTire his conTiction. I leave my impressions, undor

the circumstances, to be estimated by those who have

incurred an equal responsibility. Had I been oblij^ed

to undertake this defense, where I should not have

received that kindness that was so delicately and

thouglitfally extended to me in that court, I know not

what the result would have been to me personally.

" If there is any thing in this life, that is dreadfal

to contemplate, it is the annihilation of the fondest

hopes we hug to our bosom—^the destruction of the

means by which we strive to attain even temporary

distinction, and the laceration of the heart, by which
great disappointments affecting our destiny or pros-

pects are sure to be attended.
" The trial proceeded ; Judge TViUiani Kent pre-

sided. In its progress, it would seem that the jury
were influenced, insensibly, by the exercise of that

kindly nature which radiated its benignity on me, and
then bestowing its beams and its fructifying influence

on the jurors, disposed their minds in his behalf,

The judge charged, and charged in a kindly spirit

;

but omitting no part of the duty exacted by the law,

of which he was th.e exponent.

"The man was not convicted of murder, but of
manslaughter. I can see the jury now, in that room
in the City Hall—one of the apartments now occupied
by that court over which my friend Judge Daly pre-

sides. I can see in that dimly lighted chamber, the
prisoner, his frame heaving with convulsive sobs, and
the handkerchiefin which he buried his face, saturated
with the perspiration which streamed forth in his
agony. I can see, as they entered, the foreman, as he
delivered the verdict that restored the trembling crim-
inal to life and hope, and the mild approving look of
the judge, as that verdict was announced- Above all,

I can never forget the speechless joy ofmy client, and
the features of his poor wife, imUued with the tender-
ness and fervor that inspires the humblest peasants
that tread the green surface of that old land ^never
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sliall I forget her, as she fell on her knees, and with
clasped hands, and in a voice choking with emotion,

breathed in low tones, a prayer for the eternal preser-

vation of the judge who presided.
" Imagination need not carry ns far to afford an

assurance that the prayer of that poor woman, in that

moment of heartfelt supplication and blessing, is even
now pleading in behaK of our friend for the enjoyment
of the infinite pleasures which crown a good life.

"My poor client was sent to State prison for a
long term of years. His wife almost daily presented

herself in my office to learn from me what could be
done to effect his deliverance by a pardon. The time

at last came when Judge Kent benevolently interfered,

and the man was set free.

"There came a bright, sparkling, Christmas day,

and on its glorious morning, the poor couple, with

joyful and grateful hearts, wended their way to St.

Patrick's Cathedral, and there, kneeling side by side,

and joining in the solemn rites of that old faith made
dear to me by so many sacred memories—^the faith in

which I live, and in which I mean to die—repeated
with gratitude—with piety—with fervor, the prayer

she before uttered from the depths of her pure and
eloquent heart."

Such was the deep sympathy, such the generous

motives which lived and had their being in the soul of

James T. Brady ; who can wonder that his faults are

forgiven—^nay, forgotten, when such sentiments were

paramount in his mind. So were the dreams of his

young ambition realized, and the humble student be-

came the great and powerful advocate. But even in

the day of his greatest triumph, he retained the ver-

dure of his early imagination and sentiment; his

heart was a sanctuary filled with lofty and pure

thoughts. Is this too warm a panegyric? Let his

professional brethren—^let his thousand clients speak,

and the coloring of the painting, if painting it is, will

be deepened. Well has it been said, that foibles are
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not inconsistent with generous and great qualities.

Fools discover that frailty is not incompatible with

great men ; they wonder and despise ; but the dis-

cerning find that greatness is not incompatible with

frailty, and they admire and indulge.

At an early period of his life, Mr. Brady attained

a position at the bar which gave Mm a choice in the

retainers which were ofltered him, and, therefore, he
was not often the conscious advocate of wrong.

At this period he labored as patiently and ar-

dently, as in those years when he was unknown to

fame. It has been said that immediate gifts of early

praise fascinate and dazzle the mind so as to indispose

it for patient labor. No such mental dissipation ever

weakened the intellectual frame of Mr. Biady, though
from a very early period he was accustomed to ap-

plause.

Among the important criminal cases in which he
was engaged, was that of Huntington. The defendant
was a young man of the highest respectability,—of

great wealth—ardent and active in his nature ; he
participated in the wild speculations of "Wall-street,

unrestrauied by caution and without the balance of
moderation, or the iaterposition of caution, until vis-

ions of vast accumulations floated before his eyes,

causing him to yield his entire faculties to the possess-

ory desire, producing one of those instances of a dis-

ordered action of the principle of acquisitiveness des-
cribed by Gall, Spurzheim, Guy, Rush, and others.

Under these circumstances, Mr. Brady • interposed
the plea of moral insanity—^that plea which insists

that persons who are the subjects of natural, or con-
genital moral derangement, are not morally account-
able ; as in the case of a female servant described by
Ray, who could not help stealing secrefly from her
master, though she was intelligent, modest, and re-

ligious, and was all the time conscious of, and ad-
mitted the turpitude of her actions. She was placed
in a hospital, as insane, and, after apparent restora-
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tion and a long trial, again taken into service. Grad
uaUy, in spite of herself, the instinct again mastered
her ; and in the midst of incessant struggle between
her vicious propensity on the one hand, and a con-

scientious horror of her condition on the other, she
was suddenly attacked with mania and died in one of

its paroxysms. And also the case related by Dr.
Kush, in his Medical Inquiiies, of a woman who was
entirely exemplary in her conduct, except in one par-

ticular. "She could not refrain from stealing.

What rendered this vice more remarkable was, that

she was in easy circumstances and not addicted to

extravagance in anything. Such was the propensity
to this vice, that when she could lay her hands on
nothing more valuable, she would often, at the table

of a friend, fill her pockets secretly with bread. She
both confessed and lamented her crime."

Mr. Brady contended that Huntington committed
his crime under the influence of this species of insanity.

If it was not the most successful, it certainly was one
of the most brilliant defenses ever made at the New
York bar. He exhibited a knowledge of psychology,

or the science of the phenomena of the mind, truly

wonderful. In his examination of the medical and
scientific witnesses, a stranger might easily have mis-

taken him for one of the learned professors present,

who, for the time being, had adopted the office of in-

terrogator. Like Governor Seward, who interposed, the

plea of moral insanity in the great case of the People

V. Wyatt, he often puzzled the vidse, learned, and
scientific men who appeared against his client, and
which exhibited the depth and extent of his research.

But the plea of insanity is unpopular, it rests on

so many subtleties—^has so often been the subterfuge

of the most hardened criminals, that it is difficult to

make it available ; and as has been well said by Pro-

fessor Upham, " Many individuals, through a misun-

derstanding of moral insanity, have suffered under the

hands of the executioner, who, on principles of re-
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ligion and strict justice, should have been encii'cled

only in the arms of compassion, long suffering, and

charity."

Huntington was convicted and sentenced to State

prison for a long term of years.

"Mr. Brady also defended McDonald, of Mobile,

for killing Virginia Stewart, in Broadway ; Jefferds,

charged with the murder of Walton ; Madame KesteU,

charged with producing an abortion— in the latter

case, he was assisted by the late David Grraham ; the

taial of Baker, for killing Poole ; in this, the jury dis-

agreed three times. At length, Mr. Brady, after a
long contested motion, changed the venue from Kew
York to Ifewburg, on the ground that in New York,

public sentiment was so much against his client, as to

preclude the possibility of his having a fair and im-

partial adjudication of the charge alleged against him.

After the disagreement of the Newburg jury, the emi-

nent and untiring counsel had the satisfaction of see-

ing Baker discharged on his own recognizance, a
matter tantamount to an acquittal of the charge on
which he was indicted.

" In the Kane arson case, there were two disa^ee-
ments of the jury, and a final discharge of the XJris-

oner; Jefferds, whom Mr. Brady defended, was ac-

quitted of the murder of Walton : but subsequently,

when tried for the killing of Mathews, he was con-
victed and sent to State prison.

"In the celebrated Gardner-Tyler will case, he won
the suit for his client (Gardner), against the weight of
evidence, notwithstanding the client of the opposing
counsel was a lady, whose interests were defended by
those eminent lawyers, Attorney-General Evarts and
Edwards Pierrepont, Esq. It was on the very ground
that the verdict of the jury was agaiast the weight of
evidence, that the court subsequentiy granted a new
trial.

"Mr. Brady was one of the counsel in the celebra-
ted Parish Will Case—a case so important that over
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eighty days were spent in taking testimony. It occu-

pied the attention of our State courts for long time
;

while many of the ablest lawyers of the city of Xew
York were engaged in it. Messrs. Evaits and Cutting
appeared for Mrs. Parish, and John W. Edmonds for

the sisters, whUe O' Conor & Jordan were counsel for

the brothers. The latter, however retired from the

case, and Mr. Brady was retained in Ms place ; and
with Mr. O' Conor, conducted the argument for the

brothers ia the Surrogate' s Court. The case was con-

tested with unusual ability and learning through all

the State courts, and was finally terminated in the

Court of Appeals. A perusal of this singular case

will be of great advantage to the legal student.
" He was engaged also as counsel for the respond-

ents, in the argument before the Court ofAppeals, some
years ago, when the question of the constitutionality

of the Metropolitan Police law was before that tribu-

nal. This question was finally decided against him,

and in affirmation of the new law.

"Nicholas Hill once declared that Mr. Brady's ar-

guments gave him more trouble and annoyance, and
caused him to study Ms cases more searchingly and
closely than did those of any other lawyer against

whom he had ever been pitted.

" In the year 1848, Mr. Brady was counsel for Hon.

John C. Mather, State Canal Commissioner, who had
been impeached for malfeasance in office, and although

some of the ablest legal minds conducted the prosecu-

tion on the part of the State, he succeeded in acquit-

ting his client. Mr. Brady will be remembered also

as one of the counsel in the lengthy Erie Eailroad

litigation of last year. It was in an argument in one

of the many suits growing out of that litigation, that

he launched forth such eloquent and powerful invec-

tives against a certain Supreme Court judge, and a

referee before whom some of the suits were brought

for investigation. The matter was much talked of at

the time.
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" The eminent advocate did not take every case that

was offered him. He seemed to desire only those into

which he could throw his whole soul and aU the

energy of his nature, and many were declined by him
—sometimes because he did not choose to undergo
the severe mental strain that conducting them would
necessarily involve, and at others, because by nnder-

taking them, he would become more or less involved

in partisan issues. He was solicited to conduct the

defense of John H. Surratt, for alleged complicity in

the assassination of President Lincoln, but declined

the offer. Both sides tried to retain him in the Fnl-
lerton case of recent date, the government offering htm
a fee of ten thousand dollaxs, but he refused to par-

ticipate in it on either side. Mr. Brady entertained

the very highest sense of professional honor. In illus-

tration of this, it may be mentioned that after the elec-

tion of his brother, Hon. John K Brady, to a seat on
the Common Pleas bench, he never would, under any
consideration whatever, engage in any litigation before
that court, although great pecuniary inducements were
frequently held out to him to do so."

These were but a small number of the cases in
which Mr. Bradywas engaged ; they were tried during
the last fifteen years of his hfe, while verymany cases,
which occupied the attention of the public at the time
of their trial have not been referred to. It is said that
of aU the persons whom he defended for capital of-
fenses, only one suffered the extreme penalty of the
law.

The last great criminal case ia which he was en-
gaged, was that of the People v. Cole, for killiTig His-
cock, a member of the late constitutional convention.
That case is still fresh in the recollection of the public.
It was, in some respects, like the case of Sickles,
which virtually settled the doctrine that the aggrieved
husband may lawfully MU, even though sufficient
time has elapsed for passion to subside, after the dis-
covery of the offense, or on the discovery of such
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circumstances as render the commission of tlie crime
morally certain.

The Cole-Hiscock case went a step farther, and ab-

solved the husband for slaying the supposed seducer
of his wife, on her confession alone ; while the prin-

ciple established in the McFarland case went stiU

further.

There are many serious considerations connected
with this subject— considerations which admonish
society that amid all the perfections of our laws,

there is one point in which we have returned to that

primitive state, where individuals take the law into

their own hands,—^redress their own wrongs, "with a
red right hand," taking life on the busy street, in the

crowded hotel, or wherever the avenger meets his

victim. It is apparent that we are approaching a
period when this practice must end, else other great

offenses will be punished with impunity in the same
bloody manner, "for there is already a frightful

amount of mob spirit, even among intelligent, reason-

able citizens."

Mr. Brady entered on the defense of General Cole,

suffering under an indisposition which had existed

for some time ; but deeply sympathizing with his

client, he forgot aU personal disability, and with his

eminent and learned colleagues made a successful and

brilliant defense.

In this trial his mental and physical labors were

so intense, that they accelerated the ravages of the dis-

ease which was preying upon him, and hastened his

death.

But the great intellectual effort of Mr. Brady's

professional career—^the one that best exemplified hiSk

powers as a jurist, and the amplitude of his mind,

was his argument made in the Forrest divorce case

in the Court of Appeals. That case was first tried in

theNew York Superior Court in 1851, before Chief Jus-

tice Oakley. It was brought by Mrs. Forrest agaiast

her husband for a divorce on the ground of adultery

;
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for weeks it was stubbornly contested, incli by inch.

;

attracting more interest than any civil suit whicli was

ever before tried in the city.

Charles O'Conor conducted the case for Mrs. For-

rest, and John Van Buren appeared as the champion

for the great actor. There entered into the contest, all

the unhappy dissensions which render the life of the

parties "an age of years all winters." Criminations

and recriminations gave the case a dramatic interest.

But at length Mrs. Forrest succeeded against a tur-

bulent and powerful defense. For Mr. O' Conor, it

was a triumph seldom attained at the bar—^for Mr.

Van Buren, the misfortune of the defeat was obscured

by the lustre of his brilliant defense, and the exhibi-

tion of those talents which rendered him a great and
commanding lawyer. The case at last was appealed

to the General Term, and at length reached the Court

of Appeals, where Mr. Brady entered into the contest

as the colleague of Mr. Van Buren ; Mr. O' Conor ap
peared for Mrs. Forrest. The argument took place in

December, 1862, and the Court of Appeals was the

scene of legal contest seldom witnessed within its bar.

It could hardly be otherwise, when two such gladiators

as Charles O'Conor and James T. Brady were the chief

contestants. To say that the argument of the former
was able and eloquent, would be like saying of the

sun, that it is bright. Mr. Brady's lost nothing in

comparison with it. It may be proper, however,
to add, that it dissipated the opinion that he was
only great in criminal cases. Mr. 0'Conor again suc-

ceeded, and after fifteen years the Forest divorce case

was ended.

As has already been remarked, Mr. Brady was a
lover of literature. In the midst of his most engrossing

career, he found time to indulge his literary taste.

He submitted to the most laborious and persevering

process of private study ; like De Witt Clinton, what-
ever he found worth reading once, with him, war-
ranted a second perusaL
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He believed that poetry, instead of being a dream
of fairy land, was imbued witb real life ; that the

themes of the poet were often the strongest verities,

that he moralized in his exquisite imagery, and rea-

soned in song.

It is true that Shakespeare, Jeremy Taylor, Milton,

Bnrke, and finally, the most gifted writers which the

world has produced, possessed a luxuriant fancy

which started forth, adorned, and beautified great

philosophic truths. This is attested in the beautiful

and sublime allegories of the Bible, in which a mean-
ing, lofty and perspicuous, rises to the view ; and
hence, as Bishop Lowth has elegantly remarked

:

"The passion of jealousy, its causes, circumstances,

its progress and effects, I hold to be more accurately,

more copiously, more satisfactorily described in one

of the dramas of Shakespeare, than in aU the dispu-

tations of the schools of philosophy."

Among the table-books of Mr. Brady, were the

works of Atterbury, Steele, Swift, Burke, Fenelon,

Halifax, and Berkley. He drew down genius from

its air-built citadel in books and libraries, and made
it his playmate—^his companion.

lake Talfourd, and many other great jurists and
civilians of England and America, he committed his

thoughts to paper, and his writings enriched the

pages of several contemporary magazines and jour-

nals. His soft, copious, and harmonious style ren-

dered him a favorite of the reading public. Nor was
this aU ; he possessed eminent abilities as a successful

lecturer, and he often appeared before the public in

this character. Among the themes upon which he

lectured, were "The Advocate—his Rights and Du-
ties;" "The Law of Libel;" "The Anglo-Saxon

Race;" "The Influence of Useful Inventions on So-

ciety ; " " Ireland' s Past and Future. '

'

These lectures exhibited a cultivated, happy view,

a shrewd and penetrating knowledge of his subject,
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profound without pedantry, and elegant without ex-

travagance.

This was his characteristic as a speaker at the bar,

there he adapted himself to the strict rules of legal ora-

tory ; but even there, the richness of his intellect would

occasionally flash out, and he would fasten a glittering

diamond

—

a, rich pearl of thought, on the coldest and

most emotionless theme.

It has been said that gravity is the cloak of wis-

dom, that those who have nothing else, think it a
fault to afliect one without the other, because it des-

troys the only foundation on which their pretensions

are built—^that the earnest part of reason is dullness

;

and that the generality of the world are therefore con-

cerned in discouraging any example of unnecessary

brilliancy—^that the two things do not live together.

Edmund Burke did much to overthrow this idea

;

James T. Brady did more. He proved that gold is

not the less valuable for being wrought into elegant

shapes and richly embossed with curious figures
;

that the solidity of a building is not destroyed by add-

ing to its beauty and ornament ; that the strength of

a man' s understanding is not always to be estimated

in proportion to his want of imagination. In his

speeches and in his writings Mr. Brady showed

" How cliarming is divine philosophy,

Kot harsh and crabbed, as dull fools suppose,

Bat musical as Apollo's Inte."

He was a lover and a patron of the legitimate

drama,—not that sensational puerile drama, which
runs wild after the most extravagant violation of all

rules, and permits the strangest outrages on feelings

and taste,—^which brings the stage down from the
world's epitome to the sphere which " no divine phi-
losophy iUumes."

His acquaintance with the writings of great dram-
atists was extensive. He read critically ^schylus,
Sophocles, and Euripides, the three Greek dramatic
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writers whom the Alexanirine critics regarded as the
fomidatioii of the Grreek literature. He particularly

admired the former, for the power in which he painted
the passions ; terror was his element, and in that
he succeeded beyond any other writer, ancient or
modem.

Mr. Brady, in writing to a Mend on this subject,

some years ago, said, "Perhaps no author blended
the passions of pity and terror with more force and
originality than Shakespeare—pity, not only for

youth, innocence, nobility of character, and virtue,

as in Imogene, Desdemona, Brutus, Coriolanus,—or

for insignificant persons, like the Duke of Clarence,

or profligate and worthless ones like Cardinal Wolsey

,

—^terror in all its forms, from the madness of Lear,

and the ghost of Hamlet, up to the dreams of Rich-

ard, and Lady Macbeth. But perhaps the most
miraculous of all his representations are those in

which he has portrayed the wanderings of a dis-

ordered intellect, and especially that species of dis-

traction which arises from the excess of sorrow."

Mr. Brady was for many years president of the

American Dramatic Fund Association, with the origi-

nal formation of which he was connected. There are

many instances of his liberality towards this institu-

tion, which will not soon be forgotten.

He was no politician, at least, not in the common
acceptation of the term. It may well be presumed,

that had he attempted the career of a party politician,

he would have failed, so far as his own aggrandize-

ment is concerned. His taste turned him against the

bartering, bargaining politicians of his day.

On the accession of President Johnson to the chief

magistracy, he was offered the position of attorney-

general in the president's cabinet ; he was urged by
many of his Mends to accept it, but he peremptorily

declined, remarking that if there was anything for

which he entertained a holy horror, it was compulsory

association with Washington politicians.
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He was frecLuently urged to become a candidate

for Congress, but lie invariably declined, witli that

conrtesy wMcli governed Mm in every sphere of

action. He was never voted for by the people, but

twice—once in 1850, when he was the candidate of the

Hardshell Democracy for attorney-general, against

Judge Grover, SoftsheD, or the PreesoU section of

that paity. Mr. Brady's vote in the State was ex-

ceedingly flattering, but Ogden Hoffinan, the nominee

of the Whig party, was elected. The second time Mr.

Brady was voted for, was in 1860, when he became the

candidate of the Breckinridge and Lane portion of

the Democracy, for the office of governor of the State

ofNew York.

"He was always identified with the Democratic

party, and in his youth, during the times of Jackson,

and Van Buren, he was an active partisan. Although
a conscientious adherent to the principles of the De-
mocracy, and a staunch opponent of the Republican
party, when the late war broke out, he snapped asun-

der all political ties that bound htm to party policy,

and came out boldly against the southern leaders. Few
persons did more than he to arouse the patriotism of

the people in urging on a complete crushing out of

the spirit that animated the insurrection against the
federal government. Daring the terrible riots of 1863,

he also took advanced ground in favor of supporting
the draft law, and denounced with all the energy of
his nature, the attempts that were made to prevent its

execution. The only occasion on which he ever acted
officially for the federal government was in 1867, when
he was sent to New Orleans, as joint commissioner
with General 'Baldy' Smith, to investigate the ir-

regularities that were alleged to have been committed
in the Department of the Gulf. He drew up a report
of the investigations of the commission, which is now
in the archives of the war department. It is said to
reflect very severely against many officers who were
stationed in New Orleans and at other posts in the De-
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partment of the Gulf ; but for some reason it never
was made public. He was, many years ago, after

yielding to the extreme solicitation of the authorities,

appointed to fill a vacancy occurring in the office of dis-

trict-attorney of the city and county of New Tork, but
held the position only a few months." Though in his

maturer years, as we have seen, he was not an active

politician, yet in the days of his allegiance to the De-
mocratic party, he often addressed political gather-

ings, and often wielded his pen in defense of his polit-

ical principles. But neither his speeches nor his

writings were confined to the narrow and transitory

politics of the day ; he delighted to turn the mind
from temporary and personal views, to the great

principles upon which every decision of reason must
ultimately rest ; and without the frequent contempla-

tion of which, as Bishop Berkley says, " A man may,
indeed, be a thriving earth worm, but he will prove a
sorry patriot." Mistakes as to facts—the illusions of

political prejudice, or the operation of those passions

inseparable from human fraUty, may sometimes have

led him to erroneous conclusions. In his speeches

and in his writings, he was always acute in the per-

ception of principles, and in grasping the question

under consideration— luminous in their exposition,

and ingenious in their defense.

TTis faults as a speaker or writer were a tendency to

verbosity, and the too frequent use of expletives. On
popular themes, he sometimes sought too many deco-

rations of fancy, which led to redundancy ; but these

feults were not of frequent occurrence ; usually, there

was that naivete and simplicity in his style and man-

ner, which ne^er feUed to interest the reader or hearer.

He never arose to address the court, the jury, or

the general assemblage, without at once commanding

the respect and attention of all in his presence. His

mannerwas animated and pleasing ; the interestwhich

he excited soon obscured all his errors. He had a

happy talent of adjusting his manner as well as his
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discourse to the capacity of his hearers, and the ob-

ject regarding which he spoke. In the language of

an eminent legal writer, "He was always fit for the

occasion sudden." This is illustrated by the follow-

ing incident, related by Luther R. Marsh, Esq.
" I had a case some years ago of such importance

to property and character, that I deemed it advisable

to call in Mr. Brady to share the responsibility. But
so crowded and imperative" were his engagements,

that I found it impracticable to meet him in consulta-

tion—all our appointments fell through. Neverthe-

less, I sent him notice of the time the court had as-

signed for the argument, and he was promptly there

;

though wholly uninformed of the facts or position of

the case, I was glad for the magnetism of his presence,

though anticipating but little actual support from his

reply. Purposely opening very folly—^more for him
than the court—I observed him rapidly taking notes

;

and when I had concluded, he attached and folded

his sheets and handed them to me. I found on perus-

ing them, that he had grasped the whole case—com-
prehending every question involved in it, adding ad-

ditional points of great weight and importance, which
he had prepared on the occasion. Then, after the op-

posing argument, followed his reply—so complete, so

well arranged, so powerful, that it would have been
remarkable under any state of preparation, but most
extraordinary as a spontaneous production."

One of the great characteristics of Mr. Brady, was
his independence of character, professional as weU as

private. Professionally, he cared nothing for weighty
influence or powerful names. He believed the intel-

lect was too mighty to be subservient to money, or
influenced by popular tumult. Hence, as we have
seen, when the incidents which led to the late war
were occurring, he did not hesitate to unite himself
heart and hand, with those who were engaged in sup-
pressing the rebellion. And yet, to use the language
of Mr. 0' Conor, "Perhaps, the two most remarkable
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circumstances connected with Ms professional career,

were such, as to excite among superficial observers, a
doubt of Ms earnestness. When the crew of the Con-
federate privateer Savannah were placed upon trial

in the city of New York, for piracy, James T. Brady,
unrewarded, so far as I know, appeared as the lead-

ing champion of the defense—demanding an acquittal.

When the struggle had passed— when the mighty
conflict was over, a somewhat similar drama was an-

nounced. The cMef of that great Confederacy was
summoned to a similar ordeal ; and at once, under the

influence of similar sentiments, Mr. Brady appeared
as Ms defender. For tMs unpopular and arduous
office, he also declined remuneration, though ample
compensation was tendered. In these acts, you see

evinced the self-relying determination and independ-

ence of the man' s character—^Ms firm and discrimin-

ating judgment. His feelings, his prepossessions, his

interests, all that could engage the heart of man,
placed Mm upon the side of the North. Could he have

so directed the enginery of the war, its stroke would
have been fatal to every armed foe throughout the

South. But he had a cool, dispassionate judgment,

knowledge of the law, and a sense of decorum ; and
these led Mm to certain defimte conclusions. He
thought that courts, juries, and the gallows, were

unfit weapons of war ; he deemed them most unflttLng

accompaniments of the peace wMch arms had won."

Mr. Brady's situation in defending the Savannah

privateers and Mr. Davis, was similar to that of the

elder Adams in defending the British officers and sol-

diers, engaged in the Boston massacre, in 1770. At
that time Mr. Adams was one of the leading patriots,

greatly beloved and esteemed for Ms patriotic exer-

tions and Ms intrepidity in opposing British aggres-

sion, and yet, " at the risk of loang the favor and es-

teem of the people, he appeared as the advocate of the

accused, having for Ms colleague Josiah Quincy, an-

18



274 THE BENCH AIOD BAE.

other leading patriot, wliose eloquence had often been

heard at the assemblies of the Sons of liberty."

Few men had a more extensive circle of cherished

friends than Mr. Brady. His manners were courteous

and kindness was innate in his nature. "With the

younger members of the bar he was an especial fa-

vorite, always ready to aid them by his counsel and
advice. In the social circle he was a genial com-

panion ; he had an abundance of anecdote, and was
prompt at wit and repartee. For the land of his ances-

try, he entertaiaed a love hardly less than that which
he invariably avowed for his native soil, and some of

his finest touches of eloquence are kuown in connec-

tion with his address on Irish national subjects."

The disease which has been spoken of in connec-

tion with the Cole-Hiscock trial, continued to prey
upon him, though its symptoms were not sufficiently

dangeroiis to admonish him of his approaching dis-

solution. His last public speech was delivered on the

14th day of January, 1869, at the banquet given to

that distiaguished lawyer, James W. Grerard, on his

retiring from the bar. In that assemblage of great

and gifted lawyers, Mr. Brady appeared, meeting
there, for the last time, those professional brethren,

endeared to him by long association.

The scene was unrivaled for luminous eloquence,
bright thoughts, original imagery and for a flow of
high toned and generous sentiment. There the intel-

lect, imagination, and thought of Brady shone out
with peculiar brilliancy—in a sort of unconscious
power—in a kind of intuitive perception of the anal-
ogy of things. His theme was " Our Fraternal Union"
--a subject peculiarly adapted to his talents and to
the occasion ; some portions of it breathed a pathos
which touched aH hearts, and aroused emotions which
cannot be forgotten by those who listened to him.

After this banquet, Mr. Brady continued his pro-
fessional duties, nearly to the day of his death. He
died on Tuesday, the 9th day of February, 1869,
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On the Friday previous, lie was engaged in the Su-
preme Court during the forenoon ; at one o'clock he
argued a motion in the Superior Court, and during
the remainder of the day, he was engaged in the trial

of a cause before a referee. On the Sunday following

he was stricken down, and rendered speechless by
paralysis ; he lingered until Tuesday following, when
he expired.

His death created a profound sensation throughout
the country. The bench and the bar attested their

respect for his memory, by proceedings characterized

by the deepest solemnity and sorrow. Nearly all the

eminent members of the New York city bar assem-

bled on a call, to attest their grief at the sudden
death of their distinguished professional brother.

Every degree of talent, of eloquence, and imagination,

laid upon his tomb bright and fragrant garlands.

"Youth, middle age,—^his equals and his peers—^the

ablest and most respected of his contemporaries,

descanted in decent, modest, and becoming language

upon his merits."

The popular favor which he enjoyed in such un-

measured profusion, was indicated by a little circum-

stance which occujred after his decease. A poor

Irish woman, to whom he was known, when she

learned of his death, out of her scanty earnings pur-

chased a camellia, brought it to the door of his resi-

dence, and with tears in her eyes, requested that it

might be laid upen his coffin.

The wealthy in their pride and strength, the gifted

—the eloquent—^the renowned, and the poor in their

poverty, offered incense to his memory.

The personal appearance of Mr. Brady was attract-

ive and pleasing. He was slightly above the middle

size, erect and well proportioned. His face was one

which left a permanent impression upon the mind of

the beholder ; it had all the distinguishing expressions

of intellect and the sovereignty of mind. His brow

was superb ; his forehead broad and high ; his hair
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dark, thick, and curling, revealed his expansive fore-

head, except where a single lock fell over it. His eye
and mouth indicated benevolence, refinement, and re-

flection; finally, the classic contour of his features

would attract the admiration of the gifted artist, who,
while he admired, could not imitate.

Mr. Brady never married. His home was with
sisters, to whom he was deeply and tenderly attacked

;

such were his domestic enjoyments with them, that

"he seemed unwilling, by forming a matrimonial al-

liance, to loosen the tie which bound him to his fra-

ternal relations."
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No man was ever more ardently attached to Ms
profession than Samuel Gr. Hathaway ; lie regarded it

as "the great avenue to political influence and repu-

tation, whose honors are among the most splendid that

can be attained in a free State, and whose emoluments
and privileges are exhibited as a prize to be contested

freely by aU its members.'' He beheved the science

of law to be "the perfection of all human reason."

As a student, he reduced the study of it to those me-

thodical rules which are adopted in the acquisition of

any science ; still he did not sacrifice to his profession



278 THE BES^CH a:xd bae.

the general improvement of Ms intellect and heart.

Never was there a more nnconfined mind than his,

and it may be cited as a practical example of the

benefits of that general culture of the intellect which

forms one distinction of our times ; but which some

dread as unfriendly to original thought ; but as has

been well said, the mind is diffusive, and accordingly,

its natural progess is from one to another field of

thought; and that wherever original power, or cre-

ative genius exists, far from being distracted or op-

pressed by the variety of its acquisitions, it will see

more and more common bearings—^more hidden and
beautifol analogies in all the objects of knowledge

—

will see mutual light shed from truth to truth, in what-

ever topic it would unfold. This was well understood

by Mr. Hathaway, and this rendered his mind singu-

larly harmpnious

—

a well adjusted whole.

He was accustomed from his youth to drink from

the fountains of classical literature, but he possessed

no pedantry or undue fastidiousness. In the midst

of his most trying professional labors, he often surren-

dered himself to the enchantment of literary reading

—of Oriental fiction—of the strange and beautiful cre-

tions of " Araby the blest."

An ample fortune gave him every opportunity for

the cultivation and enjoyment of his taste.

To indigent literary men, his hand was ever open.

The following circumstance is only one of the many
that characterized his intercourse with them. Several

years before his death, a distinguished poet of our
own State, who still lives and is known to fame, but
who, like many that court the Muses and linger

around Parnassus, was then poor ; happened to be in

the city of New York, much in need of means to ex-

tricate himself from embarrassment. While deeply
studying how and in what manner to obtaia pecun-
iary relief, he happened to meet Mr. Hathaway, with
whom he was acquainted, coming out of the Supreme
Court room in the City HaU.
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" xA.li, Colonel, how do you do? I am very glad to

see you," said tlie poet, shaking hands with the

former.

" I am very happy to meet you, and how is it with
you and the republic of letters?" said the colonel.

" You know, Colonel Hathaway, that all republics

are ungrateful, but the republic of letters is espe-

cially so, and I am just now a victim of the latter,"

said he of the Muses.

"I am sorry to hear this; it cannot be that the

voxpopuli demand your oppression," replied Mr. H.
"Oh, no," said our friend, "it is only this, lam

sorely oppressed for the want of a sum of money, and
as I always give my particular friends the preference

on such occasions, I desire that you will loan me the

amount I need."

Mr. Hathaway learned that the sum he desired

was one hundred and fifty dollars. As soon as it

could be counted, the poet was rejoicing in the pos-

session of the money. With many thanks, and prom-
ises of an early payment, he hastened from his bene-

factor to his importunate creditors.

Time passed on, a year rolled away, and in the

multiplicity of business, the event had nearly passed

from the memory of Mr. Hathaway, when one day he

received by express, a box of considerable size, quite

heavy, and apparently well filled. Upon removing

the cover, he saw that it contained a large number of

neatly bound books, which, upon examination, proved

to be the recently published works of the poet to

whom he had loaned the money in New York. Taking

the books from the box, he discovered, neatly written

on the inside of it, the following couplet

:

" Bards are birds of various prey,

Te gods, wliy pounce on Hathaway?"

It was enough ; the lender was generously paid,

and, as he afterwards said, the books more than paid
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the principal, and the poetry paid the interest com-

pounded.
Colonel Samnel Gt. Hathaway was bom at Free-

town, in the connty of Cortland, on the 18th day of

January, 1810. His parents were the late Major-Gen-

eral Samuel G. Hathaway, and Sally Emerson, of So-

lon, Cortland county. The families of Hathaway and

Emerson, are both of English descent ; that of the for-

mer has aknowngenealogy, which extends far back in-

to English history. In the long and eventful life of

General Hathaway—^in the various positions which he

occupied—^in the many posts of public duty which

he filled—^in the many instances which his life affords

of untiring energy, and devoted patriotism, a true

representative character of our Republic is developed,

which impresses its own appropriate teaching on pos-

terity ; for, iu the language of inspiration, "No man
liveth, and no man dieth unto himself." It was
quaintly said by one of the kings of Arragon, "Dead
men are our best instructors." General Hathaway
was one of those who aided in making the desert

bloom. He was a pioneer of central Kew York.

Alas ! how fast they are passing away from earth,

these sons and daughters of a day of peril, toil, and
hardships. Their stem virtue, their unbending in-

tegrity, their enterprise and industry, laid the foun-

dation for the wealth, the culture, the refinement of

our day. Most of them sleep beneath the soil they
loved so well, and which they made almost as rich as

the vale of Cashmere. Wealth and fashion have
changed their good old customs, their homely, but
time-honored institutions

;
yet on the hillside, and in

the valley, their green graves are venerated spots, and
their spirits seem to linger by the forest and the
stream, while the murmuring breeze breathes a gentle,

but not unwelcome, requiem for them. Let us fondly
cherish the memory of the pioneer. "Let not am-
bition mock their useful toU." Amid the events of
our day their memory will come to us, like a voice
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from the past,with many hallowed associations, which
bind their names to every spot where they fonght so
well the battle of life.

" And these—of whose abode.

Midst her green Tallies earth retains no trace.

Save a flower springing from their burial sod,

A shade of sadness on some kindred face

A d^ and vacant place

In some sweet home."

Among such men Mr. Hathaway was a leader
whom they delighted to honor ; and whose interest

he ever labored to advance and promote. At the or-

ganization of Cortland county, which took place in

1808, he settled at Solon, where he continued to reside

until his death. In the spring of 1814, he was elected

member of Assembly from Cortland county. In the

spring of 1813, Daniel D. Tompkins was trium-

phantly re-elected governor, over Stephen Van Rens-
selaer, his opponent. The war with England was
then raging, and such was the ardent, energetic and
|)atriotic support which Mr. Tompkins, in his pre-

vious administration, had given President Madison
in the prosecution of the war, that he became the dar-

ling of the then victorious Republicans, and "The
Farmer Boy of Westchester, " as Mr. T. was then

called, "was toasted at every gathering of that

parly."

General Hathaway entered the Legislature the

firm and unswerving friend of the president, the

close, intimate and influential supporter of Grovernor

Tompkins ; and their friendly relations continued

through life. In the year 1816, the General acted

with Enos T. Throop, Martin Yan Buren, Peter B.

Porter and others, in securing the nomination and

election of Mr. Tompkins to the vice-presidency of

the United States. Mr. Monroe received the electoral

vote for president. Mr. Hathaway was again elected

to the Legislature in the year 1818. Cadwadader D.
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Calden, and Ogden Edwards, of ISTew York city;

Stephen Yan Kensselaer and William A. Dnor, of

Albany ; William B. Rochester, of Steuben ; Erastns

Root, of Delaware, and William C. Bouck, of Sco-

harie, were then members of Assembly — while the

Senate was composed of such names as Martin Van
Buren, Abraham Van Vechten, Samuel Young, Peter

R. Livingston, Moses J. Cantine, Jabez D. Ham-
mond.

Those were days when talent, abUity, probity and

honor were sternly demanded of those who sought

legislative and other official honors. In those days

cupidity, speculation, and infamous panderings to

sources of wealth, were not known by law-makers.

In those days ambitious, inefficient, ignorant, bad
men did not push themselves into high places. In

those days men did not prate, in halls of legislation,

of morality, patriotism, and even religion, in accom-

paniment to the ring of the dollars which had just

bought their souls. Politics was not then the reeking

cesspool where men fatten and grow rich on corrup-

tion—^men, who yesterday were the Lazaruses whose
sores were not even licked, and who to-day revel in

putrid magnificence.

General Hathaway was elected a State senator

from the old sixth Senatorial district in 1823, during
the administration of Governor Yates. He was elected

a representative in Congress from the then seventh
Congressional district in the year 1832, and took his

seat in 1833.

It was during the second session of this Congress
that Richard Lawrence made a bold and intrepid at-

tempt to assassinate President Jackson, "which pro-
duced great sensation at the time, and which, if the
consequences had been equal to the apparent purpose,
would have signalized the day by a horrible catas-
trophe." The attempt was made in the portico of the
capitol, at the funeral of the Honorable Warren R,
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Davis, member of Congress from South Carolina, just

as tlie president, with, the secretary of the treasury,

Hon. Levi "Woodbury, on his left arm, was leaving

the rotunda. Mr. Hathaway and General Root were
a few paces in their rear, when a person stepping for-

ward from the crowd in front of the president, within

two yards and a half of him, leveled a pistol at his

breast.

A loud and sharp report instantly followed, which
was supposed to be the report of the pistol, but which
was only the explosion of the percussion cap. The
man instantly threw the weapon upon the ground,

and drew another, ready cocked, .from his pockety

which he presented at the heart of the president, and
another loud report reverberated through the portico

;

this, too, proved to be merely the explosion of the

cap ; the pistol did not discharge.

All this was done so rapidly and adroitly that no
one had time to interfere with the attack until all

was over. In a moment a scene of indescribable ter-

ror and confusion ensued ; many believed that the

president had been assassinated. The old hero him-

self exhibited that dauntless courage which ever

characterized him in times of peril. He did not ob-*

serve the assailant until after the discharge of the first

cap, when his attention was directed to him by the

report. The man was then in the act of presenting

the second pistol. lifting his cane, the general

sprang like a lion upon his antagonist, but, before

reaching him, the explosion of the cap took place.

The nest instant the President was near enough to

strike him with his cane, exclaiming, "Leave Mm to

me, and, by the Eternal, he aviU never do that thing

again" ; but by this time Mr. Woodbury, Generals

Root and Hathaway, had reached the assassin, and

he was at once prostrated ^pon the floor. Upon ex-

amination, the weapons proved to be a pair of elabor-

ately finished pistols, of the Derringer order. They
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were perfect in all their parts, and carefully charged

with powder and ball.

There was nothing discovered which could prevent

their discharge. The next day, in presence of the

secretary of the navy, and other distinguished gentle-

men, they were re-capped, the charge which had been

inserted by Lawrence still remaining, and, at the first

attempt, they were both discharged ; the balls which

they contained penetrated several inches into a stick

of hard timber, exhibiting at once the deadly nature

of the weapons which had so mysteriously failed

when presented at the heart of the president. His
escape was, indeed, most wonderful, and a grateful

nation saw in it the hand of Omnipotence—^the shield

of Him who controls the destinies of nations.

President Jackson laid his hand upon the Bank of

the United States with the energy of a giant, and that

powerful institution which controlled the money marts
of the nation, I had almost said of the world, writhed

in his grasp like the fe.bled Laocoon, Neptune's
priest, ia the folds of Minerva's monsters. Rage and
bitter defiance followed the fearful contact. The na-

tion was convulsed from center to circumference : but
"he genius, the power, and the irresistible determina-

tion of Jackson prevailed, and the Bank, with all its

power and influence, fell conquered and helpless at

his feet.

The attempt at his assassination was believed by hia

fiiends to have been planned by the friends of the
Bank, and for a short time it was openly charged up-
on them. But, upon due examination, it was ascer-

tained that Lawrence was hopelessly insane ; having
no motive whatever in his attempt upon the life of the
president, except the vagaries of a mind in ruins.

After retiring from Congress, General Hathaway
returned to Cortland county, and ever after declined
aU civil office. He was, however, until a period near
his death, an acting major-general of militia in this

State, having held that office for many years. He
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died at Solon on the 2nd day of May, in tlie year
1867, ia the eighty-seventh year of his age.

Colonel S. G. Hathaway prepared for coUege
principally at the Cortland Academy. He graduated
at Union College when he was twenty-one years of

age. While at college, he had a much esteemed
Mend, who was a student at law, and who, during
the winter, taught a district school to aid him ia pro-

curing means for the prosecution of his studies. Dur-
ing one of his college vacations, young Hathaway
visited his Mend, spending the afternoon in the

school room. It was a dull 'place for the gay and
active young coUegian. This soon became apparent

to the teacher, who exerted himself to create some in-

terest for his Mend. Classes were called for Hatha-
way to inspect. Lessons were rehearsed, hard words
were spelled, and hard problems in arithmetic solved,

but all to no purpose, the school room was the em-
pire of dullness to the visitor. The schoolmaster

found himself pushed to extremities for something to

interest his Mend. In this manner some time passed

away, when suddenly the man of the rod called out

—

" James Buck, come here !"

This command was addressed to a dirty, sq^nint-

eyed, mischievous looking boy, apparentiy twelve or

fourteen years of age, who happened just then to be

demeaning himself quite reputably. The boy obeyed,

looking the very picture of injured innocence.

"Take off your coat, sir," said the teacher, seiz-

ing a formidable looking rod which lay upon a table

near by.

"O, dear, I hain't been doing nothing, no how.

Bin Jones wanted to give me a great launking dough-

nut just now, but I wouldn't take it, 'cause I wanted

to be good," blubbered the urchin.

"Take off your coat, I say!" said the teacher,

flourishing the whip.
" You ain't going to lick a feUer for being good,

are you ?" roared the boy.
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"Take off your coat !" tlmiiderecl the teacher.

Seeing no other alternative, he obeyed, and the

master gave him a good, thorough, old-fashioned

whipping, during which the boy continued to scream,

"Oh, hold up, hold up! I didn't take Bill Jones'

big dough-nut ; I didn't do nothing, no how. Oh, hold

up ! hold up !"

The whipping over, the boy put on his coat and

resumed his seat. Hathaway, during this scene, was

obliged to cram a handkerchief into his mouth, to

prevent his roaring with laughter at the queer ejacula-

tions and gyrations of the boy.

"What on earth did you whip the boy for? I

didn't see as he had done anything to deserve it," said

Hathaway to the teacher, as they were walking home
after school.

"Hath," replied the schoolmaster, "I saw that it

was getting confounded dull, and I felt so sorry for

you, that I didn't know what to do. So I called

up that boy and thrashed him for your especial ben-

efit."

"But the boy had done nothing to deserve it," re-

plied Hathaway.
"Never mind that; he seldom goes a half day

without deserving a thrashing, and I'll give him credit

for this one the next time he deserves the gad. So he
has lost nothing, and I made it interesting for you,
Sam," replied the teacher.

Subsequently, the schoolmaster became a distin-

guished and successful lawyer, continuing his friendly
relations with Mr. Hathaway through life. It was the
delight of the latter to relate this stoiy before his
friends on festive occasions, always ending by saying,
" It is true, you know ;" to which the latter would re-

ply, "Yes, it is as true now as it ever was."
Immediately after graduating. Colonel Hathaway

entered the office of Hon. Jonathan L. "Woods, a
lawyer of high standing, residing at Cortland village.

Mr. Woods represented Cortland county in the Leg-
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islatxire of tMs State with, mucli ability, in ttie year

1832, and during Ms life lie retained tlie confidence

and respect of the bar and of the people generally.

After continning one year with Mr. Woods,
Hathaway was invited by Hon. Hiram Gray, of El-

mira, to enter his office as a student. The offer was
accepted, and he removed from Cortland to Elmira,

in August, 1833. At this period, Judge Gray had
fully entered upon that field of successful and exten-

sive professional practice that led to the high po-

sition which he has attained as a lawyer and a judge.

He had once been a resident of Cortland, having for

some time pursued his legal studies there. Here he
first became acquainted with Mr. Hathaway, whom
he regarded as a young man of uncommonly ripe un-

derstanding, and possessing many rare and engaging

qualities.

Under the care and superintendence of Judge
Gray, Mr. Hathaway progressed rapidly in his

studies ; he was a close and methodical student.

The science of law opened to him a vast field of in-

tellectual research ; and he regarded it not only as a
rule of action, but as a system of ethical and indue -

tive philosophy, through which the intellect and
heart are alike invigorated and enlarged ; a science

which is intimately connected with the great objects

of thought, and the great interests of life—a theme
which has summoned as its follower, all orders of

mind, the scholar, the statesman, the student of na-

ture, and the observer of life' s great drama. To the

casual observer, it is sometimes regarded as a system

of technicalities disjointed from philosophy, from lit-

erature, and from liberal research

—

a system through

which justice and equity is often too finely filtered

to answer the great ends for which it was designed.

But this is a Utopian view, founded, perhaps, on ob-

serving the career of legal martinets, instead of lib-

eral and high-minded lawyers. In studying law,

Mr. Hathaway was not satisfied with simply ac-
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qmrmg the "familiar weapons with, which lawyers

war with one another." It was not his object to be-

come expert, but profound.

He completed his legal studies with Judge Gray,

and was admitted to the bar at the October term of

the Supreme Court, held at Albany, in 1836. John
Savage was then chief justice, and this was the last

term at which that eminent and learned jurist pre-

sided. He retired from the bench in January following,

spending the remainder of his days in dignified re-

tirement, uJ)on his estate at Salem, in the county of

Washington. Mr. Hathaway, immediately after

being called to the bar, formed a copartnership with

Hon. James Dunn, of Elmira, who was subsequently

appointed first judge of Chemung county, by Gover-

nor Wright. This relation continued but one year.

After its termination, Mr. Hathaway entered into

partnership with his preceptor, Judge Gray.

This firm existed until the year 1846, when the

senior member was appointed one of the circuit judges

of the State. Judge Gray had previously been elected

to represent the then twenty-second Congressional dis-

trict in Congress.

The Constitution of 1846 provided that the

judges of the Supreme Court should be elected

by the people. In the convention which formed this

Constitution, the question of an elective judiciary was
one of the great subjects for discussion. The propriety

of submitting so important an office to the vicissitudes

of political parties, and political interests—to the cor-

rupting influence of partizan strife—of rendering its

high and dignified functions a prize for scrambling
party politicians and petty demagogues—was doubted
by many liberal and reflective minds. But happUy,
with some exceptions, the doubts and fears which
existed against an elective judiciary have proved
groundless, and to-day the Empire State has a bench
which loses nothing when compared with the learned
and illustrious judges of the past.
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Judge Gray was elected a justice of tlie Supreme
Court at the judicial election, whicli took place soon
after the new Constitution went into operation. His
official term continued four years, at the expiration

of which time he returned again to the practice of his

profession, simply because he was ardently attached to

it, and because he could not endure to be an idle spec-

tator of an arena, wherein he had been so long and so

successfully a contestant.

After the appointment of Judge Gray, Colonel
Hathaway formed a copartnership with Hon. A. S.

Diven and James L. Woods. The former had been a
distinguished and successful member of the Allegany
bar, which was composed of men of much more than
ordinary ability and learning—of such men as WOliam
G. Angel, Martin Grover, Luther C. Peck, George
Miles, Samuel S. • Haight, and others. A bar within

whose pale John Young, of Livingston, John B. Skin-

ner, of Wyoming, Selden, of Rochester, Howell, Oru-

ger, and Hawley, of Steuben, often appeared. The
firm of Diven, Hathaway & Woods soon became one

of the most prominent and successful legal firms in

the State. It continued in successful operation fifteen

years, and was dissolved by the death of Colonel

Hathaway.
Colonel Hathaway represented Chemung county in

the Legislature of 1843-43. In the session of 1842, the

subject of State finances engrossed the attention of

both branches of the Legislature to a large extent.

On the part of many there was a bitter and determined

hostility to the prosecution of the public works : and

this winter a law was passed which suspended the

public works, and imposed a direct tax, pledging a

portion of the canal revenues as a sinking fund for

the extinguishment of the public debt. Azariah C.

Magg was then comptroller. He was an able, me-

thodical, keen, and sagacious financier, a warm per-

sonal and political friend of Colonel Young, who was

distinguished for his antagonism to internal improve-

19
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ments. It lias been said that the State was indebted

to Mr. Flagg for whatever evil flowed from the femous

measure faiown as the stop and tax policy. But

ColonelYoung was really the originator of that policy.

On the 2oth of April, 1839, as chairman of the Senate

Committee on Finance, he presented to that body his

celebrated report. It was able, logical, scholastic.

It denounced, in the most bitter and sarcastic manner,

the existing system of internal improvement. As it

was generally read by aU parties, it accelerated the

growing hostility to the prosecution of public works,

and led to the enactment of the great stop law.
'
' Should a quack doctor, '

' said Mr.Young, in his re-

markable report, '
' propose to his patients thathewould

duly open their veins and feed and nourish them with

their own vital fluid, they would probably ask him
whether it would be more nutritious after having

passed through his hands than it was at present ; and
whether it would be an 'internal improvement' to

suflfer the pain of reiterated venesection and pay his

fees besides \ But if the quack should go a step fer-

ther, and propose to apply their blood to the use of

others, or to the benefit of the favOred few, then the

cheat would be obvious. When a State empiric, how-
ever, urges the same process upon this great com-
munity; when he proposes to fix the tourniquet of

law upon the body politic, and make a deep incision

into the jugular vein, causing a depletion of forty

millions of its wealth, thousands of robbers known as

corporators, are prompt to applaud the experiment^

to hold the bowl and to adjust the bandage."
On this financial and internal improvement ques-

tion the Democratic party were divided. Colonel
Young, Mr. Flagg, Mr. Barker, Michael Hofl&nan and
others favored the stop and tax policy, while Mr. Sey-
mour, Mr. Bouck, Mr. CrosweU, Mr. Beardsley, and
many other distinguished Democrats, opposed it. Of
course the Whigs threw their strength where it would
most distract and divide the Democratic party.
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In politics, Colonel Hathaway was a Democrat.

He inherited his political faith from his father. His
attachment to the Democratic party might have been
expressed in the strong and beautiful language of the

daughter of Moab, "Thy people shall be my people,

where thou diest wiU I die, ' and there wiU. I be
buried."

He possessed thought, vehemence, fire, mirth, and
wit. Though the ground on which he trod was that

of legislator, lawyer, and logician, "he delighted to

pluck the flowers that sprang spontaneously in his

path, while he trampled in disdain the far-fetched and
tawdry exotic." A sharp and polished sarcasm was
at his command, which, like the spear of Ithuriel,

often exhausted the force of an opponent' s argument,

with singular facility. Yet he was dignified, gentle,

conciliating, often commanding and imposing. He
entered ardently, but consistently, into the consider-

ation of the great questions before the Legislature.

He took a statesmanlike and liberal view of the inter-

nal improvement and finance question, and coincided

with Dickinson, Seymour, Beardsley, and Croswell.

On the 5th of February, 1842, Colonel Hathaway
deKvered a speech in the Assembly on the internal im-

provement and stop law, then pending before the

Legislature, which won the highest commendation

and applause from all parties. In portions of it he

went far above politics and parties. He spoke of the

sacred duties, and the awful responsibilities of the

Legislature. He boldly rebuked legislative abuses

and errors which had passed current for years. This

speech was delivered, with a clearness of reason, a

variety of illustration, a felicity of diction, and a

glowing imagery which at once stamped him a suc-

cessful orator, who was master of his subject and him-

seK ; finally, it "blended instruction witii delight."

"There should," said Mr. Hathaway, "be an

honesty of purpose in this matter. All questions

here should be absorbed in that of the general wel-
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fare, and tte advancement of the interest of our great

State. Wliat are politics or party compared to tMs
great question ? When, sir, it comes to be understood

that politics is a game, and that those who engage in

it but act a part subservient to their own aggrandise-

ment, that they make this or that profession, not from
an honest conviction, or from any intent to fullfil

them, but as a means of deluding the people, and
through that delusion to acquire power or wealth;

when such professions are made only to be entirely

forgotten, the people will lose confidence in public

men ; the politician, aye, sir, and the legislator, vrill

be regarded as a mere juggler—^the honest and the

patriotic, as well as the cunning and the profligate

—

and the people vnll become indifferent and passive

to the grossest abuse of power, on the ground that

those whom they elevate, under whatever pledges, in-

stead of reforming, will but imitate the example of
those whom they have expelled."

Such was the language and such the sentiments of
Mr. Hathaway in 1842. Did not his words have a pro-

phetic meaning ? Have not the people become indif-

ferent and passive to the grossest abuses of power ?

.

Who can deny that the symptoms of the present day
indicate a deep and growing propensity to regard all

matters of legislation as measures of private specula-
tion and advancement ? Rich and powerful corpora-
tions are constantly petitioning the Legislature, both
State and national, for franchises, privileges and im-
munities, which enable them to disregard aU indi-
vidual rights, and at length to defy the Legislature it-

self.

This indifference to the great evils of which Mr.
Hathaway spoke twenty-eight years ago, has been in-

creasing down to the present time ; but, however dor-
mant and stupid the people now are, the time will
come when they will awaken with terrible earnestness
to the dangers that surround them.

In the fall of 1842, Colonel Hathaway again con-
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sented to accept the nomination for member of As-
sembly ; lie was triumphantly elected, and took Ms
seat in that body in January, 1843. Mr. Bouck had
been elected governor, and was inaugurated on the
first day of January, 1843.

Notwithstanding the great victory of the Demo-
cratic party in the election of 1843, it was evident that
a collision between the two factions of that party was
inevitable. It was soon ascertained that Colonel
Young, Mr. Flagg and others, of the Eadical side of
the party, would submit to no compromise which did
not recognize their right to contool all party ma-
chinery — while, on the other hand, Mr. Dickinson,

Seymour, Beardsley, CrosweU, and others, held a po-
sition equally uncompromising. Of course, this ren-

dered the position of Mr. Bouck one of great difficulty

and embarrassment. The governor was not a great

man ; his chief distinction was not talent, although he
had fine powers of intellect, a capacity of attention, a
thorough knowledge of men and their relations. He
could easUy understand their preferences and preju-

dices, a faculty which, in usefulness if not ia

splendor, often surpasses genius. His primary char-

acteristic, however, and that which gave him peculiar

weight and influence, was the force of moral principle

—a force which, with him, operated with the steadi-

ness of a law of nature, and which suflfered no portion

of his life to be wasted. He was a self-made man, a

true representative of American institutions and privi-

leges. He early learned to appreciate and value the

talents and ability of Mr. Hathaway. Upon national

politics, and upon some questions of State policy, the

Democrats were united. Mr. Davis, of Troy, was
elected Speaker. His election was, in some sense, the

result of a compromise between the factions. As a

tribute of respect to Mr. Hathaway, he was made
chairman of the Judiciary Committee, a position

which his talents eminently qualified him to occupy.

During the winter of 1843, Colonel Hathaway in-
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troduced a bill into tlie Legislature modifying the

stop law of 1842. THs biU provided for tlie comple-

tion of tlie nnfinished public works in tbe State. An
immense sum of money had already been expended

upon these works, and at this time they were in va-

rious degrees of progress ; some bf them were nearly

completed. The bill was drawn with great care and

prudence, and united every element of conciliation.

It was strongly supported by many of the ablest

Democrats in the House. Mr. Hathaway, in a speech

delivered in favor of it, clearly, ably and liberally re-

viewed the whole question of the stop policy, and in-

ternal improvements. His allusion to the report of

Colonel Young on this subject, was exceedingly

happy.
"The author of that report," said Mr. Hathaway,

" is a fierce dogmatist, armed with a splendid intellect,

a bold, gigantic pen, a beautiful sophistry, over which
the pinching and narrow policy of the miser presides.

He is the Saul of Tarsus of the times, exceedingly

mad at the great improvements of the day, and
breathing out vengeance against them. He should,

however, study the signs of the times, and wait the

descending inspiration of coming events. It is unfor-

tunate for the country that he has so many adherents

in this House, who are wasting their voices like Baal's

prophets, in crying to dumb elements, or sleeping

Pantheistic gods, while others are going about like

well-meaning but over-slept watchmen calling the

hours of midnight, while the morning is paling their

lanterns."

He successfully demonstrated that the damages re-

sulting from this suspension would equal, if it did not
exceed, the cost of completing the public works.
But such was the prejudice of the majority against
their prosecution or completion, that Mr. Hathaway'

s

biU was defeated. The position taken by him and
his friends on this question, however, has been fully

sustained by subsequent events.
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The legislation of that day, on the subject of in-

ternal improvements, was governed by the same nar-

row policy which always springs into existence in the

light of improvement and advancement. It was like

the ceremony of Galileo's abjuration of his "system
of the world ;" " when that master spirit of his age

—

that high priest of the stars—^that representative of

science—that hoary sage, whose career of glory was
near its consummation—was compelled to bow before

ignorance and prejudice—^before a mistaken respect

for errors which had become venerable from their, an-

tiquity—^before the assembled cardinals of Rome

—

pledging»himself that he would never again teach the

doctrine of the world' s motion and the sun' s stabil-

ity." But although he was driven back from his

splendid theory, in shuddering admiration, yet its

truths have become immortal.

Thus, the question of internal improvement has

passed into manifestations of success, from progress

to progress, until distance between the Atlantic and
Pacific is annihilated, and through a continent the two

oceans hear each other' s voices. But aU improvement

is a victory won by struggle. It is especially true

that those great periods from which we date the most

rapid movements of the human mind have been signal-

ized by conflict. Men of natural softness and timidity

of character stand appalled before the energies of

great and progressive minds.

Mr. Hathaway was no exaggerator, no enthusiast

;

he had the capacity of distinguishing what tended to

the public good, and he possessed the courage to sus-

tain his conviction of the right, even at the expense of

an ephemeral popularity. Hence, as a legislator he

considered himself as the servant of his constituents,

whose duty it was to advance and promote their in-

terest. After retiring from the Legislature in 1843,

Colonel Hathaway declined another nomination, and

applied himself to the practice of his profession. Whilp

discharging his legislative duties he became connected
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Tvitli certain speculations, which subsequently resulted

very favorably for him, and which, with the large in-

come he derived from his profession, soon placed him

in aflBiuent circumstances.

After leaving the Assembly Mr. Hathaway never

held any political office, except that of supervisor in

the city of Elmira
;
yet he was regarded as a prom-

inent leader of the Democratic party in the State, and

he was often termed " the Democratic War-horse of

the Southern Tier." In the fall of 1856 he received

the nomination for Congress in his district. Honor-

able J. M. Parker, of Oswego, was the opposing can-

didate. But as the Democracy in the district was
hopelessly in the minority, he was of course defeated.

He was again nominated in 1862, while in command
of his regiment in Yirginia. This nomination was
made without his knowledge or consent. He was op-

posed by Colonel E,. B. Yan Yalkenburg, the Repub-
lican candidate, who was elected. Absent as he was,

and unable to give the canvass the least attention, still

he was strongly supported, receiving a vote which was
highly complimentary and flattering to him. The love

and devotion of his political friends were cheering and
grateful to his heart, were acknowledged all his life,

and were recognized even to the day of his death.

For many years Colonel Hathaway was principally

engaged in the various courts in which he practiced.

He was a powerful and successful advocate, and pos-

sessed the real powers of a legal orator. He was often

irresistible before a jury. Frequently, when a cause
seemed hopelessly lost, he would, by a sudden thought
—a skillful change of procedure—^tum defeat into vic-

tory. Hence his greatest strength as a lawyer was
before a jury ; and yet he could successfully conduct
a close legal argument. He could be successful in

those cases where the law is illumined by nothing save
the beauty of logic, the power of reason and the force

.of analysis. " He could detect the sophistries, dissi-

pate the obscurities, obviate the doubts and disen-
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tangle tlie subtleties in wMch zealous ingenuity in-

volved a case. In tlie trial or argument of a cause lie

always controlled Ms temper. But meanness, treach-

ery or fraud, touched byMs sarcasm, started into their

naked deformity. Often affectation and hypocrisy

would writhe under the lash of his irony."

But usually, Ms arguments were conducted with a

direct and sober earnestness, and so framed as to con-

vince rather than amuse. Though frequently per-

sistent and importunate, in urging his points before a

court, yet Ms courtesy and ready wit protected him
from anything like arrogance or impudence. It is re-

lated of Mm, that upon one occasion, while engaged

in the trial of an important case, before a distinguished

judge with whom he had always been on terms of

great intimacy, he offered certain evidence, to wMch
the counsel opposed objected. The judge sustained

the objection, ruling that the evidence was inadmis-

sible. But Hathaway was not thus easily to be dis-

posed of, and he made a desperate struggle to give the

evidence to the jury.
" Will your honor allow me to state another reason

why I deem the evidence proper?" said he.

"Certainly," said the judge, and the reason was

given with great ingenuity and force.
'

' StUl I think the testimony should not be received,

even in that view of the case," said the judge, stating

the grounds upon wMch he founded Ms opinion.

"But perhaps there is another view of the case,

wMch if your honor wiU aUow me to suggest it, may
obviate the difficulty in your honor's mind," said the

colonel.

" I win hear you," said the judge, "although it is

clear to my mind, that the testimony cannot be re-

ceived in any point of view."

Hathaway presented a new theory as to the admis-

sibility of the evidence, explaining his position at

some length. But the judge was inflexible, and or-

dered the counsel to proceed with the cause.
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" I am so confident that this evidence should be

received," said the persisting counsel, "that I vrish

to be heard farther."

The patience of the judge was now exhausted.

"Colonel Hathaway," said he, quite sharply;

"what do you think I am sitting here for?"

"Now your honor has got me," said the colonel,

with one of Ms peculiar smiles.

The infinite good humor and piquancy of this reply,

set the bar, spectators, and jury in a roar of laughter,

in which it was difficult for the judge himself, who
loved a joke, to refrain from joining. With great

gravity and dignity, however, he ordered the counsel

to proceed with the cause.

Mr. Hathaway disliked aU pretension, conceit, and
pedantry ; hehad a particular hatred for all far-fetched

phraseology. He was engaged in trying a case of

malpractice, when a very pretentious M. D. was intro-

duced as a witness against Ms client. While giving

his testimony, the doctor removed his glasses, and as-

suming a very pompous manner, said

:

" Mr. Hathaway, I see, sir, that you do not under-
stand the agglutination in cases of chronic perito-

nitis."

The counsel made no reply at the time ; but in the
course of his remarks to the jury, he said

:

"Gentlemen, Doctor S has very frankly in-

formed me that I am entirely ignorant of what he calls,

'agglutination in a case of chronic peritonitis.' I
really think the doctor is in the same condition him-
self. He reminds me of another learned member of
his profession, who, more frank than our doctor here,
said to a lawyer one day: 'Esquire, I cannot com-
prehend what you meant yesterday," when you talked
about docMng an entaiV "

"My dear doctor," replied the lawyer, "I don't
wonder at that. I will explain the meaning ; it is,

doctor, doing what you never can duo—it is effecting a
recovery."
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It is said by De Tocqneviile, in Ms Democracy in

America, "That the special ioformation wMcli law-

yers receive from their studies, insures them a sepa-

rate station in society, and that they constitute a sort

of privileged body, in the scale of intelligence. This
notion of their superiority constantly recurs to them
in the practice of their profession. They are the

masters of a science, which is necessary, but which is

not generally understood. They serve as arbiters be-

tween the citizens, and the habit of directing the bltad

passions of the parties ia litigation, inspires them with
a certain contempt for the multitude." Although
this is the opinion which one of the ablest and most
distinguished French advocates and writers conceived

of the American bar, yet it must be taken with many
exceptions. The class of lawyers which came under
his observation wMle iu the United States, might
justify this statement. But that class who are justly

regarded as the ornaments of our bar, and of which
Hathaway was a representative, are so nearly allied

to the people, that they cannot arrogate to themselves

any such superiority as is conceded to them by De
Tocqueville. It is a distinguishing feature of the

American lawyers, that they unite with their fellow

citizens, in all that advances and promotes the pro-

gress of society; believing that to be distinguished

and great, they must serve, instead of ruling their

fellow citizens.

In person Colonel Hathaway was above the middle

size. His form was well proportioned, erect and

manly. In contests of the forum, in the excitement

of debate, there was a lustre in his eye, an eloquence

in his look, a dignity in his manner, which riveted

attention. His voice was flexible, under good man-

agement, and easily accommodated to the sentiment

he was desirous of expressing. In hours of relax-

ation from business, he was characterized by benig-

nity and mildness ; no one who ever met him in a

friendly circle, can easUy forget the attraction of his
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manner and conversation. He carried into society a

clieerfalness and sunsMne of soul, tliat rendered htm

a pleasing associate, a companion of inestimable

value. Possessing an inexhaustible fund of anec-

dotes, and an inimitable manner of relation, be never

faUed to delight and interest when telling them.

In the summer of 1862, Mr. Hathaway entered the

service of the United States as colonel of the 141st

Eegiment N. Y. S. Y. In the language of one of his

eulogists,
'
' It was urged upon him, that in the de-

pleted state of this and adjacent counties, the regi-

ment could not be filled without the imprimatur of

his name. He gave it, and after having received

his commission, and publicly announced his inten-

tion to go to the fiejd, eighteen companies sprang into

being, as if by magic, each one striving to be one of

the ten who should march to battle under the colors

of Colonel Hathaway."
On the 15th of September, 1862, his regiment left

Elmtra and moved to the front. As soon as he de-

cided to enter the service he directed all the energies

of his mind and talents towards perfecting himseK in

military knowledge and discipline. Having, how-
ever, served some time as an officer under his father,

he was not without military experience. By the time
his regiment was ready to move, few persons in the

volunteer service were more thoroughly qualified

for the field than he, evincing, that like many mem-
bers of the bar, who have left the forum for the field,

he could entwine the laurels of Justinian with those

of the soldier. As an evidence of his military

capacity he was soon placed in command of the
Second Brigade of Abercrombie's Division, as acting

brigadier-general; a position which he filled with
great credit to himself and satisfaction to those under
his command. With him the common soldier was
as much the object of his solicitude and care as he
upon whose shoulders glittered the' badge of superi-

ority and command. "Himself as sensitive as a
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woman, he invariably extended to others the same
high-toned treatment which he demanded for him-
self." Snch characteristics could not fail to render
him a popular commander.

But the fatigues and exposures of camp life soon
produced a disease of the heart, which at length

compelled him to leave the service. Early in 1863,

with great reluctance, he left his regiment and re-

turned to Elmira. The scene of parting with his

officers and men has been described as extremely

affecting. "I leave you," said he, as if speaking

with a prophetic view of his approaching death, '
' I

leave you, perhaps to die at home, far from the

scenes of war and strife. But had it pleased Heaven
to have directed otherwise, I could have wished
for another fate ; I could have wished to have died

leading you to battle and to victory. But wherever

I go, in health, in sickness, in all that awaits me in

life, I shall watch with unceasing interest your wel-

fare as a regiment and as individuals; and when
war's trials, dangers and sacrifices are over, with

duties well done, that you may be gathered to happy
homes in the bosom of peace, duly remembered by
a grateful country, will ever be the prayer of him
who can command you no more."

On many a war-worn cheek tears glistened as Hath-

away rode from the camp, never again to return. On
many a weary march, on many a blood-stained field,

amid the harvest of death, his regiment gloriously

sustained itself. But many, ah ! how many, who
marched with Hathaway from their beautiful camp-

ing-grouuds at Elmira, fell, where showered

" The deatlibolts deadliest, the tliinn'd files along.

Even where the thickest of war's tempest lowered."

True to their duty, true to their country, they died

"upon the ark of her magnificent and awful cause ;"

then let them not be forgotten ; for in their blood are

laid our nation's altars. Let us remember that in
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their once happy homes a something that vibrated

with joy on the heart is still, "and the magic of the

voyage of life is no more."

After his return to Elmira, Colonel Hathaway
placed himself tinder the care of a distinguished phy-

sician of that city ; but as his disease had become so

firmly seated that it would not yield to medical treat-

ment, under the advice of his physician he sought the

home of his father, in Cortland county. He arrived

there in the beginning of March, 1864. He lingered,

in dignified submission to that Good Being, "Who
has been our refuge from one generation to another,"

and his submission was entire ; there was no alloy of

impatience or distrust. He looked upon approaching

death with the cahnness of a philosopher, the resigna-

tion of a martyr, the confidence and hope of a Chris-

tian, whose silent communion with his God, whose
secret prayers were the votive and acceptable offering

of a heart and soul turned from the withering and
fading scenes of the world to Him who is the fullness

and source of life, thought, beauty, power, love and
happiness.

Will it be said that Hathaway was not a professing

Christian ? Those who knew him best, early learned
that within his heart there was a spot sacred to Chris-

tian ingenuousness and sincerity. But it never was
polluted by pretense, by affected fervor, by cant and
fictitious zeal, for he believed that truth is "an emana-
tion from God, a beam of His wisdom, and as immu-
table as its source." The scene of his sickness and suf-

fering developed Ms religion, and he bowed to the will
of his Maker without a murmur. "I am in God's
hands, and His will be done," were sentiments which
he uttered, not with commonplace and mechanical
formality, but issuing, as his tones and countenance
discovered, from the very depths of his heart. Thus
he bore his long and painful sickness. During all his
illness it was his constant wish that he might die in
the morning ; and there ever came to him a soft weird
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wMsper tliat his prayer would be granted. Was it the

voice of unseeii spirits hovering near—of loved and
lost ones of other days, waiting for him on the con-

fines of eternity ?

As the 15th day of April, 1864, drew to a close, a
beautiful sunset lingered upon the landscape ia front

of his room. He watched it until the last rays faded

away ; then whispering to those standing by, he said

:

" So the sun of my life goes down, but it will rise

again to-morrow."

The morrow came, and with its first bright sun-

beams death came as gently, as softly, almost as sweetly

as that glorious sunlight fell upon the morning air.

And thus, in the fifty-second year of his age, died

Colonel Samuel Gr. Hathaway.
He was endowed with a liberal heart—with gener-

ous and high-toned sentiments—with a mind keenly

attuned to every sense of honor—^with a modesty that

redeemed hiTn from envy—a geniality which made him
welcome in every circle. Whatever were his faults,

they floated only on the surface of his character ; they

could not live in the recesses of a heart like his. As
the dew-drops will dim the polished surface of the

Damascus blade, but leave no mark on dull, rough

iron, so the polished and graceful cast of his mind
made error more conspicuous in him than in coarser

minds ; for, in common with all that is mortal, he had
faults—^perhaps many—^who has not ? " Still, they are

but the fragments that surround the lofty edifice in its

admirable whole—the broken frieze torn from its pedi-

ment, leaving still the glory and the grandeur of the

Parthenon."
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It has been said by an eminent Englisli writer,

that Macanlay was the philosopher and Lamartine
the poet of history. With eqnal propriety may it be
said, that Jonn C. Spencer was tjie philosopher and Og-
den Hoffman the poet of the New York bar. Not that

the latter, Kke Talfourd, actually divided his time be-

tween law and poetry ; not that he, like Lord Tender-

den was more " prond of his iambics and hexameters"
than of his triumphs at the bar. Yet Mr. Hoffman
did not yield to the opinion, that legal arguments and
forensic efforts require no decoration of elocution to

render them forcible and effective. He did not, there-

fore, endeavor to emancipate himself from aU oratori-

cal rules ; but he knew how to adapt his elocution

to profxmdity . and comprehensiveness ; to the rules

of logic ; to the philosophy of "the dull black letter

of the law." Often, however, before a jury, his

vivacity—his facility of sentiment—^his power of pic-

turesque illustration—^his pathos, aroused emotions

something like those created by the inspiration of the

poet.

The meditative character of Mr. Spencer's mind

led him to philosophic disquisitions—^to the contem-

plations of the abstract student—^tothe coinage of logi-

cal deductions. His mind did not " work by sudden

and strong impulses, leaping with irresistible force to

its conclusions, but by calm and laborious processes,

tending silently, yet surely, thereto." He was not

easily excited by the delicate and exquisite beauties

of poesy ; he never indulged in a variety of imagery

—^in flights of fancy—in touches of pathos. There-

fore his speeches at the bar, in the popular assembly,

in legislative bodies, were delivered in language

severely correct, scrupulously pure, but free from all

20
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rhetorical drapery. He possessed the power of giving

an ethical interest to his subjecl^-of penetrating

deeply into it^-of establishing, by the clearest and

subtlest train of reasoning, those delicate lines which

divide apparently analogous precedents.

Another feature of Mr. Spencer's mind was the

singular sagacity with which he seized upon ques-

tions of fact, the facility with which he disentangled

the point in dispute from sophistry and error, and*

reduced a perplexed and elaborate question of law

to a plain problem of common sense. Thus, withoTit

the magic of Mr. Hoffman's eloquence, he was as

powerful and as successful before a jury as he was

before those courts where nothing but plain questions

of law are discussed and settled. This was faUy

demonstrated by the manner in which he conducted

the great case of the People v. How, at Angelica, in

1824. This was a case peculiarly adapted to the

facUe and kindling eloquence of Hoffman, but which

was managed with signal success by the unim-

passioned Spencer, who, by the force of reason and
argument alone, overthrew the hypotheses on which

was built a powerful and brilliant defense.

When Talfourd took his pen, he became the crit-

ical essayist—the poet, who, with strong or delicate

touches, impressed, as it were, his own vivid mind
on the scenes which he described—the dramatist,

whose creative imagination caught a hint from
Euripides, and gave "Ion, a play of destiny,"

to the world ; the writer of those sonnets, which are

tinged with the style of Wordsworth, who was his

ideal of a poet. When Mr. Spencer wrote, as he
often did, his pen was an instrument of his great

logical powers. The merit of his style as a writer

consisted in the facility and perspicuity with which
he reasoned, explained, or described.

All his written productions bear the impress of the
same powerful and philosophic intellect which char-

acterize his legal and legislative speeches. This is
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manifested in the revision of tlie New York Statutes,

those lasting monuments of the legal learning and
research of himself and his co-revisers ; in reviewing,
criticising, and annotating De Tocqueville' s great
work on American Democracy ; in writing those
legal arguments which often enlightened judges, and
^determined the decisions of courts ; in those elabo-
rately written pamphlets, which operated with such
effect on the public mind ; and in those legislative

reports and documents, which so plainly evince his
alility as a statesman.

As there was no man that ever made less parade
of his intellectual endowments, there were few less

disposed to tolerate learned vanity in others, and he
often rebuked ostentatious pedantry and empirical

impudence with a caustic pen and a satirical tongue
which gained him bitter enemies.

The apparent austerity and haughtiness of his

manner detracted something from his popularity, yet

he was, for many years, a successful and leading poh-
tician in the State. Such was the respect which the

people entertained for his ability and his unfaltering

honesty, that they forgave his faults, and the many
unpopular traits in his character. When before them
as a candidate for official position, he never failed to

receive the strong support of his party. By a popu-

lar vote, he was repeatedly elected member of Assem-

bly, State senator, and representative in Congress.

Soon after Mr. Spencer was elected speaker of the

Assembly in 1820, Erastus Root met him on the steps

of the capitol

:

"Spencer," said he, "if you would only see peo-

ple whom you meet ; if you would get rid of your

confounded haughtiness, you would soon become

more popular in the State than Tompkins ever was

;

but as it is, everybody is afraid of you ; they think

you sour, proud, and crusty."
" Why, Mr. Eoot, I do see people when I meet

them, but nature never made a Chesterfield of me ; I
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like people, and do not mean to be haugMy ; at any

rate, I do not feel so," said Spencer.

"I beg yonr pardon, but yon do not see people

when yon meet them," said Eoot; "for instance, I

saw Dr. Miller, from Cortland, this morning, and he •

told me that yon don't pretend to notice him, when

yon meet him: and only yesterday I met you on

State-street, and although I gave you one of my hesM.

bows, I never received so much as a nod from you." W
" Why reaUy, Mr. Eoot, I have not the least recol-

lection of meeting you yesterday on State-street fc

anywhere else," was the reply.

"I know that, and I know how to excuse your
abstracted thoughts. When you met me yesterday,

you were studying out the argument which you are to

make next week in the Court of Errors against me
;

but the people, our sovereigns, Mr. Spencer, don't

understand these matters. They are imperious ; they

must have a nod, or a bow, on aU occasions, or else

we are guilty of rebellion to sovereign majesty. So,

learn to bow to everybody, for it is the court

etiquette of the day, and makes great men out of well

dressed nobodies," said Mr. Eoot.

John C. Spencer was bom at Hudson, New York,
August 12th, 1786. He was a son of Ambrose Spencer,

distinguished in the history of the State of New York
as the able and gifted compeer of Schuyler, Hamilton,
Burr, Jay, Clinton, Tompkins, and those other great
men, whose elevated patriotism, whose vigorous and
comprehensive minds, adapted them to that critical

period in the history of the nation, which succeeded
the adoption of the first Constitution.

From his earliest years, young Spencer was accus-
tomed to the society of distinguished, learned, and
gifted men. His first knowledge of politics was drawn
from witnessing those vindictive partisan contests in-

augurated by Burr and Hamilton.
He inherited the great abilities, the inflexible will,

and many of the imperfections of his father.
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At a very early age, lie was sent to the Hudson
Academy, where his active mind exhibited itself in the
rapid proficiency which he made in his studies. Three
years at this school completed his preparatory course,
and in the year 1799 he entered Union CoUege. During
his first year in that institution he was one of the dis-

putants in a debate which took place in the presence
|pf Dr. Nott, afterwards, and for many years, the dis-

tinguished president of that coUege. In the course of

the discussion, he indicated that dominant taste for

philosophic research, that happy faculty of bringing
ancient parallels to bear on contemporary events,

which distinguished him in after fife. Such was the

ability and tact which he exhibited on this occasion,

that Dr. Kott conceived for him an admiration which
resulted in a life-long MendsMp.

It is a singular circumstance that the last profes-

sional service ever performed by Mr. Spencer was in

the defense of this early Mend. The work which he
did on that occasion was the offspring of the most dis-

interested friendship, prompted by those precious re-

membrances of the past so sacred to sensitive minds.

The powerful legal gladiator had retired from the bar

and from public life ; but the appeal of his venerable

friend reached him in his retreat, summoning him
again to the forum, where his victorious logic exhib-

ited the unimpaired powers of his intellect. But his

victory was dearly won. Such was the ardor with

which he entered that contest, such the mental labor

which it forced upon him, that his health was greatly

impaired, and he was soon hurried to the tomb.

No victory won amid the ambitious struggles of

his youth or middle age, was more brilliant or more

gratifying to him. But it was not the pleasure result-

ing from the triumph of professional success that gave

such peculiar zest to this victory ; it was the conscious-

ness that he had aided in the triumph of a friend:

that "it was a votive offering laid on the altar of

friendship."
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It may liave called forth, censure and criticism

from cold and callous casuists, raised murmurs of

reproach, from defeated interests ; but those who,

amid the sordid policies, the pitiable selfishness of

this wrong world, can appreciate generosity, can un-

derstand the emotions inspired by real friendship,

will see in this last act of John C. Spencer all that is

great in the hero, all that is magnanimous in the

martyr.

While at coUege young Spencer was distinguished

for close and thorough application to his studies, for

the same thoughtful reserve, the same unpopular
reticence, which marked his character as the lawyer,

legislator and cabinet minister. In July, 1803, at the

age of seventeen, he graduated with honor, and im-

mediately commenced the study of lawwith his father.

Ambrose Spencer was then attorney-general of the

State, in the plenitude of that political and profes-

sional career, which renders him a marked and strik-

ing character in the history of the State. An accurate

reader of men, a keen discemer of those motives
which prompt them to action, he could penetrate, by a
kind of intuition, into their deeper and more hidden
interests. Calm, sagacious, designing and ambitions,
he possessed abilities which would have rendered him
all-powerful at the court of the Eleventh Louis, and
elevated him to a high position in any age. Moved
by a will of iron, and prompted by a determined na-
ture, it is not strange that he attained a commanding
influence in the age in which he lived.

He was a brother-in-law of De Witt Clinton, whom
he opposed, or with whom he coincided, as ambition
or resentment dictated. That he often successfully
opposed his illustrious and powerful brother-in-law,
sufliciently attests the strength of his character and
the power of his influence.

Amid the sharp political controversies of his day,
he was often attacked through the press by able and
powerful opponents ; but as he wielded a gigantic pen,
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fromwliose point there flowed a subtle logic, a wither-
ing, though polished sarcasm, he was understood to

be a dangerous foe in that field of warfare.

At the close of the year 1803, he was appointed by
Governor George Clinton a justice of the Supreme
Court, and some years later he was advanced to the
dignity of chief justice of the State, a position which
he held until after the Convention of 1821. Thus,
through the long period of over twenty years, he
pronounced from the bench of the Supreme Court
those opinions which have enriched the legal learning,

not only of the State, but the Nation, and character-

ized him as one of the ablest lawyers and most accom-
plished judges of his age.

As a writer, he aimed at no graces of language or

ornamented diction, and yet his style was of almost
crystalline purity—of inherent dignity, and replete

with learning.

His manner while on the bench was grave, digni-

fied, austere, stem and decided, but always impartial.

He permitted no familiar approach, no importunity

from counsel. Lawyers who addressed him used the

most respectful language, while he in turn observed a

high-toned courtesy toward the bar. In demanding
and observing these amenities, Judge Spencer did not

stand alone. The judges as well as the lawyers of

that period observed and maintained a dignity in the

court room which rendered all present conscious that

they were in the temple of justice.

Judge Spencer doubted the propriety of innovation

in the arrangement of the courts or in the adminis-

tration of justice. Every encroachment upon the in-

dependence of the judiciary he regarded as a step

taken toward the disintegration of our legal system

and the destruction of our rights.

His imperious nature, his ambition—^the means to

which he sometimes resorted to gratify it—his unre-

lenting hatred to his enemies, were among his faults

as a politician and legislator. None of these, how-
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ever, affected Mm in the discharge of his judicial

duties ; and yet as a judge he was not entirelj fault-

less. Such was Ambrose Spencer. From whatever
point of view we may examine the character of this

extraordinary man—^whether as a scholar, lawyer,

statesman or judge—^although imperfections and er-

rors will be observed—still he must be regarded as

one of the great luminaries which have adorned the

bench and the bar of the Empire State.

After pursuing his studies for some time with his

father, young Spencer was appointed by Governor
Tompkins his private secretary. He discharged the

duties of this position so acceptably that he became an
especial favorite with the governor for life. But, de-

siring to complete his legal studies, he returned to the
office of his father before the expiration of Mr. Tomp-
kins' official term. In 1807, when Mr. Madison was
elected president of the United States, he was selected

by the electoral college of the State to carry its vote to

Washington ; and before his return he made the ac-

quaintance of the president elect—an acquaintance
which through life was profitable and agreeable to

both parties. Thus Mr. Spencer entered public life

in his extreme youth, and continued in it untU the
shades of old age fell upon him.

After Ms return from Washington he continued
his legal studies, without interruption, until July,
1809, when he was called to the bar. Very soon after
this event he was united by marriage to a daughter
of James Scott Smith, a highly respectable citizen of
New York city. Miss Smith was a young lady of
rare accomplishments, possessing that high cast of
character which eminently qualified her for the wife
of John C. Spencer.

At this period western New York began to attract
the attention of the adventurous spirit of the East. It
was then a comparatively uninhabited country

; still

the home and the hunting grounds of the aborigines.
Among those who decided upon emigrating to that
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country, whicli promised so mncli to industry and
enterprise, was Mr. Spencer. Accordingly, early ia

September, 1809, accompanied by Ms bride, lie set out
for the land of lakes and rivers. After a long and
weary journey tbey reached Canandaigua. The
charming country, enlivened by the beauties of early

autumn, the prospect of its rapid advancement in

cultivation and improvement, and the beautiful loca-

tion of the village, determined him to make it his

future home.
He was then in the twenty-fourth year of his age

—

in that period of life which intervenes between the

effervescence of youth and the practicable energy of

manhood. He possessed, however, those qualities of

sagacity and learning which were beyond his years.

With a few law books and fifteen dollars in money,
he commenced that professional career which ren-

dered his name memorable in the history of his na-

tive State.

The only boarding place which he could obtain in

the village for himself and wife, was in the family of

a Mr. Bates, then the keeper of the county jail ; and
within a few days after their arrival at Canandaigua,

they were comfortably domesticated in pleasant rooms

in the Ontario county prison.

" I have brought you a long way from your home
only to lodge you in jail at last," said Mr. Spencer

playfully to his wife, on taking possession of then-

room.
" Yes ; but it will be a delightful captivity, since

you are to share my prison with me ; for you know,

Spencer, that I am, for the remainder of my life, to

play Ruth to your Boaz," was the pleasing reply.

Mr. Spencer soon rented an office, took possession,

and arranged it. With some pride he affixed on its

door his sign, with the words "J. C. Spencer, Attor-

ney at Law," on its surface. The next spring, through

the undeviating kindness of the man who never forgot
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a friend, Daniel D. Tompkins, he was enabled to have

the words "and Master in Chancery," placed npon it.

Among the early friends of Mr. Spencer, at Canan-

daigua, was General Peter B. Porter, long and favor-

ably known in the history of the State, as a man of

high character and nnsullied honor, who quietly, and

without parade or ostentation, rendered himself of

much importance in public affairs—whose influence,

like the powers in the natural world, was nuld and

noiseless, but penetrating and enduring—^an accurate

observer of men, yet simple and natural in his man-
ners, uniting habits of economy with the most disin-

terested and liberal charities. A pioneer of western

New York, his energetic and enterprising character

materially aided in the development of the resources

of that beautiful country.

During the autumn of 1809, General Porter com-
pleted a very commodious residence in the village,

which he leased to Mr. Spencer, and in which he first

commenced the duties and responsibilities of house-

keeping. In after years he frequently described, in

lively language, the first dinner of which he partook
in this Ms " own hired house."

"It was eaten off from a common kitchen table.

I was seated on a cheap old-fashioned chair, and Mrs.
Spencer occupied a common wooden stool. But every
thing on the table, though simple, was nicely cooked,

and we enjoyed oux meal with a relish rarely equaled
at the more sumptuous repasts of our prosperous
days."

Thus, with frugality, economy, and self-reliance,

the young couple entered life's great contest, and thus
they became successful in the struggle.

Within sis months after taking possession of this

house, as a tenant, Mr. Spencer became the purchaser
of it, and for twenty-six years and upwards, it was
his home.

In 1809, Ontario county contained within its limits
all that territory now included in the counties of Yates
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and Wayne, together with all that part of Monroe and
Livingston lying east of the Genesee river. From a
very early period its bar has been distingtiished for

the eloquence and learning of its members. A long
line of brilliant names adorn its history, many of

whom were rendered, by nature and art, almost per-

fect legal orators, whose eloquence "led criticism

itself captive," and who could touch, "with a strong

and certain hand, any chord, from uproarious merri-

ment to the deepest pathos, or the most terrible in-

vective."

That Mr. Spencer was able, while yet in his youth,

to attain the highest professional distinction, opposed
by such competitors, sufficiently attests his ability.

Nothing, however, is so favorable to the develop-

ment of real ability, nothing so essentially elicits the

intellectual strength of young lawyers, as constant

intercourse and collision with advocates of superior

legal attainments and skill. The contest may at first

be unequal, may often result in discomfiture and mor-

tification, but with every failure, strength and con-

fidence will be gained, close study and research re-

sorted to, and at length the nicely graduated scale of

professional success easUy ascended.

When the great Scottish lawyer, Cockburn, was
called to the bar—^young, obscure, and diffident—^he

was compelled to struggle with those giants of the

Scottish bar, Clerk, Cranstoun, MoncreifF and Fuller-

ton. Though their inferior in age, in legal knowledge

and juridical power, yet, bracing himself for the con-

test, he boldly entered the lists against them. Re-

garding it no disgrace to be conquered by such antag-

onists, he continued the struggle until he was able to

maintain his ground, and at length to successfully

contend with them. His success shed such lustre

upon his name that he soon reached the bench, where,

as has been well said of him, "his reputation and effi-

ciency were unequaled."

When Mr. Spencer first appeared at the Ontario
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bar, he was the only Democratic or anti-federal lawyer

who appeared there. UnappaUed by the influence,

numbers, and strength of the opposition, and scorning

the weak advantage of belonging to "the popular

side," he boldly declared his principles, then ably

and manfully maintained them, and thus he soon be-

came the standard-bearer of his party in western New
York. " Much of the litigation of that day was occa-

sioned by party collisions, and he therefore encoun-

tered, from the beginning, a combined opposition,

which taxed to the uttermost his 'iron will,' rendering

it necessary for Mm to enter court perfectly prepared

at all points ; and he found it necessary to be con-

stantly on his guard against the attacks of Ms politi-

cal, as well as Ms professional opponents, to whom he

was especially distant and repulsive in his manners."

This state of things, however, polished and sharpened

the weapons he was compelled to wield ; it taught him
to parry as weU as to thrust, and he rapidly advanced
in Ms profession.

Mr. Spencer always loved solitary study ; he never

delighted ia what is called fashionable life. A mind
given to research will see in that society—^where per-

sons have no other occupation than fasMonable amuse-
ment—^acuteness of intellect, refinement of manners,

elegance and good taste in a certain kind of conversa-

tion ; but he will also see all profundity of thought,

aU serious reflections discarded, and hence the glossy

volubOity of a fop in such circles is preferred to the

recondite conversation of the really intelligent and
learned.

Accustomed from his youth to the detail of poli-

tics, the lawyer was soon blended with the politician.

Political dissensions ran Mgh, and were characterized

by great bitterness
;
party feuds were not then as soon

forgotten as they are at the present. The easy, gliding

scale of political conscience, the temporizing, trim-

ming, bartering policy of modem partisans were then
unknown ; a rigid fealty to party ; an honest, though
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bitter opposition ; an implacable, unswerving warfare,

guided the politician of that day, often engendering

feelings of hostility which tinged the amenities of

social Ufe for many years.

When the questions and events which led to the

war of 1812 began to agitate the public mind, 'Mi.

Spencer, stimulated by an inherent patriotism, joined

his fortunes to the party which fevored resistance to

British aggression, and when war was finally declared,

he became the firm supporter of Madison and Tomp-
kias. There were few men at that time who exerted a
wider 'or more direct influence than John C. Spencer.

His vigorous mind, his ready and powerful pen, were
devoted to the discussion of the great questions which
divided the public mind.

One of the pamphlets published by him, entitled

" The probable Results of a War with England," at-

tracted much interest throughout the nation ; and in

Great Britain it was republished in the papers op-

posed to the ministry, as an unanswerable argument
against the policy of the American war.

"Who does not see," said one of the leading oppo

sition journals of the day, "the fatal truths contained

in Mr. Spencer's article on the results of this war?

K there are those so perverse that they cannot see, its

truths will, in time, be brought home to the govern-

ment, when it is, perhaps, too late. TSiere is not an

Individual, who has attended at all to the dispute

with the United States, who does not see that it has

been embittered from the first, and wantonly urged on

by those who, for the sake of their own aggrandize-

ment, are willing to plunge their own country in all

the evils portrayed by the American writer."

Soon after the appearance of this pamphlet, Mr.

Spencer wrote another, on The Pretensions of Eng-

land as to the Eight of Searching American Vessels

on the High Seas ; which contained a strong and an

exhaustive argument against that assumed right. This

pamphlet, together with a speech made by John Ean-
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dolpli, in Congress, previous to its appearance, on

The JSTentrality Question, greatly influenced our gov-

ernment in its policy on tlie question of the right of

search, and in resisting it. The speech of Mr. Ran-

dolph and the pamphlet of Mr. Spencer were both

republished in England.

It was one of the merits of Mr. Spencer that he

entered thoroughly into his subject, leaving no part

unexplained—^fearing less the imputation of undue mi-

nuteness or superfluity than the more serious charge

of passing superficially over the topics of discussion.

Sometimes in his anonymous writings there was

the crisp denunciation and terse sarcasm of Jxmius

;

the close and frigid philosophy of Calhoun ; and then

the polished rebuke of Addison ; and thus the public

were often left in doubt as to the real paternity of his

many productions.

After the declaration of war Mr. Spencer continued

to wield Ms pen and exert his influence in urging the

people to a vigorous support of the government ; but,

at length, he too was attracted to the field. In the

autumn of 1813 he accepted the position of judge-

advocate on the staff of Major-General McClure, and
with that officer moved to the seat of war on the

northern frontier. The staff of General McClure was
composed of young men who subsequently attained

much eminence, professionally and politically, in the

State. John C. Spencer was judge-advocate, as we
have seen ; W*illiam B. Eochester, afterward a circuit

judge, and a politician, who in 1825 disputed with De
Witt Clinton for the gubernatorial chair of the State,

with such chances of success that he was defeated by
a very small majority, was aid ; Daniel Cruger, in

after times a leading lawyer in western New York,
speaker of the Assembly, and representative in Con-
gress, was quartermaster ; John P. Bacon, subse-
quently for many years clerk of the Senate, was pay-
master ; and Doctor James Faulkner, afterward mem-
ber of Assembly, judge of Livingston county, and
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State senator, was surgeon. Doctor Panlkner is the

only surviving member of General McClure's military

family, and is a resident of DansviUe, ~Heyf York.
After continuing in the service six months, Mr.

Spencer was appointed United States assessor, and in

accepting this office he was compelled to tender his

resignation. Returning home, h.e entered upon the

discharge of the new and responsible duties thus im-

posed upon him. The office of assessor was created

under the act of Congress passed March, 1813, which
provided for a direct tax to aid in the prosecution of

the war. It was exceedingly odious to the opponents

of Mr. Madison, and was anathematized by them as

the first steps toward the establishment of a despotic

government. It required great firmness and legal ex-

actness to carry this law into effect, but it was fear-

less^ and accurately carried out by Mr. Spencer.

In February, 1815, he was appointed by Mr. Tomp-
kins district-attorney for the five western counties of

the State. In making this appointment the governor,

while he in some measxire rewarded a faithful and

influential Mend, recognized the great legal ability

of that Mend. It was, however, a position of great

responsibility and labor. It compelled Mr. Spencer

to attend the criminal courts of distant counties, and

thus to perform long and tedious journeys on horse-

back, oyer roads which were but a slight improve-

ment on the old Indian trails which then intersected

the country. But he was adventurous, and at that

age whien ambition has no bounds, and he entered

upon the discharge of his duties with great alacrity.

It is related that, soon after his appointment, while

on his way to attend a term of the oyer and terminer

at Batavia, night overtook him when within ten or

twelve miles of that village, and he was compelled

to remain all night at a hotel. During the eveniog,

while seated by the fire which blazed on the large,

old-feshioned hearth, two travelers entered and asked

for lodging during the night. Matters were soon
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arranged between them and tlie host, and they too

found a place by the cheerful fixe. In a few moments
they fell into conversation, from which Mr. Spencer

soon learned that they had been indicted for burning

a building; were "out on bail," and now on their

way to Batavia, where they were to be tried at the en-

suing court.

They made no concealment of their peculiar situa-

tion, and continued to converse in a tone which was
audible to all in the room. At length one of them,

whose name was Benson, remarked that a new dis-

trict-attorney had been appointed.

"I can't tell what turn our case will take now;
Wisner, the old one, was incMned to give us a chance
for our lives. Going to be at court this week, sir?"

he asked, turning abruptly to Mr. Spencer.
" Yes," was the reply. ^
" Are you acquainted pretty generally with law-

yers about this country ?" asked Ford, the companion
of Benson.

" I know some of them," said Spencer.

"Do you know the name of this new district-at-

torney «" asked Ford.
" Yes ; his name is Spencer."

"What! not the Spencer that lives at Canan-
daigua, I hope," said Benson, his eyes dilating with
the interest he felt in the question.

"Yes, sir; I think it is the same man."
" Good God ! is it possible ? Why, I had rather

faU into the hands of an Algerine than into his."
"Why so; will he do anything more than his

duty, do you think?" asked Spencer.
"Do anything more than his duty! Why, good

gracious
! from aU the accounts I have heard of him,

he is a regular Philistine, as sour as vinegar, but as
smart as steel. He wiQ go aU lengths to send a feUow
to State's prison, right or wrong; and then he'll go
along with him to see that the key is safely turned on
the poor fellow," said Ford.
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"Well, well, this is tongli enough, tongh enough,
to be tried for arson, with John C. Spencer against us.
Come, Ford, let us go to bed, though I shan't sleep
much

; and when I do, I shall dream that this Spencer
is after me in full chase," said Benson, as he was leav-
ing the room.

During the afternoon of the next day, while Ben-
son and Ford were seated in the court room, Mr.
Spencer came in and took a chair among the lawyers
in the bar.

"There," whispered Ford to Ms companion;
"there is the man we talked with last night at the
tave]*n, and he is a lawyer, you see. I thought he
was, all the time, and I'll bet he is a good one, too."

"So will I," said Benson; "and that tall, spare
form and thin face shows that he has got a great, ac-

tive mass of brains, and that his mind is too strong
and active for his body. I wonder who he is ?"

Just then Mr. Spencer arose to discuss some ques-
tion in a civil matter in which he had been re-

tained after his arrival at Batavia, and, as usual, he
made an impression upon aU in the room.

"There ; what did I tell you," said Benson to his

companion when the speaker had closed ; " he is what
you call able and strong, and I am going to have hiTn

help our lawyer defend us."

In a short time the business ia which Mr. Spencer

was engaged being disposed of, he left the bar for the

purpose of going to his room below. Benson and his

friend followed him into the hall. The former, touch-

ing Spencer on the shoulder, said

:

"We would like to talk with you a little. Don't

you remember us ? We were at the hotel with you
last night."

"Yes, I remember. What do you wish to say to

me ?" asked Mr. Speneer.
" Why, you know that we are indicted for burning

a building ; and as our trial is soon to take place, we
31
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thought we would like to have you assist our lawyer

in defending us," said Benson.
" I do not think you want me to defend you."
" Why not ?" asked one of them.
" Because I think you do not like my name."

"We don't know nor care what your name is.

We like your appearance, and believe you are a dead

match for that devilish Spencer that is against us,"

said Ford.
" WeU, we will see ; my name is John Spencer."

"Heavens and earth!" exlaimed Ford, recoiling

from him in terror, while Benson remained perfectly

speechless with fright.

"You see, gentlemen, that my name is not ex-

actly pleasing to you, and our business is doubtless

at an end," said Mr. Spencer, preparing to leave

them.

"For Heaven's sake, Mr. Spencer," said Ford,

"excuse us for our plain talk to you, and—^and,

don't—don't bear any harder upon us for it, for we
—^we are not guilty, we"

—

" Enough of this," said Spencer, interrupting him.

"I shall do my duty, and nothing more ; what you
have said will make no difference whatever ; one

thing, however, I will promise not to do—I will not

go with you to the State's prison, just to see that the

key is safely turned upon you." With this re-

mark he left them. The next morning their trial

commenced, but such was the nature of the evidence

that the district-attorney himself was convinced that

they were not guilty, and consented that a verdict

to that effect might be entered, and they were fully

discharged.

In the year 1816, while Mr. Spencer was dis-

charging the duties of district-attorney, he was
elected a representative in Congress from the 21st

congressional district of this State, by the Clintonian

party.

For several years there existed an order of the
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Tammany Society in tlie city of New York, whose
badge of distinction was a portion of the tail of a
deer, worn in their hats. These persons were distin-

guished for their high social and political position,

their eminent abilities, and their hatred to Mr. Clin-

ton. From this order a powerful combination origi-

nated, known in history as the BucktaU party.

Absorbing all the elements which rivalry, jealousy,

and antagonistic ambition had rendered hostile to

him, it soon aspired to the control of the State, and
its aspirations were at times realized.

The war which it waged against De Witt Clinton

has seldom been equaled in the annals of political

history ; it exhibited aU the intolerance of party

strife, and the facility with which parties irf our
country are created. An eminent French writer has

said that " In the United States there is no religions

animosity, because all religion is respected, and no
sect is predominant ; there is no jealousy of rank,

because the people is everything, and none can con-

test its authority ; there is no public misery to serve

as a means of agitation, because the physical position

of the country opens so wide a field to industry that

man is enabled to accomplish the most surprising

undertakings on his own native resources. Never-

theless, ambitious men are interested in the creation

of parties, since it is difficult to eject a person from

authority upon the mere ground that his place is

coveted by others. The skill of the actors in the

political world lies, therefore, in the art of creating

parties. A political aspirant in the United States

begins by discriminating his own interest, and by cal-

culating upon those interests which may be collected

around and amalgamated with it ; he then contrives

to discover some doctrine or principle which may
suit the purpose of this new association, and he

adopts it in order to bring out his party, and to se-

cure its popularity."

The popularity of Mr. Clinton had placed him in
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the way of many ambitious men, and, since it was

difficult to eject liim from place, a party was created

for that purpose, Nothing, however, so surely indi-

cates his great popularity as the strong combinations

created for his overthrow, and the singular power

with which he so successfully resisted these combina-

tions.

In the contest between the dintonian and Buck-

tail party, Mr. Spencer espoused the cause of the

former ; his name and career is thus so blended with

that of De Witt Clinton that it is impossible to con-

eider one apart from the other. The former aided in

electing Grovemor Tompkins vice-president of the

United States, while occupying the executive chair

of the State ; and he sanctioned the policy which
placed John Taylor in the chair made vacant by the

election of Mr. Tompkins to the vice-presidency.

Notwithstanding the .existence of the Bucktail

party, the friends of Mr. CUnton nominated him for

governor in the fall of 1816 ; and, as we have seen,

Mr. Spencer received the nomination for member of

Congress. They were both elected. In the year 1819,

while yet in Congress, the dintonian members of the

Legislature nominated Mr. Spencer for United States

Senator from this State. Colonel Samuel Young and
Rufus King were his opponents. He received sixty-

four votes ; Colonel Young fifty-seven. The re-

maining votes were cast for Mr. King, who was
elected. The strength which Mr. Spencer exhibited

in this contest shows the political popularity which,
at that early period of his life, he had attained.

Although one of the youngest members of the
House, being only twenty-eight years of age, he occu-
pied a conspicuous position, and was soon regarded
as the leader of New York representatives in Con-
gress. In the autumn succeeding the senatorial

struggle, while yet in Congress, he was nominated
and elected to the Assembly, (hi the foxirth day of
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Januaiy, 1820, lie took Ms seat in the State Legis-
lature.

As soon as the Assembly was convened, Mr.
Spencer's name was announced as a candidate for

speaker. By the joint strength of the Clintonians

and Federalists, he was elected. His address deliv-

ered to the Assembly on assuming the speaker's chair

was impressive, firm, and statesmanlike. In the dis-

charge of his duties as presiding officer of a body
composed of such eminent men as was the New York
Legislature at this time, he occupied a difficult and
delicate position. Slenderly provided with those

flexible and plastic qualities which constitute the

consummate politician, yet, as a presiding officer, he
commanded respect, and even admiration. He pos-

sessed much of the seK-possessed gravity of Calhoun,

with more natural suavity than the great Carolinian,

whom he resembled in many points of character.

"Like the southerner, he was capable, ambitious,

indomitable, free from personal vices ; deficient, too,

Hke him, in the plastic and congenial qualities that

attach followers to party leaders. The versatility

of position that marked the career of both was not the

result of flexibility of purpose or vacillation of opin-

ion in either ; but of powerful ambition, wielding in-

tellect as a weapon, and opening for itself a career

wherever it chose."

It is easy to see that these features in his char-

acter, combined with certain family influences,

caused hini to adopt that Course which, in the Leg-

islature of 1820, rendered him the leader of the Clin-

tonian and Federal parties.

At this session of the Legislature an opportunity

presented itself for Mr. Spencer to do an act of friend-

ship for Governor Tompkins, and he promptly

availed himself of it.

During the war of 1812, large sums of money,

amounting to several millions, funds of the general

government, passed through the hands of the gover-
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nor. In tlie adjustment of Ms account the action of

the State Legislature was invoked. As the governor

demanded a commission on the money disbursed hy
him, a committee, appointed bj the Legislature,

awarded it to him, directing it to be paid on the order

of Archibald Mclntyre, then comptroller. But a dis-

pute arising between the governor and Mr. Mclntyre,

as to the construction of the resolution recommended

by the committee, another resolution was introduced

into the Assembly, sustaining the comptroller's man-
ner of auditing the amount.

The introduction of this resolution elicited a de-

bate of an exciting and deeply interesting character.

It was the great debate of the session. Mr. Spencer,

Elisha WUliams, General Root, Messrs. Irving and
Romaine, of Kew York city, participated in it. Mr.

Spencer strongly favored the law or resolution as Mr.

Tompkins construed it, and supported his position in

a speech which greatly enhanced his reputation as a

legislative debater. He was warmly supported by
Elisha Williams, and as strongly opposed by General

Root.

At this period, perhaps no men in the State occu-

pied a higher position than Messrs. Williams and
Root. The former was one of the ablest lawyers and
accomplished speakers th§n at the bar of the State.

So extensive was his reputation that he was frequently

retained in trials which occurred in distant counties

;

and he was now engaged in the city of New York,
now in Albany, now in western and now in southern
New York. As a lawyer, it is not invidious to say of
him that, though surrounded by eminent advocates
and civilians, he had few, if any, superiors. As a
legislator, the records of the Assembly are the best
evidence of his ability. As an indication of his popu-
larity, he represented the county of Columbia in the
Legislature eight years, nearly in succession. Nor is

this aU. After his removal to Albany, the citizens of
Columbia county testified their confidence in his in-
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tegrity and ability by electing Mm as their represent-

ative in the constitutional convention of 1821—a mark
of public favor seldom equaled.

As the biography of General Root appears in

another part of this work, it is sufficient to say here,

that, in many respects, he was the peer of Elisha

Williams.

Mr. Irving was for many years an eminent judge
of the New York Court of Common Pleas. To him
the State is indebted for the law abolishing judgments
for fall costs in actions for assault and battery, slan-

der, &c., where nominal damages only were recovered.

No matter how frivolous the case, how trivial the of-

fense, in such cases a verdict for six cents insured a
recovery of a heavy bUl of costs, and hence, the courts

in the State were incumbered with a vast amount of

petty actions, brought solely for costs.

Judge Irving called the attention of Governor Clin-

ton to this abuse, io an elaborate and ably written

memorial, which, on the 10th of February, 1828, was
embodied in a special message by the governor, and
sent to the Legislature, then in session, and the obnox-

ious law was repealed. There is another and deeper

interest attached to this message ; it was the last offi-

cial act of De Witt Clinton ; he died the next morning

after sending it to the Legislature.

Samuel B. Romaine was a distinguished member
from the city of New York, and subsequently speaker

of the Assembly.

Such were the men who participated with Mr. Spen-

cer in the great debate concerning the matters of Gov-

ernor Tompkins ; his position was ra the end fully

sustained, and his demand for percentage allowed.

It was natural that a question containing so many ele-

ments of conflicting interest, invested with so many
recollections of the recent war, debated by men of

such eminent ability, should be memorable in the

legislative history of the State.

The legislature of 1820 is characterized for the sin-
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gular and bitter party dissensions which divided it.

Mr. Spencer, as the leading Clintonian, by his abil-

ities, his influence, his energetic vigor as a partisan,

incurred the hatred of Mr. Clinton's enemies to such
an extent, that when the time for adjournment ap-

proached, they refused to concur in the usual vote of

thanks given to the speaker at such times, and the

session closed in a storm.

In the autumn of 1820 the enemies of Governor
Clinton triumphed in the State, and a Legislature was
elected decidedly hostile to him. But John C. Spen-

cer was re-elected ; and in him Clinton had a power-
ful champion. An extra session of the Legislature

convened in November for the purpose of choosing
presidential electors. Mr. Spencer was again a can-,

didate for speaker at the session of 1821, but as his

friends were largely in the minority he was of course
defeated.

But, as the acknowledged leader of the Clintonians
in the Assembly, he occupied a no less distinguished

position. With his large experience as a legislator

he often baffled the majority against him, and gained
such decisive advantages in those party contests which
occurred in the House, that the foundation for the
future triumph of his chief was successfully laid. In
the bill for the proposed constitutional convention
each party saw the germ of future political suprem-
acy, and the straggle was thus intensified. In the
debates on this question all the energies of Mr. Spen-
cer's mind were roused, and his intellect never at-

tained higher triumphs than in his replies to his an-
tagonists.

The legislature of New York at this time was
graced by men of unusual brilliancy and power.
There werethen heard the speeches of Gulian C. Ver-
planck, containing a union of subtiety and grace, of
philosophic depth and literary excellence ; the florid
eloquence of Erastus Root, mingling sagacious and
profound principles of constitutional liberty, the in-
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herent rights of the people, witli the policy of a Rich-

elieu, in a strain of oratory, which flowed naturally,

sometimes gracefully, interrupted occasionally by au
exaggaration of passion, which exhibited his zeal;

the attractive oratory of Elisha WilliaBis, glowing
with the strength of his illusla-ations, the felicity of

his expressions, occasionally abounding with an ex-

cess of ornament, but replete with reason, which
guided and enlightened ; and the keen sarcasm, the

terse, severe diction of Spencer, in which no redund-

ant word or fanciful expression was permitted, who
redeemed the abstruse subjects which he discussed

by a union of subtlety and grace, and with the utter-

ances of a mind glowing with thought and research.

After a long contest and various party maneuvers,

the bill for the convention passed both branches of

the Legislature, and became a law. But, through the

management of the CUntonian leaders, it passed in a

form that, notwithstanding the ^eat majority against

them, they gained as much, if not more, political

power than the dominant party.

In due time the convention assembled. It was

composed of the ablest and most distinguished men
in the State

;
perhaps, in point of real ability, varied

learning, and patriotism, the convention of 1821 has

never been equaled by any deliberative body in the

State. Its deliberations and proceedings now make a

part of history, and most of its actors have left the

scenes of earth. How many schemes of ambition and

wealth ; how many fuU-blown hopes of power and

place ; how much transient distinction and ephemeral

elevation ; how much bartering of aU that is lofty and

pure for some "bad eminence," has that Assembly

cha,mber witnessed since that convention assembled

there? And like scenes are to follow; crowds, im-

pelled by the same ambition—the same schemes—will

press on to their destiny—^to success and failure—to

forgetfolness and oblivion.

After the adjournment of the Legislature of 1821,
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Mr. Spencer returned to the practice of Ms profession,

wMcli had now become so extensive that he was com-

pelled to devote his entire attention to it. The reports

of the Supreme Court and the Court for the Correction

of Errors, through a long series of years, exhibit the

large number of cases conducted by him in them.

And as they are the expression of extensive legal

learning, and involve the consideration of almost every

question, which, during that period, was settled by
these courts, their examination would be profitable to

the legal student.

Mr. Spencer continued steadily devoted to his pro-

fession, until the events of 1824 again called him be-

fore the people. When the Legislature of that year

was on the point of adjournment, a resolution came
down from the Senate to the House dismissiag Mr.

Chnton from the office of canal commissioner. This

resolution was promptly passed by the Assembly. As
there was "no pretense that Mr. Clinton had failed to

discharge his duty with fidelity and ability, his dis-

missal was regarded as a high-handed act of party

malevolence ; but the act intended to annihilate him
was the talisman which restored him again to power.

It created the most intense excitement and indignation

throughout the State. An immense meeting was held

at Albany, at which resolutions of great strength and
power denouncing the removal, were unanimously
passed.

These resolutions were drawn by Hon. Alfred

Conkling, now of Geneseo, N". Y., father of Senator
Conkling, then a young but distinguished lawyer,

and an intimate friend of Governor Clinton.

He was subsequently appointed by President
Adams district judge for the northern district of New
York. This appointment was made on the recom-
mendation of Mr. Clinton, then governor of the
State, General Van Rensselaer, and other eminent'
citizens. While in Congress in 1822 and '23, Judge
Conkling made the acquaintance of Mr. Adams ; a
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warm and intimate friendship commenced between
them, which ended only with the death of "the old
man eloquent." It was, therefore, a pleasure to him,
by this appointment, to recognize the eminent l^al
abilities, profonnd learning, and pnrity of character,

of his Mend from New York.
After serving many years as district judge, win-

ning the admiration and confidence of the bar and
the public ; after serdng his country as minister to a
foreign nation. Judge ConMing has retired to that

quiet and repose which his life and services so well

merit.

So strong was the popular feeling in favor of Mr.
Clinton, that in August, 1824, he was nominated for

governor. To strengthen hiTn in the western counties,

Mr. Spencer was urged to accept the nomination for

Senator from the eighth senatorial district. He con-

sented, and both Spencer and Clinton were elected

;

the latter by a majority so large that, in the facetious

language of Dudley Marvin, " he got a larger ma-
jority than lie would had lie ran alone." Once more
John C. Spencer became a member of the State L^is-

lature.

As a member of the Court for the Correction of

Errors, his legal learning was now exercised judici-

ally, and for lour years his opinions pronounced in

that court enriched its reports.

Among the eminent men elected to the Senate in

the fall of 1824, was Heman J. Redfield, who is now
nearly the sole survivor of all the members of the

forty-eighth Senate. His recollection of his compeers,

and all the events of his active professional and politi-

cal life is fresh ; as he wields a ready and able pen,

his description of those days contributed for the va-

rious journals of the State, are replete with interest

and information. He was an early and an intimate

friend of Mr. Spencer.

General Tabnadge was elected lieutenant governor

by the Clintonians; but the session of 1835 had
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hardly commenced, when it became apparent that he,

with several of the senators, had become hostile to

Mr. Clinton, and determined to thwart all his

schemes. Tlds rendered the position of Mr. Spencer

in the Senate a fortunate circumstance for the

governor ; it greatly complicated the labor and re-

sponsibility of the former; but his experience, his

skill in all parliamentary proceedings, his cool delib-

eration, his sleepless vigilance, enabled him to neu-

tralize, and often defeat the machinations of the hos-

tile lieutenant-governor and his friends.

It is related, that for some time after the opening

of the Legislature, General Talmadge and his Mends
were engaged in preparing a pamphlet in which Mr.

CUnton and his friends were bitterly attacked. It

was written with that ingenuity and plausibility,

which, to say the least, would have rendered it an
unwelcome, if not a dangerous affair; but before it

was ready for distribution, Mr. Spencer by some
means became aware of its existence, and he ob-

tained a copy of it. To the astonishment of Tal-

madge, who believed the forthcoming document
to be a profound secret, a pamphlet written by the

powerful pen of Mr. Spencer appeared before the
public. It comptetely outflanked the position of his

opponents, and yet it developed nothing which
indicated any knowledge of the existence of their

engine of attack. Never was there a more complete,
or a more skillful refutation than in this instance.

Nothing could exceed the chagrin and indignation
of Talmadge when he read Spencer's article. The
general was a constant talker ; and he never ceased to
openly denounce Clinton, and those who sustained
him.

"I regard De Witt Clinton," said he, the next
morning after the appearance of the pamphlet; "I
regard De Witt Clinton as a very dangerous man,
whose ambition is more to be feared than Burr's ever
was ; but he cannot be compared to that dark, de-
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signing, ever-plotting Spencer. Why," he continued

warmly, " lie has the faculty of a magician, joined to

an that makes up the character of a Catiline."

The term of service of Rufus King, a senator in

Congress, was drawing to a close. Owing to his age,

he could not be re-elected. Prominent among those

who were named as his successor, was Ambrose Spen-

cer, who since the adoption of the Constitution of

1821, had remained the firm and powerful friend of

Mr. Clinton. This brought that emiaaent personage

again before the public.

The first day of February, 1825, was the day fixed

by law for the choice of United States senator. On
that day an animated contest took place in the Legis-

lature. In the Senate Judge Spencer received the

largest number of votes of any one candidate ; and a

resolution was offered declaring him duly nominated

on the part of the Senate ; but through the machina-

tions of General Talmadge, the resolution was lost,

and that body adjourned.
^

In the Assembly he received a vote of seventy-

seven to forty-five, and he was declared duly nomi-

nated. But as the Senate had adjourned without

presenting a candidate, no choice for senator was

made. This contest was deepened and intensified by

the singular presidential canvass which then had com-

menced throughout the nation.

No senator having been elected during this session,

the State of New York was represented in the United

States Senate, by Martin Van Buren alone, until Feb-

ruary, 1836, when Nathan Sandford was unanimously

chosen by the Le^slature as the successor of Eufus

King.

Mr. Sandford had been appointed chancellor of the

State in 1823, as the successor of the illustrious Kent,

who had become disqualified from holding the office

by age. Though it was the fortune of Chancellor

Sandford to succeed one of the most eminent and

learned jurists in the nation, he brought to the office
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much judicial ability ; lie had aU the technical learn-

ing of the bar, where he was conspicuous for his

talents, and accustomed to a strict adherence to the

technical rules of his own practice. Yet, like Lord

Mansfield, he was averse from suffering justice to be

entangled in a net of forms ; and therefore beheld, in

the Court of Chancery, something more than a gigantic

compromise. A diligent search through the equity-

reports of his time will convince the r€^er of Chan-

cellor Sandford's inherent love of justice, his patience,

his learning, and his perfect appreciation of equity

"as a system which is equal, just and good, mitigat-

ing or moderating the rigors of the common law,

where every matter that happens inconsistent with

the design of the legislator, or is contrary to natural

justice, may find relief;" and therefore he was, in

many respects, qualified to succeed "New York's

great chancellor."

Mr. Spencer participated in all the contests of the

session of 1825. Between his senatorial and profes-

sional duties, he was never subjected to more severe

and ardent labor than at this period. The Senate

adjourned on the 21st of AprU, 1826, and he was re-

lieved, for a time, of his" legislative duties.

About this time an instance occurred, which gave
Mr. Spencer additional popularity as a lawyer. For
a long time the title of the Holland Land Company to

the land in several of the western counties had been
involved in some doubt, although really no original

title in the State is clearer. After the courts, in sev-

eral closely-contested suits, at different times, had
decided in favor of the company, sustaining their

titie, the disaffected parties thought proper to bring

the subject before the Legislature, which they did in

the winter of 1837. A majority of the committee to

whom the subject was referred submitted a report

favorable to the petitioners. A minority report, drawn
by Mr. Spencer, counsel for the company, was also
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submitted. That report alone characterizes Tiim as one
of the most learned and gifted lawyers of his day.

It was a case which, his mind was properly quali-

fied to analyze. He dissipated all doubts that ser-

rounded the claim of title. He applied to every

technical point a knowledge of the law, which ren-

dered them plain and clear. Finally, it was perfectly

conclusive. All farther litigation was arrested—all

farther legislative action ceased. It quieted the ap-

prehension and doubts of aU. It was widely circu-

lated and generally read, gaining for its author the

gratitude of all concerned in this great question.

In the autumn of 1826 Mr. Clinton was again

elected governor, and he entered on an administra-

tion whicb indicated power and prosperity. Nathaniel

Pitcher was elected lieutenant-governor, and Clinton

was saved from the hostility of General Talmadge
in the senate.

The Legislature of 1826 was not characterized by
so much partizan strife as its predecessor, though
many of its acts were of the most vital importance to

posterity.

On the 4th of February Mr. Spencer, as the chair-

man of the Committee on Literature and Education,

made his celebrated report on that part of the gov-

ernor' s message which related to common schools;

and he also reported a bill to increase the common
school fond, to promote the education of teachers,

and to regxdate their appointment. This remarkable

report presented many didactic expositions of the

wants of the great cause .|>f education, and the in-

terest it holds to human progress. It still remains an

enduring monument of well-directed zeal in the public

service—of large, comprehensive and practical views

of educational improvement, and of the statesmanship

of its author. Thus, intensely devoted to his duties

as a legislator, one session of the Senate succeeded

another, until at length, the memorable term of 1828

opened, with every prospect of prosperity, of increas-
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ing power to the administration and to Mr. Spencer

;

but, long before its adjonmment, an event occurred,

which, terminated all the contests and collisions—aH
the schemes of ambition connected with De Witt
Clinton.

On the morning of the 28th of February, 1828, Mr.

Clinton arose in his usual health, enjoyed the pleasant

scene of the family circle at the breakfast table, join-

ing cheerfully in the conversation that enlivened the

meal. When breakfest was over, he spent some time

in reading the morning papers, which had just been

brought in, and then walked to the executive chamber
in the capitol. On his way he met several friends, to

whom he gave a salutation more than usually cordiaL

Those who saw him in the discharge of his duties

that morning, remembered the cheerful manner in

which he disposed of them. His usual reticence had
passed away, and his conversation flowed pleasantly

and agreeably. On his thoughtful face, which would
have been a model for Angelo or Raffaelle, so plainly

did it speak the dignity of intellect, the impress of

care and reflection had for the time given way to a
placid look, which told the beholder that all within

was peace. Was it the sunset of life, shedding its last

radiance where darkness and night were so soon to

reign?

He continued in the discharge of his duties until a
half hour before the adjournment of the Legislature

for the day, when he left the executive room, passed
through the vestibule of the capitol, and walked home-
ward. ^

At this time, John C. Spencer sat in the Senate
chamber, silent, watchful, thoughtful, and formidable,
the pillar that supported Clinton's administration

—

rendered permanent and powerful by the fortunate
result of a bitter and fierce contest. He was satisfied

with the present, and looked confidently to the future
fora stiU higher political advancement for himself and
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his cMef. At tMs time, the Assembly chamber hum-
med with the usual business of the day.

There was Ogden Hoffman, the charming orator,

whose eloquence riveted attention, and drew upon him
from gallery and lobby, eager admiring eyes. There
too, were Talmadge, Butler, Williams, Skinner, and
Emmet; while in the chair, presiding over all, sat

Erastus Root, then a gifted statesman, a man of large

intellect, pleasing eloquence, and great ambition. He
was now in the full success of his political prosperity,

looking confidently for higher honors, wMch he be-

lieved the nation was soon to bestow upon him ; and
thus, amid the great business of legislation, De Witt
Clinton passed out of the capitol. How little did he,

how little did the busy legislators above him, dream
that he was leaving it for ever, that the man around
whom aU this legislative machinery revolved, in the

midst of a career which made "ambition glorious,"

was even then standing on the brink of the grave.

Once more the statesman reached his home ; once

more he met his family around the festive board. On
leaving the table he sought his study, where he trans-

acted some matters of business, wrote and answered

several letters, and then entered into a cheerful con-

versation with two of his sons who were present. Al-

though the dread messenger was hovering near—even

in the room, the conversation flowed on. It was a

holy moment

—

a moment when each word then ut-

tered was to live in the memory of those sons through

life, because uttered by a revered and illustrious father

on the very portals of the tomb.

Suddenly, while speaking, Mr. Clinton placed his

hand upon his breast, complained of a sharp pain—

the next instant his head feU backwards ; the young

men sprang to him, raised his head, but the mute lips

— the rigid brow—the dull film that was drawing

over his eyes, and the fallen jaw, told them that only

the dust of De Witt Clinton was before them.

In a moment, all within the executive mansion was

22
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sorrow, grief, and agony, the great, tlie brilliant ligTit

that illumined it had suddenly gone out. He around

whom centered so much love, such deep affection, had

left for ever.

Soon the fearful words, "Clinton is dead!" flew

over the city ; on Change—^in the busy mart—in the

glittering empire of fashion—where wealth gloated

over' its glittering heaps, where poverty shrank from

the biting frost—^where ambitious schemes were ripen-

ing or fading like "the stuff which dreams are made
of,"— everywhere, men and women paused, with

pallid cheeks and hushed voices, repeated the words,

"Clinton is dead."

Then along that wonderful work—^the offspring of

his genius, that stands as his proudest monument, the

gloomy tidings ran, that its great projector was dead
—^that Clinton was no more; and the State of New
York draped itseK in mourning for her illustrious son,

whose genius had written "Mnpir^' on her shield.

The death of Governor Clinton dissolved the party

that rallied around him, of which John C. Spencer

was the moving spirit, and the scenes of the polit-

ical drama iu the State were shifted for the entrance

of new actors.

"Before the death of Clinton, however, he appoint-

ed Mr. Spencer to a work with which his reputation will

ever be identified—a task eminently congenial to his

habits of thought, his extensive knowledge of the law,

and his powers of analysis—the revision of the stat-

utes of the State."

The commissioners for the revision first appointed,
were John C. Duer, Benjamin F. Butler, and Henry
Wheaton. The appoiatment of the latter, minister of
the United States at the court of Prussia, left a va-
cancy, to which Mr. Spencer was appointed.

It has been said by an eminent commentator, that
those who are engaged in the administration of the
law are not the most properly qualified to amend it,

that the great legal reforms which have been effected
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in England were throngli statesmen, who had, in some
measure, outgrown their previous education as law-
yers.

The singularity of this remark is the more appa-
rent, when the labors of Brougham and Lyndhurst
are remembered. To a practical mind it must appear,

that those engaged iu the practice of the law can best

understand its demands for reform, and more prop-
erly appreciate the application and practical nature
of proposed amendments to existing laws.

The New York revisers were selected for their high

standing as lawyers, under the conviction that their

duties demanded the most extensive legal learning.

It was a work of great labor, but it was successfully

finished ; it effected many changes, facUitated many of

the operations of the law, and reduced it to a practical

system.

Like Justinian, the revisers undertook the great

work of methodiziug existiug laws from those enact-

ments, statutes, and precedents, which were scattered

through so many volumes that they may be compared

to the "load of many camels."

Compared with the Edicta Prcetorum, the works

of Tribonian and his coadjutors—with the Prederician

Code, or the Code Napoleon, the Eevised Statutes of

the State of New York, as a system of written laws,

are vastly superior to them all, and the revisers suc-

ceeded in reducing existing laws to a system best cal-

culated to effect the object of aU laws, the protec-

tion of society.

But on the question of special pleading, they did

not escape censure from a class of lawyers, who con-

tend that the statutes did nothing to restore the math-

ematical perspicuity of that system of pleading—that

"the revisers continued the old system of the general

issue, as a summary denial of the plaintiff's case,

without giving him the least notice on what special

defense the defendant intended to rely, instead of

pleading specially the substance of his defense." As
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has been said by a recent writer, "the revisers of

1828, adopted and continued the common law method
of proceeding, letting it stand with the relaxation of

its fundamental rules, or the abuses with which it was
afficted in England, and, generally, in our own coun-

try. The usage of the original writ was abolished,

but the classification of actions, these had originated,

and the distribution of the subject of litigation into

these, were sedulously retained.

In pleading, several counts to the plaintiff and sev-

eral pleas to the defendant were allowed, even though
there might be but one distinct matter of complaint or

defense.

The very same evils, from the very same causes, in

England, led to the parliamentary law commission, its

investigations, reports, and the remedy; namely, the

restoration of the system of special pleading by for-

mula in actions at law."

Though Mr. Wheaton did not participate in the

great work of revision, in January, 1836, he gave to

the world a work, in many respects, scarcely less

meritorious—^his Elements of InUrTiational Law ; a
highly appreciated treatise, "very valuable to per-

sons engaged in diplomatic and other forms of pub-
He life."

The labors of ]Mr. Spencer whUe in the Senate,

were divided between his legislative duties, and as a
member of the Court for the Correction of Errors, his
judicial duties, and his duties as one of the revisers

;

but as was said of Lord Eldon, his prodigious in-

dustry seemed to rejoice in the accumulation of toUs,

and he applied himself with unremitting perse-
verance to every minute portion of each subject, with
indomitable energy.

He retired from the Senate on the adjournment of
the Legislature in April, 1828, having served in that
body since January, 1825, leaving behind him many
distinguishing marks of his legislative career : among
which, was his action in abolishing imprisonment
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for debt

—

the passage of many acts reforming the
laws of the State, whicli is adequately appreciated by
the legal profession; and, while speaker of the

House, reducing its business to that systematic de-

tail by which it has been guided since that period.

His action as chairman of the Committee on Literature

has already been aUuded to.

In the year 1826 the abduction of Morgan occa-

sioned great excitement throughout the State, and at

length resulted in a new and powerful party. This

event is more fully described in another part of this

work.

The detection of the perpetrators of that deed
was a matter in which the executive, and the various

judicial afid ministerial ofBcers of the State became
deeply interested. Heavy rewards were offered and
a secret police organized. Finally, no measure which

could possibly tend to the detection of the offenders

was omitted.

The late Daniel Mosely was appointed a special

prosecuting officer to examine into the offense, and, if

possible, bring the culprits to justice.

Mr. Mosely was a strong, effective and learned

lawyer of the Onondaga bar. He entered upon the

discharge of his duties with an energy which promised

the most complete success. Many arrests were made,

and in one instance, several of the persons pleaded

guilty to the crime of conspiring to abduct Morgan,

and were severely punished.

Mr. Mosely continued to discharge his duties as

such prosecutor untU January, 1829, when he was ad-

vanced to the office of circuit judge. Mr. Spencer

was immediately appointed his successor by Governor

Van Buren.

This appointment was exceedingly gratifying to aU

parties interested in the conviction of Morgan's des-

troyers. Spencer's eminent abilities and large expe-

rience as a lawyer and public prosecutor warranted

the expectation that the matter would be thoroughly
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investigated. Under his vigorous measures keen and
experienced detectives were employed, and every plan

adopted wMch. promised success. Many prominent

individuals were arrested and indicted.

The energy and determination with which Mr.

Spencer entered upon the duties of his office brought

upon him the deep enmity of all persons connected

with the Morgan affair. Serious fears were enter-

tained by his Mends that he would become the victim

of the assassin. These fears were intensified by va-

rious anonymous letters which Mr. Spencer received.

Some of them admonished him of impending danger,

while others contained the most fearful threats.

Two of these letters were couched in the following

language

:

*

"To John C. Spencek:
"Sir—As you are seeking for the blood of those

who never injured you, remember that your own blood
wiU run cLuite as easily and as red as theirs. There-
fore, Beware ! Bewabe!! Eeven-ge."

"To Hon. John 0. Spencek:
"Dear Sir—Your life, is in danger! Assassins

are upon your track ! Do not regard this warning
lightly, but look to yourself, for you are watched by
secret foes ! A Fkiend."

Mr. Spencer himself did not participate in the fears
of his friends, and the anonymous letters did not cause
him the least uneasiness. But in a short time he was
convinced that there was a terrible earnestness con-
nected with them. Two daring attempts to assassinate
him followed each other in quick succession, which
were providentially thwarted.

One dark evening, as he was returning home from
his office, a man armed with a sword drawn from a
cane, made a desperate lunge at him, which would
have proved fatal had not the man stumbled over a
stone as he sprang towards his intended victim,
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thereby causing the weapon to miss its aim. Before
the attempt conld be repeated the assailant was dis-

armed and arrested ; bnt Mr. Spencer refused to pros-

ecute him, and he was discharged.

Soon after this, he was returning alone from Penn
Tan. Night overtook him while yet several miles
from home. The evening was pleasant, the road was
good, and, absorbed in his thoughts, he rode along un-

conscious of danger, when suddenly a bullet whistled

past his head, and the sharp report of a rifle rang in

his ears. Again he escaped unhurt, and redoubling

the speed of his horse, he reached home in safety.

Soon after this, he received a singular anonymous let

ter, the words of which many believed to be true.

Among other things the letter contained the following

:

"It is useless for you to attempt to convict any
person for killing Morgan, for he is still alive. He
was taken to Canada, the Canada lodges refused to

receive him. He was then offered a large sum of

money to leave the country forever, and to leave im-

mediately. K he refused, death would follow, sure

and certain. As he published his book for money,

he was willing to banish himself for a price. He is

now in a foreign country, under an assumed name,

and he wiU never be heard from again. 'Murder

win out,' they say, but as Morgan was never mur

dered, in this case there is no murder to come out.

Time will pass on, you will go to the grave, and so

shall I, and so wiU all that now live, but it never wiU

turn out that Morgan was murdered.

"IWVISrBLE BUT TETTE."

. Notwithstanding the threatening letters he had

received, notwithstanding the attempts which were

made upon his life, Mr. Spencer was not deterred

from vigorously discharging his duties. He laid the

heavy hand of the law upon those whom he believed

to be guilty of participating in the murder of Mor-
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gan, and sternly demanded their conviction. Sev-

eral important trials took place, among wMcli was the

case of the People v. Mather, and that of the People

V. Jewett. These trials were the great events of the

times.

The former was one of those cases eminently

calculated to be inflnenced by the excitement which

pervades the public mind, rendering the administra-

tion of justice subservient to the clamors of the

populace. But the learned and able judge who pre-

sided, felt that "justice is the end of government

—

the end of civil society." He felt himself to be the

organ through which the voice of justice was to be

heard—^the representative of the law.

So faithfully did he discharge the delicate and re-

sponsible duties committed to him, that no political

influence, no party dissension or popular clamor

tainted the proceedings of the trial
;
proving that an

intelligent, enlightened judiciary is the most impos-

ing, authoritative, and protective branch of a free

government "that while partizan zeal expends itself

on transient interest, which derives its chief import-

ance from its fealty to party, it is the province of the

judiciary to apply those solemn and universal laws
of justice on which the life and liberty of every indi-

vidual essentially depend."
With such a judiciary, the jury teaches every

man "not to recoil before the responsibility of his

own actions, and impresses him with that manly con-
fidence without which public virtue cannot exist, and
invests each citizen with a kind of magistracy."

The address of Mr. Spencer to the jury in the case
of Mather, without the passionate invective of Sheri-

dan in his effort against Warren Hastings, was, in
reason, unity, force, and intellectual energy, equal,
if not superior to that remarkable legal oration.

At last the case was given to the jury, who, after

a protracted consultation, rendered a verdict of not
guilty. This result considerably u-ritated Mr. Spen-
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cer, for he believed Mather guilty; but those who
look on that trial, after the lapse of over forty years,

with no knowledge of the passions, the malevolence,

the prejudice of the day, will regard it as one of those

leading cases in our reports, establishing many philo-

sophic and reasonable precedents ; those who turn

back the page of history and learn the great public

excitement amid which the trial took place, will regard

our legal system with veneration—^will look upon it as

a rock against which the waves of popular commotion
will beat in vain.

Not contented with the verdict of the jnry, and the

various rulings of the court, Mr. Spencer removed
the case to the General Term of the Supreme Court,

and in September, 1830, it was argued before that tri-

bunal. There, Mr. Spencer contended with aU his

energy and ability for a new trial; there he agaiu

made one of those singularly effective forensic efforts,

'

the result of the amplitude and fertility of his intellect

;

but a majority of the court was against him, and he

was again defeated. With this- decision the case of

Mather rested for ever.

His trial, however, developed circumstances which

pointed strongly to the guilt of others, and the case

of the People v. Jewett was tried at Lockport. In

this case, William L. Marcy, then one of the justices

of the Supreme Court, presided, and a scene of turbu-

lent popular excitement again exhibited itself; but it

was repelled with calm dignity— with unsurpassed

judicial impartiality, by the gifted jndge who pre-

sided.

This time, the accused was in the grasp of the law,

his conviction seemed certain ; but the witness who

alone could reveal his guUt, with sealed hps stood

mute before the court—locked the story of the prison-

er' s guilt in his own breast, and, rather than reveal the

fate of Morgan, calmly listened to that sentence of the

court which immured him in a gloomy dungeon.

Again was John C. Spencer foiled in his attempt to
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bring the dark conspirators to justice. But Ms confi-

dence in Ms future success was unimpaired ; Ms secret

emissaries had revealed to Mm other guilty persons,

and he prepared to proceed with other prosecutions.

But to enable him to do so with any hope of success,

he demanded of the State the sum of two thousand

dollars. This sum, he insisted, was necessary to ena-

ble him to procure the attendance of the necessary

witnesses, employ special detectives, and to carry into

operation the plans which he had matured for dis-

charging successfully the duties of Ms office.

But, to his chagrin and astonishment, the governor

refused to listen to his demand, and he instantly ten-

dered his resignation, retired from a field on which he

believed he was soon to be victorious ; and the fate of

Morgan rests for ever amid the inexplicable mysteries

which from the first surrounded it.

At tMs time, political Anti-Masonry, wMch had
lurked in private dwellings—^gathered strength by the

fireside—drew nurture from pamphlets and newspa-

pers, began to exMbit itself in strong and threatening

proportions. Mr. Spencer and Ms friends believed

that Governor Throop refused the pecuniary assist-

ance demanded, fearing that the discovery of Morgan'

s

fate would enhance the growth of the new party up to

a strength sufficient to render it a dangerous rival to

the Democratic party. This belief led John C. Spen-

cer to unite Ms fortune with the Anti-Masomc party.

Among those who were most infiuential in organ-

izing that party, were Thurlow Weed, Frederick
Whittlesey, and Bates Cook. These men and their

able compeers, were rarely qualified for pioneers of
the new party. Perfectly acquainted with the tem-
perament of the people, they knew how to bear with
their caprice, to be indulgent to their eccentricities, to

foresee and forestall their wishes, to awaken their

sympathies, and to produce

" The loud collisions of applauding hands.*' •
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Few persons possess tie executive abilities of Mr.

"Weed in condncting and managing tte machinery of

party. In the earlier x)eriod of Ms life, he learned

those practical lessons of hnman nature, and gained

that general information, which developed the ability

of reading men—of penetrating their motives—of scan-

ning the true spirit of the times, eminently qnalifying

him for superiority and influence as a politician. A
strong, vigorous, and graceful writer, his pen was a
source of strength, as well a defense to his party and
himself.

like all great party leaders, while he gained the

admiration of many, and attached to himself strong

and powerful friends, he incurred the censure of the

envious, and those who could not, or would not, con-

cur in his policy. Perhaps at no period of his active

life, was he free from bitter enemies, in his own party,

who, while they condemned him, acknowledged his

ability, and his usefulness, when that party was facing

the enemy and contending for victory.

When political Anti-Masonry was absorbed by
the Whig party, he became one of the great lead-

ers of that party. His judgment, experience and

versatile knowledge aided its other leaders in ren-

dering it a formidable and often a triumphant op-

ponent to the Democracy in the State. When the

Whig party was merged in the Republican party, no

man was more active than he—^none more influential

in combining the material out of which it was formed,

and in blending discordant interests in one absorbing

scheme of political ambition—^in one community of

mutual interests. In adjusting, as he often did with

the hand of a master, the nice and delicate machinery

which is the motive power of political, and often legis-

lative action, he made mistakes and fell into error

;

but on the whole, as we have seen, he was of immense

advantage to his party ; and whatever were his faults,

he was well aware that he who enters the political

field as a leader must keep his eyes wide open to every
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movement of Ms own partizans as well as the move-

ments of th.e common enemy—that vanity, spleen,

self-love and ambition must all be held in abeyance

before the multitude, fondly called by aspiring poli-

ticians, "the dear people."

In the infancy of the Anti-Masonic party. Weed,
Whittlesey, Cook, and their able partizans, sustained

it, until William H. Seward, John C. Spencer, and
other prominent men, united with it.

These accessions soon gave it power and vigor.

For a time it assumed the proportions of a great po-

litical party ; but, like all organizations founded on

exciting popular themes, it soon withered away, or

rather, was absorbed by the Whig party, which was
founded on broader principles of State polity,

Mr. Seward was then developing those rare intel-

lectual powers which have since rendered him an illus-

trious statesman, who, amid his loftiest career, never

forgot a friend,, however humble—^never ceased to

labor for his advancement as long as he entertained

the belief that he was worthy of his friendship and
assistance. Thus he carried with him to his retire-

ment from public life the heartfelt gratitude of many
whom, during his long public career, he assisted in
various ways.

Mr. Spencer again represented the county of On-
tario in the Assembly of 1831. As jurisprudence is

the complement of legislation, supplying what is left

of the latter in the administration of justice, his con-
nection with the revision of the statutes rendered his

presence in this Legislature of the highest importance.
He was, therefore, as chairman of the Judiciary Com-
mittee, principally engaged in reducing the statutes

to a more practical system of legal polity, and he
mingled but little in debates.

He was re-elected ta the fall of 1832, and at the
opening of the session of 1833 he was a prominent
candidate for speaker, but his party being in the
minority, he was of course defeated.
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In the struggle to elect Francis Granger, tlie Anti-

Masonic candidate for governor, Mr. Spencer took a
conspicuous part. His party was overwhelmed by the

election of Mr. Throop, but he continued inflexibly

attached to it, and was one of those who aided in com-
bining it with the "Whig party. The strong, quiet

grasp which the leaders of the former party had on
the rank and file of those who composed it, enabled

them to hold its component parts together, to effect

the transfer, with singular facility, and to raise, on the

mingled elements of a political revolution, a great

party, sustained by unrivaled genius and states-

manship, which carried it, for many years, through

tangled theories and subtle details, commanding the

respect and even the admiration of its enemies.

Through all the vicissitudes of the Whig party, Mr.

Spencer remained faitljful to it. In 1838 it came into

power in the State, and the Legislature of 1839 imme-

diately appointed him secretary of state, in place of

John A. Dix. In discharging the duties of this ofBce,

at a period when the duties were difficult and delicate,

the talents of John C. Spencer shone out with much
biilliancy. So successfully did he manage the con-

cerns of the State, that his policy tended to increase

his own popularity and give strength to his political

friends.

In the autumn of 1837, he removed from Canan-

daigua to Albany, where he resided during the re-

mainder of his life.

Mr. Spencer aided materially in the election of

General Harrison. He stood foremost among the

great party leaders, who guided the fortunes of the

Whig party through that memorable campaign of

1840.

The death of Harrison occurred soon after entering

on the duties of his administration, and John Tyler

assumed the executive chair of the nation. Having

been associated with Mr. Spencer in the Congress of

1819, when he presented to that body his memorable
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report against the United States Bank, Mr. Tyler

conceived the highest admiration for his abilities as a

statesman. This admiration never abated; and on

assuming the duties of president, Tyler invited Mr.

Spencer to enter his cabinet as secretary of war. The

invitation was accepted, and he continued to discharge

the duties of that position, untU a change in the cab-

inet rendered it necessary for him to assume the

duties of secretary of the treasury.

At length the Whig party, under the guide of

Mr. Clay, dissolved all connection with Tyler, but

Spencer conttnued to adhere to the fortunes of the

latter. "His extraordinary administrative abilities

were invaluable to the incoherent and disorganized

cabinet which Mr. Tyler, in his unexpected accession

to the presidency, was compelled to rally around

him."
He advocated the election of General Taylor, and

at a later period, the election of General Scott. After

the election of 1852 he never mingled in politics.

In the year 1849 he was appointed one of the codi-

fying commissioners. The judiciary and the legal

profession throughout the State warmly sanctioned

this appointment, believing that, as,one of the revisers

of the statutes, he possessed peculiar qualifications for

the duty of reducing the Code of Procedure to a prac-

tical and useful system ; but, much to the regret of

the public generally, he declined to accept the ap-
pointment, and retired to private life, the quiet of
which was uninterrupted excepting when he emerged
from it to enter the forum in defense of Ms venerable
friend. Dr. JS'ott.

Mr. Spencer was characterized by a sound, cau-
tious, discriminating judgment—by a singular pa-
tience and perseverance of thought, and by habits of
the most fixed and concentrated attention to his own
mental operations—endowments which, though not
the most popular with the multitude, tended to enrich
and to develop his mind.
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As a lawyer Ms autliority and iafluence at the bar
and witli the bench were xmexampled. His success as
a legislator and a statesman was great. "An insa-

tiable activity of mind, a knowledge of the widest
scope, and aptitude for public affairs, inherited, and
indulged in from youth, and disciplined through man-
hood, rendered him so conscious of his fitness for

public station as to close his thoughts to lesser con-

siderations." As has been said of biTn by one who
understood his character in aU the relations of life, he
took no belief on the credit of great names, or on the
mere weight of authority. Subjects presented to him
for decision were examined to the best of his ability

;

and his opinion once formed, it was almost impossible

to change it. This element in Ms character made Ms
prejudices ; and they were few, but as strong as Ms
opinions, and as difficult to overcome. Both he used
aggressively as well as defensively ; so that by men
who were of different opinions, he was not regarded

with the esteem wMch Ms abilities demanded. Thus,

when he first went to Canandaigua his political prin-

ciples differed from a majority of the residents of the

village. Party feelings ran high, and twenty years

afterwards the effect could be seen in the social rela-

tions between him and some of Ms neighbors.

Though Ms nature was self-reliant, it was generous.

Beneath Ms cold exterior there existed a fountaia of

feeling and susceptibility, wMch those who were not

thorougMy acquainted with him could not compre-

hend. Though so fortunate in his pecuniary affairs

that he was never compelled to borrow money but

once in Ms life, and that at the commencement of Ms
professional career, yet when he closed Ms business

affairs at Canandaigua, he burned some sis: thousand

dollars' worth of notes representing money loaned to

relieve the necessity of Ms friends.

In his person he was tall and somewhat slender.

His features were prominent and striking, suggesting

the idea of reflection rather than emotion. The lines
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of Ms montli were firm, and there was rather an ag-

gressive poise of Ms head, while Ms whole appearance

naturally impressed a stranger with his superiority

;

and therefore, in a large assemblage, even while per-

fectly silent, he always attracted attention.

As has been said,, he was austere and severe, but

his austerity and severity were reserved for the bar,

for legislative haUs—for the public. In Ms family,

with Ms particular friends, where it was Ms delight,

and one of the great rewards of Ms unremitting labor,

to unbend, he was amiable, simple, natural, cheerful,

kind and affectionate.

"Mr. Spencer was in every sense a lawyer. The
important trusts wMch he discharged at different pe-

riods never permanently interfered with his profes-

sional pursmts. To these he always returned with

fresh zeal and a vigor, renewed by efforts wMch would
have exhausted others. Indeed, the impress of Ms
professional character was left upon every office he
filled. He made them all subservient to that profes-

sion, gathering knowledge from sources wMch many
men would have neglected or despised. The pains of

a disease wMch fastened upon him many years before

Ms death did not cause him to suspend Ms labors.

After retiring from Ms profession he worked on,

cMefly in the peaceful retreat of his study, without

complaining, seeming to think it was his duty as it

was Ms pleasure, never to cease Ms labors wMle he
had the strength to continue them.

" N^o person who knew Mr. Spencer well could fail

to be impressed with his personal character and bear-

ing. He despised everything small and mean, and
admired, even in an adversary, whatever was noble
and generous."

To Ms efforts the Albany Hospital owes its exist-

ence, and, as has been said by another, "its interests

and welfare never ceased to occupy his mind ; and I

have no doubt that Ms agency in its foundation was
one of the richest consolations on Ms bed of death."
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The State Asylum for Idiots is another institution

•which, owes much to his influence and generosity. He
was one of the earliest and most eflfective members of

its board of trustees ; and from the day of its founda-

tion to the close of his life he took a deep interest in

all that concerned it.

He was proud of his native State—of its history

—

of the great events of which it has been the theater
;

and his career forms an important and deeply inter-

esting part of its history.

Mr. Spencer died in the city of New York on the

20th day of May, 1854, in the sixty-eighth year of

his age.

23



JOHN BALDWIN.

Distinguisaed for his Wit, Humor, and Sarcasm,—Born at Lebauon, Connecticut.—
Settled at Geneseo, New York.— Studied Law with Samuel Miles Hopkins.

—

Character of Hopkins.—Baldwin Admitted to the Bar.—His Marriage.—Com-
mences Practice.— Loses his Property.- His Love of Anecdote.— Popularity

with the Profession.—Remark of Vincent Matthews.—Removes to Hornellsville.

—A Partner of Judge Hawley.—Hornellsville.—Baldwin's views of its Improve-

ment.—Singular Contrast.—The Allegany Justice,—^The Trial.—The Court against

Baldwin,—Amusing Scene.—^The Contempt of Court.—Is Sentenced to Jail,—^The

Friendly Inkstand.—The Escape.—The Pursuit.—The Defense.—A Formidable

Weapon.—The Second Escape.—Baldwin Indicted for a Libel.—The Arraignment.

—Amusing Scene in the Court Room.—Singular manner of his Discharge.—Witty
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Pleas.—Judge Griffin.-His Sharp Remark to Baldwin.—The Bitter Reply,

—

Baldwin again in Contempt,—Proposes to Test the Question of Contempt by an

Amusing Comparison.—^The Sentence.—General Characteristics.

The name of this eccentric and able lawyer will not

soon be forgotten ia tlie counties of liviagston, Alle-

gany, and Stenben. His, wit, Ms humor, his wither-

ing sarcasm, have created a fund of anecdotes almost
inexhaustible. If sometimes his wit descended to vul-

garity—^if occasionally he wielded a tarnished weapon,
we can excuse him when we remember that the native

mold of his miad was above such perverted use of his

intellectual powers. His vulgarisms were like the rub-
bish and offal which sometimes surround the polished
and classic column, showing still the glory and the
grandeur of a cultivated architecture.

He was bom in Lebanon, in the State of Connecti-

cut. While yet very young, Mr. Baldwin settled in
Geneseo, intending to make that place his permanent
residence. He had, on attaining his majority, received
a competency from his father's estate, and possessed
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tlie advantage of a good education. Soon after settling
at Geneseo, he determined to enter tlie legal profes-
sion. At tMs time, the late Samnel Miles HopMas, a
distinguished lawyer residing at Moscow, Livingston
county, invited Mr. Baldwin to enter his office as a
student at law, an invitation which he readily ac-
cepted.

Mr. Hopkins was not only distinguished at the bar,
but he ranked among the eminent orators of western
New York. He was a gifted politician, and under-
stood how to handle and manipulate those wires which
are touched behind the scenes, and which demand the
hand of a master to adjust them. Keen and subtle in
his appreciation of the popular sentiment, he under-
stood when and how to move in the political field-
when to make a feint, and when to attack, the vulner-
able points of the enemy being always known to him.

In the year 1813, he was a resident of Le Roy, New
York, and represented the twenty-first Congressional

district in the thirteenth Congress with marked abil-

ity. He was at this time, and through hfe, a warm
and confidential Mend of the late Thomas J. Oakley.

In the year 1821, he represented Genesee county in

the Assembly, one of his colleagues being the late

Jesse Hawley. He was elected to the State Senate in

the year 1822, as one of the representatives from the

then western Senatorial district.

Mr. Hopkins subsequently removed to Albany,

where, as a lawyer, he took a very high position, dis-

tinguished for the force and weight of his arguments

at the General Term and in the Court for the Correc-

tion of Errors.

Mr. Baldwin continued with Mr. Hopkins until

called to the bar, then commenced practice at Moscow.

If he did not meet with flattering success there, still

his professional career was encouraging, and bid fair to

be prosperous and pleasant. Soon after he was admit-

ted to the bar, he married a Miss Sage, the daughter

of a respectable citizen of Geneseo. In the midst of his



356 THE BENCH AND BAE.

prosperity, through, the failure of a brother, whose
paper he had indorsed to a large amount, aU the prop-

erty which he possessed was suddenly swept away,

and he was reduced to penury. He never again re-

covered his pecuniary standing.

His profession being now his only means of sup-

port, he entered more ardently and laboriously into

the details of its practice, and soon rose to considera-

ble eminence as a lawyer. He remained at Moscow
but a year or two after his misfortune, having deter-

mined to make Dansville his fnture home. Here his

professional labor was rewarded by a feir, if not lucra-

tive practice. As his business-at the bar increased, he
became distinguished for his witty sayings, his sharp
repartee, and his humorous speeches. At length such
was Ms notoriety, that whenever it was known that

Baldwin was to advocate a cause, the court room was
crowded with persons drawn together by his fame, and
it often occurred that the judge, jury, and audience
were convulsed with laughter at some palpable hit

which his unlucky antagonist received from him.
While at Dansville, his practice gradually extended

into the counties of Allegany, Livingston, and Steuben.
His good humor, his never failing fand of anecdotes,
joined to his acknowledged professional ability, made
him a favorite with his professional brethren and with
the people. At this time the income from his pro-
fession rendered him independent. But Mr. Baldwin
did not possess the faculty of accumulating. At that
period the desire for making money had not become
quite the aU absorbing passion or mania that it now
is. Like many of the most distinguished members of
his profession, he possessed the ability to make money,
but not of turning it to thrifty purposes. Yincent
Matthews once said, "An impudent empty headed
pettifogger wiU gain riches, while I grow poor, upon
the same principle that a buzzard will fatten, where
an ^le wiU starve. The one wiU waUow in, and eat
carrion, oflfal, and all manner of unclean things ; the
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other will turn away ia disgust, and seek an atmo-
sphere where such filth never comes."

He remained at Dansville until some time during
the year 1835, when he formed a copartnership ' with
the late Honorable WUliam M. Hawley, of HomeUs-
viUe, and removed to that village. This connection

in business was attended by flattering circumstances,

and gave Mr. Baldwin a gratifying assurance of the

confidence he had inspired. The firm soon became
distinguished for its ability, its fidelity to its clients,

and for its success. As I have spoken of one of its

members in another part of these sketches, suffice it

to say here, that while it continued it had the entire

confidence of the public. After his business relations

with Judge Hawley were dissolved he continued to

practice at Homellsville, until some time in the year

1843, when he removed to Almond, at which place he

resided until his decease, which took place in

1843.

While he was a resident of Homellsville, that now
thriving and beautiful village did not enjoy its

present high reputation. Like most villages in a

new country, it was infested by sharpers, tricksters,

and roughs. The condition of society producedby such
persons was not altogether agreeable to his taste, and

he conceived a disgust for the place; which he often

expressed in the most bitter language. It is related

of him, that one morning while at breakfast with a

large ntunber of gentlemen at Ehnira, where he was

attending court, a lawyer at the table said,

"Well, Mr. Baldwin, how are matters at Hom-

eUsviUenow?"
"Oh, about so so," he replied.

" I learn," continued the gentieman, "that matters

are improving there very much indeed."

"Oh yes, they are improving ; very rapidly, very,

very. Why it has got to be almost as good as HeU,

now," said Baldwin, with a gravity which exhibited

the entire seriousness of the remark. It is needless
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to add that all present were convulsed with laughter

at the turn which he gave the conversation.

During his practice in Homellsville, he was called

upon to try an important case before a magistrate in

the town of Birdsell, Allegany county. The plaintiff in

the suit was the great man of that vicinity, and the

justice was one of those trimming, slimy creatures who
know how to creep into office by becoming the tool of

men whom they regard as their superiors, and of

course the influence of the pla,intiff over the court was

unbounded. And although the right of the case was
entirely with Baldwin's client, yet there was but little

hope for him in the suit. But, as he was not the man
to submit without an effort, he used every means in

his power, to convince the justice that he was right

—

but aU to no purpose. He was deaf to everything but

the interest of the plaintiff. At length, seeing that the

game was up, Baldwin lost his patience, and poured
upon the court the bitterest anathemas

;
perhaps

never before or since, has a magistrate been subjected

to such a complete excoriation. When he had fin-

ished, the lawyer on the other side arose, and in-

formed the court that it was its duty to immediately

commit Mr. Baldwin for contempt of court, for said

he, "xmless you do this, all respect for you as a
ma^trate will be at an end."

" Talk about respect for that thing," thundered
Baldwin, pointing to the magistrate, "why, he acts

more like a magpie peeping into a marrow bone, than
a magistrate trying a law suit ; the deeper he can get

his head into a hole the better he feels."

This sealed the doom of the irate lawyer, and the

magistrate informed him that he should commit him
to the jaU at Angelica, for twenty days, for a con-

tempt.
" For a contempt upon whom ?" asked the lawyer.

"Why, upon me," said the justice.

"A contempt upon you ? the thing is impossible
;

the most contemptible thing in the universe would be
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respectable compared with yon. You are the dirty
catspaw of the plaintiff here,

—

a burlesque upon
justice. There is nothing^^-but a skunk that could
insult you, and even he would vomit when he got
through with you," said Baldwin.

The justice commenced in earnest to draw the
fearful paper, which was to incarcerate the lawyer in

a gloomy dungeon. "With the aid of the counsel

opposed, who eagerly lent his services, the court

made progress towards completing the instrument.

The offending lawyer watched them with the most in-

tense interest; as the paper gradually approached
completion, and as the justice was about to place his

name to it, Baldwin suddenly seized a large inkstand

which stood on the table, nearly fall of ink, and
turned its contents over the dreaded instrument. In

a moment, in the twinkling of an eye, it became a

sheet of inky blackness, with every letter obliterated.

Then calling for his horse, he mounted, and rode

away, while the justice and the opposing lawyer

commenced another paper. It was now nearly dark,

and his only hope of escape was to reach the county

line, between Steuben and Allegany counties. But
between him and that haven of safety, lay twelve

long, weary miles, and unfortunately for Mr. Baldwin,

his horse was not a fleet and rapid steed, but on the

contrary, was one of the slowest of his species, and

slightlylame. In spite of the stem exigency of the case,

the lawyer could make but slow progress over the de-

vious route that lay before him. A bright autumnal

moon shone down upon him, but aU else was gloom

and sadness. Visions of dreary dungeons, stem,

hard-hearted turnkeys, and prison doors creaking

harshly on rusty hinges, floated before his mind's

eye. But as it would take a long time for the justice

to make a new mittimus, he had strong hopes of

escaping.

Onward and stiU onward he rode without inter-

ruption, until he came within a mile of the hoped for
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goal, and he congratulated himself upon his escape.

Just then his ear caught the clatter of horses' feet

upon the ground, and, looking back he saw three

horsemen rapidly approaching, whom he knew to

be the constable and assistant, armed with the

power to arrest him. Yainly he urged forward his

weary and lame animal. Every moment his pursuers

gained upon him, and he knew that before he could

reach the line, he would be taken prisoner. But his

fertUe mind suggested another mode of escape.

Suddenly wheeling his horse, he faced his ap-

proaching enemies. As they rode up, he sternly de-

manded what they wanted.

"You are my prisoner," replied the constable,

"and must go to Angelica with me;" and he at-

tempted to make the arrest.

"Stand off," said Baldwin, "or I'll blow you
through."

At the same time he drew from his pocket one of

those old-fashioned, large brass inkstand cases used
in those days, and presented it to the breast of the

officer. The polished surface of the inkstand flashed

in the moonbeams like the bright barrel of a pistol,

and had a most mxirderous look. The constable and
his assistants started back appalled at tlie hostile

attitude assumed by the lawyer, the former cry-

ing out

:

"Oh! don't point that this way; it may go off;

take care !"

"Leave me, you villains, or by the heavens above
us, I'll send a bullet through the very heart of some
of you ! Leave, I say ;" and he gave the inkstand a
shake, which caused it to click like the cocking of a
pistol.

This was enough. The next moment his pursuers
were galloping homeward as fast as their horses could
carry them ; and Baldwin went quietly home, think-
ing, as he afterwards said, that his protecting genius
bad assumed the shape of an inkstand.
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Mr. Baldwin -was^nce indicted in the connty of
Allegany for a very bitter, and, as was cliarged, libel-

ous letter concerning this same magistrate. The letter

was very lengthy, and written in snch a manner that
portions of it only conld be read by any person except
the writer of it. In drawing the indictaient, the dis-

trict-attorney attached the letter itself as a part of the
instrument. When the offender was brought before

the court, he was required to plead to the charges.

"Before entering my plea, I ask for the reading of

the indictment," said he.

In those days a prisoner could demand the reading

of the whole indictment found against him, and in

this case the court directed it to be read. The dis-

trict-attorney commenced. While reading the usual

or formal part of it he did very well, but when he at-

tempted to read the letter itself he soon came to a full

stop—studied a while upon it, and commenced again.

After stumbling through a few sentences he was
obliged to stop again. Taming to Baldwin, he asked

if he would not have the politeness to waive the read-

ing of the letter ? but the latter declined, and the at-

torney made one more attempt to read, but soon came

to another full stop.

" WiU you not read that horrid, ill-spelt, illiterate

and abuave letter, Mr. Baldwin ?" asked the attorney

for the people.

"No, sir ; the letter is very le^ble—very indeed.

If the good people of Allegany county have seen fit

to elect a district-attorney that don't know enough to

read writing, why, I shall not help him along," said

the prisoner.

The oflBcial then losing aU patience, began, in a

strain of denunciatory eloquence, to abuse Baldwin,

and concluded by saying, "that the annals of crime

did not present such an awful, willfnl and terrible de-

famer of human character as is John Baldwin, the

prisoner at the bar."

As he closed this speech he took a drink of water
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from a tumbler that was standi^ on the table before

him. Baldwin, with great gravity, addressed the

court as follows

:

"May it please the couii—in all the records of the

past which I have been able to consult, I have never,

until this moment, seen or heard of a wind-mill going

hy water. ''^

Peals and roars of laughter, even cheers, went

up from all parts of the court room, and for once

the vulnerable and brazen-faced district-attorney was

silent—stricken through by the prisoner's reply to his

speech.
'

After silence was restored Baldwin again demanded
the reading of the indictment. His opponent declared

that it could not be read.

"Then, if the court please, I ask that it may be
quashed," said the prisoner.

After a few moments' consultation the court

directed that it should be quashed ; and Baldwin
walked from the prisoner's box into the bar, amid the

congratulations of his friends.

Mr. Baldwin was, in every sense of the word, an
honest man. He never would consent that a case in

his hands should be carried by dishonesty or perjury

;

and he once turned a profitable client out of his office

for saying that he could prove anything that Baldwin
wished to establish on the trial of a certain cause

which the latter was conducting for him.

He was prompt to resent an insult, and was not

particularly cautious in the manner of his resent-

ment. He usually corrected all personal wrongs when
they were inflicted, regardless of time or place or

consequences.

He was once engaged in the trial of a cause in the

Allegany Common Pleas, before Judge Griffin, then
first judge of that county. The judge, though a man
of excellent impulses, and a respectable judicial offi-

cer, was occasionally very violent and unreasonable
towards counsel.
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In the coTiTse of tMs trial, a qnestion arose as to
the admissibility of certain evidence offered by Bald-
win. The trial had consumed mnch time, the counsel
were tedious and technical—the judge was weary and
his patience exhausted. In this state of things, the
evidence was offered, and it was peremptorily rejected.

Baldwin insisted that the judge had erred in his
ruling, and proposed to produce authority on the
point, to convince him of his error.

" Mr. Baldwin," said the judge, " I have not suffi-

cient confidence in your legal knowledge, to change
my ruling for what you have to say."

" I do not ask your honor to change your ruling
on what I have to say ; I simply ask your honor to

be guided by the law, which is higher authority than
either your honor or myself," said Baldwin, "and I

now propose to read from Starkie's Evi

—

"

"Sit down, sir," roared the judge, "you have
trifled long enough with me

;
you hav'n't sense

enough to understand the law when you read it."

All in the court house prepared for a scene, and it

came.

"I shall obey your honor," said Baldwin, with a

look of half smothered anger lowering over his fea-

tures; "and as to the compliment which your honor

has paid me, I do not regard it as worth a straw, for,

really, your honor is no more to be compared to a

respectable judge, than a bullfrog is to an arch-

angel."

The scene that followed this retort can never be

described, nor properly imagined. The face of the

judge was pale with anger ; for a few moments he sat

without making any reply. At length he said

:

" Mr. Baldwin, before the court proceeds to punish

you for this infamous contempt, I will hear what you

have to say."

"Well, sir," said Mr. Baldwin, not in the least

intimidated, " I do not know but my remark may

possibly be construed into a contempt ; but, as I have
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some doubts upon tlie subject, I propose to make it

an issue of fact, and submit the matter to a triaL I

propose that a constable be sent out with orders to

capture a bullfrog and produce Mm here in court.

Your honor shall produce the archangel; and if,

upon a fail comparison, I am not folly sustained, I

will submit, without a murmur, to any punishment
this court may think proper to inflict upon me."
A roar of half suppressed laughter from the audi-

ence followed these remarks, which was quickly si-

lenced by the officers.

As the judge was not inclined ^o accept Mr. Bald-

win's proposition, he proceeded to pronounce his sen-

tence upon the offending lawyer, which was ten days'

imprisonment in the county jaU, and a fine of twenty-

five dollars.

The sentence, however, was modified, so fer as the

impiisomnent was concerned, but the fine was paid.

Mr. Baldwin possessed a remarkable memory ; and
with those whom he considered his friends, he was a
pleasing and an interesting companion. His taste for

literature was improved by reading the most eminent
among the ancient and modem authors. His large

and varied experience at the bar, gave him a general

acquaintance with the profession throughout western

New York, with whom he was a fe,vorite.

He was one of those persons whose feults lay on
the exterior of his character, who never attempted to

pass for anything better than he really was.

In the society in which he moved, he was an unas-
suming, but valuable member ; and he was once the
people's favorite lawyer—^in times when men were less

polished, less pretentious, but more sincere and di-

rect than now.
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The Duke of Wellington, prompted by blunt

honesty, and clear knowledge of character, once said

in the House of Lords, that in every action of his life,

Sir Robert Peel, above every man he ever knew, was

guided by a love of truth and justice. Without any
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exaggeration, that remark may. well be applied to the

late Chief Justice Beardsley.

Superior to the fascinations of power, or the charms

of wealth, he never employed his talents in self ag-

grandisement. It is remarkable, that the many dis-

tinguished positions of honor and trust occupied by
him were spontaneously conferred, as the weU earned

reward of industry, ability, and undeviating honor.

Anxious to discharge with fidelity, the great and
responsible duties which Providence assigned to him,

he sought the right, regardless of expediency and her

temporiziag train ; he cared little for the deiail of po-

litical machinery, though a conspicuous and powerfal

supporter of the political pilnciples which he adopted.

At once the profound jurist, the acute, ingenious,

dexterous advocate, the eloquent parliamentarian, the

dignified, learned, and impartial judge, he occupied a
position in the State which few have attained. In-

deed, the history of our State, without the character

of Samuel Beardsley, would be wanting in one of its

chief ornaments. In the language of an eminent
judge, "His parents, though respectable, were poor,

hence the son's capacity was not obscured, nor his

mental growth retarded by pampered indulgence, nor
by the want of strong incentive to action. He enjoyed
what most parents through Mfe strive to shield their

sons from, the benefits of early poverty.'''' Accus-
tomed to ovAcome the difficulties that surrounded his

youth, in his manhood he entered the battle of life to

become a conqueror.

Samuel Beardsley was bom at Hoosic, in the
county of Eensselaer, February 6th, 1790. His father

was a farmer, who at an early period removed to the
county of Otsego. Here Samuel attended the com-
mon schools in the neighborhood, and in the summer
worked with his father on the farm. His mind was
deeply imbued with the love of knowledge, and he
sought every opportunity of acquiring it. His amuse-
ment and recreation were in his books. History he
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studied as the great mirror that revealed human
nature—its passions, its prejudices, its ambition, its
virtues, its vices. It was to young Beardsley what
Dionysius, of Halicamassus, defined it, "philosophy
teaching by example;" and by its examples and
teachings it prepared him to enter the theater of life

deeply read in the actions and career of mankind.
In general terms it may be said that the great cham

of universal history is formed of three links
; of which

the first is Greece, the second, Rome, and the third,
England, with her colonies ; and in some respects it

is difficult to assign a preference ; but Mr. Beardsley
regarded the history of our mother country as second
to no other in importance. An intimate knowledge
of it often enriched his efforts in legislative halls, at
the bar, and on the bench. In a class of cases it ex-
hibited itself with peculiar force in those admirable
legal opinions which attest the wisdom of the old Su-
preme Court, and render its history imperishable.

For a while he was engaged in the occupation of a
teacher—^that occupation through which so many hare
advanced to £ame and honor. At length he decided
to enter the medical profession ; and accordingly he
commenced his studies with Dr. White, an eminent
physician of Cherry VaUey. While thus engaged it

was his fortune to be present at several important

trials which took place at Cooperstown. He watched
•with the deepest interest the contests of the fonun.

He kindled at the eloquence of the advocates, lost

himself in their discussions of legal questions, and was
enlivened by the keen wit, the terse sarcasm, the sharp

retort of the legal gladiators before him : and thus the

science of medicine and aU. the beautiful developments

of anatomy lost their charms for him. His hopes and

ambition were directed to the legal profession.

While attending one of these trials he made the

acquaintance of Judge Hathaway, of Rome, Ifew

York, to whom he signified his desire to study law.

Pleased with the intelligence and apparent ability of
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the yonng man, tlie judge encouraged him in the un-

dertaking, and invited him to commence his studies

in his office. The invitation was accepted. He was
then eighteen years of age. Fortunate in the choice of

a preceptor eminent for his learning and skill, and one

who became deeply interested in him, young Beards-

ley made rapid proficiency in his studies. He pur-

sued them with great industry until the year 1813,

when the war with England turned his attention to

the life of a soldier. Enlisting into the army of his

country, he was soon advanced to the rank of lieu-

tenant ; and on the northern frontier he was subjected

to many of the privations and sufferings of war, with-

out participating much in its pomp and circumstance.

His term of service expired at the end of twelve months
after his enlistment, and he returned, with renewed
energy, to the study of his chosen profession, having
won the reputation of a brave, competent and well-

disciplined officer.

In October, 1815, he was admitted to the bar at Al-

bany and commenced practice as the law partner of

Judge Hathaway. The industry and energy of the

student continued in the lawyer. In every matter
of business, every question of law, finally, in all the

details of practice, he was scrupulously correct.

WhUe at the bar, every case he conducted was
thoroughly sifted, and aU the doctrines of the common
law and our own statutes, bearing a remote or close

analogy to the point in controversy, were made tribu-

tary to the talents of the young advocate.

It was the happy and pecxiliar quality of young
Beardsley, to excite the esteem and command the
confidence of both court and jury.

"Method and order marked the preparation of
his causes ; hence his labor was effective. He never
wandered on in confused uncertainty deceived by
false analogy, but each step was the firm foundation
for another. like the approach of the scientific

engineer towards a fortress, each day told the
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progress of his work. Though no man whom nature
has not wen endowed, can, by any amount of exer-
tion, ever become an eminent lawyer, so none, how-
ever gifted, can attain high distinction i^ that
profession without great labor. He never addressed
the fancy of his audience. Clear argumentation, and
a bold indignant denunciation of wrong, were his
chief weapons, and in Ms hands they were almost
universally fatal to an undeserving adversary."

With such fortunate gifts, with such unwearied
industry, it is not strange that his professional ad-
vancement should be rapid and brilliant.

In the month of February, 1821, the official term
of Nathan Williams, then district-attorney of Oneida
county, expired, and Mr. Beardsley was appointed
in his place.

Mr. Williams was a learned and able lawyer, a
strong and effective public prosecutor. The selection of
young Beardsley as the successor of so distinguisheci
a lawyer, was the surest evidence of the confidence of
the public in his ability and talents.

In April, 1823, Mr. Williams was appointed by
Governor Yates, a circuit judge of the State. His
learning, ability, candor, and courteous demeanor,
rendered him a favorite with the profession.

Since its organization, the Oneida bar has been

second to no other in the State ; upon its roll appear

the names of every variety of intellectual talent

—

many of them the master spirits of their times—those

who could kindle with the enthusiasm of poetry and
eloquence, who were endowed with the faculty of com-

bining pleasing and beautiful images with the fancy

which animates them—those whose power of abstract

reasoning established the distinction between empiri-

cal and a priori deductions ; whose knowledge of the

law, and capability of methodical argument, di-

vorced from fancy, rendered them powerful where

questions of law alone were discussed,—those whose

acquaintance with precedent, whose perceptions of

24
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the cardinal points of a case, and whose reflective

powers gave them high judicial abilities ; and those

whose administrative faculties qualified them for the

career of the legislator and statesman.

The office of district-attorney at such a bar was

calculated to stimulate aU the latent powers of Mr.

Beardsley's mind, awaken aU his energies, and

arouse his genius. For, after all, genius is nothing

but the intellectual power or skill that is acquired by
the concentration of the mind on a single pursuit.

The whole system of our law was then in its

practical condition, one of technicalities ; while the

courts in the administration of criminal law, were

scrupulously strict in adhering to forms and rigorous

rules. They required of the public prosecutor the

most exact conformity to precedent ; adhering rigidly

to the principle, that it is the right, even of the guilty,

^ be tried according to known and established rules,

tha,t it is an evil of less magnitude for a criminal to

escape, then that the barriers erected for the security

of innocence be overthrown. Thus the prosecuting

officer was obliged to walk, as it were, over mines

which the touch cf some skillful antagonist might sud-

denly explode ; and he was, therefore, compelled to

examuie every point, every question which arose, with

laborious application.

This state of things produced its benefits in the

case of Mr. Beardsley. It led to that emulation, to

that struggle for success, and to that progressive im-

provement, which rendered him equal to the duties

of his office, and his patient investigation, his careful

preparation, shielded hitn from motions to quash his

indictments, motions in arrest of judgments, and
all those attacks from keen and learned lawyers,

which the public prosecutor is so often caUed upon
to resist.

On one occasion, in drawing an indictment for

arson in the iirst degree, he omitted an allegation,

which the lawyer defending believed to be fetal ; but
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having some doubt, he consTilted Joshua A. Spencer
on the point. That sagacious lawyer, after examining
it some time, replied

:

" "Well, I think, though Archbold and Chitty both
may sustain you, yet if Beardsley insists that he is

correct, I should prefer his opinion to theirs."

The lawyer, however, made his motion to quash
the indictment. A long and interesting argument fol-

lowed; but Beardsley' s knowledge of the criminal

law gave Mm a decided advantage. Foster, Hale,

Archbold, Chitty, and the American authorities were

as familiar to him as the school-boy's every-day lesson,

and he sustained his indictment. Exceptions were

taken to the ruling of the court, and the case was re-

moved to the General Term, by a certiorari, where

Beardsley was again sustained.

Many instances of this nature occurred during his

official term, which often brought him. before the court

in banc, giving him an acquaintance with judges and

the bar throughout the State. He' continued to dis-

charge the duties of district-attorney; until October,

1825, when Ms term of office expired, and Hiram

Denio, an eminent member of the Utica bar, suc-

ceeded, him.

In the autumn of 1832 Mr. Beardsley was elected a

senator from the then fifth Senatorial district. As the

State Sdhate was then classed by lot, Mr. Beardsley

feU into that class whose term of service was limited

to one year.

In the language of Judge Denio, "he had never

before belonged to a legislative body, and was the

youngest member of the Senate ; but, although he

was the youngest, he was by far the most efficient.

Though it was not then generally acknowledged, he

possessed inteUectual powers of the Mghest order,

wMch, as a member of Congress and at the bar of our

superior courts, he has demonstrated to the entire

satisfaction of the public. As a member of the Senate

he was perfectly honest in his political opinions, but
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he was a partizan. of the most decided stamp. At the

same time it is proper to say that he was kind, court-

eous and friendly to all with whom he associated, of

whatever sect or party."

Among the members of this Senate were Walter

Bowne, John Sudam, Heman J. Redfield, Jacob

Sutherland and Charles E. Dudley. Mr. Bowne was
a lawyer from Cooperstown, for many years eminent

at the bar and distinguished in the political history of

the State. Mr. Sudam was from Kingston, Ulster

county, and an advocate of the highest ability. It •

would not be easy to point out a legal orator whose
triumphs at the bar were more brilliant than were

those of this eminent personage. In the fluency of

Ms expression, in the pungency of Ms sarcasm, in his

vivid flashes of thought and the quickness of in-

sight with wMch he seized and developed deeper

truths, he resembled the great Irish orator, Grattan.

With little taste for politics, he was yet much in the

political field. Such were his abilities and usefulness

to Ms party, that he was often compelled by his

Mends to enter the political arena in opposition to his

own inclinations. In the Senate of 1823 he became a
friend of Mr. Beardsley, from recognizing in him.

those traits of character which he admired.

The Senate, at the period when Mr. Beardsley first

took Ms seat in it, was a body of no ordinary^tellec-

tual power.

Early in the legislative session of 1823 a singular

resolution was offered in the Assembly by Mr. Morse,

a member from New York, which was adopted, and
was as follows

:

"JResolved (if the honorable the Senate concur
herein). That the practice of addressing the governor

.

by the title of "Ms excellency," and in the Senate
and Assembly, the members and officers thereof by
the title of "honorable," be discontinued and abol-

ished, as incompatible with the republican form and
principles of the Constitution."
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The discussion of this resolution was deeply inter-

esting, and elicited many witty and sarcastic speeches.
" Why, sir," said a member from one of the west-

em counties, "the prefix of Hon. to a man's name has
become so common, that it is infinitely worse than the

gregarious peerage which Lord Bacon complaiaed of.

The flock of honorables in this country, is fearfolly

on the increase. If the title continues to be thus lib-

erally used, it wiU bring with it dim recollections of

the whipping-post—^legendary ideas of those brands

and distinctive marks, which of old, were sometimes

affixed in the hollow of the hand, or on the side of the

face, as index of the singular ability which the indi-

vidual thus distinguished had for appropriating other

people's property to his own use.

" Sir, this prefix has become the distinctive feature

of contemptibility struggling for consideration—^the

inflating principle of nothingness—^the intensified idea

of merited contempt. Why, sir, to look over the news-

papers of the day, one might be led to the belie:^ that

every four comers, every little village, was inhabited

solely by great men, who, like Charles V., had re-

signed power and place from deliberate choice, to en-

joy the trancLuiUity of retirement, were it not for their

croakings in conventions, public assemblies, and here

in the Legislature of our great State. We shall soon

hear of the Hon. John Straight Jacket, just from Au-

burn Prison ; the Hon. Abner Sinbad, from Botany

Bay, and the Hon. Peter Funk, from anywhere and

everywhere."

The next day, however, the resolution was recon-

sidered and expunged. So jealous were the legisla-

tors of that day of their tities and distinction.

While yet a member of the State Senate, Mr.

Beardsley was appointed by President John Quincy

Adams, United States distirict-attorney for the north-

ern distaict of New York. This appointinent gave

great satisfaction to the bar, as weU as to the judiciary

of the State. His experience as the prosecuting officer
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of Oneida county, had prepared Mm to discliarge the

duties now assigned to him with distinguished abUity,

He continued to hold the office until November, 1830,

when he was elected a representative in Congress from

the fourteenth Congressional district, by the Demo-
crats. He entered Congress on the fifth day of De-

cember, 1833.

General Jackson was then president, and Andrew
Stevenson, of Virginia, was speaker of the House, but

after the expiration of a few months he resigned, and

John BeU, of Tennessee, was chosen in his place. Mr.

Beardsley was honored by the second position on the

Judiciary Committee, an evidence of his high standing

with his party. In all the exciting questions of that

Congress, he was the uncompromising friend of Presi-

dent Jackson, and was regarded by him, as one of his

ablest supporters in the House.

His leading principles of political policy were sim-

ple, uniform, and firm. He believed that the exist-

ence^of a moneyed institution like the United States

Hank, in a government like ours, was at war with the

principles upon which it was founded; "that the

Bank had set itself up as a great irresponsible rival

power of the government, assuming to regulate the

finances of the country, and to control the whole
policy of government, in the regulation of the financial

concerns of the nation; that it assumed in eflfect, to

dictate to the country, how its government should be
administered, and that the question was, whether we
shall have the Republic without the Bank, or the Bank
without the Republic."

The terrifying apprehensions entertained at that

time, of dangers on the one hand, from alleged as-

sumption of power, on the part of the Bank, and on
the other hand, the dangers from the encroachments
of the executive, in assuming powers and authority

which the Constitution did not warrant, afforded a
field for argument and discussion, hardly equaled in

any period of the nation. The great statesmen and
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legislators who participated in that discussion, have
had no equal in any age of the world, Neither the

Phillipic orations of Demosthenes, nor the consular

ones of Cicero, nor in whatever class the speeches of

the elder and the younger Pitt may be placed, contaui

higher exertions of great and original genius, than

did the speeches made in Cori^ress during the ad-

ministration of Andrew Jackson.

And now there are fewer sources of profitable in-

tellectual gratification and instruction, than is afibrded

by the study of the legislative speeches and documents

of that period ; they enable us to bring the past under

our immediate inspection, and to look calmly back

upon the plans, the deliberations, the contests of

short-sighted and arrogant mortals, beholding them

gravely speculating upon probabilities never to be re-

alized, elated with hopes, or depressed with fears, in

most cases groundless and empty ; agitated by pas-

sions so soon to pass away forever. But as eternal

vigilance is the price of liberty, these things are aU

rightly adjusted by TTim who holds the nation as in a

balance.

Mr. Beardsley was elected to Congress for three

successive terms, thus occupying a seat in the coun-

cils of the nation six successive years ; during which

time he adhered to the administration and supported

with great ability the public measures of Andrew

Jackson.

The following circumstance illustrates the esteem

in which he was held by the president. In January,

1834, wMle Mr. Beardsley was in Congress, Nathan

Williams, a judge of the fifth circuit, became disqual-

ified by reason of his age, and he therefore resigned.

Governor Marcy immediately nominated Mr. Beards-

ley as his successor, and the Senate promptiy con-

finned the nomination. As soon as this intelligence

reached Washington, Mr. Beardsley signified his inten-

tion to resign his seat in Congress. General Jackson,

who was soon apprized of this, sent for him. On his



376 THE BEIfCH AND BAE.

arrival at the White House lie found several members

of the Cabinet and some of the most eminent gentle-

men from both branches of Congress in attendance.

Supposing that it was a meetiug called for some party

consultation, Mr. Beardsley took his seat.

"Mr. Beardsley," said the president, "we have

understood that you are intending to resign your seat

in the House ; is this so ?"

" It is ; I have received an appointment under the

government of my State, which, under all the circum-

stances, I do not feel at liberty to disregard," said

Mr. Beardsley.

"Well, Mr. Beardsley, we have requested your

presence here for the purpose of urging you to do that

very thing. To be frank with you, such a step at

this period would be a serious injury to the admin-

istration."

"I am not aware in what particular," was the

reply.

"Ton occupy a place in the House, Mr. Beards-

ley, which no other man can fill, and I am confident

that your devotion to the interests of the nation will,

in view of this, prompt you to remain at your post in

Congress," said Mr. Barry, then postmaster-general.

Other gentlemen present urged him to remain, and
he at length consented. That very day the northern

maU which left Washington carried a letter to Mr.
Marcy from Beardsley, in which he gave his reasons

for declining the high position to which he had been
appointed.

No circumstance in the Congressional Hfe of Mr.
Beardsley more strongly illustrates his high character

and his eminent abilities than this. It will, therefore,

not be invidious to remark, that amid the gifted and
the great by whom he was surrounded, he was distin-

guished for the depth of his knowledge and the solid-

ity of his reasoning, but more than aU by the inflex-

ibility of his principles.

Although, as has been stated, he was firm and in-
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flexible in his political opinions, in maintaining tliem
lie dealt little in those caustic attacks which ranMe in
the breast of opponents.

Once or twice in his Congressional career he in-

dulged in language that bordered on extravagance.
In April, 1834, his first year ra Congress, he delivered
a speech of remarkable power on the currency ques-
tion, in the course of which he said: " Sooner than
extend the existence of the Bank of the United States,

let it perish, and ia its fall carry down every bank in

the Union. I say, for one, perish credit, perish com-
merce, perish the State institutions. Give us a broken,

decayed, worthless currency, rather than the ignoble

and corrupt tyranny of an ii-responsible corpoi-ation."

Niles' Register, a strong and powerful advocate

of the Bank, after speaking in terms of commendation
of the ability displayed in this speech, refers to the

above remark as follows: " Such sentiments, coming

from a man of Mr. Beardsley's poise, ability and mod-
eration, must have a dangerous influence."

Though not distinguished for rare conversational

powers, he could charm, with his tersely- told anec-

dotes, "with Ms cordial kindness and his genial hu-

mor." In the refined social circles of Washington he

was always a favorite ; and, as a lady .distinguished

for her brilliant assemblies, for the wit, eloquence,

learning and elegance of her guests, once remarked,

" Without Mr. Beardsley at my levees, there seems to

be something wanting."

In January, 1834, Mr. HaU, from North Carolina,

who had taken umbrage at certain statements made

by one of the reporters of the House, concerning the

proceedings in a debate in which he had taken part,

made an eflbrt to restrain the reporters in their com-

ments upon the proceedings in the House. He was

sustained by several other members, and a lively dis-

cussion took place.

Mr. HaU and his Mends insisted that " firequentiy,

the grossest injustice was done to the members of
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Congress, to cabinet ministers, and tlie administra-

tion itself, by the tmrestraiaed liberty, wMch these

representatives of the press enjoyed, in publishing

their own views, and in putting their own construc-

tions upon the proceedings in that body, and else-

where, and therefore, it is proper that certain

healthy rules be established regulating the public-

ation of our proceedings."

Mr. Beardsley opposed the adoption of any such
rules, or of placing any restraint whatever upon the

press, or its representatives in the .House. He deliv-

ered a speech on the subject which clearly evinced

his enlightened liberality, and the justness of his

views on the subject. In the course of his remarks
he said

:

"I am one of those, sir, who favor the entire and
pefect liberty of the press on all subjects connected
with the government, and in all public matters, and
in all places ; we have passed the period when that

great dispenser of intellectual light and truth shall be
circumscribed or hampered, except in its obedience
and subjection to healthy laws provided for the pro-

tection of character against its wanton and malicious

attacks.

"I am frcQ to confess, there should be some amelio-

ration of those laws, at least in some of the States.

Sir, jurors are now too frequently called upon to

pronounce whether a person innocently or ma-
liciously published that a man's father was hanged.
Can any one doubt that a person has a right to pub-
lish this fact, provided the man really was hanged ?

Can it be possible that a minister of state, a member
of this, or the upper House, a public officer of any
kind, who, in the face of day, commits the grossest

injustice, or whose incapacity has been testified by
the most notorious blunders, may unblushingly avow
his wrongs, or his incapacity, and punish whoever
Conscientiously and calmly states it to the country ?

Some persons affect to see great danger to the peace
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of commianity, in an unlimited publication of tlie dis-
cussion of public measures. 'My government and
my policy,' said Cromwell, 'are not worth pre-
serving if they cannot stand against paper shot.' That
sagacious man never objected to the liberty of the
press in any form, and yet history calls him a
usurper.

" To hamper the press may serve the purpose of
weak, vacillating, erroneous rulers, may favor weak,
timid, and time-serving politicians, but the enlight-

ened high-minded statesman will rejoice in its unlim-
ited liberty. Sir, what is there so very captivating in
error—what so fascinating in excessive violence—what
so attractive in gross and palpable injustice, as to

make those tremble who stand firm in the conscious-

ness of being right 1 Surely truth and sense have at

least an equal chance in the contest.

" Then let the press, let every one in this country
speak out,' comment upon, discuss, describe, and
explain all public measures ; let the representatives

of the press have free access to aU public assemblies,

and particularly to all parliamentary bodies ; let them
criticise, scan, condemn, or approve as they please

;

for in this way light and truth are disseminated ; in this

way, bold, bad men are rebuked, error exposed, and
virtue vindicated ; those alone have cause to tremble,

who are guilty of wrong, or who are manifestly weak
and incapacitafed for the place they occupy. In the

language of another, a people from whom public mea-

sures are concealed, are sure to be easUy disquieted
;

every breath makes them start ; aU objects appear in

false shapes ; anxiety and alarm spread rapidly with-

out a cause ; and a parliamentary body, thelaw-making

institution of the nation, weakened by delusions which

have sprung from unnecessary concealment."

Such was the language, such the fearless utter-

ances of Samuel Beardsley, thirty-six years ago, on

the restrictions of the press.

Whoever has examined the opinions delivered by
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Mm as a justice of tlie Supreme Court, in the various

cases of libel which, before the Code, came before that

tribunal for adjudication, has observed the learning,

research, and liberality with which he discussed the

intricate question of the right to give the truth in evi-

dence in cases of Ubel and slander ; especially in those

instances where he refers to the conflicting dicta in the

cases of the King v. Draper, and Finerty, which in-

volved the consideration of this question.

Early in January, 1836, a vacancy occurred on the

bench of the Supreme Court by the resignation of Mr.

Justice Sutherland. Greene C. Bronson, then attor-

ney-general, was appointed in his place, and Samuel
Beardsley was immediately appointed attorney-gen-

eral. That office was, at this time, one of great labor

and responsibility. There was an unusual amount of

criminal business, while the civil business of the State,

at this period, required the exercise of the ablest legal

talents. It was fortunate for the State that the gov-

ernor selected a man so weU qualified for the office, as

was Mr. Beardsley.

This was the third time he had occupied the posi-

tion of a prosecuting officer for the people, and the

experience he thus gained, was of great advantage to

him, rendering him capable of disposing of a large

amount of business with facility and dispatch.

A distinguished crown lawyer of England was
once asked by one of his fellow stu&ents, then just

beginning to emerge fi-om obscurity, how he managed
to dispose of such an accumulation of business ?

" Some I do, some does itself, and the rest is un-
done," was the reply.

No part of the public business intrusted to Mr.
Beardsley was left undone, or left to do itself; his

great industry and untiring adherence to aU the de-

tails of his office, once elicited from Daniel Cady, the
following compliment

:

"Beardsley," said that eminent man one day, at

the conclusion of a long and tedious suit, in which
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the attorney-general had labored with incessant en-
ergy, " your manner of conducttag the public busi-
ness, reminds me of the remark made by Peter de
Blois to Edward II. : 'Your majesty's justicia,' said
Blois, 'tries causes so that neither gifts nor partiality

are admitted ; aU things proceed sure and certain, with
great rapidity, and yet according to law.' "

"But the remark of Blois referred to the court,

and not to the crown lawyer ; and in this case it is far

more applicable to the court than to the attorney-gen-

eral," said Beardsley.

"I applied it to both, in. this instance," was the

reply.

In the discharge of his duties as a public prose-

cutor, while he was inflexible in his determination to

convict those whom he reaUy believed to be guilty, he

did not forget that the iron hand of the law was often

laid upon the really innocent—those who had no means
01 rendering their innocence apparent, being involved

in the meshes of circumstances which they could not

control or explain. When Samuel Beardsley was

once convinced that such a case as this really existed,

he believed it was as much his duty to shield the per-

son from an unjust conviction, as it was to urge the

conviction of a really guilty party.

While district-attorney of Oneida county, a cir-

cumstance of Qiis nature occurred, which exhibited

the generous impulses of his mind, and his love of the

right.

In the winter of 1824 there lived, some six miles

from BoonviHe, in the county of Oneida, a man by

the name of Tener, whose family consisted of himself,

wife and an only son, a young man about eighteen

years of age. They were respectable, though very

poor, and had once been in more fortunate circum-

stances. Therefore, the hand of poverty fell heavier

upon them.
j. ^ ji

One bitter cold and stormy day the father started

on foot for BoonviUe to procure some necessaries for
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the famUy. As the day wore away the cold and wind

increased, piling the snow into great drifts, and in

places obstructing the road. Night came on gloomy,

dark and boisterous, but stUl he did not return,

though he had long been expected by his anxious

wife and son, who listened to the howUng storm, ex-

pecting every moment to hear the footsteps of the

returning father ; but he did not come. Hour after

hour passed away, and stiU they watched in vain for

him. At length anxiety gave way to the most dread-

ful apprehensions, and in imagination they beheld

him as he wandered on
.

" From hill to dale still more and more astray.

Impatient flouncing through the drifted heaps,

Stung with the thoughts of home."

Often, as some terrible sweep of the wind went
shrieking by their humble dwelling, they fancied

cries for help. Ko pen can describe the terrible

anxiety of that hour. The son could endure it no
longer, and he was determined to rescue his father,

who he now believed was perishing in the snow.

Near his house there was a barn belonging to a
thrifty farmer—a harsh, selfish and grasping man

—

who, for some reason, was a bitter enemy of Tener.
The young man knew that in the stable to the barn
there were several horses, and that it was never
locked. Thinking of nothing but the safety- of his

father, he hastened to the stable, led out one of the
horses, and with nothing but a halter to guide him,
mounted him and took the road to BoonvUle, anx-
iously watching for his father, whom he expected to
find struggling in the snow ; but, as he did not dis-

cover him, he rode on untU he reached the village.

Here he learned that his father was at the house of an
acquaintance near. the vUlage, having started home
and been driven back by the storm.

Soon after the young man left the stable the farmer
discovered that his horse was missing ; and mounting
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another, lie followed young Tener to tlie village,

reacMng it just as lie had started to return. Taking
the animal from the young man, he immediately pro-
cured a warrant, charging him with burglary and
grand larceny.

In the morning he was conducted before a magis-
trate, examined, and held to answer for those dreadful
crimes. A kind friend consented to baU him, and the

young man, in company with his father, returned

home. In due time he was iadicted by the grand
jury, and a gloomy fate seemed to await him.

The late .Henry E. Storrs, then one of the ablest

advocates at the bar—a man of strong sympathy and
generous emotions—believing the story of the young
man, consented to undertake his defense, though he
had little hope of success. He studied the case in all

its aspects, but saw no ray of hope. The proof was
positive that he entered the barn in the night time,

took the horse, rode it away, was found with it in his

possession, six miles from home. Neither the en-

treaties of the father nor the agonized pleadings of

the mother touched the heart of the relentless farmer.

"Such crimes must be punished for the good of

the people," was all the answer he would make.

In this emergency Mr. Storrs advised his client to

put Mr. Beardsley in possession of all the circum-

stances of the case. Accordingly, Storrs himself

called on Beardsley, obtained his consent to meet the

parents and their son, and hear their story. He lis-

tened to the mother as she related the circumstances

in aU the eloquence of maternal truthfulness.
_
The

scene of the terrible night was depicted vsdth faithful

earnestness, but with no exaggeration. Her words

alone convinced him that there was no intended lar-

ceny, no design to steal the horse ; that the whole act

was the result of the poor boy's intense anxiety for

the safety of his father. This belief, joined to the

irreproachable character of the family, rendered him

conscious that duty did not require him to enforce the

law against him.
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Soon affcef tMs the Oneida Oyer and Terminer com.-

menced its session, Honorable Samuel R. Betts pre-

siding. As soon as the court was organized for busi-

ness, Mr. Beardsley arose, and in a few but well-timed

words stated to the judge the case of young Tener,

concluding by saying that he felt confident that there

was no crime intended on the part of the accused, and

asked the court for leave to enter a nolle prosequi to

the indictment. After consulting with the Honorable

Norris Miller, then first judge of Oneida county,

Judge Betts said

:

"Mr. Beardsley, the court regards this as a sin-

gular circumstance. Your own character, however,

is a sufficient guaranty for the court to grant your

request."

, Whereupon, young Tener was discharged.

Mr. Beardsley' s official term expired on the last

day of December, 1838, and he was succeeded by
WiUis Hall, Thus, after an active public career of

nearly thirty-six years, he retired to private life. But
he had so long been an ardent actor in the great drama
of politics, that he could not remain inactive. Be-

sides, he understood the "effect of inactivity upon the

physical structure and energies ; that rust is more fatal

to metal than wear.

"The temper and intellect of man, secluded

from the scenes of appropriate stimulus and ex
ercise, become relaxed and weakened. What would
have become of Achilles, if his days had all melt-

ed away in the tender, delicate, emasculating in-

activity and indulgence of the court of Lycomedes ?

The language of the ancient orator concerning his art

may be applied to Ufe, that not only its greatness but
its enjoyment consists in action, actiost. The feel-

ings, for instance, may become so morbidly sensitive

as to give an appearance of weakness to the whole
character ; and this is likely to be specially the case
of one with feeliags of superior liveliness and deli-
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cacy, if lie moves only in the haunts of silent, pro-
found abstraction and contemplation—in those refined
regions which maybe termed a sort of paradise, where
every conceivable source of enjoyment is cultivated
for the fortunate and fastidious occupants, to the very
uttermost, and all those things which fret, worry and
harass the temper, the head and the heart of the
dwellers in the rude regions of ordinary life, most
'anxiously weeded out, instead of entering into the

throng of life, and taking part in its constant cares

and conflicts—scenes which require all his energies

to be always in exercise to keep his place and escape

being trodden under foot. The man who feels a ten-

dency to shrink from collision with his fellows, to

run away, with distaste or apprehension, from the

great practical business of life, does not enjoy com-
plete moral or intellectual health—will quickly con-

tract a silly conceit and fastidiousness, or sink into

imbecility and misanthropy."

IS'othing of this kind was allowed to affect the

mind, or impair the intellect of Mr. Beardsley. As
soon as he was relieved from the cares of office, he

resumed the practice of a profession which he loved

too well to abandon ; and in a very short time he found

himself in the midst of a large and prosperous btesi-

ness. It was, however, confined to the General Term,

and to the Court for the Correction of Errors, although

he occasionally appeared at the Circuit.

In his appearance at the bar, he resembled John 0.

Spencer, though his imagination was not so entirely

cold and colorless as that of Mr. Spencer, and there-

fore he exhibited considerable enthusiasm in conduct-

ing an argument, and in trying a cause before a jury.

Early in February, 1844, the judiciary, the bar, and

the State, sustained an almost irreparable loss by the

death of the excellent and learned Esek Cowen, then

one of the justices of the Supreme Court of the State.

His vast legal knowledge, his intimate acquaintance

with precedent, his wonderfully retentive memory, his

25
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unceasing industry, his love of researcli, gave him tlie

reputation of being one of the most erudite judges in

the nation. His legal opinions are the trophies—^the

imperishable monuments of his great judicial powers ;

they have been criticised for their length, their prolix-

ity, and their discursiveness, but those faults, if indeed

they can be considered faults, are the result of his

great profundity. It caused him to trace every prin-

ciple of lavr to its fountain head—to describe every

variation and restriction in its course, modifying or

neutralizing its force and meaning. All precedent,

whether English, French or American, was as familiar

to him as the simplest elemental principles. So sys-

tematically were they arranged, in the vast storehouse

of his memory, that he could lay his hand as easily

upon the most remote or ancient adjudicated prin-

ciple, as he could upon that which had just been pro-

nounced, selecting the casual dictum which accom-

panied them from the real question decided, with the

most remarkable precision.

His application of the doctrine of recoupment to a

class of actions sounding in damages, was but one of

the many offsprings of his intuitive legal mind. In
many respects, he was to the American bar what
Mansfield was to the English. like Mansfield, in pre-

paring his legal opinions, he was accustomed to a
liberal expenditure of mental capital, an excess of in-

tellectual labor, which rendered them firm and solid

in texture—^fabrics elaborately finished, exhibiting the

triumphs of a great intellect ; while they simplified the

nice technicalities and distinctions of the ancient com-
mon law, adapting it to the necessities of an enlight-

ened age and a commercial people.

The lawyer, the student, the scholar, those who
love the learning of the bar, those who admire judi-

cious and philosophic arguments, and possess the in-

dustry to seek for them, wUl find in the opinions of

Judge Cowen, legal Groloondas glowing with richest

gems of erudition.
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On the death, of Judge Cowen, Governor Wright
appointed Mr. Beardsley in his place. Perhaps no
man in the State was better qualified for the position

than he. Independent of that ability and cast of

character which qualified him for the various high
positions which he had occupied, he was remarkably

adapted for a judicial position. His habits of patient

and impartial investigation, his accurate judgment
and quick perception, seemed to have formed him by
nature for a judge, and he rose with great rapidity in

public opinion, and in the estimation of the bar, and

his brethren of the bench. In his inquiry after truth

he was patient, diligent and laborious ; often revising

his own opinions, communicating to his brethren Ms
conclusions, and reasoning with freedom ; listening

candidly to theirs, emancipating himself from all

pride of opinion, ready to yield his own to more ap-

parent truths.

The decisions pronounced by Mm from the bench

of the Supreme Court, are the best history of his ju-

dicial life. They bear the impress of his mind, and

his positions are modestly yet firmly taken, and forti-

fied by that judicial erudition wMch raised him to the

front rank of his profession.

He occupied his seat upon the bench until the old

Supreme Court passed away before the innovations

made by the convention of 1846.

On the retirement of CMef Ju^ice Bronson from the

bench in June, 1847, Judge Beardsley succeeded him,

and as John Jay was the first chief justice of the old

Supreme Court, so Samuel Beardsley was the last.

The office existed from the 8th day of May, 1777, un-

tU January 1st, 1848, and a long line of distinguished

names embeUished its record-names which lose noth-

ing when compared with those great judges who

have appeared on the page of England's judicial Ms-

tory Had they faults? Doubtless, for they were

human. But the biographer of men, who through a

succession of years occupied a judicial position, and
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who witli eacli passing year constantly increased in

tlie esteem and confidence of the public, can find few

if any faults that are worth to be recorded. They may
have had the passions, the prejudices, the cupidity

and jealousy of others, but they must have held them

in control while in the discharge of their high func-

tions.

Judge Beardsley, after retiring from the bench as

chief justice of the Supreme Court, though not en-

gaged in as many cases as some others, was coun-

sel ia nearly all of the most important cases in the

Court of Appeals—causes involving from thousands

to millions of dollars. In speaking of his ability, the

late Nicholas HiU once said :
" I had been retained as

counsel in a very important cause, with the liberty of

choosing my colleague from the ablest la the country,

and without hesitation I selected Judge Beardsley."

In the elegant language ' of an eminent judicial

officer of the State^Judge E. W. Peekham, "Judge
Beardsley knew laen and the springs of human ac-

tion ; he was able to inspire them with a portion of the

same spirit that fired his own bosom. He had really

more of the General Jackson in him than any of the

public men that survived the old hero."

Eminent as he was in ability, he was not less dis-

tinguished for the high toned, manly integrity that

characterized every act of his life. To say that he was
honest, conveys no adequate conception. Fidelity

and truth were in every element of his nature. Many
lawyers deem it entirely admissible, in preparing
amendments to bills of exceptions, to speculate upon
the forgetfulness, the possible partiality or fear of ap-
pearing ridiculous, of the judge who tried the cause.
Judge Beardsley was not of that number. The late .

Joshua A. Spencer, who had practiced law in the
same town with him for a quarter of a century, in al-

luding to the chivalrous integrity of Judge Beardsley,
observed to me that he never felt called upon to ex-
amine with much care biUs of exceptions or amend-
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ments from him, as lie knew they were always pre-

pared with a scrupulous regard for the truth of the

case, as it occurred on the trial, Nor was he in the

habit, on the argument of cases, of expressing his

own opinion to the court as to the merits of his cause.

He chose to prove the case in the legitimate model of

authority and argument.

Though a candidate at various times for popular
favor, in fact a public man, he never sought popu-
larity by changing in the slightest degree from that

urbane dignity and manly mien, the opposite of that

of a demagogue, that always marked his carriage.

He never could sink down into the sycophant—there

was nothing of servUity, nothing of hypocrisy, noth-

ing of sham in the man. A delicate modesty always

shone with peculiar grace upon the hardier features of

his character."

Judge, Beardsley died at Utica on the 7th day of

May, 1860. He continued at the bar untU a short

time before his death. Two weeks before that event,

he appeared in the Court of Appeals, and in a case

involving many intricate cLuestions, made an argu-

ment to which the bench and the bar listened with

pleasure and profit.

In person he was tall and commanding; there

was that in his presence which evinced superiority

;

and yet there was no repelling or chilling reserve in

his manner. His features indicated thought, intellect

and firmness, while his high forehead developed high

moral and reflective faculties. On the bench, he was

dignified and courteous ; his manner of listening to

an argument eHcited the confidence of the speaker,

and drew from him all that he desired the court to

understand. .. ,1

"In private life, he was social and hospitable, in

his family kind and tender ; no man enjoyed the so-

ciety of his friends so perfectly as he did. ' Having

completed the business of the day, it was peculiarly

grateful to him to meet them in the confidence of
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private friendship, and then he was a most pleasing

companion.' But he was 'lofty and sour to those

who loved him not,' and to his enemies, those few,

who in life, crossed his path in hatred, he was im-

placable—sometimes aggressive in his resentment

—

he knew how to be a turbulent and persistent hater."

He was a firm believer in the Christian religion, un-
ostentatiously devoted to the observance of its wor-
ship. He had little respect for loud and stormy
professions of religion, believing that deep and ardent

piety, whUe it is intended to act powerfully on our
whole nature—on the heart as well as on the under-

standing and the conscience, is generally noiseless

and seeks no display.

If there is one among all the great judges who
have adorned the bench and bar of New York, to

whose memory the language of eulogy and even pan-
egyric is due, it is that of Samuel Beaedslet.
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