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Two Disclamers

1. I am NOT an expert in US Copyright Law

2. As a result of this lecture – images MAY 

be deleted from Wikipedia Commons



Agenda

• What is Wikipedia Commons and how 

does it work (legally speaking)

• What is Freedom of Panorama

• Some words about conflict of Laws in the 

US



• And what about that apple

CC Avishai Teicher via the 

PikiWiki - Israel free image 

collection project



• What can be done about it?

Sculpture by 

Robert Indiana

Photo: Yair 

Talmor

CC-BY-SA-3.0



What is Wikipedia Commons?



• “Wikimedia Commons is a media file 

repository making available public 

domain and freely-licensed educational 

media content (images, sound and video 

clips) to everyone, in their own language”





Two Misconceptions

1.Commons is an international project (=it is 

not a US project), but its servers are 

located in the U.S. (= not all of them), and 

its content should be maximally reusable. 



Two Misconceptions

2. Uploads of non-U.S. works are normally 

allowed only if the work is either in the 

public domain or covered by a valid free 

license in both the U.S. and the country of 

origin of the work. The "country of origin" 

of a work is generally the country where 

the work was first published



Really?

• Faithful reproductions of two-dimensional 

works of art, such as paintings, which are 

in the public domain are an exception to 

this rule. In July 2008, following a 

statement clarifying WMF policy, 

Commons voted to the effect that all such 

photographs are accepted as public 

domain regardless of country of origin, and 

tagged with a warning. 



So – not really.

• The US Law is very problematic and very 

restrictive compared to other countries.

• Problems may arise in:

– Copyright terms

– Freedom of panorama

– De minims

– Interpretation (threshold of originality)



What is Freedom of Panorama?



• In an nutshell - Freedom of Panoram is the 

right to take this picture even if the building 

is copyrighted

Tamar HaYardeni



The right to take picture of this statue, 

even if it is still copyrighted.

In this case: Turning the world upside 

down by Anish Kapoor in Israel Museum

Dr. Avishai Teicher

CC-By-SA-3.0



Choice of Law

• “The question of what country's law applies in a 

freedom of panorama case is an unsettled issue.

There are several potentially conflicting legal 

principles, any of which might be used to 

determine the applicable law  ... The law used is 

likely to be one of the following: the country in 

which the object depicted is situated, the country 

from which the photograph was taken, or the 

country in which the photo is used (viewed/sold).



Choice of Law

• Because of the international reach of 

Commons, ensuring compliance with the 

laws of all countries in which files are or 

might be reused is not realistic. 



Choice of Law

• Since the question of choice of law with 

regard to freedom of panorama cases is 

unsettled, current practice on Commons is 

to retain photos based on the more lenient 

of the country in which the object is 

situated and the country in which the 

photo is taken. ”



Possible problems:

• FOP – changes from one country to 

another.

• May change for the same object – if 

moved from one country to another.

• My apply differently to buildings/ statues/ 

Applied art/ 2D objects (Mosaics, Stained 

glass)



Different protection periods

Israel 

(now)

Israel 

(until 

2008)

US

70+50 yearsChanges 

– now 

110 +



There are Legal Answers

• Private International Law

• Forum non convenience



From Wikipedia:

• Forum non conveniens (Latin for "forum not agreeing") (FNC) is a 
(mostly) common law legal doctrine whereby courts may refuse to 
take jurisdiction over matters where there is a more appropriate
forum available to the parties. As a doctrine of the conflict of laws, 
forum non conveniens applies between courts in different countries 
and between courts in different jurisdictions in the same country.

• A concern often raised in applications of the doctrine is forum 
shopping, or picking a court merely to gain an advantage in the 
proceeding. This concern is balanced against the public policy of 
deferring to a plaintiff's choice of venue in claims where there may 
be more than one appropriate jurisdiction. The underlying principles, 
such as basing respect given to foreign courts on reciprocal respect 
or comity, also apply in civil law systems in the form of the legal 
doctrine of lis alibi pendens.



Creative Technology v. Aztech Sys. 

PTE ,61 F.3d 696   

• Given the existence of an adequate alternative forum, a 
district court must consider the balance of private and 
public interest factors to determine whether to dismiss on 
grounds of forum non conveniens.

• The public interest factors include: (1) administrative 
difficulties flowing from court congestion; (2) imposition 
of jury duty on the people of a community that has no 
relation to the litigation; (3) local interest in having 
localized controversies decided at home; (4) the interest 
in having a diversity case tried in a forum familiar with 
the law that governs the action: (5) the avoidance of 
unnecessary problems in conflicts of law. 



• "Federal copyright laws do not serve this 
purpose of protecting consumers. They are 
designed to protect the property rights of 
copyright owners ".Anderson v. Nidorf, 26 F.3d 
100, 102 (9th Cir. 1994  () per curiam) (citing 
Wheaton v. Peters  , 33 U.S. 591, 603, 8 L. Ed. 
1055 (1834)

As such, the key interests in this dispute lie with 
the Singapore corporations, not the American 
public.



See also: 

• Overseas Media, Inc. v. Skvortsov, 441 

F. Supp. 2d 610

• Murray v. BBC, 81 F.3d 287



Other similar cases:

• When deciding a forum non  conveniens motion, a court may properly rely 
on the difficulties attending the resolution of questions of foreign law.

Scottish Air Intern., Inc. v. British Caledonian Group, PLC  ,81 F.3d 
1224, 1234 (2d Cir. 1996)

• The public interest factors point towards dismissal where the court would be 
required to untangle problems in conflict of laws, and in law foreign to itself

Piper Aircraft  ,454 U.S. at 251

• The likelihood that Belgian law would govern in turn lends weight to the 
conclusion that the suit should be prosecuted in that jurisdiction.

Calavo Growers v. Generali Belgium  ,632 F.2d 963, 967 (2d Cir. 1980)

• In the first place, courts of one state are reluctant to impose   liability upon a 
person who acts pursuant to a privilege conferred by the law of the place 
where the acts occurred,

Vanity Fair Mills, Inc. v. T. Eaton Co . ,234 F.2d 633, 646 (2d Cir. 1956)

• Dutch courts are far better situated to apply and interpret Dutch law.

Beekmans v. J.P. Morgan & Co . ,945  F. Supp. 90, 94 (S.D.N.Y. 1996)



Online Copyright Infringement 

Liability Limitation Act

• a conditional safe harbor for online service 

providers OSP

• Applies to You Tube and to Commons



Parties to a claim

Plaintiff

WF

Uploader



Parties to a claim

Plaintiff

(US)

WF

(US)

Uploader

(Israel)



• And now lets talk about the apple

CC Avishai Teicher via the 

PikiWiki - Israel free image 

collection project



Israel Copyright Law 1911/2007

“Broadcasting, or copying by way of 

photography, drawing, sketch or similar 

visual description, of an architectural work, 

a work of sculpture or work of useful art, 

are permitted where the aforesaid work is 

permanently situated in a public place." 

(paragraph 23) 



• This is a picture of a statue permanently 

located at a museum

CC Avishai Teicher via the 

PikiWiki - Israel free image 

collection project



DMCA Notice



What should have been done?





The result

• A group of 59 photographs (see list below) have 
been removed based on the receipt of a DMCA 
takedown notice made pursuant to the Digital 
Millennium Copyright Act , 17 U.S.C. 512  ) the 
“DMCA”). The Wikimedia Foundation (“WMF”) 
takes alleged copyright infringement very 
seriously and carefully examines each takedown 
notice received and the image in question for 
compliance with U.S. copyright law. This images 
were of various publicly-installed sculptures 
around the world created by Claes 
Oldenburg and Coosje van Bruggen



The result

• Some of these sculptures are located in countries that 
recognize ” freedom of panorama “  , while others are not. 
Currently, U.S. copyright law does not recognize 
freedom of panorama for works of art, such as 
sculptures, and thus the copyright holder of a sculpture 
has the right to exclude others from publishing images of 
that sculpture, so long as it still enjoys copyright 
protection. While it is true that some of the sculptures in 
question here are located in countries whose copyright 
regime conflicts with the U.S’s regime, current U.S. 
conflict of law principles indicate that U.S. copyright law 
would apply in evaluating the scope of a copyright 
holder’s rights .



WMF strongly supports a change in U.S. 

copyright law that would extend freedom of 

panorama to artwork so that more people can 

experience beautiful and thought-provoking 

works of art that they would not otherwise be 

able to enjoy. However, WMF is a U.S.-based 

organization that must comply with U.S. laws as 

they presently exist, including U.S. copyright 

law, conflict of law principles, and the DMCA.



• What Can I Do ?

• If you want to express your support for the 

extension of freedom of panorama to 

works of art (and you are a resident of the 

United States), you can write your 

U.S . senators and/or representative.



• Not really - a person outside the US can 

not and would not contact U.S . senators

and/or representative – and will not have 

any impact on them.



What should have happened?

• WF should have filed the couter notice 

itself (or prepared it for the uploaded 

giving him financial backing)



Forum non conveniens

IsraelImage taken

USArtist domicile 

when taken

IsraelPhotographer 

domicile

IsraelPlace of artwork

USClaimant 

Domicile

IsraeliUploader

Domicile

IsraelConvenient 

forum

IsraeliApplicable law 

(in US court)



Suggestion

• Move the wikimedia commons servers 

outside the US – owned by a local chapter 

(just for freedom of panorama pics)



• Use geolocation not to display the image 

in the US.





Just in the 

US

Just in the 

US





Just in the 

US



• Who won?

Nobody – a similar picture was uploaded 

and is in commons now.



Who lost?

Everybody:

• A chilling effect on uploaders and 
volunteers

• Uncertainty in commons

• A chilling effect on Wikipedians in 
residence and cultural partners

• A negative effect on competitions such 
as Wiki Loves Art



Questions?


