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INTRODUCTION

OuE Physical Bonds of Union : the Pxjblio Domain and
Inteestate Commekce

THE problem whicli lay before the United States in

1789 was in many respects a unique one. The
federal governments of earlier times—in Grreece

and in Switzerland, for instance—had been charged with
the duty of making nations out of elements that already
existed. The statesmen of America had to create the

elements as well as to unite them.
The territory of which the United States found itself

in possession at that time was underpopulated to an
extraordinary degree. Never, perhaps, in the recent

history of the Avorld has so large and fertile an area
supported so small a population as was the case in North
America under the dominion of the Indian tribes. These
peoples were so backward in industry that they could

neither multiply their own numbers nor amalgamate
with higher races, while at the same time they were so

forward in the arts of war that they had contrived to

exterminate all the higher civilizations with which they

had come in contact until the advent of the white men
from Europe. The men who settled the United States

found much land but little labor or capital. The coun-

try presented a clean sheet on which the statesman gifted

with industrial knowledge and industrial vision might

write what he pleased.

Other nations have always been face to face with the

question how they should make their land support their

population. The United States during the first century

1
X—
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2 GREAT AMERICAN DEBATES

of its existence was dealing with the opposite question

:

how to get a population which should occupy and utilize

the land. Natural resources were abundant; labor was
scarce. How should we get this labor? We might, of

course, have trusted to the natural increase of our own
numbers. But this policy would have involved private

loss and public danger; private loss, by preventing the

development of trade and trade centers; public danger,

by leaving the Western land so long unoccupied that it

would have tempted the English to send colonies up the

St. Lawrence and the Spaniards or French to send them
up the Mississippi. Under such circumstances the

United States would have found the back country taken

out of their hands before they knew it, and the most fer-

tile parts of the continent occupied by alien, if not hos-

tile, powers. It was necessary for us to attract the labor

of Europe by the offer of free lands, abundant business

opportunities, and an early participation in the rights

of American citizenship ; it was almost equally necessary

to give the population which settled the new territory

access to markets on the seacoast and in Europe by a
proper system of internal communications.

Dominant in the financial policy of the Administration
at the beginning of the history of the United States was
Alexander Hamilton; and Hamilton, more than any of

his contemporaries, saw the possibility of using indus-

trial policy to make a nation great. He laid down the

principle, which was accepted at the time and never has
been abandoned, that the public domain should be used,

not primarily for the profit of the Government, but with
a view to the settlement and sound development of the

country as a whole.

In pursuance of this policy the United States gave
direct encouragement to the settler by a series of pre-

emption, homestead, and timber culture acts ; and it gave
indirect encouragement to the development of the coun-
try by grants of land in favor of schools and colleges on
the one hand and of canals and railroads on the other.

It was the railroad land grants which, for good and
for ill, furnished the most distinctive feature in the com-



INTRODUCTION 3

mercial policy of tlie United States. More important to

our country than its foreign trade, or indeed than any
other part of its industrial development, was the growth
of its internal commerce. Our large extent of territory

and our sparse population gave this matter of domestic
trade and exchange an importance which it probably pos-

sessed nowhere else. Without facilities for internal com-
merce the country was bound to remain a nation of clans,

very slightly advanced in economic civilization; prosper-

ous, indeed, to this extent, that the people would have
plenty of land and abundant supplies of food, but unpros-

perous when measured by the range of comforts that they

could enjoy or the opportunities for progress for them-

selves and their children. Politically, also, the develop-

ment of internal trade was as necessary as it was indus-

trially. Without it the United States would remain a

number of disconnected provinces, bound to fall apart by
their own weight as soon as occasion should arise. A
good system of internal communication would bind these

separate units together as nothing else could do.

Under these circumstances the leading American
statesmen of all parties, whatever their theories of gov-

ernment, favored practical measures for the development

of internal trade. George Washington foresaw the im-

portance of canal communication in the development of

the United States. DeWitt Clinton devoted his public

life to this development, and by so doing placed on a

secure basis his own reputation as a statesman and the

industrial prosperity of his State. Albert G-allatin and

John C. Calhoun, though differing in many of their con-

stitutional theories, were united in their wish that the

Government should establish an efficient system of post

roads, and have left their views on record in two of the

most masterly documents in the whole series of American

state papers.^

When railroads were invented the matter became

even more vital and urgent. To other countries the rail-

road was in some sense a luxury. It enabled communi-

ties which were already well developed to exchange their

1 American State Papers, XX, 724; XXI, 533.
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surplus products with other comrQunities. To the

United States the railroad was a necessity. It minis-

tered to the opening of new regions which, without rail-

road communication, could have had neither commerce
nor civilization for many years. Nor was it from the

industrial standpoint alone that railroads were of vital

importance to the United States. They were a political

necessity if we were to remain one nation instead of

several.

This necessity was sharply felt at the time of the

Civil War, when the secession of the Southern States

brought closely home to men's minds the danger of a

similar movement in the extreme West. California in-

deed held to the Union, sending men and money to the

support of the North in the contest with the South. But
California was a State apart. She had come into the

possession of the United States only a few years prior

to the war ; and, in order to cement the adhesion of Cali-

fornia more firmly to the Union, Congress was ready to

do everything to open railroad communication across the

continent, wholly apart from the industrial return prom-
ised. The Central Pacific line to San Francisco, begun
in the early part of the war and completed not long after

its end, received, in addition to its land grant, a use of

Government credit which amounted to a money subsidy
of many thousands of dollars a mile. The Northern Pa-
cific, a little later, was unsuccessful in its application for

a money subsidy, but it received a double grant of land
in lieu thereof.

The work of these Pacific railroad builders, crossing
thousands of miles of desert and mountain, did for the

United States on the industrial side what the Civil War
did for it on the political side. It made us for the first

time a single nation, whose parts were so bound together
that secession was not only indefensible in theory but
improbable in practice. It was a matter of more than
ordinary significance that Charles Carroll, last surviving
signer of the Declaration of Independence, laid the first

rail of the Baltimore and Ohio Eailroad. The Declara-
tion of Independence initiated the making of a nation;

the development of a railroad system completed it.
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In the earliest days, when we had much land and little

capital, every possible means was used to attract the
capitalist. We were concerned with getting the country
developed ; that the powers which we invoked to develop
the country might become unduly strong, or that they
might waste its resources instead of utilizing them, did
not enter our minds for many years afterward. A few
clear-sighted men saw signs of danger before the Civil
War, but it was not until the year 1870 that public at-

tention was aroused to these dangers on a large scale.

The Granger movement, in spite of all its political and
economic blunders, was significant as being the first or-

ganized protest of the legislature against the abuses of
corporate power. Since that day the country has wit-

nessed a succession of movements, both in the State
legislatures and in Congress, to restrain railroad corpo-
rations and other corporations from dangerous exten-

sions of their authority. The debates on these move-
ments possessed exceptional interest on account of the

constant necessity of appeal to fact. There is no field of

discussion in which the incautious use of rhetoric or
the attempt to analyze a situation from one side only

leads a speaker to graver practical blunders and his fol-

lowers to surer discredit than the domain of railroad

regulation.

The significance and importance of the debates on
railroads are not bounded by the limits of their inmie-

diate theme. The success or failure of our experiments

in railroad regulation will probably determine the lines

of action which the Government pursues in regidating in-

dustry of many other kinds. For the railroad is not a

thing which stands apart from other industrial agencies,

as people thought a generation ago. It is simply the

foremost example of tendencies which are making them-

selves felt in the organization of industry as a whole.

Thirty years ago we said that, while other industries

were subject to competition, railroads tended to become
a monopoly. To-day we see that the same tendency to-

ward monopoly which was felt in connection with rail-

roads is being manifested in every industry involving
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large fixed capital. Thirty years ago we said that rail-

roads differed from other industries because their

schedules of rates and wages were matters of public con-

cern. To-day we see that to a greater or less degree all

schedules of rates and wages are becoming matters of

public concern. The railroad problem of 1880 and the

trust problem of 1910 were not two diiferent questions.

They were two different phases of the same question.

All this adds enormously to the interest of a collec-

tion of debates on railroads. What was said in the dis-

cussions on the Interstate Commerce Law from 1879 to

1887 may be mere matter of past history as far as inter-

state commerce is concerned. It is a matter of present-

day politics in its relation to a dozen problems of pro-

duction and distribution, of rates and wages, which are

coming up in connection with the consolidated manufac-
turing and commercial enterprises of this generation. If

we take the lessons derived from our experience with
railroad regulation at their full value and make effective

use of them we may perhaps be spared the expense and
delay and the political tumult of learning the same les-

sons over again in other fields.

t^y^u,^ /^..^w^-'^'^'l^'^



CHAPTEE I

The Land Question

[the homestead law]

Senator Thomas H. Benton [Mo.] Advocates Donations of Public Lands to

Settlers: His Speech on "Free Land the Cure for Poverty"—Samuel

A. Foot [Conn.] Introduces Resolution in the Senate to Suspend Sales

of Public Land; Debate: In Favor of Donations to Settlers, Eobert Y.

Hayne [S. C] ; In Favor of Sales, Daniel Webster [Mass.]—Andrew
Johnson [Tenn.] Introduces in the House Bill for Free Grants of Land
to Settlers—Debate: In Favor, William C. Dawson [Ga.], Joseph Cable

[0.], Charles Skelton [N. J.], Cyrus L. Dunham [Ind.], Galusha A.

Grow [Pa.], Joseph E. Chandler [Pa.], Mr. Johnson; Opposed, Thomas
J. D. Fuller [Me.], Richard I. Bowie [Md.j—Final Passage of the Bill.

THOMAS HART BENTON was elected to the Sen-
ate from Missouri in 1820. In the earlier years

of his long service in that body he specially de-

voted himself to the policy of having the public lands

sold at fixed graduated prices with outright donations to

actual settlers instead of the system which prevailed of

selling them at auction to the highest bidders, with an
arbitrary minimum price. From 1824 almost annually

he presented bills to this effect, which, though defeated,

had an effect in modifying the public land system in re-

spect to recogTiizing preemption rights of so-called

"squatters" upon the lands.

On April 8, 1828, he spoke as follows:

Free Land the Cube of Poverty

Senator Benton

I know it to be written in that book which is the epitome

of all knowledge, "that the rich ruleth the poor, and the bor-

rower is the servant of the lender." I know, too, that it is said

7
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by my venerable and venerated friend from North Carolina

[Nathaniel Macon] that governments are not made for the poor,

but against them; that the rich get the benefits and the poor

get the burdens of government; and I know that this severe

remark has much foundation in the history of mankind, yet

it has not always been so. There have been exceptions, and
especially in that great republic, whose name, after the lapse

of two thousand years, still shines as a leading star in the

iirmament of nations. It was not so among the ancient Romans.
With that heroic people, although the government was chiefly

in the hands of the Patricians, yet the poor had an interest in

their country, and that interest was founded in their share of

the public lauds. When a conquest was made, half the lands

were immediately set aside for gratuitous distribution among
the poor ; the other half was put up to sale for the benefit of the

public treasury. Besides this fundamental law, we read in the

history of that great people of occasional donations of land to

20,000 poor families at a time. Many laws were made for the

protection of their lands—as the Licinian law, which secured

their possessions for several hundred years, and for the en-

forcement of which the Gracchi lost their lives. It was this

interest in the soil of their country which made the love of that

country so strong a passion in the breast of the Roman citizen.

It was this which made every Roman glory in the name, and
hold himself forever ready to fight and die for his country.

And cannot the same cause produce the same effect with us?
Congress is charged with providing for "the common defence"
of the nation, and she expends millions upon the fortifications

of the seacoast, and upon the equipment of ships for the sea.

And may she not give land for the defence of the Western fron-

tier? Great Britain is now filling upper Canada with free-

holders, at a great expense to the Crown. One hundred and
fifty acres of choice land to each emigrant—expenses of re-

moval—provisions for one year—seed grains for the first crop
—farming tools, and household utensils, a cow, at the cost of
£4 10s. sterling: such are the inducements which England holds
out for the settlement of upper Canada. And why? For the
obvious purpose of strengthening herself against us in that
quarter : and shall we not strengthen ourselves against her in

the opposite quarter? And by the same means? The defence
furnished by patriotism and valor has been called "the cheap
defence of nations," and so in fact it is. A brave people, de-
voted to their country, is its cheapest, as well as its surest, de-
fence. Of this defence, it is in the power of this Government
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to avail itself to any degree. It may have as many warriors
as it pleases on its frontier. It has hundreds of millions of

acres of vacant land in the frontier States and Territories, and
some hundred thousand citizens without freeholds. Let it give

them land ; let it give them an interest in their country ; a home
for their wives and their little ones; and they will never be
found without a horse and a rifle; without a willing mind, a

courageous heart, and a strong arm, when that country de-

mands their service.

Poverty is not always the effect of vice or laziness. Many
are born poor, and remain so ; many are born rich, and become
poor through misfortune; and, to all, the change of condition

from tenant to freeholder is the most difficult part of their

lives. Let the Federal Government make that change for them.

It can do it for hundreds of thousands, and be none the weaker
or poorer, but richer and stronger on account of it. Great and
meritorious are the services of the poor. They are soldiers in

the time of war, and cultivators both in war and peace. Their

daily labor is the perennial source of food to man and beast.

Daily do they moisten the earth with the sweat of their brow.

Shall that sweat continue to fall upon ground which is not their

own? Shall they remain withoiit land under a government
abounding with land ? Shall they be compelled to choose be-

tween the hard alternatives of being trespassers or tenants all

their lives? Shall they see forever this Federal Government,

after constituting itself sole purchaser of land from Indians,

resolve itself into the hard character of speculator and monopo-
lizer, and make "merchandise" out of God's first and greatest

gift to man ?

Webster-Hayne Debate

This question of the proper disposition of the wild

lands belonging to the Government was brought forward
in the Senate on January 19, 1830, by a resolution of

Samuel A. Foot [Conn.] inquiring into the expediency of

a temporary suspension of the sale of such lands. On
this subject Robert Y. Hayne [S. C] and Daniel Web-
ster [Mass.] were the chief speakers, Hayne being in

favor of a free grant of the lands to actual settlers, and
Webster advocating a continuance of the old policy of

sale to the highest bidder.

The discussion, like many side issues in this period,
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was soon drawn into the main current of political

thought: the increase of Federal powers to the weaken-

ing of those of the States, and this debate has therefore

been reported elsewhere in this work [see Volume V,

chapter ii].

During the session of 1849-50, Andrew Johnson

[Tenn.] introduced in the House of Kepresentatives a

bill to grant to every head of a family a homestead of

160 acres out of the public domain, conditioned only on

its occupancy and cultivation. It was referred to the

Committee on Agriculture, who reported it to the House,

whereupon it was referred to the Committee of the

Whole, where, said one of the speakers on the bill

—

Joseph Cable [0.]
—"it took the infidel's eternal sleep,"

Mr. Johnson brought it up again in 1850-51, when it was
again smothered. Finally, on March 3, 1852, it suc-

ceeded in getting before the House. It remained a sub-

ject of discussion throughout the session. Among those

who spoke in its favor were William C. Dawson [Ga.],

Joseph Cable [0.], Charles Skelton [N. J.], Cyrus L.

Dunham [Ind.], Galusha A. Grrow [Pa.], and Joseph E.

Chandler [Pa.]. Among those opposed were Thomas J.

D. Fuller [Me.] and Richard I. Bowie [Md.].

The Homestead Law

House op Representatives, Beginning March 3, 1852

Mr. Dawson.—This Government was founded by the peo-

ple for the good of the people. Its great basis is popular affec-

tion. It possesses an immense property which it cannot sell

but by a process equal in time to a period of centuries. Com-
pare the number of acres sold up to this date, and the length

of time (sixty-four years) that has been consumed in making
the sales, with the number of acres now undisposed of, and it

will be seen that it will require, at the same pace, nine hundred
years to dispose of the same. The progressive spirit of the age
is impatient of the delay, and demands a quickened step. Vast
forests and prairies separate our Atlantic and Pacific regions,

which every consideration of security and of intercourse require
should be settled. Its settlement would place upon a distant

frontier a force able and willing to defend us against hostile
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savages, and thus spare us much of the expense we are now
required to defray. It would be justice to the new States in

which portions of the public lands are situated, by converting

them into private property—subjecting them to taxation—and
thus requiring them to bear their legitimate proportion of the

burdens of State government.

With all of our unexampled prosperity, Mr. Chairman, in

the arts and sciences, in the progress of improvement, in the ex-

tent of our commerce, in the growth and success of our manu-
factures, in wealth and in power, it is nevertheless true that

there is great inequality in the condition of life, and that much
can be done to ameliorate that condition without doing injus-

tice or violence to the rights of any. There is no government
that has so much to spare as ours, and none where the gift

would be productive alike of mutual benefit. It would be the

exhibition of a union of philanthropy and national interest,

consummating a measure by which worthy citizens would be

made comfortable, not by wasting the property of the State,

not by exactions from the property of others, but by moderate

grants of wild land, the cultivation of which would swell the

productive property of the country, and thus contribute its

proportion to the common necessities, in peace and in war.

A large portion of our population is desirous, yet unable,

for the want of means, to push forward to the frontier, and
there form settlements. It is difficult enough for them to reach

the country and provide for their support until the land, im-

proved by their labor, becomes productive. To require them
to pay beyond that for the land amounts to prohibition against

their going there. The preemption system stimulated emigra-

tion and settlement; but experience has shown that inability

to pay the Government for the title after a period of severe

trials incident to such new settlement gave the land, in many
instances, into the clutch of the speculator, and drove the

hardy pioneer again to the forest.

Certainty and reliability are words full of import and value

in the American language. The certainty of being secure in

a small possession—a iiome—even on the extreme confines of

civilization would nerve the heart of many an honest man of

limited means to make the effort to secure it. Pass this bill,

and it will provide homes, and happy ones, for a vast number

of meritorious persons, and teach them the value of a govern-

ment which desires to fulfill the first of its duties : that of pro-

moting the happiness and prosperity of its citizens.

What a useful lesson would such a plan prove to the gov-
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ernments of Europe, and what an example would it furnish of

republican care for the good of all, thus promoted by our happy-

institutions. It would present a spectacle at which the patriot,

in the full exultation of his heart, might rejoice—at which the

honorable gentleman from Tennessee [Mr. Johnson] might re-

joice—as Lycurgus did when returning through the fields just

reaped, after the generous provision that he had made for the

citizens of Sparta and Laconia ; and, seeing the shocks standing

parallel and equal, he smiled, and said to some that were by:
'

' How like is Laconia to an estate newly divided among many
brothers.

'

'

Mr. Cable.—The history of mankind proves the fact that

the monopoly of the soil has been a more fruitful source of wars

and bloodshed—of oppression and cruelty—of poverty and mis-

ery—of debauchery and crime, than all other causes; and they

are legion. For a single instance, look now at the tears, groans

—dying groans, misery, wretchedness, famine, destitution,

squalid poverty, and prostration of brave, generous, industrious,

and faithful Ireland ? "What is the great, the leading, the only

cause of all her calamity? Why does now, seemingly, a curse

rest upon the once joyous "land of song"? Monopoly of the

soil—nothing else

!

The fee simple of the "Green Isle" is held by perhaps less

than thirty thousand persons who abstract from labor its whole

reward, except so much only as may be deemed necessary to

keep the laborer's "soul and bodj' together"; and often those

who labor are reduced to starvation, while those in whom the

fee simple is vested roll in wealth and luxury, pride and pomp,
dissipation and crime, thus pampered and luxuriating upon
the hard earnings of those in poverty and want. The identical

year in which we, as a people, were sending over our vessels

loaded with the necessaries of life to relieve the people of Ire-

land from starvation there were raised in Ireland and shipped

to the landlords in England (the seat of the worst govern-

ment, because of its power to do more evil than any other on
earth), one million's worth of good and wholesome provisions.

Thus did the monopolist of the soil in Ireland abstract from
the then eight (now six) millions of Irish people so much of

the reward of their labor as to leave, in that year, one-half

million of their number the victims of disease and awful fam-
ine—died for want of food ! What heart can contemplate such
scenes of human misery, agony, and death, even in that one
year, without realizing that the tongue can be robbed of utter-

ance other than to invoke God's mercy upon the sufferers and
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his judgments upon their oppressors? So it has ever been, and
so it ever will be, in all countries where the monopoly of the

soil is tolerated. So, too, it would have been in this country,

had not the foresight of our heroic fathers, in connection with
our immense domain, prevented it.

Had the boundaries of our own beloved country been con-

fined to the limits of the
'

' original thirteen States,
'

' this people,

too, would have been, ere this, trodden down by the iron heel

of usurpation, fraud, and tyranny. The Shylocks, bankers,

with their paper issues, stock jobbers, speculators, and their

auxiliaries, would have monopolized the entire soil of this

country long ago and put the people under contributions. But,

thanks to an allwise Providence who has guided the star of

these States to a more glorious destiny, our widely extended
domain has thrown an insurmountable barrier in the way of

usurpation and oppression based upon the monopoly of the

soil.

In reference to the fee simple of our puilic domain, it is

held by some that these wild lands belong to the Government.
Under our form, under the science of free government, this is

a gross absurdity. The title rests with the source of sover-

eignty, and not with the representative agency thereof.

The title, the proprietorship of the unsold lands (the pub-

lic domain) is in the whole people; and "the Congress" has

the disposition thereof in trust, and so delegated constitution-

ally. It then follows that the fee simple is in man, not of this

nor the other generation, but of the whole people in all time

to come.

My friend from Tennessee, on a former occasion, quoted,

as authority on this point, from Moses, Vattel, and Jackson, but

he might have gone still further, and proven the original title

in man from his creation, bestowed by God himself upon the

whole human family—not the few! After his creation man was
directed to "fill the earth and subdue it." "And the Lord God
sent him out of the Paradise of pleasure—the Garden of Eden
—to till the earth from which he was taken." The Lord said:

"In the sweat of thy face shalt thou eat bread, till thou return

unto the ground ; for out of it thou wast taken : for dust thou

art and unto dust thou shalt return."

By these quotations two things are proven.

First: that man (speaking alone of his mortality) is of the

earth, belongs to the earth—and, by God's decree, the earth be-

longs to him—while he lives, and when he dies his body returns

to the earth of which it is formed. Man cannot live in the air
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above the earth, nor under the earth ; but if he lives at all he
must live on the earth, and sustain life by feeding upon its pro-

duction.

Then withhold not from thy brother Vflnat God had bestowed

upon him before "thou wast."

Secondly. The foregoing quotations, with their contextures,

prove man's inalienable connection with the earth. Conse-

quently there is no retreating from the fact that man has an
inalienable right to so much of the earth, at least, as will yield

him and his household all the necessaries and comforts of life,

by industry and application; just as man has a right to life,

to the air, the rays of the sun, or the water from the earth. It

would be insolent mockery to say to a man live, while you deny
him the means of life ; to say to him pursue happiness, while

you bind him hand and foot, and put a gag in his mouth. And
a government, a congress, an administration that withholds this

right to the soil—a right conferred by God himself on all, "high
and low, rich and poor"—from any portion of the people, is

guilty of usurpation, tyranny, and fraud.

Moses prophetically declares that "the land shall not always
be sold

'

'
; and this prophecy will be fulfilled on this continent

sooner or later.

There was an excuse, an apology for our venerable sages and
heroes of our Eevolution in selling the lands. They had in-

volved themselves in a debt of many millions; the people were
destitute of everything except patriotism, honor, and virtue.

The general Congress could devise no means by which that pon-
derous debt could be paid. The people of the States—the pro-

prietors of the unappropriated lands, ever true to themselves,

came to the rescue, and ceded their lands to the general Gov-
ernment, ifi trust, for the purpose of paying that debt. In
other words: they gave to the creditors, through "the Con-
gress," a mortgage—a lien—upon the domain, as a guaranty
that the debt shoidd be paid—that the creditors might be easy.

The last dollar of that debt was paid off under the wise ad^
ministration of the heroic Jackson, and the mortgage lifted.

The lands being thus released from incumbrances, the whole
system should then have been changed, as the patriot Jackson
recommended. But, no!—the demon—usurpation, fraud, spec-

ulation, and ignorance—held dominion in these halls, to stifle

justice and insult humanity.

Jefferson, the immortal Jefferson, and his compatriots

—

^that

August Council of Rebels, on the 4th of July, 1776, declared
that "all just powers of government are derived from the con-
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sent of the governed." The people, from whom emanate all

just powers of this Government, ask the recognition of their

right to
'

' life, liberty, and the pursuit of happiness, " in a grant
of homes and independence iipon tlieb- own soil—soil upon
which they had given only a lien to secure a debt—no more

!

The science of free government teaches that there is no ac-

quired or incidental right of any stability or virtue that is not

based iipon or does not flow upon a natural right. Hence, if it

be claimed that the people have not a natural right to the soil,

then, indeed, they could not bestow or confer, through their

agent, the government, any title to the purchase of land. To
repeat, if you destroy man's natural, inalienable right to the

soil, you also destroy the virtue and stability of your land

titles. This is an important point that should not be over-

looked or be treated lightly ; especially by those of large estates.

For, when you strike a blow at the natural, the inalienable

right of the people to the public domain, you destroy the basis

and virtue of the tenure by which you hold title thereto ; and
strike a more deadly blow at your acquired rights to your own
possessions. The one follows or flows from the other ; and, as

the former is denied, the latter is weakened. But when you ad-

mit the plain fact of the one you make secure the other. Thus
have we quoted and referred to authority, which must be con-

clusive to many, from the Father of all to Adam, Moses, Vattel,

Jefferson, Adams, and Jackson. Who can war against all this

authority, with Blackstone and a cloud of other witnesses cor-

roborating ?

Notwithstanding the people's right to the soil is unquestion-

able—notwithstanding they have paid for these lands once, twice,

or thrice—yet sage statesmen gravely tell us the people must

pay again ; the Government must not lose the price ; as though

government was something separate and apart from the people

!

—above the people!—or that there is an ever-continuing strife

between the people and the Government! Nothing could be

more absurdly ridiculous than an attempt to separate the people

and their government. Such statesmen have only mistaken one

thing in their philosophy; and that is—like Jeshurun who

"waxed fat and kicked"—they have forgotten the God who

made them, and remind me of Milton's fallen angels, fighting

against the power that made them all they were while in a state

of innocence and virtue.

The only objection to the freedom of the public lands to

actual settlers, which has come to my ear, is, that "we have

paid for our lands, and others should be required to do the
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same." To this envious objection it is only deemed necessary

to remark that if you have oppressed our fathers to pay off a

heavy national debt, which they did pay, cease unjustly to op-

press their sons. Besides, there is a great deal too much money

annually collected and paid into the treasury. If there was no

more than half the amount of revenue collected, there would be

less corruption, less peculation and speculation, while the ad-

ministration of the Government might be reduced to one-half

of its present expenditures, and those who do the labor and

drudgery thereof could be better paid, and still have funds on

hand.

Having said thus much of the right of labor to fell the

forest and tame the wild lands, it may be proper to offer a

few thoughts upon the utility and beneficial results flowing

from the passage of this bill. How many young men and maid-

ens are there in this country, who have been raised to farming

—whose parents, with their aid, have felled your forests,

reaped your fields—who have been burdened so as to be "kept
back" by opening up the country and paying the enormous

expenses of governments, and who are unable to give each of

their children a farm at speculator 's prices
'

' to begin the world

upon"—would be benefited by the privilege of locating and cul-

tivating one hundred and sixty acres—acres, too, which are

their natural birthright, and thereby add to the general welfare.

It would relieve them from the necessity of wearing out their

best days to feed up the luxurious banquets of the wine-bibber

and the taskmaster, while their own children go barefooted,

unclad, and upon scanty food. For it is now understood that

he who rents or crops a farm only realizes twenty-five per cent.

of what he earns. One-half goes to the landlord, a moiety of

the other half in the way of taxes, tariffs, and for charitable

purposes—all this, too, while you rob him of his natural right

to the soil.

By the passage of this bill, how many would be drawn away
from your cities, towns, and villages, whose children have con-

tinually before them every allurement to vice and temptation

to folly, intemperance, and crime, and who, by a removal to a
forest life, would be "snatched as brands from eternal burn-
ings!" How many, I ask, of such would be led "to green
pastures, the quiet waters by," and become ornaments to so-

ciety, the bulwark of government, and finally take their places,

with the patriarchs of old, in a world of happified and glorified

spirits?

Pass this bill, and by the close of the present generation the
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destitution, misery, groans, and starvation of your "Bonus
Courts"—the pollution, crimes, and prostitution of your
"Dandy Halls," of your large cities, would almost entirely

disappear; for it is want, oppression, despair, and imposition
in consequence thereof that "feed up" these caldrons of hu-
man dissolution.

Pass this bill, and you bring millions of acres of land an-

nually on the tax list, and thousands of dollars to the treasuries

of the States and Territories, from that which is now aiding no
one. Would it not open up new and increasing demands for
iron, steel, and all kinds of utensils for felling the forest and
cultivating the soil? Would it not increase the demand for cot-

ton and woolen goods, with every species of merchandise? It

most certainly would ; and give encouragement to every kind
of mechanism and manufactures. While you all admit that

when the agriculture of the country flourishes all other branches

of industry prosper, yet you obstruct the agricultural pros-

perity by denying to it the fertile soil.

The fact should ever be kept in view that there are but two
sources of wealth in this country—the hand of lahoi' and the

hoiveJs of the earth. The child of toil and mother earth pro-

duce all the wealth of this vast country ; and, consequently,

they pay all the expenses of government, State and national.

From these two sources, the Shyloek, the stock jobber, the

banker, the speculator draw all their profits and dividends.

From these two sources, much as some men seem to despise

them, your army, your navy, the Congress, the Executive, the

judiciary, throughout all their various departments, are sup-

ported, and all your cities are built up. Tes, from these

sources supplies are furnished indirectly to the general, and
directly to the State treasury, whence all ofiicers are paid for

their services. How important it is, then, that j^ou withdraw

the clogs from the mechanical and agricultural interests of the

country. While other classes are asking, are invoking the

power of this Government to enable tltcni, under the plea of

protection and tariffs, to abstract still more and more from

the reward of labor, the mechanics, artisans, laborers, and

farmers only ask you to remove your clogs, which hang upon

their rights like an incubus upon the slumbers of an irregular

system. They only ask the recognition of their unquestionable

rights, that they may be the better enabled to produce the

wealth of which this Government is so lavish. To ask the pro-

ducers to raise these vast sums of money, which keep the non-

producers in pomp and luxury, to meet all the expenditures of

X—

2
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government, proper and improper, necessary and unnecessary,

while you withhold from them the very means

—

the soil—nec-

essary to enable them to produce the money, is both unjust and

tyrannical; it is gross usurpation.

We ask not the derangement of society or its organizations.

We would deprecate anything tending to disorder or anarchy.

For, in any such events, it is the producers under free govern-

ment that suffer most. We seek not to strike down the exalted,

but to exalt the lowly. We only ask the recognition of our

rights—rights with which God and nature have endowed all;

and that, too, only in the way secured by the Constitution of

our common country ; and alone in the way it prescribes. And
why shall we be denied? Again—I insist upon it—while you
demand such heavy amounts of revenue to keep the wheels of

government in motion, and support "the dignity of official sta-

tion," withhold not from us the only means by which we can

be enabled to dig it up! Turn out all your "loose floating pop-

ulation" upon the wild lauds, and soon they will become virtu-

ous, industrious, independent, and a bulwark to the country. A
forest life is free from the contaminating influences of cities;

inspires virtue ; and will restore the fallen to usefulness, if not

to innocence. And while you complain of poor taxes and alms-

houses—of jails and penitentiaries-—you contribute greatly to

the number of inmates by usurping their rights, and by denying
to them the very means of life

—'

' Thou shalt till the earth until

thou return to it."

The Eternal Fiat has gone forth that this country shall be
the redemption of labor. Here, labor must be redeemed from
that thralldom which now drags it down and robs the toiling

millions of their just reward, while they are burdened with
heavy taxes, tariffs, and denied, by their servants, the means to

produce the money they demand of them. Then, sir, let us
unite our aid, our votes, and all our energies to accomplish this

great event

—

homes and independence for all! Let us not lose

our golden hours, but aid the ushering in of that day—that
glorious dawn of an immortal day (Oh, the happifying
thought!), "when eveiy man shall sit under his own vine and
fig tree, where no one dare molest nor make afra/id."

Mr. Fuller.—I regard the bill as unconstitutional, partial,

and unjust in its provisions. I deny that this Government holds
the public domain by such a tenure as that it is susceptible of
any such severance and partition as is prayed for by the bill.

I ask by what right—by what warrant—by what title deeds

—

a certain class of persons, aliens and foreigners, or citizens of a



THE HOMESTEAD LAW 19

limited age—of a particular condition in their domestic rela-

tions—of a particular condition in their pecunary affairs—as

they chanced to be, on the 1st day of January, 1852, appear
here and claim that all, or any portion of the public lands

—

the common property of the whole people of the United States-
shall gratuitously be set off to them, by metes and bounds, and
thereafter be held and owned in severalty, to the exclusion of

a much greater portion of the people, possessing equal rights

and equal privileges.

Sir, in support of the position that our present land sys-

tem is better than any other, I wish to read an abstract from
a report made by Lord Durham, in the year 1839, to the British

Parliament. It seems a commission was sent out by the home
Government to examine into the Crown-land system, existing

in the British North American provinces. I presume it is well

known to the members of this House that Crown lands are do-

nated to actual settlers, for a mere nominal sum, barely paying
the expense of survey. These lands are as fine and productive

soil as can be found on this continent in the same latitude.

Within a year past I have had occasion to travel through such a

settlement, and observed its condition—contrasting it with other

sections in the same region. The settlement upon which the

Government bestowed its patronage appeared to be struck with

blight and mildew, compared with other settlements, whose in-

habitants relied upon their own unaided energies. The idea is

an erroneous one, and proceeds from false notions, that the

Government, by any system of bounties, can build up a sub-

stantial and independent yeomanry. Men must rely upon their

own resources, and when they do so success crowns their

efforts.

It was a matter of great surprise to the British Government

that the better portion of the emigrants^, particularly the Eng-

lish and Scotch, as they passed up the St. Lawrence to Canada

West, where fine choice settling lands can be had for the mere

expense of survey, should prefer to pass into the United States

and pay $1.25 per acre for land not in any way superior to

that upon the north side of the great lakes. Some have ascribed

the cause to be a preference for our institutions; but I think

not. The Scotch and English are very loyal in their attach-

ment to their own institutions. And nowhere do the burdens

of government rest lighter upon the shoulders of the subject

than in the colonies.

Comparing the colonial crown-land office system with ours.

Lord Durham remarks

:
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"The system of the United States appears to combine all the chief

requisites of the greatest efficiency. It is uniform throughout the vast con-

federation; it is unchangeable save by Congress, and never has been ma-

terially altered; it renders the acquisition of new land easy, and yet, by

means of a price, restricts appropriation to the actual wants of the settlers

;

it is so simple as to be easily understood ; it provides for accurate surveys,

and against needless delays; it gives an instant and secure title; and it

admits of no favoritism, but distributes the public property among all

classes and persons upon precisely equal terms. That system has promoted

an amount of immigration and settlement of which the history of the world

affords no other example, and it has produced to the United States a rev-

enue which has averaged about half a million sterling per annum, and has

amounted in one twelvemonth to about £4,000,000, or more than the whole

expenditure of the Government."

This is the opinion of one who ought not to be considered as

possessing any partiality for our system over that of his own
government.

Now, sir, I come to the main subject of my argument, and
I affirm these three positions as applicable to our public lands:

1. That the public lands shall be disposed of for the use

and common benefit of all the people of the United States, as

a whole.

2. That each State shall participate in that common bene-

fit, according to its respective and proper proportion in the

general charge and expenditure.

3. That they shall not be disposed of for any other use or

purpose whatsoever.

Now, sir, this bill proposes to divert these lands from the

general charge and expenditure, and to bestow them, not upon
all the people, but upon a select favored few. Is this honestly

executing the trust? The seven States from whom the United
States derived its title, and all its claim, are now represented

upon this floor by eighty-seven Representatives. I ask you if

you can sit quietly by and witness so gross and palpable a vio-

lation of the objects and purposes for which these grants were
made—yea, more—be instrumental in thus violating the sacred
compact? From the perusal of these deeds of cessions it will

be noticed that four of them, New York, Massachusetts, Con-
necticut, and South Carolina, contain the language that the
cessions were made.

The deeds of Virginia, North Carolina, and Georgia contain
not only the same language, but go further, and prescribe how
the common benefit is to be realized, and in what proportion
each State shall share in this common fund, viz.: according "to
the respective and usual proportion in the general charge and
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expenditure." Wliat is this general charge? Has it ceased to

exist? Your common treasury has a continual drain and charge
upon it—increasing most fearfully within the past few years.

And yet you propose to divert from it a portion of its accus-

tomed supply.

These conveyances are in terms perpetual ; no change in the

destination of the funds, arising from their disposal, is con-

templated. It is for the payment of no particular debt, to

which they stand pledged, but for the "common benefit"—
"common use" of the United States, so long as a charge re-

mains upon the treasury. These donors or grantors, for the

purpose of preventing themselves at any future day from being

deprived of their "share," or proportion, and to clinch the nail,

so far as confidence could be reposed in the integrity cl man,
added the words, "to ie faithfully and bona fide applied for

that purpose, and for no other use or purpose whatsoever."

Such, sir, is the language of the deeds under which you hold

your title in trust, which trust appears on their face ; and I

submit whether, from these deeds, I have not made good my
three propositions.

But, it may be said, the deeds from the seven old States

cover but a small portion of the territory of the United States.

Now, the fact is that a consideration in money was actually

paid by the United States in each of the three treaties made
with France, Spain, and Mexico—thirty-five millions in the

aggregate—besides the accumulating interest, and the yielding

up of Texas to Spain, and the expense of two wars, which

formed only a part of the consideration for the acquisition of

the remaining territory. Can the Government do that indi-

rectly which it cannot constitutionally do directly? This terri-

tory represents money to the extent it has been paid for it

—

the land cannot be appropriated to any other object than the

money could have been before it was turned into land. If this

reasoning be incorrect, the Government is without limitation

as to the purposes for which it may appropriate money. All

it has to do is to turn money into "stocks" or "lands," and

then it may make appropriations for any conceivable object,

and thus accomplish by indirect means what it cannot and ought

not to accomplish by direct means. If the land States, by rea-

son of the public domain being within their exterior limits,

have superior rights to, or claims over, this "common prop-

erty," so have the old States to the custom houses, forts, arse-

nals, and other public property situated witliin their limits.

Where is the distinction? In the latter case the old States
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ceded their jurisdiction—in the former case the new States, in

quite as solemn and formal a manner, pledged their faith not

to assert property or jurisdiction over the public domain.

I will not deny that, by giving away land to actual settlers,

it may serve, in some degree, to cheek the tide of emigration

from these new land States; and I really felt, upon reading

these remarks of the honorable Senator, that I could sympathize

with him at the state of things in Michigan. How is it, sir,

in my own State, in reference to emigration ? Maine is almost

reeling by the depletory effect of constant emigration. Her
stalwart sons march away by scores and hundreds to the "piny
forests" of the Northwest or to the Pacific shore; and though

we who remain regret to part with them, if they must and will

go, let prosperity attend them. And all I can say is, most

fortunate is that State or Territory which shall receive the

largest accession of them; for, like the renowned men of the

olden time, "they are famous for lifting up the axes upon the

thick trees."

Our present system is, in my opinion, just and equal to-

ward all sections and interests of the country. I seek no change

—I desire none. I ask nothing for my own section of country

that I am unwilling to extend to every other section. I dis-

claim all sectional feeling. I believe our past growth has been
greatly promoted by the existing policy. If it shall be ma-
terially changed, it cannot fail to produce gloomy apprehen-

sions for the future growth and prosperity of the people. Our
present land system operates like a great balance wheel upon
our political institutions. It regulates the value of real prop-

erty ; it controls the wages of labor ; and so long as one day 's

work will purchase an acre of productive land, and secure a

certain and sure title, directly from the Government—Eastern

manufacturers can never control the wages of labor. The value

of real property in the agricultural regions of the older States

is adjusted, in a great measure, by this system. As our popu-
lation increases and becomes more dense, they will emigrate

to this broad domain, occupy and cultivate the soil, establish

schools and churches, and form settlements, and thereby avoid

those evils incident to a more dense and thickly settled country.

But offering extraordinary and unusual inducements for set-

tlement will not increase the number of good and reliable set-

tlers. Such settlers multiply only by time and the natural
course of events. I trust, sir, that our public domain may be
long so held, and that our children, and our children's chil-

dren, may always have the privilege of resorting to it for set-
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tlement and support, and at an unvarying price, with a cer-

tainty of title, until the almost countless acres of our unoccu-
pied domain shall be covered with a virtuous, industrious, and
happy people.

Mr. Skelton.—The great difficulty under which laborers

suffer in our part of the country is that there is too much com-
petition. They enter into our market and underbid each other,

and reduce the remuneration of labor, until they are compelled
to work for a pittance which is not sufficient to sustain nature
in the condition in which it ought to be sustained. But what
will be the effect of throwing open these public lands upon this

excess of labor in the Eastern States, and upon the men there

who are bowed down in the dust, and who, by competition with

each other, have reduced the price of their labor to the lowest

possible point ? I say that, by throwing open these public lands,

you not only fertilize and improve the West, but you relieve

us of the Eastern States of an evil that is pressing us into the

earth. I ask you how a man getting fifty cents a day can sup-

port a wife and six children and pay a heavy rent? And yet

that is the pay that many of the laboring men get in my part

of the country. I appeal to any honorable gentleman here if

it is possible for such a man ever to acquire sufficient to pur-

chase a farm in the West, and take his family out there?

When men are compelled to work sixteen or seventeen hours

per day for a mere pittance, how it is to be expected that any
attention should be paid to the culture of the mind ? It is true

that in the East we have done something to provide for this

class of our citizens. It is true that we have recently levied a

direct tax upon all the property holders in the State for the

purpose of supporting schools and providing the means of edu-

cation to every child, whether poor or rich. I recollect hearing

it said that some one in passing through one of the Eastern

States, and seeing the barren and stony hills of Massachusetts,

said,
'

' What do you raise here ? '

' The Yankee, with that acute-

ness which is peculiar to the well-educated and well-trained citi-

zens of that State, replied,
'

'We raise men, sir.
'

' Sir, we raise

men in New Jersey ; and we have a few of them to spare occa-

sionally to people the great West. And now, is it not best that

we should throw open this great West to our citizens, and place

the means in their power to educate their children, rather than

to force them into our crowded cities? Is it not best that our,

farmers' sons and mechanics' sons, M'ho cannot again divide

their fathers' farms, because they are already perhaps too much
divided, should be enabled to provide themselves homes in the
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great West, rather than that they should be driven into the

closely confined and illy ventilated workshops of our cities,

there to remain until their energies are broken down, until they

become debilitated and prostrated by want of exercise and
wholesome air and sunshine? This is a question which involves

not only the increase of the wealth and happiness of the nation,

but also involves the morals of the rising generation. Talk

aboiit dollars and cents ! Let us take care of the human energy

of our country. Now, shall we build up our large cities—sink-

holes of licentiousness—or shall we enable our citizens to be-

come worthy, intelligent freemen, qualified to defend our coun-

try from foreign invasion? Talk about hoarding up dollars

and cents at the expense of human sacrifice ! Why, I saw a
statement not long since that twenty thousand females in the

city of New York were earning their living by their needles—

-

toiling on, day after day, and not receiving more than a quarter
of a dollar per day. Why is this? Is there not something
wrong in our social condition ?

A Member.-—Wliy not give the land to them ?

Mr. Skelton.—I tell the gentleman that, had we given the

land to their fathers and grandfathers, they would not have
been found there.

In my professional avocation in the city of Philadelphia I

have attended many cases where the person was physically and
intellectually prostrated by extreme application and want of
air and sunshine.

I recollect some time since visiting one of these cases. He
had a package of medicine by his side. I said to him, "Do not
touch it. What you want is air and sunshine. This will re-

store you." "But, sir," said he, "my family must be fed and
clothed. I cannot work out of doors, because my health is so
much impaired. I can work at my light avocation—that of
making shoes." "But," said I, "if you continue to do so, you
will go down a martyr to the grave." Said be, "I have no
other remedy. '

'

Let the Christian blush when he hears of it from the halls of
the nation, that America is a naiion where human sacrifices
are offered to the god of mammon. I call upon every honorable
member here to-day to remedy these evils. Is it possible that a
nation can exist for any sei'ies of ages where labor is degraded
and the laborer trodden down to the earth? Our great pros-
perity consists in elevating labor to the highest standard.

But, sir, I am not one of those levelers that wish to pull
down elevated men. I honor and respect the man who has ae-
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cumulated property by his energy and industry. I would not
pull one farthing from his pocket ; but this I would do : I would
elevate the laborer to the same standard of intelligence, if I

could not elevate him to the same position in wealth. I would
like to see him receive a just compensation for his labor, and
placed in a position where he could maintain his family in re-

spectability—supply all their wants, and feed, clothe, and edu-

cate his children, as they rise up around him.

The gentleman from Elaine [Mr. Fuller] tells us that he
protests against this scheme as illegal in the first place, and in

the next unjust. How, sir, is it illegal? The public lands are

placed in the hands of the representatives of this country, to

be disposed of to the best advantage of the citizens of the na-

tion. So far, then, for the illegality of this scheme. Then, for

the injustice : How are these lands situated, and who are the

owners of them ? I contend, sir, that the people of this country
own those lands—^those vacant lands. The people, the whole
people, hold those lands, and every man has an inherent right,

as an American citizen, to those lands. And how much of those

lands have we got, sir ? Why, there is enough there to supply,

three times over, every citizen of the United States, after you
have given all you propose to give ; hence, the individual who
takes possession of one hundred and sixty acres does not get

his full share of the public lands of the country. Is there any
injustice in that?

The gentleman from Maine says that men must rely upon
their own resources; let them take their money and go there

and cultivate the lands. Now, I would like to ask the gentle-

man if the man who goes into the Western wilderness, that wild,

uncultivated forest, where there is no habitation, no cultivation,

no fences, and faces not only the savages and the savage beasts,

but the inclement seasons and storms, and takes his axe upon
his shoulder, and fells the forest trees, and digs the ground to

plant his cornfield, and prepare his potato patch, whether he

does not rely upon his own energies ? Yes, sir, that is a noble

reliance ; it is what I want. I want to give every man a chance

to rely upon his own energies. But can a man, in a crowded

State, where he is compelled to beg leave to toil, depend upon
his own energies? No, sir, there is no field of labor for him.

There is no employment. I have myself, as a mechanic, gone

for three months around the streets of Philadelphia, when not a

dollar's worth of work could be obtained. Is that a place for

a man to depend upon his own resources? Place him where he

can get no labor, no land to cultivate, shut him off from the
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public domain, and then insult him by telling him, "Sir, de-

pend upon your own resource;?." What sort of resources are

these? The only resource is beggary, theft, or starvation.

The gentleman from Maine further states that we prefer to

see the proceeds of these lands devoted to the promotion of com-

mercial purposes. Now, look at this proposition. We vote the

proceeds of these lands to the encouragement of commerce.

Now, what is commerce ? It is merely an interchange of com-

modities between one nation and another; and if we have no

industry—and I place industry, agricultural, mechanical, and

the manufacturing arts before commerce, because commerce is

based upon them, and is stimulated and kept in existence by
them—I say, if we have no industry, what will be our com-

merce? But look at the patronage commerce has received.

What are we doing for commerce? We are spending for our

navy some $7,000,000 or $8,000,000 annually. Is not this suffi-

cient for the support of commerce? How much do you spend

for the promotion of agricultural pursuits ? Not one cent. And
yet honorable gentlemen come here to say they want not only

the revenues derived from the duties on imported goods devoted

to the promotion of commerce, but they want the proceeds of

the sales of the public lands devoted to the same object. I

would like the honorable gentleman to say, in the name of com-

mon sense, whether commerce is not already sufficiently

patronized.

Let us turn our attention to the true wants of civilized life,

and commerce will take care of itself. If we have commodities

to exchange with foreign nations for their productions, we will

readily find avenues by which to conduct those exchanges. If

we have not these commodities to exchange, commerce fails of

course, and we cannot sustain it. Hence the most effectual way
to sustain commerce is to sustain and patronize agriculture,

manufactures and the mechanic arts. This is the true system
upon which commerce is to be based, and made a source from
whence we derive our revenue.

The honorable gentleman observed that these lands are the

balance wheel that regulates the labor of our country. Now,
if this is the balance wheel which regulates the liberty of our
country—if this is the asylum to which the oppressed are to flee

for refuge—if this is the place where the intelligent, the indus-

trious, and worthy may go to get themselves homes, I would like

to know why every man, a citizen of this country, should not
have a plat of ground which he may call his home ? We have
given our public domain to our soldiers who have nobly breasted



THE HOMESTEAD LAW 27

our enemy on the battlefield, whieli meets my hearty concur-
rence. But who has built up the prosperity of this country?
"VVe have another class of soldiers—the laborers. If a man goes
to the Western frontier of our country, fells the forest, makes
the wilderness blossom like a rose, and by his courage and ad-

dress repels the savages without charging the Government one
cent, is not he equally entitled to the land of our country as

the soldier who only for three or four months, and that for hire,

stands up and faces the common foe ?

Mr. Dunham.—It seems to me, Mr. Chairman, that, of all

the propositions which have been made here for the disposition

of the public lands, this is certainly the best. Grant the lands

to actual settlers—encourage population—stimulate enterprise

in your new States, and the surplus productions that will fol-

low will create a necessity for railroads as an outlet to youi'

markets, as well as ability to build them, and, at the same time,

the same necessity will exist in your commercial towns to dis-

pose of their commercial materials in exchange for that surplus,

so that a double interest will be brought to bear that will carry

through these works of improvement.
But there is another point of view in which, as a great ques-

tion of political economy, I wish to present this subject. It is

this: These lands are a portion of the capital of the country.

When I speak of capital, I do not use the word in that limited

and technical sense in which it is used in the books merely, but

I use it rather in the sense of material ; for there is no real cap-

ital in the country except its natural material. What is techni-

cally called capital—the money of the country—is but the

medium through which the labor is applied to the real capital,

the material; and there is no way of increasing the wealth of

a country except by the application of the labor of it to that

material. There can be no other way. There is no man, how-

ever ingenious, under the broad canopy of heaven, who can de-

vise any other way for producing wealth but by bringing labor

to act upon material. These public lands are a part of the ma-

terial of the country. Here is, then, a part of the capital of

the country lying in a state of unproductiveness because uncul-

tivated. Now, sir, go into your older and more thickly popu-

lated States, and you will find a surplus of labor which, if not

absolutely idle, is but partially employed, or, at least, not as

profitably employed as it would be if it had the material to work
upon. In the West is the material—these lands lying unem-

ployed and unproductive. If this labor, then, was employed

upon this material, it would not only be itself more profitably
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employed, but that profit would be increased by the use or in-

come of this material beneficially used and developed by it.

The difference is precisely this: One mechanic starts out

in the world to make his fortune by his own unaided toil ; an-

other starts out with a capital or material of his own to work
upon. The one receives the income derived from his labor alone,

while the other receives the income derived from his labor and

capital combined. I submit, then, to the committee, whether it

would not be better that the unemployed, or the unprofitably

employed, labor of the country should be applied to this un-

employed material, and it developed, improved, and made to

yield, than that it should remain unproductive, and the labor

but partially occupied, and partially remunerated ? As a ques-

tion of political economy, would it not be better that this cap-

ital of the country should be brought into a state of productive-

ness? Here are millions upon millions of capital lying idle,

while you have the labor to make it productive, and which, if

applied to it, would add to the wealth, the comfort, and the

happiness of the people of the nation. But you say you will

not allow this labor to be applied to this material unless the

laborer will pay you for the privilege of thus adding to the

wealth and welfare of your country. And this you call states-

manship ; and this policy of mine, which would bring the toil

of the country to add to its wealth and happiness, you call

demagogism ! Yours is statesmanship, though you are deriving

no benefit from the immense amount of material. Mine is

demagogism, because I desire to employ the means to improve
that material—to develop it and make it productive to the

country and to the world. Judge ye between the two! I re-

peat, this land is capital. Yet it is only when labor is applied

to it that it becomes productive—that it becomes valuable. It

is only when you bring the toil of the husbandman to bear upon
it, to stir its turbid bosom, and open it up to the sun and the

dews of heaven, that it begins to yield something for the support,

the comfort, and the happiness of man, and to add to the wealth

of the country and of the world. But you will not allow your
citizens to toil to add to your wealth, your power, and your
greatness, unless they pay you tribute. You are like the miser,

who, if he cannot get ten per cent, for his money, hoards it

up, and gloats over it, day after day and year after year, and it

yields him nothing, when he could, perhaps, have profitably and
safely invested it at a smaller per cent., to the benefit alike of

himself and his fellow men. It seems to me that there is little

or no difference between the policy of hoarding money and
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hoarding land. In the one case, as in the other, you add noth-
ing to either individual or national wealth; it pays no taxes,
and yields no revenue to the State or nation. The capital, in
both cases, lies idle, waste, and useless ; it seems to me in viola-

tion of every maxim of good policy and sound sense.

But it is said that this measure of granting public lands is

entirely selfish, and that the measure is exclusively for the bene-
fit of the new States. But is this so ? I undertake to say, sir,

that so far as legislation removes restraint from the free labor

of the country, or from the free enjoyment of the natural ma-
terial of the country, just so far you add not only to the wealth
of the country, but you benefit all classes of citizens of every
section. Now, I will illustrate it by the question of the tariff,

which we have been discussing for so many years. When you
reduce the tariff, you add to the common welfare of all classes

of community equally. "Why? Because you remove the un-

natural restraint from the enjoyment of the labor and the ma-
terials of the country, and allow your citizens to seek the best

market for the disposal of their surplus and for the supply of

their wants. Apply the same principle to your public lands.

Just so far as you remove the restraints, you add to the wealth

and to the welfare of every portion of this nation. But place

the poor and humble man who now, by unremitting toil, is able

to make enough to support his family, and barely make the

ends meet at the close of the year—place him upon one of these

farms of the West, now lying idle, and he will be thenceforth

adding to the capital of the country. He increases his wealth,

sends his produce to market, and receives its return. That re-

turn is the comforts of life, which are manufactured goods.

The manufacturer is benefited by having the farmer in a posi-

tion where he can furnish something for commerce and is able

to buy and consume his manufactures.

Mr. Fuller [Maine] (interrupting).—My own little town

consumes seventy thousand bushels of corn, twenty thousand

bushels of wheat, and ten thousand barrels of pork. If all our

population should remove to the West, where will the growers

of the West find a market?

Mr. Dunham.—If there was any objection on that score, it

ought not to come from gentlemen from New England. It

ought to come from Western men. And I tell that gentleman

that we are not afraid of a competition in this respect. Even

if you will send out all the surplus population of New England,

and settle them upon our uncultivated land, and bring them

into immediate competition with us, we fear not that competi-
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tion. We feel, at least, that your people, when they are planted

upon the virgin soil of the great West, cultivated under the

nourishing dews of heaven, are supplying themselves and their

families with plenty. That, at least, is something. Nor do I

think, sir, that any portion of the gentleman's constituents will

go to the West, unless they are convinced it will be for their in-

terest. Surely, then, the gentleman, as a faithful Representa-

tive, ought not to oppose a measure so well calculated to secure

the welfare and happiness of any portion of those whom he rep-

resents.

There is another class that will reap the benefits of this

measure. It is the commercial class. Tour ships find their em-

ploy in transporting the agricultural products of the West,

and by importing such articles as are received in exchange for

them. It cannot, then, be otherwise than as you increase those

products you increase that commerce, and, in increasing it, you
furnish these abundant supplies to the starving nations of Eu-
rope, taking in return the productions of their labor, to minis-

ter to the comforts and pleasures of our own people. It is like

the circling wave, which spreads broader and broader until it

loses itself upon the most distant shore.

I need not speak more of what such a system would add to

the national wealth of this country. I need not tell intelligent

men that a quarter section of land in cultivation, with its build-

ings and improvements upon it, is worth much more to the na-

tion than in its uncultivated state. I need not say that a man
will save more of the proceeds of his labor when he is located

upon that land, and can constantly lay out that labor, or its

earnings, in its improvement, than if he were living with no
fixed home and no fixed purpose. You, therefore, in thus be-

stowing land upon those who will occupy and improve it, add
more to the individual and national wealth of the country than
by any other disposition of it.

But another objection to this bill, and it is one to which I

have perhaps already incidentally alluded, is : that it takes the
proceeds of the sales of these lands from the public revenues,
and it is alleged that we shall thereby decrease these revenues;
but I think not; for, if it be true (and no one will controvert
it) that, by giving these lands, as this bill proposes, to men of
limited means, you augment the income of their labor, you in-

crease their ability to purchase, and consequently their desire

to consume those articles of commerce upon which a tariff is

levied, and from which our revenues are derived ; this will in-

crease the importation of them, and, as a matter of course the
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resulting revenue ; and this increase, I doubt not, will equal, if

not exceed, the revenue now derived from the sales of these

lands. If it should not, the deficiency will be supplied by the

tariff ; and, as the articles upon which that is imposed are mostly
consumed by our agricultural population, those who enjoy the

benefits of the provisions of this bill will also bear the increased

burdens resulting therefrom—for, as the people of the West
are mainly engaged in agricultural pursuits, and can reap little

or no benefit from the tariff, and being the largest consumers of

those articles taxed through our custom houses, it is, as a neces-

sary consequence, they who must make up, as consumers of im-

ports, any deficiency in the revenue which may be occasioned

by this bill.

But, sir, I had like to have forgotten the question of the gen-

tleman from Maine [Mr. Puller]. He asks me if the individual

who emigrates from the New England States and settles in the

West consumes anything more than he did before he removed
from the East ? I answer yes, because he betters his condition,

adds to his wealth, and hence to his ability to indulge in the

gratification of his taste and comfort—and ability always be-

gets desire to enjoy—and this increased gratification increases

consumption. And if the consumers of New England shall emi-

grate to and settle upon these lands, others will take their places

—the annual increase of her own citizens and the many coming
every year from the various parts of Europe, which is sending

us not its pauper jiopulation, as we are often told, but its

thriving and industrious laborers.

Another of the objections urged to this bill is that it grants

land to foreigners. I must confess that if the proposition be

true, that labor properly applied increases wealth, and is an

advantage to the country, and that this land unemployed yields

nothing to increase that wealth, I cannot see how it should be

injurious to us that the honest, industrious, and hard-working

German should come here and settle upon a quarter section of

this unemployed land, and make that which is now worthless

valuable and productive—that which is a wilderness to blossom

as the rose. I cannot see how the nation has lost anything by it.

I cannot see how humanity has lost anything by it. I know
something of the German and Irish who come to settle upon our

soil. There is not a better, a more industrious, nor a more loyal

population anywhere. They may come here with a little ex-

uberance of republicanism, if you please, just as they have es-

caped from the shackles of tyranny, which have fettered their

spirits and restrained their energies; but give them land to
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cultivate, and labor will soon sober down their judgments, and

teach them the important lesson that that only is true liberty

which is regulated by law.

But suppose gentlemen differ with me, and consider that

this immigration of foreigners is an evil? Yet, evil or no evil,

its increased momentum every year is a fixed fact, and cannot

be prevented. We cannot, if we would, adopt the Chinese pol-

icy of national isolation. No one, at this day, will think of pre-

venting the oppressed victims of the tyranny of the Old World

from seeking an asylum upon our shores. No one can be so

selfish as to desire to prevent others from partaking of these

blessings of liberty which have been showered upon us with so

bountiful a hand, and especially when their enjoyment cannot

diminish our own. So long, then, as your country maintains

its superiority, so long as your institutions are worth enjoying

—in short, so long as your liberties remain, this immigration will

continue. It were better, then, to cease to inveigh against it,

and endeavor to make it useful; to consider how we shall di-

minish its evils and augment its benefits. You can in no way
so well accomplish this as by holding out such inducements as

shall prevent these people from congregating in your towns and
cities, as shall take them out upon your soil, where their labor

can be profitably employed, and where, at the same time, they

can obtain a permanent interest in that soil. There is some-

thing in the nature of man which makes him cling to the spot

of earth he can call his own, and to the government that pro-

tects him in its enjoyment.

From whence came we? Your fathers and mine were of

those very foreigners who heretofore came to this country, whose
glory and prosperity you have so much at heart. Did they ruin

it when they came ? No, sir ; our liberties, as you all know, and
as our history will demonstrate, were won by emigrants, or the

immediate descendants of emigrants. With no example before

them, they established this Government and its institutions ; and
shall we, at this day, fear to trust a similar people, who have
fled from the same oppressions of the Old World, to enjoy the
liberties of the New—when, too, they have these institutions

and their glorious results before them, as also the example of

the millions who have been born beneath them, and who under-
stand and have enjoyed them? Let us not, sir, by a narrow
policy, in effect say that the countries from whence sprung the

progenitors of the Washingtons, Jeffersons, Lafaj'ettes, Mont-
gomeries, and DeKalbs have exhausted "the breed of noble
bloods"; and that henceforth nothing distinguished by talent,
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or exalted in patriotism, can spring from the countries of our
own ancestors.

I cannot, Mr. Chairman, abide the narrow-minded, cold-

hearted policy that wraps itself in the cloak of its own selfish-

ness, and says. It is well with me, let others take care of them-
selves. Nor can I appreciate this vaunting philanthropy, which
talks of going forth to right the wrongs of other lands,i yet

would refuse a home to the oppressed in our own ; would refuse

to allow them to occupy what we cannot use or enjoy; and es-

pecially when by doing so they add to our wealth and great-

ness, and help us to bear our burdens. If we take too much of

your population from the old States, supply yourselves from
those daily seeking homes upon our shores ; and, in doing this,

we shall be accomplishing the great mission for which we were
sent—to relieve mankind, and restore to them liberty and hap-

piness. I believe, Mr. Chairman, that we were placed here for

wise and glorious purposes—to restore poor, downtrodden hu-

manity to its long-lost dignity; to overthrow despots, and shed

abroad the genial influence of freedom; to break the bonds of

the oppressed, and bid the captive go free ; to liberate, to ele-

vate, and restore—not by going abroad, sword in hand, con-

quering and to conquer, as did Mahomet—but our destiny is to

be accomplished by peaceful means, by the sword of the spirit,

by the genius of our institutions. And this very bill will do

more to extend the influence of those institutions and make them
popular ; more to break the chains of tyranny, and give an im-

petus to freedom, than anything else you possibly could do.

What has given the people of Europe the ideas they possess of

our system of popular government? Is it the mere right of

your citizen to go to the ballot box and vote? Why, sir, the

late example in France shows us that the most downtrodden
wretch under the iron heel of tyranny has been permitted to do

the same. No! it is not that; it is something more. It is the

spirit of our institutions ; it is the fact that, wherever the Amer-
ican flag has been borne, the people have been taught that here

men enjoy the rights of men ; that they stand up in the image

of their God, responsible to none but Him for their action, not

only morally and physically, but politically. It is this that has

given eclat to the Government of our country; and, in no way
can you add to that eclat more effectually than to let the world

see that your citizens are in the enjoyment of the greatest bless-

ings and benefits under it. I am sometimes reproached here
' Intervention in behalf of Hungarian and Irish patriots was a question

of the hour. See Volume II, chapter X.

X—

3
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for my refusal to vote for appropriations for your magnificent

public buildings and your other public works; that I am penu-

rious in regard to appropriations of public money. I will ac-

knowledge the charge to a certain extent, and I will give my
motive for it. We are frequently pointed to the public build-

ings and the public works of the nations of Europe as exam-

ples, and it is said that we must, like them, have magnificent

public buildings; a magnificent army, and a magnifieent navy.

I tell you that we never can rival her in matters of this kind,

nor do I desire that we should.

It is not these which strike the attention of the European
traveler when he visits our shores and passes among our people

;

but it is your home firesides scattered all over the land; the

fact that, wherever he finds a hearthstone, it is almost always

the happy consolation of him who rests by it that the little roof

that shelters him and his family, protecting them from the

storms of heaven, belongs to himself, and not to some mercenary
landlord, and that it has been improved and beautified by his

own honest industry.

Our public works I would make convenient but plain, sim-

ple, and unostentatious. The Government I would administer

on principles of the strictest economy. I can never forget that

every dollar uselessly expended has been earned by the labor

of the citizen, and takes so much for empty show of what would
otherwise be employed to add to the pleasures and comforts of

a home. I can never forget that we are but the servants and
agents of the people, clothed with their power and dispensing

their means, and that we should exercise that power and dis-

pense those means only for their good. I can never forget that

these magnificent public works are like the bright and brilliant

blaze of some burning city that flashes upward to the skies,

but which consumes and destroys. I much prefer to light the

many cheerful blazes upon the home hearthstones, which, like

the stars above us, speak of hope, of happiness, of heaven.

I have spoken of this measure merely as one of political

economy. I want now to speak of it as a great question of moral
right. I am no red republican. I do not desire to take a man's
home from him, because he may have a little more land than
he needs or can properly cultivate; but this Government of

ours is a peculiar one—a very peculiar one. It is a govern-
ment of the people. It has not one single dollar in its public
treasury; it has not one single dollar invested in its public
works; it has not one single dollar invested in its public lands,

but what has been paid from the earnings of the people, and
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which does not belong to the people. It can, then, give noth-

ing to them. It may restore that which they have contributed,

and which belongs to them, as it ought, when their interests wiU
thereby be better subserved. I, then, submit this question to the

committee and to the country: Is it right for such a govern-

ment to hoard up what belongs to the people, so that it cannot

be used by them, especially when its use would be for the com-

mon benefit of all—to let these lands lie waste when your citi-

zens need them for their support and sustenance ? I do not be-

lieve it is. I do not believe that we are accomplishing the pur-

poses for which this Government was ordained. I do not

believe that we are faithful to the trust of our citizens in keep-

ing in idleness these immense resources of wealth and happiness,

doing no good to the people or to the country. I have often

admired that lofty expression of the great Tecumseh—for he

was great, though a savage ; he was one of Nature 's great men,

made in God's own image, he spoke God's own language—the

voice of nature—who, when General Harrison was negotiating

a treaty with him and the Indians under his command, ordered

his interpreter to set the great chief a chair, and to tell him
that his father desired him to take a seat. He drew himself

up, only as can he who feels the dignity of a man, and replied

:

"My father! The Great Spirit is my father, the earth is my
mother, and upon her bosom will I repose." And he stretched

himself upon the bosom of our common mother. But you, in

your wisdom—in your statesmanship—as intelligent American

legislators, refuse to allow your fellow men to repose upon that

bosom, and to draw sustenance therefrom.

Sir, if this measure will add to the revenues of the Govern-

ment, to the wealth of the country, to the happiness of our citi-

zens, shall we not do more by adopting it to diffuse the spirit of

liberty throughout the world than by going forth, sword in

hand, to accomplish such a result ? Our mission is one of peace.

The principles of liberty must be disseminated in the still small

voice of moral and peaceful influences; not proclaimed by the

roar of cannon and the clangor of arms. War is anti-repub-

lican in its tendencies. It concentrates power in the hands of

those who administer the government. It destroys the people,

and consumes their substance. If we would keep the fires of

liberty burning brightly upon her altars, we must cultivate the

arts of peace, we must add to the prosperity, the virtue, the in-

telligence, and the happiness of the people. You will thus give

an influence to the cause of freedom that armies and navies

cannot restrain. Tyrants may attempt to beat it back, but it
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will overleap their embattled walls, and break the serried hosts

of their steel-clad soldiers, and find its way to the hearts of their

oppressed people. It will kindle a love, a burning love, of lib-

erty which cannot be restrained until oppression shall be swept

away as with the bosom of destruction.

Mr. Grow.—It is neither just nor sound policy to hold the

public lands for revenue. As long ago as 1832, General Jack-

son, whose sympathies were ever with the sons of toil, and

whose heart was as warm as his will was stern or his intellect

penetrating, said in his annual message to Congress on this sub-

ject:

"It cannot be doubted that the speedy settlement of these lands con-

stitutes the true interest of the Republic. The wealth and strength of a

country are its population, and the best part of the population are the

cultivators of the soil. Independent farmers are everywhere the basis of

society, and true friends of liberty." . . . "To put an end forever to

all partial and interested legislation on this subject, and to afford to every

American citizen of enterprise the opportunity of securing an independent

freehold, it seems to me, therefore, best to abandon the idea of raising a

future revenue out of the public lands. '

'

But, aside from the question of sound policy, the Govern-

ment has no right founded in reason and the nature of things

to make the public lands a source of revenue.

It is well sometimes to go back of the authority of books

and treatises—composed by men reared and educated under

monarchical institutions, whose opinions and habits of thought

consequently were more or less shaped and molded by their in-

fluence—and examine, by the light of reason and of nature, the

true foundation of government and the inherent rights of men.

The fundamental rights of man may be summed up in two
words, life and happiness. The first is the gift of the Creator,

and may be bestowed at his pleasure ; but it is not consistent

with his character for benevolence that it should be bestowed

for any other purpose than to be enjoyed, and that we call hap-

piness. Therefore, whatever nature has provided for preserv-

ing the one, or promoting the other, belongs alike to the whole

race, and each may, of right, appropriate to his own use so

much as is necessary to supply his rational wants. And, as the

means of sustaining life are derived almost entirely from the

soil, every person has a right to so much of the earth's surface

as is necessary for his support. To whatever unoccupied por-

tion of it, therefore, he shall apply his labor for that purpose,

from that time forth it becomes appropriated to his own ex-

clusive use ; and whatever improvements he may make by his
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industry become his property and subject to his disposal. For
the only true foundation of any right to property is man's la-

bor. That is property, and that alone which the labor of man
has made such. What rights, then, can the Government have
m the soil of a wild and uncultivated wilderness? Or what
right has one man more than another to an acre of uncultivated

land to which not a day nor hour's labor has been applied, to

make it more productive, and answer the end for which it was
created, the support and happiness of the race?

It is said by the great expounder of the common law
[Blackstone] in his "Commentaries" that "there is no founda-

tion in nature or natural law why a set of words upon parch-

ment should convey the dominion of land." The use and oc-

cupancy alone give to man, in the language of the "Commen-
taries," "an exclusive right to retain, in a permanent manner,
that specific land which before belonged generally to everybody
but particularly to nobody."

As property is the only proper subject of taxation, nor
should the Government look to aught else for its support, it has

no right to hold the public lands as a source of revenue. It may
be said, True, such would be man's right to the soil in a state

of nature ; but when he entered into society he gave up a part

of his natural rights, in order to enjoy the advantages of an
organized community.

This is a doctrine, I am aware, of the books and treatises on
society and government ; but it is a doctrine of despotism, and

belongs not to enlightened statesmen in a liberal age. It is the

excuse of the despot in encroaching upon the rights of the sub-

ject. He admits the encroachment, but claims that the citizen

gave up part of his natural rights when he entered into society

;

and who is to judge what ones he relinquished but the ruling

power? It was not necessary that any of man's natural rights

should be yielded to the state in the formation of society. He
yielded no right but the right to do wrong, and that he never

had by nature. All he yielded in entering into society was a

portion of his unrestrained liberty, and that was that he would

submit his conduct, that before was subject to the control of no

living being, to the tribunals to be established by the state, and

with the tacit consent that society, or the Government, might

regulate the mode and manner of the exercise of his rights ; but

why should he consent to be deprived of them ? It is upon this

ground that we justify resistance to tyrants. And, whenever the

ruling power so far encroaches upon the natural rights of men
that an appeal to arms becomes preferable to submission, they
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appeal from human to divine laws, and j)lead the natural rights

of man in their justification. That government, and that alone,

is just which enforces and defends all of man's natural rights,

and protects him against the wrongs of his fellow man.

But, it may be said, although such might be the rights of

men, yet the Government has a right to these lands, and may
use them as a source of revenue, under the doctrine of eminent

domain. This claim by government had its origin in the maxim
that whatever was capable of ownership must have a legal and

determinate owner. Therefore, whatever was not appropriated

by individuals, as it belonged in common to the whole state,

was vested in the king as its head. Not only Avas this true of

forests, waste grounds, and wrecks, but he was also the sole

proprietor of the soil of his empire, and he might deal it out

in manors to the favorites of his court. But it is not necessary

for me to spend time in noticing the origin of this doctrine of

eminent domain, or the wrongs inflicted on man under it ; for

the claim of this Government, so far as this point is concerned,

is embraced in the right of discovery. This is a claim, also,

upon which the books vest a right to the soil in the king, or

ruling power, i\nder whose patronage land is discovered not be-

fore known to civilized man. It might be proper that a nation

that has sent forth a fleet, and discovered land, should have the

direction of the legislation for the government of the men who
should settle it—have jurisdiction of the laws of the territory;

but how can it acquire rights which man himself cannot acquire
by the same process ? It is a reasonable supposition that a man
is attached to the government and institutions of his fatherland

;

and, if the men who first discover a country were to settle in it

and enact a system of laws, the presumption is that they would
be similar to those of the land of their kindred. Therefore,
there is a propriety in giving to nations jurisdiction over the
men and property of the country they may discover, but not a
proprietorship to its soil.

France, England, and Spain claimed by right of discovery
various parts of the North American continent; and by con-
quest and parchment this Government has taken their title to

the territory now composing the United States. We became
vested, it is true, with all their rights, but they had nothing to
convey, save that a subject of theirs was the first to discover
land never before, in their own quaint language, "looked upon
by Christian eyes." What kind of a foundation is that upon
which to base a right affecting the happiness of man and the
destiny of the race? What is there in the constitution of
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things giving to one individual the sole and exclusive right to

any of the bounties provided by nature for the benefit and sup-

port of the whole race, because, perchance, he was the first to

look upon a mere fragment of the creation? By the same
process of reasoning, he who should first discover the source or

mouth of a river would be entitled to a monopoly of the waters

that flow in its channel. Or he who should first look upon one

of the rills or fountains of the earth might prevent fainting

man from quenching there his thirst, unless his right was first

secured by parchment. Why has this claim of man to monopo-
lize any of the gifts of God to man been confined, by legal codes,

to the soil alone? Is there any other reason than that it is a

right which, having its origin in feudal times—under a system

that regarded man but as an appendage of the soil that he

tilled, and whose life, liberty, and happiness were but means of

increasing the pleasures, pampering the passions and appetites

of his liege lord—and, having once found a place in the books,

it has been retained by the reverence which man is wont to pay

to the past and to time-honored precedents. The human mind
is so constituted that it is prone to regard as right what has

come down to us approved by long usage and hallowed by gray

age. It is a claim that had its origin with the kindred idea

that royal blood flows only in the veins of an exclusive few,

whose souls are more ethereal, because born amid the glitter of

court, and cradled amid the pomp of lords and courtiers; and

therefore they are to be installed as rulers and lawgivers of

the race. Most of the evils that afflict society have had their

origin in violence and wrong enacted into law by the experience

of the past and retained by the prejudices of the present.

Is it not time you swept from your statute book its still lin-

gering relics of feudalism, wiped out the principles ingrafted

upon it by the narrow-minded policy of other times, and adapted

the legislation of the country to the spirit of the age, and to the

true ideas of man 's rights and relations to his government ?

For if a man has a right on earth he has a right to land

enough to rear a habitation on. If he has a right to live, he

has a right to the free use of whatever nature has provided for

his sustenance—air to breathe, water to drink, and land enough

to cultivate for his subsistence. For these are the necessary

and indispensable means for the enjoyment of his inalienable

rights, of "life, liberty, and the pursuit of happiness." And
is it for a government that claims to dispense equal and exact

justice to all classes of men, and that has laid down correct

principles in its great chart of human rights, to violate those
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principles and its solemn declarations in its legislative enact-

ments ?

The struggle between capital and labor is an unequal one

at best. It is a struggle between the bones and sinews of

men and dollars and cents, and in that struggle it needs no

prophet's ken to foretell the issue. And, in that struggle, is

it for this Government to stretch forth its arm to aid the

strong against the weak? Shall it continue, by its legislation,

to elevate and enrich idleness on the wail and the woe of

industry ?

For if the rule be correct, as applied to governments as

well as individuals, that whatever a person permits another

to do, having the right and means to prevent it, he does

himself, then indeed is the Government responsible for all the

evils that may result from speculation and land monopoly in

your public domain. For it is not denied that Congress has

the power to make any regulations for the disposal of these

lands not injurious to the general welfare. Now, when a

new tract is surveyed, and you open your land office and
expose it to sale, the man with the most money is the largest

purchaser. The most desirable and available locations are

seized upon by the capitalists of the country who seek that

kind of investment. Your settler who chances not to have

a preemption right, or to be there at the time of sale, when he

comes to seek a home for himself and his family, must pay
the speculator three or four hundred per cent, on his invest-

ment, or encounter the trials and hardships of a still more
remote border life. And thus, under the operation of laws

that you call equal and just, you take from the settler three

or four dollars per acre, and put it in the pocket of the

speculator. But not upon the capitalist or the speculator alone

is it proper that the blame should fall? The laws and the

lawmakers are responsible for whatever evils necessarily grow
out of their enactments.

While the public lands are exposed to indiscriminate sale,

as they have been since the organization of the Government,
it opens the door to the wildest system of land monopoly

—

one of the direst, deadliest curses that ever paralyzed the

energies of a nation, or palsied the arm of industry. It needs
no lengthy dissertation to portray its evils. Its history in the

Old World is written in sighs and tears. Under its influence,

you behold, in England, the proudest and most splendid aris-

tocracy, side by side with the most abject and debased people

;

vast manors hemmed in by hedges as a sporting-ground for her
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nobility, while men are dying beside the inclosnre for the want
of land to till. Thirty thousand proprietors hold the title-

deeds to the soil of Great Britain, while in Ireland alone there

are two and a half millions of tenants that own no part of

BUILDING ASSOCIATIONS ! !

The slumbering mechanic while dreaming of a homestead loses

his last loaf

From the collection of the New York Historical Society

the land they cultivate, nor can they ever acquire a title to

a foot of it; yet they pay annually from their hard earnings

$20,000,000 to absentee landlords for the privilege of dying

on their soil. Under its blighting influence you behold industry

in rags, and patience in despair. Such are some of the fruits

of land monopoly in the Old World ; and shall we plant its

seeds in the virgin soil of the New? Our system is subject

to like evils, not so great in magnitude, perhaps, but similar

in kind. Let the public domain, then, be set apart as the

patrimony of labor, by preventing its being absorbed by capital,

and thus, instead of blessing the race, becoming its curse.

If you would raise fallen man from his degradation, elevate

the servile from their groveling pursuits to the rights and dig-

nity of men, you must first place within their reach the means

for supplying their pressing physical wants so that religion may
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exert its influence on the soul and soothe the weary pilgrim

in his pathway to the tomb. For it is in vain you talk of

the goodness and benevolence of an Omniscient Ruler to him
whose life, from the cradle to the grave, is but one continued

scene of pain, misery, and want. Talk not of free agency to

him whose only freedom is to choose his own method to die.

In vain you entreat him to cultivate the intellect and purify

the heart whose days are dragged out in procuring a morsel

to sustain life, and whose last prayer, as he falls broken-

hearted into his kennel of straw, is that he may never behold

the light of another day.

Riches, it is true, are not necessary to man's enjoyment,

but the means to prevent starvation are. Nor is a splendid

palace necessary to his real happiness, but a shelter against the

storm and winter's blast is.

If you would lead the erring back from the paths of vice

and crime to virtue and to honor, give him a home—give him
a hearthstone, and he will surround it with household gods.

If you would make men wiser and better, relieve your alms-

houses, close the doors of your penitentiaries, and break in

pieces your gallows—purify the influences of the domestic fire-

side. For purifying the sentiments, elevating the thoughts, and
developing the noblest impulses of man's nature, the influences

of a rural fireside and agricultural life are the noblest and the

best. In the obscurity of the cottage, far removed from the

seductive influences of rank and affluence, are nourished the

virtues that counteract the decay of human institutions—the

courage that defends the national independence, and the in-

dustry that supports all classes of the state.

It was said by Lord Chatham, in his apjjeal to the House
of Commons in 1775, to withdraw the British troops from
Boston, that "trade, indeed, increases the glory and wealth

of a country, but its true strength and stamina are to be

looked for in the cultivators of the land. In the simplicity

of their lives are found the simpleness of virtue, the integrity

and courage of freedom. These true, genuine sons of the soil

are invincible."

The history of American prowess has recorded these words
as prophetic. Man, in defence of his hearthstone and fireside,

is invincible against a world of mercenaries. In battling for
his home, and all that is dear to him on earth, he never was
conquered save with his life. In such a struggle every pass
becomes a Thermopylae, every plain a Marathon. With an
independent yeomanry scattered over your vast domain, the
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"young eagle" may bid defiance to the world in arms. And,
even though the foe should devastate your seaboard, lay in
ashes its cities, they have made not one single advance toward
conquering the country. For, from the interior come up your
hardy yeomanry, and, with their hearts of oak and their

nerves of steel, they expel the invader. Their arms are the

citadel of a nation's power, their hearts are the bulwarks of
liberty.

You grant bounties to the soldier of the tented field. It is

well. But there are soldiers of peace as well as of war, and,
though no waving plume or floating ensign beckons them on to

glory or to death, their dying scene is oft a crimson one. They
fall, leading the van of civilization along untrodden paths,

and are buried in the dust of its advancing columns. No
clarion's note wafts the expiring spirit from earth to heaven;
no monument marks the scene of deadly strife; and no stone

their resting-place. The winds, sighing through the branches
of the forest, alone sing their requiem. Yet they are the meri-

torious men of the Republic; the men who give it strength

in war, and glory in peace. From the backwoods, the work-
shop, and the plow, came the men who gave victory to your
arms in the struggles of the Revolution; that upheld your
standard amid the canebrakes of Marion, and on the bayou
of New Orleans; and that have borne it in triumph over the

battlefields of your frontiers. The achievements of your
pioneer army, from the day they first drove back the Indian
tribes from your Atlantic seaboard to the present hour, have
been the achievements of science and civilization over the ele-

ments, the wilderness, and the savage. All the settler asks of

his country and his Government is to protect him against the

cupidity of soulless capital and the iron grasp of the speculator.

Upon his wild battlefield these are the only foes that his own
stern heart and right arm cannot vanquish. While, then, the

shield of this Government is thrown over the moneyed interests

of the country, fostering, by your protective laws, its associated

capital, withhold not justice from the men who go forth, single-

handed and alone, to subdue the forest, tame the savage and
the wild beast, and prepare, in the wilderness, a home for

science and a pathway for civilization.

Mr. Bowie.—The public lands are a patrimony sufficient,

for centuries to come, to combine and sustain the Union against

foreign aggression and domestic dissension. While they remain

common property, disposed of for the common welfare, they

constitute capital, to strengthen public credit ; they create a
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sinking fund to extinguish the public debt ; they furnish means
whereby the Federal Government, exercising a wise discrimina-

tion, may promote the mutual and reciprocal prosperity of the

East and West by extending means of communication, transpor-

tation, and population.

It is an unenviable and ungracious duty to oppose any
proposition for the amelioration of the condition of those who
feel "poverty's unconquerable bar," "the proud man's con-

tumely,
'

' and '

' the oppressor 's scorn
'

'
; but the general Govern-

ment cannot act as the grand almoner of the States. Each
State, each county, and each city must alleviate the sufferings

of its unfortunate population.

The present bill is legislation, in my judgment, based en-

tirely upon a new principle. It is legislation calculated to

sap the foundations of our Government, and, if persevered in,

must result in the most deplorable consequences.

Mr. Chairman, upon what principle is this bill based ? Upon
the principle of gratuity—a principle not ingrafted as a system

before in our laws. This, if nothing else, is enough to wake
up this Congress to the consequences of the bill. This, if nothing

else, is sufficient to make us inquire, if we grant this boon,

when and where are we to stop ? What treasury will be ample
enough to relieve the wants of the indigent who will crowd
around us?

The bill is a direct appeal to the venality of voters. It

assails the citadel of suffrage—the purity of the ballot box.

It is calculated to divide society into two parties—those who
are in favor of voting the public lands to the indigent, and
those who are opposed to it ; and who can doubt, when a motto
of that kind is engraven upon their banners, which party will

prevail? It constitutes a privileged class, to be pensioned on
the Government.

I regret to say, Mr. Chairman, that the only precedent to

be found for this legislation is to be found in the decay of

the Roman Republic, and there we find it staring us in the

face in its most formidable and revolting features. Yes, this

bill is in principle but a repetition of that agrarian law which
was reenacted by Caius Gracchus, but not carried to the same
extent. Gracchus, after requiring there should be an annual
distribution, also required that granaries should be established

and the poor supplied with corn below the market price. He
also obtained a decree by which the revenue of the estate

bequeathed by the King of Pergamus to the Roman people
should be allotted for the maintenance of the poorer citizens.
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This, for a time, lifted the tribune above the Senate, and
above the government. He won golden opinions of all sorts

of men. These signs were portentous, Mr. Chairman. They
preceded and foreshadowed that decline of the republic and
that decay which ultimately resulted in the most formidable
of empires, and the most odious despotism. Let us not fail

to be instructed by history, though it be the history of the

schools.

Mr. Chandler.—I am indifferent about any remarks upon
myself, but I ask that my old school friend, Tiberius Gracchus,

may not be misrepresented. It will be found, if gentlemen
will examine a little more carefully, that the Gracchi were not

so censurable as they have been considered. When the aris-

tocracy write history, woe to the plebeians. Tiberius Gracchus,

if I remember correctly (and I am taken a little by surprise

in this matter), never attempted any wrong upon the citizens

of Rome. Tiberius Gracchus, sir, was a member of the House
of Representatives of Rome. He found that horrible abuse

had crept into the practices of the aristocracy, who, during

the absence of the plebeians in the war, got possession of the

public lands, of which, by law, no man could hold more than

three hundred and thirty-three acres, and for that must pay
a usury, or ground rent. But, in the absence of the soldiers,

these grasping landholders refused to pay the rents, and
Tiberius Gracchus, to prevent the civil and servile wars, sought

to revive the Licinian law. He sought to prevent the accumula-

tion of the public lands in the hands of those who could not

plead preemption rights, and would not pay for the use of them.

And, sir, this attempt of Gracchus to restore the public land

to public use would have gone on very well, but the aristocracy

bribed one Octavius, one of the tribunes, to take part against

the measure which he had approved, and this led to a disturb-

ance. And, let me add, that the very consul (Opimus) who,

under pretence of great purity and patriotism, made such a

rumpus in Rome on account of the reforming influence of

Gracchus, and of his homestead land bill exertions, was sub-

sequently convicted of sacrificing the interests of his country

for the gold of Jugurtha! Sir, let me say that this cry of

"agrarian laws" and the Gracchi are inapposite. By agrarian

laws, people are led to understand a legislative attempt forcibly

to equalize the possession of lands. Sir, no such attempt is

made in this bill—none, as far as I know, ever was made in

Rome. Rome never had a law, I believe, that limited the

individual possession of land—certainly she had none at the
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time of the Gracchi. Every citizen might own as much as he

could pay for, and might occupy besides that three hundred

and thirty-three acres if he would pay the small rent. To this

Tiberius Gracchus limited the operation of his law, and Caius

Gracchus only undertook to divide the public lands among the

soldiers and others who had aided to conquer them—bounty

lands, sir, which the aristocracy were laying their hands on

for their foreign slaves to cultivate, while they (the rich occu-

pants) were holding in fee simple any amount of lands which

they could purchase.

The honorable gentleman speaks of his schoolbook authority.

Sir, authorities are to be found later and better than those

he seems to have read. The honorable gentleman speaks of

these attempts of Gracchus to correct the rapacity of the

aristocracy as occurring in "the decay of Rome." Does my
honorable friend think that Rome owed her decline and fall

to the attempt of patriotic citizens to check the civil wars of

the country, lessen the corruption of the nobles, and extend

the comforts of the great mass of the people? Or was it the

failure of the Gracchi to effect the remedial objects they pro-

posed that hastened the catastrophe they foresaw and dreaded ?

Spare the Gracchi, and read Niebuhr.

Mr. Bowie.—I have no doubt the gentleman is accurate in

his recollection, but I quote Plutarch and Ferguson for what
I have said. The original law upon this subject was not pro-

posed by either of the Gracchi. It was a law proposed by
Licinius.

Mr. Chandler.—That was a very old law, brought back by
Tiberius Gracchus.

Mr. Bowie.—Yes, soon after the destruction of Rome by
the Gauls, Licinius proposed a law which prohibited any citizen

from holding more than a certain number of acres of land,

and a certain number of cattle. But two hundred and fifty

years after that, Tiberius Gracchus having disgraced himself

in some measure in the wars, and subjected himself to the

rebuke of the senate, returned to Rome and attempted to

revive the law of Licinius, in order to reestablish himself in

favor of the people. I have taken care to provide myself with
a report of the speech made before the people—not in the

senate—by Tiberius Gracchus, and I propose to read it, to

show the remarkable coincidence in the thoughts and expressions

of two gentlemen—one living before the Christian era, Plutarch,

and the other in the nineteenth century, my honorable friend

[Mr. Chandler] from Pennsylvania. Since the honorable gen-
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tleman has corrected my memory of history, I recite from
Plutarch the remarks of Tiberius Gracchus:

'
' Every wild beast in this happy land has a cover and place of retreat,

but many valiant and respectable citizens, who have exposed their lives

and who have shed their blood in the service of their country, have not a
home to which they may retire. They wander with their wives and chil-

dren, stripped of every possession but that of light and air. To such men
the common exhortation to fight for their tombs and their altars is a
mockery and a lie. They have no altars or monuments. '

'

This is the language of Tiberius Gracchus. Now refer to

the language of the honorable gentleman from Pennsylvania:

"If we deny it (a home) to them, we deny what God has given to us;

we deny what our fathers fought and bled for. We deny what your ances-

tors achieved, and sought to distribute among all men. '

'

Much as I respect my learned friend, and highly as I

regard his theology, I ask him to show any divine right for

our lands in this country. I think it would puzzle him, as

he said, not irreverently, "the earth is the Lord's, and all

that therein is," or "the fullness thereof," according to an-

other version. But we are bidden to earn all that we have by
the sweat of our brow, and this is the only title sanctioned

by divine authority that I know of to property of any kind.

I ask the honorable gentleman to review the sentiments which
he has offered in his speech, and I think in his calm and more
deliberate moments he will acknowledge that he could have

uttered nothing which would have a more direct tendency to

weaken the bonds of society and shake the title of property

throughout the world. Sir, we must guard against small things
—"obsta principiis." We must arrest the flood at the com-

mencement, or not arrest it at all. Arrest it now, or the barriers

which the Constitution and law designed to throw around this

invaluable property will be swept away.

Ours is a government which lives and acts by public opinion.

The honorable gentleman from Pennsylvania [Mr. Chandler]

has gone so far as to intimate that the tenure of our lands has

changed with public opinion ; that legal rights and constitu-

tional rights are dependent upon public opinion. I defy any

man to assign a rational foundation for such an argument. It

is the argument, not of one who has examined into the legal

claims of the United States, but of a generous heart, borne

away by superserviceable zeal. Ay, the milk of human kind-

ness, which flowed so abundantly in his bosom, has drowned
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his judgment. The tenure of the public lands can never change

as long as there is any obligation in our oaths to support the

Constitution, and as long as there is any force in the deeds

which ceded them to the United States; if the hour shall ever

come when these solemn sanctions are not to be observed, it is

better that they be blotted out, for then there will be no ghost

to rise up and remind us of their violation. It would be better,

not that black lines be drawn around them, but that by common
consent they be annulled. I would rather witness a solemn

convention of the people of the United States absolving each

and every man from his oath of allegiance to the Constitution

than to see the principle adopted that the tenure of public

property held under the Constitution should change with public

opinion, for then might would be right.

Mb. Johnson.^—The opponents of this bill seemingly think

that they have erected a rampart that is impregnable, and
over which none can pass. This rampart, thus erected, seems
to be sustained by three main barriers, or columns; on the

center one they have written "unconstitutional"; on the right-

hand column they have inscribed "diminution of the revenue"

;

on the left-hand one, "rank demagogism and agrarianism."
"Well, now, it is more in compliance with my nature than

perhaps with my better judgment and discretion always to
meet an enemy and fight him upon his own ground; and with
their own weapons, therefore, instead of attacking the enemies
of this bill in their weak points, I purpose to attack them in
their strong ones.

The first column—the constitutional one—stands out in bold
relief.

We find, when we turn to the Constitution of the United
States, that there are certain powers contained in it. For
instance, in article first, section eight, we find it is provided
"that the Congress shall have power to lay and collect taxes,

duties, imposts, and excises." Well, we will stop there. This
is the vitalizing principle of the Constitution, for, without the
exercise of the revenue, or taxing power, all other parts of
the Constitution become torpid, and, I might say, dead. When
this power is exercised, and revenue is collected, it passes into
the treasury, and, being there, the Constitution points out
the mode and manner of its application. After the revenue is

collected, what then does the Constitution say in regard to it?

It is, to "pay the debts, provide for the common defence and
the general welfare of the United States.

'

' I shall not attempt
here to enumerate all the objects to which Congress can ap-
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propriate money, but shall content myself with making this

distinction: that there are some objects to which Congress can-

not appropriate money, but to which Congress can appropriate
land. The power of Congress over territory is one thing, and
that over taxes and money another thing.

Well, there is another provision in the Constitution, and
although no lawyer, and not in the habit of public speaking,

I want to address myself, as humble as I am, to the intellect

and thinking powers of this House in relation to it. And
what is that power? "The President, by and with the advice

and consent of the Senate, can make treaties." By the exercise

of the treaty-making power, territory can be acquired, and
that without the payment of a dollar. Suppose that, in the

acquisition of the Territory of California, we had acquired it

without the payment of a single dollar. What was the object

of the acquisition? It was for settlement and cultivation. It

is one of the highest objects of government, whether democratic

or monarchical, in the acquisition of territory, to have it peopled.

This Territory was acquired for the purpose of settlement and
cultivation. Now, we have the territory acquired by the treaty-

making power. Then there comes another provision of the

Constitution which bears immediately upon such an acquisition.

What is it? "That Congress shall have power to dispose of

and make all needful rules and regulations respecting the ter-

ritory or other property of the United States." Is not the

passage of a law to induce settlement and cultivation carrying

out one of the highest objects contemplated by the Constitution

in regard to the acquisition of territory? Certainly. Is there

any encroachment, any infringement in this? Is it not in

strict compliance with the objects of the Constitution—the

settlement and cultivation of the territory?

Well, we will now pass on from this constitutional point;

and I think I may safely say that this column, placed at the

center of the rampart, has been made to give way. It has fallen

at the very touch of truth and sound reason.

Then let us go to the right-hand column: "Diminution

of the treasury, diminution of the revenue," and see how they

stand there. How does this proposition stand when you come

to examine it? I say it is a revenue measure. I say it will

increase the receipts into the treasury. And how increase

the receipts ? By the enhancement of the value of the remainder

of your public domain. Let us take a case to illustrate : Take

the laborer in society that has no profession, no trade, that

has no sort of work of his own, and how much tax does he

X—

4
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pay to the support of your Government under the present

system? How much? Scarcely anything. But take one of

these men, transplant him in the West, upon one hundred and
sixty acres of its fat, virgin soil, and in a few years, when he

clears a few acres around him, gets a horse and a mule or

two, and some fat, thrifty hogs, which come grunting up to

his log cabin, through the bushes, and a few milch cows, lowing

at the barnyard, with their udders distended with rich milk,

at once, you have increased his ability-—to do what? To
purchase a considerable amount of foreign imports or goods

of domestic manufacture, when previously he could have bought
little or nothing. I could show how much the Government will

lose under the present system, and the length of time it will

require to bring this public domain into cultivation, considering

the time it has already been in market. It would be some seven

hundred years at the present rate of disposition. I could show,

upon the principle of time operating upon value, what a great

advantage it would be to the Government to give the land
away, and thereby induce its settlement and cultivation.

Well, then, ]\Ir. Chairman, I think it is pretty near time
to pull down from this right-hand column those words, that

you would have "a diminution of the revenue."
Now, what comes next upon the left, the weakest, and based

upon the least principle, but upon broad and presumptuous
assertion? Tou have up there " agrarianisni and rank dema-
gogism. " Is it demagogism to comply with the requirements

of the Constitution? Is it agrarianism to permit a man to

take that which is his own? They say, when you come to

the principle of agrarianism, you take that which belongs to

one man to give it to another. Such is not the principle of

this bill. We have 9,000,000 quarter sections, and 3,000,000

qualified voters. Suppose we were going to make a pro rata

distribution ; there would be three quarter sections for each
qualified voter in the United States.

Now, the bill provides for everybody, rich or poor, high
or low, to come forward and take a quarter section. By per-

mitting one man to take part of what belongs to him, it does
no one else injustice. We see there is no agrarianism in that.

What does agrarianism mean? Property which had been ac-

cumulated by the labor, industry—by the sweat of the brow
of you, me, or anybody else, taken and divided with some one
who had not made use of a corresponding industry, I would call

agrarianism. Agrarianism is the division of property among
those who did not participate in or contribute to its accumula-
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tion. This proposition does no such thing. By permitting a

man to come forward and take one-third of his own, is anything
taken away from you? Does it diminish your estate? Does
it make you worth one cent less than you were before? Not
at all. Then where is the agrarianism? Where is the dema-
gogism—the injustice? It pulls none down, but elevates all.

It takes the poor by the hand and lifts them up—taking nothing

from the rich. AVhat now becomes of the left-hand column of

the rampart ? It topples and falls to the ground with the other

two. It is time for the enemy to make an unconditional sur-

render.

Wliile tlie Homestead Law was not enacted for many
years, a bill was passed in the session of 1853-4, and
approved by President Pierce on August 4, 1854, by
which the price of public lands was fixed in accordance

with the number of years which they had already been
in the market, and with a sliding scale down to twelve

and one-half cents per acre.

Mr. Grow then became the chief advocate of the orig-

inal measure, introducing it in varied forms at each ses-

sion. It gradually assumed the aspect of a party meas-
ure, the Republicans being its advocates and the Demo-
crats opposing it, ostensibly on the ground that the

Graduating Act had settled the land question, but really

because the act would augment the preponderance of the

free States over the slave States.

Andrew Johnson, advanced to the Senate, introduced

the bill in that Chamber in 1857. It was passed by the

Senate and the House, but vetoed by President Bu-
chanan upon the ground that, by a strange oversight,

persons of foreign birth might enter lands without be-

ing the heads of families, though this was a condition

of entries by native citizens.

The same bill, with this defect remedied, was intro-

duced in the next Congress and passed the House by
107 votes to 16, and the Senate by 33 votes to 7, and was
approved by President Lincoln on May 20, 1862,
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Land-Value Taxation

[the single tax]

Plerbert Speneer and Patrick Edward Dove (1850) Deny Rightfulness of

Property in Land—Edwin Burgess [Wis.], in 1859, Proposes to Restore

the Land to the People by Limiting All Taxation to That on the Value

of Land Exclusive of Improvements : His Letters to the Racine Advo-

cate on the Subject, Including a Controversy with "S. S. "—Henry
George [Cal.] Arrives Independently at Burgess's Theory: His

"Progress and Poverty" and Other Books upon the Doctrine: His

Career—Tom L. Johnson [0.] and Other Representatives "Prank"
George's "Protection and Free Trade" Throughout the Union—Speech

of Johnson in the House :

'
' Eree Trade and the Single Tax '

',
Quoting

from "Protection and Eree Trade" on "Restoration of the Land to

the People"—Charles E. Belknap [Mich.], in Reply, Quotes from
"Progress from Poverty" by Giles B. Stebbins [Mich.]—The Single

Tax Platform—History of the Movement—Speech of Representative

Henry George, Jr., on "The Boad to Freedom"; Questions and Ob-

jections by George W. Norris [Neb.], Swagar Shirley [Ky.], Edward
L. Hamilton [Mich.], Benjamin K. Focht [Pa,], John E. Raker [Cal.],

Philip P. Campbell [Kan.], Rufus Hardy [Tex.], James M. Graham
[111.]

IN the decade following the introduction of the Home-
stead Act, and preceding the Civil War, the ques-
tion of private property in land was seriously pon-

dered in America, although not to the same extent as
it was in G-reat Britain, owing to its obscuration here by
the absorbing issue of private property in man (chattel

slavery)

.

Herbert Spencer, the English philosopher, in chap-
ter IX of his "Social Statics" (1850), demonstrated with
Euclidean clearness and cogency the common right of
all men to the use of the earth. This work made a pro-
found impression on a number of progressive thinkers
in America, although it was not until the close of the

52
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Civil War that the philosophy of the author, expressed
in this and succeeding works, became generally known
and appreciated here.

Even in the days of youth (Spencer was thirty years
of age when he published "Social Statics," after sev-

eral years' cogitation on the subject) when, if ever, a

man is optimistic, Herbert Spencer had little hope that

the restoration of the land to the people would be accom-
plished, in view of the fact that the institution of private

property in land, by law and custom, had permeated
every fiber of the social system. Therefore it was little

wonder that in advancing years he repudiated chapter

IX of his early work, claiming that, in view of the vested

private interest in land, the appropriation of rent by the

l^ublic would be unethical unless the landowners were
compensated. On this point Henry George replied to

him in his "A Perplexed Philosopher" (1892).

In the same year which saw the publication of "So-
cial Statics" (1850), Patrick Edward Dove, a Scots phi-

losopher, published "A Theory of Human Progression,"

in which he came independently to the same philosophic

conclusion reached by Spencer, but, in opposition to the

despair of the English philosopher, he proclaimed that

the restoration of the land to the people would be the

next great step in democratic government. He further

declared that when the land was taken there would be

no compensation to the owners, since this would be no

advance in civilization, the people becoming slaves to

the debt incurred (literally "bond" slaves) instead of

to the land. His conclusions were drawn from the com-

pensated emancipation of the slaves in tlie British West
Indies. By what right, he asked, do you tax the English

white laborer to pay the Jamaica man-owner for fore-

going an unnatural and unjust privilege in the labor of

a black man? When the land question is settled, said he,

it will be upon no such inequitable basis.

Dove's book was little read in this country, only the

Abolitionists, to whom it was highly recommended by

Senator Charles Sumner, being interested in it, and that

chiefly because of its position on slavery—Dove's highly
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optimistic, but yet true, prophecy, that this barbaric in-

stitution was doomed to perish within a very few years,

being most encouraging to the little band of advanced

thinkers who were fighting against forces apparently in-

domitable.

Neither Spencer nor Dove presented a practical pro-

gram for the restoration of the land to the people. This

remained for political thinkers in America—at that,

period the most prolific of all countries in invention,

which is the adoption and utilization of existing forces

and instrumentalities for the accomplishment of new

THE srNCLETAX WILL DOIT !

ACCSSS TO LAND VflLL SOLVE THE LABOR-CAPITAL OVCSTION

AI.L 9THtrt PR0POi£O REmeOlElAHESASeD ONMA^Tirif/Al PIATFORM

j^H?'.,

ends in every field of human activity, political and so-

cial, as well as industrial. These thinkers, being inher-

itors of the mental slant of the Revolutionary patriots

who had revolted from an empire and founded a repub-

lic on the basic democratic idea of the control of the tax-

ing power by the people, naturally turned at once to

taxation as the instrument for maintaining that republic

by abolishing abuses which had been permitted to re-

main in the Government at its foundation, either because
it was thought that the abuse would die out of itself (as

in the case of slavery), or because the abuse had not
made itself felt at the time (as in the case of land mo-
nopoly).
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Now the Constitution, by forbidding tlie Federal
Government to interfere with the domestic institutions

of tlie States, and by recognizing slavery in compelling
the return of fugitive slaves, and in counting five slaves
as three freemen in apportioning the basis of represen-
tation in the popular house of Congress, compelled a
political solution for the first great abuse, the private
ownership of man (chattel slavery), which had to be
abolished before the promise of the Declaration of In-

dependence could be fulfilled and this country become
a land where all men had equal rights to "life, liberty,

and the pursuit of happiness." No economic solution

was possible, although economic arguments were pre-

sented by anti-slavery men to induce the slave States
voluntarily to abolish the institution which gave them
their evil distinction.

But the second great abiise, private ownership of
land, or industrial slavery, as the thinkers regarded it,

had been left a purely economic question, and so the in-

strumentality of taxation could here come freely into

play.

Indeed, the use of this instrumentality was invited

by the Constitution itself, which expressly gave the Fed-
eral Government the power to tax the value of land in

the States in ratio to population. Furthermore, the opin-

ion of the Supreme Court, delivered by Chief Justice

John Marshall, that "the power to tax involves the

power to destroy,"^ permitted the use of this grant to

1 The case in which Chief Justice Marshall said that '
' the power to

tax involves the power to destroy, '

' was McCulloch vs. Maryland, reported

in 4 Wheaton, 316, in the year 1819.

The question before the Court was the validity of a statute of Mary-
land requiring the notes of the branch of the United States Bank estab-

lished in that State to be issued upon stamped paper, subject to a stamp
tax levied by the State. There was at issue not only the constitutional

power of Congress to establish the bank, and the bank to establish its

branches, but, also, the power of the State to tax such branches. After

holding that Congress had the constitutional power to establish the bank,

and the bank the right to establish its branches in the State, it was held

further that the State, within which the branch was located, could not,

without violating the Constitution, tax that branch. The State government
had no right to tax any of the constitutional means employed by the gov-

ernment to execute its constitutional powers, and no power by taxation
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tlie practical destruction of private ownership of land,

and the practical creation of public ownership thereof.

Whatever be the nature of a tax, and however small its

rate, it accomplishes this conversion or redistribution of

property in some manner and to some degree, and is es-

sentially confiscatory in that the principle of compensa-

tion to the loser in cases of changes in taxation is not

recognized in our laws as obligatory.

Thus the American philosophers who belonged to the

class of Spencer and Dove (although they developed

their theoi'ies independently of these, and, indeed, of

each other) made a great advance on the British phi-

losophers, who never thought of taxation as the means of

restoring the land to the people.

The first of these American economic revolutionists

was Edwin Burgess.

Edwin Burgess (born in London in 1807, died in

Eacine, Wis., in 1869) emigrated to the United States in

the middle 40s, locating in Eacine and engaging in his

trade as tailor. Acquiring a modest competence and
failing in health, he retired from business shortly be-

fore the breaking out of the Civil War, and thereafter

devoted himself to advancing his theory of restoring

the land to the people through the instrumentality of

or otherwise to retard, impede, burden or in any manner control the opera-

tion of the constitutional laws enacted by Congress to carry into effect the

powers vested in the national government.

At page 431 the Court says: "That the power to tax involves the

power to destroy; that the power to destroy may defeat and render use-

less the power to create; that there is a plain repugnance in conferring

upon one government the power to control the constitutional measures of

another, which other, with respect to those very measures, is declared to be
supreme over that which it exerts the control, are propositions not to be
denied. ... If the State may tax one instrument, employed by the

Government in the execution of its powers, they may tax every other

instrument. They may tax the mail ; they may tax the mints ; they may
tax patent rights; they may tax the paper of a customs house; they may
tax judicial process; they may tax all the means employed by the Gov-
ernment to an excess which would defeat all the ends of government. This
was not intended by the American people. They did not design to make
their government dependent on the States . . . The question is, in
truth, a question of supremacy; and if the right of the State to tax the
means employed by the General Government be conceded, the declaration

that the Constitution, and the laws made in pursuance thereof, shall be the
supreme law of the land, is an empty and unmeaning declaration."
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taxation. A series of letters from him on this subject

were published in the Racine Advocate during 1S59-G0.

They have been republished in 1912 in pamphlet form
by Hyland Raymond and Willifim S. BufPham, Racine,

Wis. Say his publishers:

"We who were young at that time remember him as a man
of liberal ideas in both politics and religion, yet most kindly,

moderate, and thoughtful in all things, but in the overshadow-
ing presence of the anti-slavery campaign and the impending
Civil War these letters of his were passed over as the irrelevent

dreams of a crank, and at the time excited but little note or

comment.
Yet here M'as a man who probably never read the writings

of any of the great political economists, yet who, out of a

heart overflowing with sympathy for his fellowmen, and
especially for the masses of his fellow-countrymen and a won-
derful keenness of intellect, evolved practically the whole theory

of the single tax as set forth and elaborated twenty years later

by Henry George.

Letters on Taxation

By Edwin Burgess

In his first and second letters Mr. Burgess showed
the evils which arose from the existing use of the power-
ful instrument of taxation and the good -which would
result from confining it to its sole beneficent purpose,

the destruction of monopoly.

Being in the county clerk's room of the court house, I

saw a large pile of papers headed "Statement of Property,"

to be filled out and sworn to by every resident owner. "The
number and value of horses and cattle, mules, and asses, sheep,

hogs, pleasure carriages of every description, watches, moneys
and credits, merchant's stock, manufacturer's stock and other

articles of personal property," which is everything that one

person could sue another for stealing.

Now I could not help thinking somewhat on the cost as well

as consequence of such a method of taxing people for the sup-

port of government.

1. Taxing people for their personal property—on their

oath—is a premium on perjury, because those who lie the most



58 GREAT AMERICAN DEBATES

pay the least taxes, and children born under such influences

will be famous for lying—if there is any connection between
cause and effect in the condition of parent and offspring.

2. The means of valuing or assessing are very expensive,

thus increasing the cost of government as well as the cost of

corruption.

3. Taxing personal property prevents production, because

the tax being added to the article for sale increases its price

in proportion to the means of buying. Hence, less is sold and
less is made, and the makers are less employed; and, having

consequently less with which to buy, the makers of other things

will be less employed also—till the surplus workers will become
paupers and suffer much misery in consequence ; many will

become hopeless and reckless because hopeless. Some will be
tempted to commit crime for the temporary alleviation of their

misery, which, repeated, soon becomes a habit ; thus the tax

on personal property, or the product of industry, increases

the amount of paupers and criminals, while the cost of keeping
paupers and criminals, officers and legislators, increases the

amount of tax and the cost of government, of course. If any
person puts up a new fence, or makes any visible improvement
which employs the unemployed and beautifies the city—he is

taxed annually in proportion to the evil he prevents and the

good he does.

4. Taxing personal property is inquisitorial, burdensome,
and aggressive against our right to labor and enjoy the fruit

of our toil unmolested ; so long as we injure no one, we should
be protected against aggression instead of suffering aggression.

5. Taxing people in proportion to their industry prevents
industry, because when an industrious person labors twelve
hours per day successfully he must pay twelve times as much
taxes because he has made twelve times as much property to be
taxed as if he had worked only one hour per day, and besides

the limit of his means to pay the tax, whether in a watch, a
piano, or a horse, no one likes to be taxed for the idleness

of others, and he feels the injustice also, and improvements
are thus prevented which would profitably employ the idle.

6. Taxing personal property raises the price of land, and
thus promotes its monopoly by the rich, because land being the
source of our subsistence, which labor develops or increases,

from which, and on which, all must live, and money instead of
manhood being the qualification for owning land, it follows

that, in proportion as the taxes are on personal property, the
land will be exempt, and it will be thus comparatively cheap
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or easy for the rich to monopolize ; so that if all the taxes were
on the land it would sell for the lowest price and would be
most difficult to monopolize, but, if all the taxes were on
personal property and none on the land, then the land would
sell for the highest price, and labor would sell for the lowest

price because of the excessive competition of the landless and
destitute workers, who, by selling their labor for the smallest

portion of its produce, would keep the land at the highest

possible price ; so, when you want land to be low and wages
high, put all the taxes on the land, but, if you prefer labor

to be low and land high, you have only to put all the taxes

on personal property. All articles of productive industry cost

the keeping of the maker and contriver, but the land costs

nothing for either. It is the natural inheritance of all, for all

time, and all should be protected in their possession, and those

who own all the land should certainly pay all the taxes for

keeping them in possession and their neighbors out of it.

7. Taxing personal property promotes the monopoly of

capital (as well as land) because whenever labor can be bought

for a small portion of its produce the larger portion (or the

unpaid labor) is owned by the capitalist in the name of profit,

with which he can starve the landless workers into worse terms

as long as they continue landless in proportion to their numbers
and necessities.

8. Taxing personal property by preventing production and

promoting the monopoly of land and its products makes the

means of living the most precarious, especially for the landless,

because there is less produced in proportion to the wants of

the community, and as the land is high and labor low (from

the taxes on industry and competition of the landless), it is

proportionally beyond the means of the cheaply paid laborer

to purchase the land, or even to rent it; and, when the means

of living are the most precarious, the greatest anxiety is suffered

by the landless, and the continuance of that anxiety causes

nervousness, sleeplessness, misery, and insanity, which is trans-

mitted to the offspring with increased force, and thus is insanity

made hereditary.

9. Taxing personal property promotes intemperance by

making labor so cheap that the labor must toil excessively for

a living, thus causing bodily exhaustion as well as mental

anxiety to the landless workers, and indolence also on the part

of those who live on the labor of others. Those whose bodies

are exhausted by excessive toil, and whose minds are suffering

from mental anxiety, crave stimulants to recruit the body and.
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make the mind forget its care, while those who live in idleness

on others' toil crave stimulants to quicken the circulation

which should be sustained by honest, temperate toil, carrying

with it the moral satisfaction that for all they enjoy no one

suffers. Then, and not till then, will the good be transmitted

to the offspring instead of the evil as now.

10. Taxing personal property by making land dear and

labor cheap promotes prostitution and disease to a fearful ex-

tent. Is not woman more sensitive and weaker physically than

man, and when she can get no just reward for her labor, and

frequently no right to labor, need we wonder that she sells

herself legally or illegally for the means of living? Are not

the high price of land and the low price of labor, or the no

right of land and consequently no right of labor, the main

causes? And thus is woman driven by injustice, poverty, and

misery into temptation, and prayed out occasionally in revivals.

Pray folks out of temptation, while driving them in,

la the usual way to atone for the sin;

To fight the effect, while feeding the cause.

You will find the foundation of most of our laws.

11. Taxing personal property is the main cause of rent,

interest, and usury, for rent of land is but interest on the price,

so that when the land is high the rent will be in proportion,

and all the wages of the landless are required for their support

;

they cannot buy land or build houses, or have capital for

business, but must pay rent or interest for all. Usury is but

interest or rent of money—more than the law allows—which
is sustained by the extremes of rich and poor, caused by land

monopoly and its causes. Do we really want permanent pros-

perity and the interest of all to be honest and live on their

own labor instead of speculating on the unpaid labor of others ?

Do we desire purity and truth instead of corruption and
perjury to prevail? Then repeal all taxes on industry, and
let the monopolists of land, the source of our living and the

rightful inheritance of all, pay taxes in proportion to the

value of what they monopolize, then poverty, prostitution, and
intemperance will soon be among the things that were.

Letters III and IV criticized the Wisconsin tax laws.

In Letter IV he used a term which has become the ac-

cepted definition of the single tax. It is a pity that Mr.
Burgess's definitive phrase, the "ad valorem land tax",
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lias not also been adopted in place of the present mean-
ingless title.

Mr. Burgess said:

I would not tax any personal property or product of in-

dustry in any form, but the land alone, according to its market
value, irrespective of all improvements.

In Letter V Mr. Burgess wrote of merchants shifting

their stocks of goods from one State to another to escape

taxation; of rich men "swearing off" their personal

property assessments. He doubted if one-half the per-

sonal property in the country were taxed, the conscien-

tious paying, therefore, not only for themselves but for

the unscrupulous.

Returning to the "ad valoremi land tax" he said:

If all taxes were on the land, would railroad monopolists

want to steal the land (the birthright of all) by millions of

acres while they deny to the landless and moneyless any land

on which to get their "daily bread," while they hire ministers

to open their robbery meetings in Congress by prayer? Do
they not know well that it is only by keeping the workers

landless that they can buy their labor for the smallest portion

of its produce, and if all had what land they needed their

plundered land would be almost valueless for sale, though its

value for production and human sustenance would be un-

diminished ?

If all the taxes were on the land, and none on improvements,

then there would be the greatest encouragement for improve-

ments and industry; then farmers and merchants would not

turn land speculators, and run all over creation to buy land

at ten shillings per acre with the produce of their toil, but

make and enjoy the comforts of life with their families at

home instead of being a curse to the landless and their families

elsewhere; they could then have no fear that their children

would suffer for want of land whenever they might need it.

"Were all the taxes on the land and the people's land free

to the landless, then none would be driven into the wilderness

to suffer the changes of climate and want of society, but those

who desired could then settle nearer to their kindred and

friends and enjoy the blessings of friendship, love, and home

with much less cost and inconvenience.
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Were all the taxes on the land and the people's land free,

then the hitherto landless could soon build their own homes

on their own land and raise all they needed to consume or

exchange, and no longer need the land, houses, or capital of

others; then rent, interest, and even usury would cease for

want of poverty to sustain them, for, the curse, land monopoly,

being removed, the effect would cease with the cause. Thus

would the happiness of mankind be immeasurably increased

and misery be proportionately diminished; then would earth

be redeemed from the giant sin of land robbery, and the Para-

dise of the present or future be as far above that of the past

as the intelligence of the philosopher is beyond the ignorance

of the child.

In Letter VI Mr. Burgess attacked the tariff, even in

the mild form of tariff for revenue only, as set forth in

the report of Howell Cobb, Secretary of the Treasury,

December 6, 1858.

Does not all such taxation go directly to promote the profit

of land monopoly and man monopoly (or slavery) ? Does it

not take the taxes out of the pockets of the toiling consumers,

and, by exempting the land from so much taxes, enable the

landlord to sell or rent his land for so much more? Do people

buy these imported goods in proportion to the land they hold,

or in proportion to the slaves they hold? If not, who pay the

taxes and make landholding and slaveholding profitable?

He then discussed the relation of land monopoly to

slavery.

Land monopoly is really the parent of chattel slavery, for

if no persons owned the land of others, or more land than
they needed to cultivate by their own labor for their own
support, they would not covet their fellow-men as slaves; but,

having obtained the land of others by legal or illegal robbery,

they crave their fellow-men as slaves to work it for them, and
Africa must be robbed, and slaves must be bred, and men
and women and children reduced to bondage to maintain in

luxury and idleness a land-robbing and man-robbing aristocracy,

a nobility forsooth, based on the lasso, the manacles, and the
lash; the gag, the fetter, and the thumbscrew; the whipping-
post, the chain and ball, the man-stealer, and the bloodhound.

The law might sanction slavery to all eternity if it was
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unprofitable and no law worshipers would be patriotic enougk
to hold slaves any more than they would carry white men to

Africa for slaves at a loss. Let us, then, remove this cause

or temptation which is the profit by putting all the taxes on
the land, and the effect will assuredly cease.

Letter VII was devoted to the arguments for free

trade. In place of deriving revenue from taxes on con-

sumption he would do so from taxes on monopoly, that

is, land.

To illustrate the relative merits of the tariff and the land

tax, let us suppose, for example, that Kacine exempted all

merchants' and manufacturers' goods from taxes, and all grain,

farm produce, etc., and all improvements from taxes, and put
all the taxes on the land, and at the same time Llilwaukee

exempted all land from taxes and put all the taxes on the farm
produce and merchants' and manufacturers' goods and im-

provements, M'here would the mechanics, merchants, and manu-
facturers settle ? "Where would the farmers go to sell their

produce and buy their goods? Would not Racine grow rapidly

while Milwaukee dwindled? And will not this be true of any
city, town, county. State, or nation?

The land tax, unlike the tariff, would require no extra

officers for assessing and collecting revenue for the general

Government, as the expenses would be defrayed by a percentage

on the assessment for State purposes, which would be trans-

mitted to the general Government in the best manner.

Think what a saving that would be over the old feudal

system of barbarian despots! No buying Cuba or any other

country on the plea of the benefits of free trade, but free

trade without buying the country for it; no custom houses

and officers ; no revenue service to diminish our liberties, increase

our expenses, and rob us of our right of free trade on the plea

of protection; no commercial treaties abroad for special

monopolies or vexatious litigation on tariff violations at home;

more producers and fewer destroyers; standing armies and

navies being no longer needed while our commercial motto

shall be "Free Trade with All the World."

In Letter VIII Mr. Burgess spoke of the present tax

system as depopulating the country districts and crowd-

ing the cities until these became "cess-pools of pauper-

ism, prostitution, misery, disease, and crime."
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But the land tax would abolish land monopoly and make

the means of living honestly the most easy and certain for all,

and make it unprofitable to keep land idle ; then people would

settle near each other for convenience, comfort, society, and

profit, and farmers would not need to send their children to

cities for education. We should save millions weekly in cost

of local government, in rents, interest, and usury, besides di-

minishing pauperism, prostitution, disease, and crime.

Letter IX continued the comparison of the ad val-

orem land tax with the tariff. The former had the ad-

vantage not only in defraying all governmental expense,

but in increasing, instead of decreasing, the productive

power of the country to pay it. With cheaper land

there would result cheaper food. Rents Avould diminish,

the saving being distributed among the manufacturer,

the laborer, the merchant, and the consumer.

For, with all the taxes on the land, it would not pay to

keep it idle, therefore speculation in land would soon cease

and be transferred to untaxed manufactures or labor, which
would increase the demand and raise the wages of labor and
reduce the profits of capital and speculation, and at the same
time we should create and sustain the most permanent and
profitable home market for produce and manufactures. For,

when farmers desire to settle near factories for the benefit

of market and exchange, they may be sure the land will never

be high nor manufactures either ; because the tax is on the

land and not on the manufactures, which keeps the landlord's

rent and the speculator's profit from the land, and the robber
tariff from the manufactures also.

Jjetter X amplified the former suggestion of the in-

timate relation between slavery and land monopoly.

By the operation of the ad valorem land tax the poor
white man in the South as well as in the North will possess
and cultivate land now held for speculation. As slave cultiva-

tion is always poor and exhausting, slave farms surrounded
by free farms and slave States surrounded by free States could
not commercially compete with either in their surplus produc-
tions, and thus the profit of slaveholding would be diminished
or destroyed.



THE SINGLE TAX 65

Were all the taxes on the land, it would not pay to keep
it idle; the result would be cultivation to make it pay, which
would cause an abundance of 'produce for which manufactures
would be made to exchange. And as the land would be free

or cheap, the wages of labor would rise, because, whenever
manufacturing paid less than farming, many more would farm
the land, and thus equalize the wages of labor between farming
and manufacturing.

With cheap free land, with the aid of machinery, we could

easily produce a super-abundance of all that is best for man-
kind, and have an abundance of leisure for the cultivation

of our physical, mental, and moral faculties, and thus produce

that physical, mental, and moral elevation which slavery, either

wages slavery or chattel, must inevitably dwarf instead of

develop.

Letter XI was in rebuttal to a reply to Mr. Burgess's

letters which, had been made in the Eacine Advocate by
one who signed himself "S. S."

"S. S." thinks it wrong that the farmers, who, he says,

"make the least cost of government," should pay in proportion

to the land which they own. I think if the farmers do make
the least cost of government it is because they enjoy their

right of land and are less exposed to the destitution, privation,

and temptations of the landless, and this is one of the reasons

why I put all taxes on the land. With the high price of land

caused by the labor tax, the landless and moneyless have no

choice but to labor for others if they can get the work, or beg,

steal, or starve. So that it is not the honest and thrifty, but

the lazy and greedy farmers and land monopolists who own
vast quantities of land and cultivate but little, who make
paupers, drunkards, and criminals of the landless which "S. S."

charges on the citizens, and would fain make the citizens sup-

port all the drunkards, paupers, and criminals whom the land

monopolies have made. Why, he might as well buy up and

monopolize the breasts of the mother and then blame the babe

for crying for its food, for the land is to mankind what the

breast is to the babe—the source of subsistence.

believe that no one has a moral right to land because he

has bought it and paid for it any more than the slaveholder

has a moral right to the man, woman, or child he has bought

and paid for, because no one can have a moral right to sell

the land which belongs equally to all, or to sell the man,

Z—

5
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woman, and child whose persons, liberty, and labor belong to

themselves.

Mr. Burgess showed that the ad valorem land tax

was a "single" tax, in that it was paid only once, while

all other kinds of taxes were liable to be laid again and
again on the same property in its varying aspects.

"S. S." says the whole system of balances and averages

would be changed, and this to the detriment and pecuniary

ruin of the present and future farn^ers. Now, the farmers,

as well as mechanics, could change their occupation if they

found manufacturing more profitable, and much more easily

than at present, because the land for the factory would cost

probably nothing, and there would be no inquisitorial, pauper-

izing "labor tax" on manufactures to prevent them. So also

it would be easier to commence farming because the land would
cost less, and every implement and machine needed for cultiva-

tion would cost less also, and there would be no tax on the

stock of the farmer or manufacturer, or on the improvements
of either, so that the changes in values would be good for

farming and manufacturing, and no "ruin" could result to

present or future farmers or manufacturers from the land
tax, but permanent prosperity to both.

"S. S." says: "If the great burden of the land tax

causes one to sell out, the same cause will prevent others

buying." I contend that the taxes will be much less and
consequently less burdensome, because, the land being priceless,

any persons, or, at least, many, could till the lands for them-
selves, whom we now keep as paupers and criminals. This

would diminish the cost of government (or taxes), which will

be less burdensome in proportion to the cheapness of land,

and only the land kept idle or badly cultivated would be obliged

to be sold because it would not pay the tax. And none can

rightly keep land idle and make others suffer for their in-

dolence, else, if one man could buy all the land he might keep

all of it idle except enough to support himself and starve every

one else to death.

"S. S." says: "At the low price of produce resulting from
an increase of producers and a decrease of consumers, the

farmer cannot sustain himself and pay his increased and in-

creasing tax." This is the old fallacy of supposing that cheap
land would compel people to farm while manufacturing paid

better.
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"S. S." says: "But, supposing the prices remain relatively

the same, what better is a man off by paying a large tax to

a government than paying the same amount in rent to a land-

lord ? " I reply : Not only would the taxes be diminished
by all the cost of the revenue service, but by that of every
pauper and criminal who ceased to be landless because of the

free or cheap land, also by that of every pauper and criminal

who found labor in manufacturing for the increased supply of

the produce of the land, while the very rent to which "S. S."
refers would be saved also by any houses that were placed on
the free or cheap land by their owners, and all interest and
usury would cease also, as all could easily own their own
homes and make all the capital they needed. Then bankers,

brokers, and usurers would soon die out from the universal

prosperitj' of mankind.
' S. S. " complains that the land tax would change the

actual and relative value of land. The actual value is its

productive power which it would not change except by en-

couraging its use and making its idleness unprofitable. Its

relative or money value might be changed by the Homestead
bill which "S. S." might charge with destroying the hard-

earned property of millions of monopolies by giving their birth-

right to millions of mankind. Let us remember that when
we trade in the rights of others in buying risk, and not at the

cost of the innocent or the wronged.

"S. S. " says: "No man can have any more right to the

soil another has bought than to the food that another has

raised from it, or to the clothing or other products that he
has earned by its cultivation." "S. S. " still fails to distinguish

between the land, which naturally and morally belongs to all,

and the produce of the land, which naturally belongs to the

producer. Suppose one man or many could buy all the land,

who has the right to sell it ? Would the buyers have the right

to starve all the rest of mankind and entail the land to their

children with the eternal power of starving all other children?

I think not, and therefore think the right of land is as in-

alienable as our existence, and that everyone who buys the

land of others ought to lose it, just as the slaveholder who buys

a man, woman, or child ought to lose what he paid for his

covetous villainy.

It is interesting to note in this last opinion the un-

yielding opposition to "compensation" which distin-

guished Patrick Edward Dove and Henry George.
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Heney Geoege

From twelve to twenty years after Mr. Burgess

wrote his "Letters on Taxation," Henry George, a com-

positor and journalist of San Francisco, developed the

same theory and program. The vast fortunes acquired

in California through the sudden and great increase of

values in land and in properties, such as railroads, de-

pendent on franchises in land, and the increase, at the

same time, in poverty, not merely relative but absolute,

as shown in constantly diminishing wages, had called his

attention to the land question as the fundamental prob-

lem of government.

He published his views on the subjects in 1871 in

a pamphlet entitled
'

' Our Land and Land Policy. '

' The
basic principle was that private appropriation of the

value of land is a monopoly.
The germinal idea of this book George developed into

a treatise which he published in 1879. This was '

' Prog-

ress and Poverty."
In this, his greatest work, Mr. George attacked

the "wages fund theory" of John Stuart Mill, which,

though Mill had abandoned it in the last years of his

life, was generally accepted, forming, indeed, the basis

of the trades union movement and the doctrine of pro-

tection. According to this theory wages are paid out
of capital. George held that wages are directly labor's

own creation, and therefore that there is no essential

conflict between labor and capital, but that both should
cooperate in destroying the common enemy, monopoly,
which in all its forms rests upon absorption of public

revenues by private persons through special privileges

granted them by the State and protected by law.

"Progress and Poverty" became recognized within a
few years after publication as an epoch-making work in

economic and social science. It elicited many replies

from persons of greater or less eminence and ability,

among which may be mentioned "The Prophet of San
Francisco" [1884], by George J. D. Campbell, the eighth
Duke of Argyle, and "Property and Progress" [1884] by
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W. H. Mallock, a leading English writer on social and
economic matters.

In 1881 Mr. George wrote a book specially applying
his philosophy to the burning issue of the day in British
politics, which he called at first "The Irish Land
Question," and, later, simply "The Land Question,"
since its principles were applicable to the solution
of the problem in all countries. He visited Great
Britain several times in the early eighties in the interest

of his doctrines, promoting a "Land Restoration
League, '

' which steadily grew in influence in the Liberal
party, until in 1909 David Lloyd George, Secretary
of the Exchequer, embodied the land value tax in the

national budget.

In 1886 George became the Labor candidate for

mayor of New York against Abram S. Hewitt, Demo-
crat, and Theodore Roosevelt, Republican. Mr. Hewitt
was elected, George running a close second. Believing

that there had been an agreement between the Demo-
crats and Republican managers, whereby sufficient Re-
publican votes were counted for Mr. Hewitt toward the

close of the poll to secure Mr. Hewitt's election, Mr.
George devoted from that time forward much of his

energies to secure ballot reform. For this, in connec-

tion with the propaganda of the single tax, he visited

Australia, where the secret ballot was used. To the ex-

ertions of himself and his followers is largely due the

general adoption of this system throughout the United

States.

In 1886 Mr. George wrote a work called "Protection

and Free Trade," in which he made special application

of his philosophy to the tariff.

In 1892, when the discussion on the McKinley bill had

made the tariff the leading political question of the hour,

Tom L. Johnson [0.], who was the leading Single-

Taxer in Congress, and who knew the self-sacrificing

devotion of Mr. George to his cause, secured his consent

that the entire contents of the book be incorporated

in speeches to be delivered in Congress by Mr. Johnson

and others, and, being spread upon the Record, to be
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"franked" in the form of reprints as public documents

by these Congressmen to persons in every part of the

country. There were 1,062,000 copies so circulated. Nat-

urally the sales of the regular edition of the book were
greatly impaired, to the author's financial loss. In the

political campaign of 1912 a million more of these copies

were sent out under franks of Representative Henry
George, Jr. [N. Y.], and other Congressmen friendly

to free trade and the single tax.

The Congressmen who joined with Mr. Johnson in

1892 in incorporating the book in their speeches were
William J. Stone [Ky.], Joseph E. Washington [Tenn.],

George W. Fithian [111.], Thomas Bowman [la.], and
Jerry Simpson [Kan.].

Mr. Johnson introduced his quotation with the fol-

lowing speech (March 31, 1892)

:

Free Trade and the Single Tax

Tom L. Johnson, M. C.

I am for free trade, not merely as a matter of wise policy,

but as a matter of natural right. I hold that the right freely

to trade with whomever one pleases and on whatever terms
he pleases is one of the most important of those natural rights

asserted by our Declaration of Independence, and that to

deny this to the American citizen is to that extent to enslave

and rob him. To the open enunciation of this clear principle

I hope to see the Democratic party come. When it does it

will be invincible.

I hope to see this Congress, before we adjourn, pass a bill

putting lumber, coal, and iron ore on the free list, and, to

show that as a manufacturer I am ready to take just what I

propose, I am willing to put steel rails also on the free list.

Michael D. Harteb [0.].—And agricultural implements?
Mr. Johnson.—Yes, and agricultural implements. ]\Iy

colleague, who is one of the largest of agricultural implement
makers, has, too, the spirit of true free trade, and stands

ready, and more than ready, to vote for the abolition of every

duty that applies to what he makes.

I was very much interested, a few days ago, at the ex-

planation of the gentlemari from Iowa [Walt H. Butler] of
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what he meant by free trade.^ Let me say frankly that I
am not that kind of a free trader. As a Democrat I am here
simply to enter my protest against that part of the tariff that
is protective, for that is as far as party divisions yet go, both
Democrats and Republicans agreeing that we shall continue
to raise the revenue by a tariff. But in my humble opinion in

this matter, both are wrong.

Speaking for myself, and speaking too for a large and
rapidly increasing body of men within the Democratic party,

I wish to say that what I mean by free trade is not a tariff

for revenue only, but nothing less than free trade itself; the

abolition of all custom houses and the same freedom to trade

with all the world that we now have between our States.

Though the Democratic party has not yet got so far, I

hope some day to see it advocating that principle. The dis-

cussion now going on must broaden till it brings up the whole
question of taxation, and it is in this that the real solution

of the labor question is to be sought.

We talk of taxing things—as taxing sugar, or taxing iron,

or taxing wooL But inanimate things cannot pay taxes. At
last taxes are levied on men. Discussions of taxation are in

reality discussions of how burdens shall be levied, not on mer-

chandise, but on men. Already the discussion of the tariff

question is bringing out this fact, and as it goes on we con-

stantly hear expressions that show that it is working in the

minds of the people.

In discussing the question of taxation what we are really

discussing is how men shall be taxed for the support of the

Government. A poll tax taxes men by the head. An income

tax taxes men in accordance with their incomes—or aims at

doing so. A property tax taxes men in accordance with their

property. A tax on land values taxes men according to the

value of the land they hold, irrespective of the improvements

on it. So a tariff tax taxes men in accordance with their con-

sumption. And I protest that it is therefore a most unjust

mode of taxation.

It is in some respects even worse than a poll tax, for that

would not tax the married man more than the bachelor, the

man who rears children more than the man who supports only

himself. It is really a system that taxes men according to

their necessities, and therefore much worse by comparison than

our State taxes on property. It is fairer to tax men on what

they have than on what they consume, and therefore the

'Mr. Butler had defined free trade as a tariff for revenue only,
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general property tax of our States is very much better than the

tariff taxes, even when imposed for revenue only, and without

the sheer robbery of some to enrich others that is involved in

protective taxes. Even an income tax, which is open to so

many objections, which makes a nation of liars, and opens so

many avenues to fraud, and is a miserable tax, is still a great

deal better than a duty on sugar.

But if we abolish the tariff how can we get our revenue?

Mr. Chairman, it would have been better for the country if

that question. How can we get revenue ? had been oftener asked

in this House. The question for years heretofore has been,

How can we spend our revenue? And if there were nothing

else to damn the system of raising revenue by custom house

taxation, the manner in which this imposing of taxes for the

sake of taxation—this pouring of taxes into the treasury for

the sake of giving monopolists opportunity to levy additional

taxes on the people—has demoralized our Government and de-

bauched our politics is enough to do so.

So long as you have a system of taxation dictated by private

interests that wish to use it to make the people pay them more
for what they have to sell, and where similar interests band
together to prevent every repeal or reduction, no number of

watchdogs will be able to prevent the millions poured into the

treasury by the robbery of the poor from slipping out again

in extravagance and corruption. If the people want economy,

if they want purity, if they want an end to the spectacle that

we will see again this year of the money scraped from their

hard earnings being used to influence their votes, they must
insist on some system of taxation that will not foster private

interests.

Plow shall we raise our national revenue? There is no
way in which we could raise it that would be more unjust

than our present system of raising it by tariff taxes that fall

upon consumption, and most heavily on those articles of neces-

sity and common luxury that are used by all. Any system of

taxing men according to their means is better and fairer than
the system of taxing according to what they use. For, since

the poor must use far more of their incomes to live than do
the rich, these taxes fall with heaviest weight on those who are

least able to bear taxation and inevitably tend to make the rich

richer and the poor poorer. They are taxes, not upon surplus
earnings, but upon life, upon comfort, upon decency, upon the

accumulation of the little capital that enables a man to get a,

start, upon marrying and having children.
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Is it not certain that we can find some better way than
this; is it not time that we should at least make up our mind
that tariff taxes must go?

Do not be afraid of the intelligence of the people. The
American mechanic and the American farmer, the great mass
of our people who find year after year of hard toil and close

saving go by without leaving them a whit ahead, and who feel

that in spite of all our wonderful advances in production it

is getting no easier to live, are fast coming to the conclusion

that there is something radically wrong with our system of

taxation. Of the superstition of protection, of the notion that

the capitalists who spend so much money and so much effort

to put on and keep on tariff taxes do so simply out of their

benevolent regard for the farmer and the laborer, there is really

nothing left but the shell. And the moment the Democratic

party have the courage of Democratic principle, and, stopping

their paltering with six-penny measures of tariff reform, will

boldly raise the banner of opposition to all protection, they will

break that shell.

The Knights of Labor lodges, the Farmers' Alliance, the

thoughtful men in all occupations, have been and are still

doing a great deal of thinking about this matter of taxation.

They are fast making up their minds that they want a system

of taxation that will not bear on the millionaire like a feather

and on the day laborer like a millstone ; that will not fetter

labor ; that will not hamper industry ; that will not fine enter-

prise ; that will not muzzle the ox that grindeth out the corn

and let the dog in the manger go free to monopolize and waste

;

a system that will not require a horde of officials ; that will

not provoke extravagance and engender corruption, but will

take from each man for the use of the community the fair

and just return of the special pecuniary benefits that he receives

from the community.
That system is the single tax. All over the country it is

steadily and swiftly making its way in the popular mind—nay,

all over the English-speaking world. It won in the last New
Zealand Parliament, and is already in large measure in force

in that country. It carried the city of London by a tremendous

majority in the municipal elections a few weeks ago. It is on

the verge of practical politics here. It may be too soon yet

to ask this House to consider it, but we shall move toward it as

we move toward free trade. And I am a free trader because I

believe free trade leads to the single tax. [Loud applause.]

I desire to have printed with my remarks the following,
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being an extract from Henry George's book, "Protection or

Free Trade." This book, written by a man who views the

matter from the standpoint of the interests of the great labor-

ing masses, and who is acknowledged through the civilized

world as the foremost of political economists, is the clearest, most

thorough exposition of the whole subject ever yet made.

One of the quotations from Mr. George 's book, which

presented his philosophy, was as follows

:

Eestoration of the Land to the People

Henry George

To make either the abolition of protection or any other

reform beneficial to the working class we must abolish the

inequality of legal rights to land, and restore to all their

natural and equal rights in the common heritage.

How can this be done?

Consider for a moment precisely what it is that needs to

be done, for it is here that confusion sometimes arises. To
secure to each of the people of a country his equal right to the

land of that country does not mean to secure to each an equal

piece of land. Save in an extremely primitive society, where
population was sparse, the division of labor had made little

progress, and family groups lived and worked in common, a

division of land into anything like equal pieces would indeed

be impracticable. In a state of society such as exists in civilized

countries to-day, it would be extremely diificult, if not alto-

gether impossible, to make an equal division of land.

Nor would one such division suffice. With the first division

the difficulty would only begin. Where population is increasing

and its centers are constantly changing; where different voca-

tions make different uses of lands and require different qualities

and amounts of it ; where improvements and discoveries and
inventions are constantly bringing out new uses, and changing
relative values, a division that should be equal to-day would
soon become very unequal, and to maintain equality a re-

division every year would be necessary.

But to make a redivision every year, or to treat land as

a common, where no one could claim the exclusive use of any
particular piece, would only be practicable where men lived

in movable tents and made no permanent improvements, and
would effectually prevent any advance beyond such a state.
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No one would sow a crop or build a house, or open a mine,
or plant an orchard, or cut a drain, so long as anyone else

could come in and turn him out of the land in which or on
which such improvements must be fixed. Thus it is absolutely-

necessary to the proper use and improvement of land that

society should secure to the user and improver safe possession.

This point is constantly raised by those who resent any
questioning of our present treatment of land. They seek to

befog the issue by persistently treating every proposition to

secure equal rights to land as though it were a proposition to

secure an equal division of land, and attempt to defend private

property in land by setting forth the necessity of securing

safe possession to the improver.

But the two things are essentially different.

In the first place equal rights to land could not be secured

by the equal division of land, and in the second place it is

not necessary to make land the private property of individuals

in order to secure to improvers that safe possession of their

improvements that is needed to induce men to make improve-

ments. On the contrary, private property in land, as we may see

in any country where it exists, enables mere dogs-in-the-manger

to levy blackmail upon improvers. It enables the mere owner
of land to compel the improver to pay him for the privilege

of making improvements, and in many cases it enables him to

confiscate the improvements.

Here are two simple principles, both of which are self-

evident :

1. That all men have equal rights to the use and enjoyment

of the elements provided by nature.

2. That each man has an exclusive right to the use and
enjoyment of what is produced by his own labor.

There is no conflict between these principles. On the con-

.-ary, they are correlative. To fully secure the individual right

of property in the produce of labor we must treat the ele-

ments of nature as common property. If anyone could claim

the sunlight as his property and could compel me to pay him
for the agency of the sun in the growth of crops I had planted,

it would necessarily lessen my right of property in the produce

of my labor. And conversely, where everyone is secured the

full right of property in the produce of his labor, no one can

have any right of property in what is not the produce of labor.

No matter how complex the industrial organization, nor

now highly developed the civilization, there is no real difficulty

in carrying out these principles. All we have to do is to
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treat the land as the joint property of the whole people, just

as a railway is treated as the joint property of many share-

holders, or as a ship is treated as the joint property of several

owners.

In other words, we can leave land now being used in the

secure possession of those using it, and leave land now unused

to be taken possession of by those who wish to make use of it,

on condition that those who thus hold land shall pay to the

community a fair rent for the exclusive privilege they enjoy

—

that is to say, a rent based on the value of the privilege the

individual receives from the community in being accorded the

exclusive use of this much of the common property, and which

should have no reference to any improvement he had made
in or on it, or to any property due to the use of his labor and
capital. In this way all would be placed upon an equality

in regard to the use and enjoyment of those natural elements

which are clearly the common heritage, and that value which

attaches to land, not because of what the individual user does,

but because of the growth of the community, would accrue

to the community, and could be used for purposes of common
benefit. As Herbert Spencer has said of it

:

"Such a doctrine is consistent with the highest state of

civilization ; may be carried out without involving a community
of goods, and need cause no very serious revolution in existing

arrangements. The change required would be simply a change

of landlords. Separate ownership would merge into the joint

stock ownership of the public. Instead of being in the possession

of individuals, the country would be held by the great corporate

body—society. ... A state of things so ordered would be

in perfect harmony with the moral law. Under it all men would
be equally landlords, all men would be alike free to become
tenants. Clearly, therefore, on such a system the earth might
be inclosed, occupied, and cultivated, in entire subordination

to the law of equal freedom."

That this simple change would, as Mr. Spencer says, involve

no serious revolution in existing arrangements is in many cases

not perceived by those who think of it for the first time. It

is sometimes said that while this principle is manifestly just,

and while it would be easy to apply it to a new country just

being settled, it would be exceedingly difficult to apply it to

an already settled country where land had already been divided

as private property, since, in such a country, to take possession

of the land as common property and let it out to individuals

would involve a sudden revolution of the greatest magnitude.
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This objection, however, is founded upon the mistaken idea

that it is necessary to do everything at once. But it often

happens that a precipice we could not hope to climb, and that

we might well despair of making a ladder long enough and
strong enough to scale, may be surmounted by a gentle road.

And there is in this case a gentle road open to us, which will

lead us so far that the rest will be but an easy step. To
make land virtually the common property of the whole people,

and to appropriate ground rent for public use, there is a much
simpler and easier way than that of formally assuming the

ownership of land and proceeding to rent it out in lots—a way
that involves no shock, that will conform to present customs,

and that, instead of requiring a great increase of governmental

machinery, will permit of a great simplification of govern-

mental machinery.

In every well-developed community large sums are needed

for common purposes, and the sums thus needed increase with

social growth, not merely in amount, but proportionately, since

social progress tends steadily to devolve on the community as

a whole functions which in a ruder stage are discharged by
individuals. Now, while people are not used to paj'ing rent

to government, they are used to paying taxes to government.

Some of these taxes are levied upon personal or movable

property, some upon occupations or businesses or persons (as

in the case of income taxes, which are in reality taxes on

persons according to income) ; some upon the transportation

or exchange of commodities, in which last categorj^ fall the

taxes imposed by tariffs; and some, in the United States at

least, on real estate—that is to say, on the value of land and

of the improvements upon it taken together.

That part of the tax on real estate which is assessed on

the value of land irrespective of improvements is, in its nature,

not a tax, but a rent—a taking for the common use of the

community of a part of the income that properly belongs to

the community by reason of the equal right of all to the use

of land.

Now it is evident that, in order to take for the use of the

community the whole income arising from land, just as effec-

tually as it could be taken by formally appropriating and

letting out the land, it is only necessary to abolish, one after

another, all other taxes now levied, and to increase the tax

on land values till it reaches, as near as may be, the full annual

value of the land.

Whenever this point of theoretical perfection is reached,
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the selling value of land will entirely disappear, and the charge
made to the individual by the community for the use of the

common property will become in form what it is in fact—

a

rent. But, until that point is reached, this rent may be collected

by the simple increase of a tax already levied in all our States,

assessed (as direct taxes are now assessed) upon the selling

value of land irrespective of improvements—a value that can
be ascertained more easily and more accurately than any other

value.

For a full exposition of the effects of this change in the

method of raising public revenues, I must refer the reader to

the works in which I have treated this branch of the subject

at greater length than is here possible. Briefly, they would be

threefold.

In the first place, all taxes that now fall upon the exertion

of labor or use of capital would be abolished. No one would
be taxed for building a house or improving a farm or opening
a mine, for bringing things in from foreign countries, or for

adding in any way to the stock of things that satisfy human
wants and constitute national wealth. Everyone would be free

to make and save wealth ; to buy, sell, give, or exchange, without
let or hindrance, any article of human production the use of

which did not involve any public injury.

All those taxes which increase prices as things pass from
hand to hand, falling finally upon the consumer, would dis-

appear. Buildings or other fixed improvements would be as

secure as now, and could be bought and sold, as now, subject

to the tax or ground rent due to the community for the ground
on which they stood. Houses and the ground they stand on, or

other improvements and the land they are made on, would also

be rented as now. But the amount the tenant would have to pay
would be less than now, since the taxes now levied on buildings
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or improvements fall ultimately (save in decaying communities)

on the user, and the tenant would therefore get the benefit

of their abolition. And in this reduced rent the tenant would
pay all those taxes that he now has to pay in addition to his

rent—any remainder of what he paid on account of the ground
going, not to increase the wealth of a landlord, but to add to

a fund in which the tenant himself would be an equal sharer.

In the second place, a large and constantly increasing fund
would be provided for common uses without any tax on the

earnings of labor or on the returns of capital—a fund which
in well-settled countries would not only suffice for all of what
are now considered necessary expenses of government, but

would leave a large surplus to be devoted to purposes of general

benefit.

In the third place, and most important of all, the monopoly
of land would be abolished, and land would be thrown open
and kept open to the use of labor, since it would be unprofitable

for anyone to hold land without putting it to its full use, and
both the temptation and the power to speculate in natural

opportunities would be gone.

The speculative value of land would be destroyed as soon

as it was known that, no matter whether land was used or not,

the tax would increase as fast as the value increased, and no one

would want to hold land that he did not use. With the dis-

appearance of the capitalized or selling value of land, the

premium which must now be paid as purchase money by those

who wish to use laud would disappear, differences in the value

of land being measured by what would have to be paid for it

to the community, nominally in taxes but really in rent. So

long as any unused land remained, those who wished to use

it could obtain it, not only without the payment of any pur-

chase price, but without the payment of any tax or rent.

Nothing would be required for the use of land till less

advantageous land came into use, and possession thus gave an

advance over and above the return to the labor and capital

expended upon it, and, no matter how much the growth of

population and the progress of society increased the value of

land, this increase would go to the whole community, swelling

that general fund in which the poorest would be an equal

sharer with the richest.

Thus the great cause of the present unequal distribution

of wealth would be destroyed, and that one-sided competition

would cease which now deprives men who possess nothing but

power to labor of the benefits of advancing civilization, and
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forces wages to a minimum, no matter what the increase of

wealth. Labor, free to the natural elements of production,

would no longer be incapable of employing itself, and competi-

tion, acting as fully and freely between employers as between

employed, would carry wages up to what is truly their natural

rate—the full value of the produce of labor—and keep them

there.

On April 6 Cliarles E. Belknap [Mich.] introduced in

a speech on the free wool bill a reply to Henry George

by Giles B. Stebbins, of Detroit.

In this book were "rounded up" other replies to

George by more eminent persons than the collector, and
it is for these that the work is chiefly valuable. The fol-

lowing are extracts:

Peogbess fbom Poverty

Giles B. Stebbins

Henry George has written a book, the title of which out-

lines its theory. Progress and poverty implies that wealth and
want walk side by side, and that as the one thrives and grows
fair the hideousness of the other grows more gaunt and grim

—

as the few go up the many are pushed lower down. If he is

right, civilization is a failure, inventive genius and progress in

mechanism must crush millions that a few may be "clad in

purple and fine linen and fare sumptuously every day," and
man's mastery over nature's forces by which wealth is won
(which indeed is wealth) is a curse. The savage in his hut
Avith his club and dugout, his helplessness against wind and
tide, his alternate gorging and starving, his vacant thought-

lessness and brutish contest, has a better life than the modern
workingman, whose poor existence, as Mr. George seems to

think, tends downward with our progress in wealth and inven-

tion.

But he is not right. The highest civilization of each age is

the flood tide of the thought and life of its time, and the last

is the best, for the world runs in upward grooves. The last

half century has been marked by an immense increase of the
precious metals, by a wealth of varied mechanism and inventive

skill, a boldness and power in engineering, a mastery of man
over nature never before known. This has vastly increased our
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power of productiveness, making the stroke of a great engine
forge and weld more than a hundred hammers, or the click of
curious machinery do the work of a hundred hands. It has in-

creased the world 's commerce and added vastly to the wealth of
all civilized lands. It has tended to change the old methods
of production and to put workmen into great shops and mills

to make or to guide costly machines.

Capital moves in masses, and its coworker, labor, moves in

masses also. The old way was one or two men working in

their own little shop ; the new way is a hundred or a thousand
men working for a great corporation. The old method of trans-

portation was the stagecoach and the freight wagon carrying a
dozen passengers or a ton or two of freight; the new mode is

the railway train of two hundred passengers or 200 tons of

freight—more done and greater capital combined for the larger

result.

The change has been so great and so sudden that we have
not rightly adjusted the new order of things. Capital, grown
greatly, feels its power and presses hard on labor, which has

also grown stronger and able to push back against capital. The
intelligent and humane among employers and employed are

recognizing their common interest and aiming for unity and har-

mony; the domineering and ignorant are nursing the blind

pride of power and the equally blind spirit of vengeful hate.

How shall justice be done ? Is to-day better or worse than yes-

terday? As wealth grows and productive power increases does

labor gain or lose? These and other like questions are asked

and answered in ways wise or otherwise by Henry George and
others.

In his "Protection or Free Trade," page 284, the robbers,

assailing and plundering labor, are described as follows:

"Labor may be likened to a man who, as he carries home his earnings,

is waylaid by a series of robbers. One demands this much, and another

that much, but last of them all stands one who demands all that is left,

save just enough to enable the victim to maintain his life and come forth

next day to work. So long as this last robber remains, what will it benefit

such a man to drive off any or all of the other robbers?

"Such is the situation of labor to-day throughout the civilized world.

And the robber that takes all that is left is private property in land."

While repudiating all lawless violence or crime as remedies

for social wrongs, the writer of this gloomy view of the condi-

tion of labor helps to feed the fire wherein the anarchist forges

his bombs for the fatal dynamite. If it be true, none need mar-
X—

6
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vel at the desperate sullenness of that forger ; but it is not true.

Even in England, where the "robber" protection is driven off,

but where free trade and low wages bear rule, the deposits in

savings banks, largely the savings of laborers, increased $350,-

000,000 in thirty-four years, up to 1880.

Still less is it true in this country. From 1860 to 1881 the

savings bank deposits of nine States, all except California in

the manufacturing Eastern section, increased $628,000,000, and

reached a total of $787,000,000—the protection robber system

having full sway all this time, and land being higher and wealth

of capitalists greater than in other sections where the accumu-
lated savings were far less.

Millions of dollars are invested in homes, owned and earned

by working people in those States, and their value must be

added to the savings bank deposits.

George Basil Dixwell, of Boston, wrote an admirable criti-

cism of
'

' Progress and Poverty,
'

' courteous yet searching. From
it is this extract

:

"Mr. George describes eloquently the century's increase in wealth-

producing power, and thinks that if a Franklin or a Priestley had seen it

in a vision he would have expected the very poorest to be lifted above the

possibility of want.
'

' But Franklin and Priestley were far from rhapsodists. They were

cool and wary thinkers and obsei"vers. They saw about them much vice,

crime, ignorance, and brutality that were the cause of poverty, instead of

being caused by poverty, as Mr. George assumes. They saw much poverty

which need not then exist had the sufferers been as free from vice and
ignorance as they might have been under the then conditions of society;

they saw, indeed, much vice, crime, ignorance, and brutality which even

then had not the apology of poverty; moreover, they would have foreseen

a vast increase of cities where temptations are more numerous and re-

straints less powerful, where there is much wealth to be preyed upon and
comparatively great opportunity of escaping detection, where charity rushes

out eager to relieve the deserving and often carelessly giving to the unde-
serving the funds which should have been better bestowed, where there are

a thousandfold more opportunities for self-indulgence than in the village

where everyone knows and is known to all and each man and woman is a
wholesome restraint upon the rest.

'
' Franklin and Priestley, then, would hardly have expected as much

as our author supposes, possibly not as much as has actually been accom-
plished. If they could have foreseen the condition of society to-day and
compared it, class for class, with what existed in their times, they probably
would have gone down to their graves with bright hopes for the future.

They would have seen cities grow as healthy as the village was in their
days, and they would have seen a great and general advance in the real
wages of all classes of those willing and able to work. Wages, fees sal-

aries, emoluments of every kind, have risen every ton years from 1840 to
1880—at each period more to divide and every portion of the community
obtaining a larger dividend.
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"The problem, then, for the solution of which Mr. George Tvrote his

eloquent book, seems not to exist. It appears that wages do not tend to a
minimum, but that, on the contrary, they are continually and steadily in-

creasing. If we examine them at considerable intervals and under similar

circumstances, it would appear that 'where population is the densest,

wealth the greatest, and the machinery of production and exchange most
highly developed' we do not find 'the deepest poverty, the sharpest strug-

gle for existence, and the most enforced idleness. ' His proposition is uni-

versal, and is demolished the moment we compare Ireland with England,

Portugal with France, or the farmer of fifty years ago with the farmer

now, or the domestic servant or 'longshoreman of those days with the same
class to-day."

Mr. George sees in private ownership of land the great

scourge which crushes and curses labor. Material progress, in-

ventive genius, wealth, protective tariffs, and dense population

are attendant evils, grinding to dust the poor workingman.
His sole remedy and panacea is: "To abolish all taxation

save on land values,
'

' on the theory that no man has any right

to own land. "To satisfy the law of justice," he says, would

be "at one stroke to declare all land public property," but he

would not suddenly shock our present arrangement to that ex-

tent, and he proposes a gradual appropriation of rent through

taxation.

Land taxes would increase as taxes on the personal prop-

erty of the rich were abolished. How would this operate in

practice? Suppose the present tax on a farm of a hundred

acres to be $50 a year, and that this scheme should raise it to

$100, would that help the owner of the farm or enable him to

pay higher wages to his workmen 1

Suppose a cottage hired by a workingman now pays a tax

on house and lot of $40, and the lot should pay $60 under this

new plan, the owner would add the extra $20 to his rent, and

the workingman, his tenant, would have to pay it. How would

this added price of rent raise wages, or give remunerative em-

ploy, or do any of the fine things promised? This land tax

would be as grinding a rack rent as ever Irish peasants, or

Scotch crofters, or poor Hindoo ryots starved under or revolted

against. Nor would it abolish rent, the evils of which are so

constantly emphasized. Could a man afford to build houses

on land which he did not own and not charge rent to tenants

who occupied them ? Plainly, he could not, and therefore land-

lords and tenants would still exist.

Mr. George gives warning of a growing tendency to hold

land in larger quantities in this country. No doubt purchases

of great tracts are more frequent than formerly, yet our census
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shows that the average size of farms decreases instead of in-

creasing. That average was 199 acres in 1860, 153 acres in

1870, and 134 acres in 1880.

The real evils that come from land monopoly are not to be

ignored. With our broad domain and our freedom from the

English usages and laws of primogeniture and entail, they are

but little felt, yet their possible coming has been partly guarded

against, and may well be guarded against anew and with more
strength.

Our homestead and preemption laws have greatly helped

many industrious men to buy Government lands at low prices,

and have secured to worthy settlers the first right to enter

upon the full possession of farms they have opened. They have

done much good in keeping the land divided into farms of mod-

erate size.

Purchases of great tracts of Government land by syndicates

of capitalists should be checked, and such purchases by foreign

nonresidents even prohibited. We want the farmer on his own
soil, not a great landlord and tenant system like that which is

so grave an injury to Ireland and Great Britain. But to cor-

rect the abuses of a good thing is a far different matter from
abolishing the good which is abused and putting a bad thing

in its place. We want the fixed and settled feeling, the home
and family unity and security, the sense of free citizenship and
responsibility, the motive and stimulus to industry, the wise

conservatism, the independent dignity which the ownership of

our three million farms increases so much in the thought and
life of their occupants.

To the millions of home owners in towns and cities come the

same benefits—great and noble elements needed in our free

civilization. Land ownership by the state, such as Henry
George advocates, would be a bane and not a blessing.

We quote from the Christian Union, a journal especially

fair and friendly to the labor movement, the words of Mr.

George, as follows:

"By the time the people of any such country as England or the

United States are sufficiently aroused to the injustice and disadvantages of

individual ownership of land to induce them to attempt its nationalization,

they will be sufficiently aroused to nationalize it in a much more direct and
easy way than by purchase. They will not trouble themselves about com-
pensating the proprietors of land. '

'

That journal is compelled to pronounce this utterance "im-
moral," as well it may.
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George says:

"God made the land; it is His bounty to the human race. Where
does any man, or set of men, get the right to parcel out and sell this

heritage of our Heavenly Father to all his children alike?"

God made iron and gold. What right has any man to sell

these bounties to tlie human race? He made "the cattle on a

thousand hills.
'

' What right has a farmer to sell an ox ? Land
and iron and cattle were created for us to use and improve. They
will not support any human being who sits idly with folded hands.

It is our task to mold and shape and make more productive. He
who forges and fashions the iron owns the bar, as the fruit of

his toil and skill. He has changed it from the useless ore to

the useful bar. Wild land is as useless as iron ore. Make this

earth a wilderness and the scanty fruit would not keep a quar-

ter of the human race alive. Labor and skill have transfigured

the wilderness with fruitful farms and gardens. Has the man
who has done this, or have the generations of men who have

wrought this beneficent result, no right to the soil they have
improved? If not there can be no right to iron or gold or

cattle—common property must rule, no man can own anything.

Henry C. Carey tells us the farm lands of New York and
Pennsylvania were valued at $950,000,000 in 1860 ; and that,

were they all put back in their wild state and their present

estimated value given to a company of capitalists who should

drain and clear and improve them up to their present condi-

tion, the money would not pay for a quarter of the great cost.

The same showing could be made in regard to costly city lots

even. To take these lands, which Mr. George holds is right,

would be to rob men of the fruits of their toil.

Is it true that wages are relatively high where land is low,

or low where land is high ? Exactly the reverse is true. Let us

first look at manufacturing wages as given in the United States

census for 1880.

In Massachusetts and Ehode Island land is high, but in the

first State the average yearly wages per head are $364; in

the second, $340. In Michigan land is lower in price, and the

wages average $326. Iowa, with land still lower, gives an aver-

age of $309 ; and North Carolina, with land least valuable, had

an average of only $152 in its few manufactures.

These averages include both city and country. If we look

at cities, where land and rent are highest and where, in accord

with the
'

' Progress and Poverty '

' theory, wages should be rela-

tively lowest, we find by a report on labor from the State De-
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partment at Washington in 1878 that the average weekly wage
in seventeen trades—bricklayers, blacksmiths, shoemakers, etc.

—

was $12.70 in New York and $11.50 in Chicago. In the latter

city it was said that the daily pay of the thousands of meat

packers engaged in the late strikes was over $2.50. Relative

to cost of living city wages in these leading trades are quite as

good as those in the country, and both refute the assertion that

wages are low where land is high.

How is it with the millions employed in agriculture 1 There

wages, too, will be found highest where land is most valuable.

The value of farm land increases in the vicinity of large mills

and factories.

In the Eastern States, with land worth $40 per acre, the

average farm wages were $26.61 ; Western States, with land

about $30 and fewer manufactures, $23.63 ; Southern States,

land $8.27 per acre and fewest manufactures, the lowest aver-

age was found, $15.30.

We are told that
'

' wages are relatively the lowest where cap-

ital is most abundant," and that "wages constantly tend to a

minimum which will give but a bare living." But we have
shown wages twice as high in Massachusetts manufactories,

where capital is larger, as in North Carolina, where there is

less capital, and that, in our whole country, wages have in-

creased and savings-bank deposits grown larger in the past

twenty years.

There has been meanwhile a gradual decrease of the hours
of work, sometimes by law and sometimes by change of custom
—a fact noteworthy and important as showing the growth of a

spirit of fraternity as well as the power and influence of labor.

All this shows progress from poverty. Want and weakness,

pride and greed are painfully seen, but the increase of poverty
is not wrought into the very heart and structure of our free

civilization. The people's step is up, not down. Let us all join

to clear the way, that the upward march may be peacefully

triumphant.

Henry George died on October 29, 1897, in tlie

midst of a campaign for the mayoralty of New York, in

Avhicli he was candidate of an independent party called

"The Democracy of Thomas Jefferson." His oppo-
nents were Benjamin F. Tracy [Republican], Seth Low
[Citizens' Union], and Robert A. Van Wyck [Demo-
crat]. Mr. Van Wyck was elected. Mr. Low's and Mr.
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George's candidacies were in opposition to the two po-
litical machines, Republican and Democratic, and not

to each other. Mr. George tersely summed up his posi-

tion in a platform utterance as follows :

'

' Mr. Low is a
Republican reformer: he would help the people. I am
a Democratic reformer: I would help the people to help

themselves."^

During this campaign the present editor, who was
secretary of his campaign committee, called Mr. George 's

attention to the "Letters on Taxation" by Edwin Bur-
gess, showing him a manuscript copy of the letters which
was the property of Joseph F. Darling, of New York
City, who subsequently did much to secure the publica-

tion of the letters in England and Australia. Mr.
George had not heard of Mr. Burgess, and was greatly

delighted to learn that the single tax theory had been de-

veloped before his time and in a form so strikingly like

his own, as this corroborated his claim that it was a
fundamental philosophy. He asked to see the manu-
script after the campaign was over. Two days later Mr.
George died of apoplexy brought on by the labors of the

campaign.
After Mr. George's death his son, Henry, published

a work which his father was about completing when he
entered the campaign. The book was broader than its

title
—"The Science of Political Economy"—being

a treatise upon the author's entire philosophy, which he
styled in the work as "The Philosophy of the Natural
Order." The son also wrote a biography of the father,

which was published in 1900.

The first national conference of single taxers, held in

New York City on September 3, 1890, adopted the fol-

lowing platform, which, with minor alterations to suit

the changing phases of politics, has been reaffirmed at

the succeeding national conferences up to that held at

Boston November 29-December 1, 1912.

Henry George drafted this platform.

' Another utterance of Mr. George showed his political kinship to Thomas
Jefferson, the great opponent of paternalism ; this was :

" It is not a func-

tion of government to save a fool from the consequences of his folly."
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The Single Tax Platform

We assert as our fundamental principle the self-evident

truth enunciated in the Declaration of American Independence,

that all men are created equal, and are endowed by their Cre-

ator with certain inalienable rights.

We hold that all men are equally entitled to the use and
enjoyment of what God has created and of what is gained by
the general growth and improvement of the community of which

they are a part. Therefore, no one should be permitted to hold

natural opportunities without a fair return to all for any spe-

cial privilege thus accorded to him, and that value which the

growth and improvement of the community attach to land

should be taken for the use of the community.
We hold that each man is entitled to all that his labor pro-

duces. Therefore no tax should be levied on the products of

labor.

To carry out these principles we are in favor of raising all

public revenues for national, State, county, and municipal pur-

poses, by a single tax upon land values, irrespective of improve-

ments, and of the abolition of all forms of direct and indirect

taxation.

Since in all our States we now levy some tax on the value

of land, the single tax can be instituted by the simple and easy

way of abolishing, one after another, all other taxes now levied,

and commensurately increasing the tax on land values, until we
draw upon that one source for all expenses of government, the

revenue being divided between local governments, State gov-

ernments, and the general Government, as the revenue from di-

rect taxes is now divided between the local and State govern-

ments; or a direct assessment being made by the general Gov-
ernment upon the States and paid by them from revenues col-

lected in this manner.
The single tax we propose is not a tax on land, and there-

fore would not fall on the use of land and become a tax on
labor.

It is a tax, not on land, but on the value of land. Thus it

would not fall on all land, but only on valuable land, and on
that not in proportion to the use made of it, but in proportion
to its value—the premium which the user of land must pay to

the owner, either in purchase money or rent, for permission to

use valuable land. It would thus be a tax not on the use or

improvement of land, but on the ownership of land, taking
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what would otherwise go to the owner as owner, and not as

user.

In assessments under the single tax all values created by in-

dividual use or improvement would be excluded, and the only-

value taken into consideration would be the value attaching to

the bare land by reason of neighborhood, etc., to be determined

by impartial periodical assessments. Thus the farmer would
have no more taxes to pay than the speculator who held a simi-

lar piece of land idle, and the man who on a city lot erected

The GREAT PAIR OF
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a valuable building would be taxed no more than the man who
held a similar lot vacant.

The single tax, in short, would call upon men to contribute'

to the public revenues, not in proportion to what they produce

or accumulate, but in proportion to the value of the natural

opportunities they hold. It would compel them to pay just as

much for holding land idle as for putting it to its fullest use.

The single tax therefore would

—

1. Take the weight of taxation off of the agricultural dis-

tricts where land has little or no value irrespective of improve-

ments, and put it on towns and cities where bare land rises to a

value of millions of dollars per acre.

2. Dispense with a multiplicity of taxes and a horde of tax

gatherers, simplify government, and greatly reduce its cost.

3. Do away with the fraud, corruption, and gross inequal-

ity inseparable from our present methods of taxation, which

allow the rich to escape while they grind the poor. Land cannot
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be hid or carried off, and its value can be ascertained with

greater ease and certainty than any other.

4. Give us with all the world as perfect freedom of trade

as now exists between the States of our Union, thus enabling

our people to share, through free exchanges, in all the advan-

tages which nature has given to other countries, or which the

peculiar skill of other peoples has enabled them to attain. It

would destroy the trusts, monopolies, and corruptions which

are the outgrowths of the tariff. It would do away with the

fines and penalties now levied on anyone who improves a farm,

erects a house, builds a machine, or in any way adds to the gen-

eral stock of wealth. It would leave everyone free to apply

labor or expend capital in production or exchange without fine

or restriction, and would leave to each the full product of his

exertion.

5. It would, on the other hand, by taking for public use

that value which attaches to land by reason of the growth and
improvement of the community, make the holding of land un-

profitable to the mere owner, and profitable only to the user.

It would thus make it impossible for speculators and monopo-
lists to hold natural opportunities unused or only half used, and
would throw open to labor the illimitable field of employment
which the earth offers to man. It would thus solve the labor

problem, do away with involuntary poverty, raise wages in all

occupations to the full earnings of labor, make overproduction

impossible until all human wants are satisfied, render labor-

saving inventions a blessing to all, and cause such an enormous
production and such an equitable distribution of wealth as

would give to all comfort, leisure, and participation in the ad-

vantages of an advancing civilization.

With respect to monopolies other than the monopoly of land,

we hold that where free competition becomes impossible, as in

telegraphs, railroads, water and gas supplies, etc., such busi-

ness becomes a proper social function, which should be con-

trolled and managed by and for the whole people concerned,

through their proper government, local, State, or national, as

may be.

Beginning in the early nineties the Single-Taxers

adopted the policy of securing their reform in separate
States. Now the constitutions of the original thirteen

States had a common provision vphich was, in essence,

that all property should be taxed equally on the basis of



THE SINGLE TAX 91

its money value, and this provision was incorporated
in the constitutions of the States subsequently admitted
into the Union. Until it was stricken out it was impos-
sible to apply the single tax to a district within the

State, and hence the advocates of the principle agitated

for home rule in taxation, which would permit any mu-
nicipality or county to abolish the tax on any form or

forms of property that it chose. With home rule adopted
they felt confident that they could persuade the majority
of the citizens of at least one district to abolish all taxes

on labor products, such as personal property and im-

provements on land. They were even more confident

that, after such abolition, the community Avould prosper
at the expense of its neighbors which continued the old

system of taxation, drawing from them manufacturers
and laborers, and so inducing them, in self-defence as

well as emulation, to follow its example.

Thus far this policy has proved unsuccessful, except

in inducing increasing minorities in each State to advo-

cate the single tax. In 1912 a referendum on the subject

was held in Oregon and Missouri, and the single tax

was defeated by considerable majorities. The new con-

stitution of Ohio, adopted in 1912, specifically excepted

change in the principle of taxation from those matters

to which the referendum could apply—which would seem
to indicate a fear on the part of the present majority

opposed to single tax principles that it might shortly

become a minority.

On June 10, 1911, Henry George, Jr. [N. Y.], made a

speech in the House on a bill to reduce the duties on

wool and woolen manufactures, which developed into an

exposition of single tax philosophy.

The Eoad to Fkeedom

Henry Geobge, Jr., M. C.

Mr. George compared the Democratic assault upon

the tariff by reducing the duties schedule by schedule to

the Roman attack upon the Macedonian phalanx under

Pyrrhus.
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When the Roman soldier met the phalanx he had a new mili-

tary problem on his hands : a gigantic oblong of spears bristled

before him like a vast porcupine. How was he to get within

arm's reach of the body of the Greek soldier, for do this he

must to use his weapon—the short sword. Then was Roman
genius called upon to invent a weapon that should destroy the

phalanx. It was the pilum, a short spear that could be hurled

with great force and accuracy fifty feet or more. Each Ro-

man soldier marked out an individual behind the wall of spears.

Watching for an exposed part, he hurled the pilum. If a spear-

man fell, he made confusion and a breach in the line of spears.

That was the Roman chance. The legionaries ran in between
the points and with their swords had the spearmen, helpless

in heavy armor, at their mercy. One such breach made, there

was a wedge-like rush from the Roman ranks and the whole
phalanx was destroyed. Thus was Pyrrhus vanquished. The
Roman with his broadsword and his pilum became the world's

master.

Mr. Chairman, the tariff beneficiaries have been the eco-

nomic and political phalanx for long years in the United States.

Thej^ have formed one great compact united body. Realizing

that they must stand together or be destroj^ed in detail, they

have acted as a mass, their shields spread, their spears ad-

vanced ; from time to time moving forward to new ground of

vantage ; making at all times a common bristling defence against

all general attack.

And so it has been until this Congress. In this special ses-

sion the method of attack on the tariff phalanx has changed.
The pilum has now come into use in this Democratic House.
This wool bill which we are now debating; the Canadian reci-

procity bill and the free-list bill which we have passed; the

other schedule bills that may hereafter pass are our Roman
lances which we hurl at weak points in the tariff ranks. We
break down the spears here, we break down the spears there,

we make a breach and widen it with a rush, and then the cry

in the tariff ranks is each for himself. Small and insignificant

as these bills may appear, they carry destruction. Hurled by
the Democratic side in this Congress, the tariff army line will

at points be pierced and breached, and the monopoly phalanx,

which, so long as it could stand intact, was invincible, will end
in utter rout and destruction. [Applause on the Democratic
side.]

Therefore, Mr. Chairman, I have great joy in voting for

this wool bill. I do not regard it as much of a bill, but since
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it unites the Democratic side in battle order it will do. I would
have liked the bill to declare for free trade in wool and woolens.

[Applause.] But, thank you, I shall take what I can get. [Ap-
plause.]

I believe that the gentleman from Georgia [William G.

Brantley] is perfectly right in stating that any tariff at all in-

volves protection. I am against any protection whatever, and
therefore I am altogether against a tariff. [Applause.] I am
against a tariff for revenue, for I regard it as one of the worst

ways for raising revenue.

But, Mr. Chairman, suppose that we reach a revenue basis;

suppose we cut out much of the tariff, how are we to supple-

ment the revenue ? Shall we go to an income tax ? Some thirty

States have approved of a change in the Constitution that will

enable us to do that, and, some half dozen more States approv-

ing it, Congress will have authority to pass such an act. If I

should be a member of this House at that time, I should take

great pleasure in voting for it. [Applause.] It has one merit

over a tariff tax ; it is direct. You can see it
;
you know just

exactly what you are paying. Who in the world knows what he

is paying under a tariff tax?

A Member.—Or who gets it?

Mr. George.—Ay, or who gets it? For, as has been said of

old, the tariff is a device for getting the most feathers with the

least squawking. [Laughter and applause.]

But, while an income tax is better than a tariff tax, I am
opposed to it. Why tax incomes? Men toil away their days

in trying to get incomes. Why should they not keep them to

spend as they please? Why should the Government tax any

part into the public treasury? To support the Government, it

is said. But to get support in that way is all a mistake. The

British have had a high income tax, but they are now lowering

it. The whole trend of taxation is away from that idea. The

march of enlightenment opposes a tax of any kind upon produc-

tion. It opposes personal property taxes. It opposes taxa-

tion upon the improvements on land—upon dwellings, stores,

factories ; upon the buildings of the farmer, his fences, ditches,

drains—opposes the taxation of anything and everything that

comes from human toil.

To him that produceth should go the fruits thereof. This is

getting to be the current of thought. Consequently I believe

that just so surely as this country shall establish an income tax

that surely will the mass of those who pay it become active in

quest of some substitute tax. They will be far more active
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against an income tax than they may now be against a tariff

tax, because an income tax is direct in its incidence. It can be

seen plainly by the man who pays it. Therefore income-tax

payers will rebel against this tax upon their industry. They

will look for a tax that will raise revenue, but not tax thrift.

What tax will do that ? A tax on land values will do it ; do

it absolutely. It will fall on privilege, and not any part of it

on toil.

This brings us to a consideration of the single-tax philoso-

phy. I am a single taxer. I do not believe in taxes upon any

kind of industry, or upon anything that comes from industry.

I believe the whole burden of taxation—Federal, State, and
municipal—should fall upon monopoly. I believe it should fall

upon the mother of all monopolies ; upon the earth ; upon that

value which comes to any piece of land not by reason of the

toil of its owner—for all improvements should be exempted

—

but from the development of the community ; from social growth

and social improvement.

That part of New York City known as Manhattan Borough,

Manhattan Island, comprises land officially valued at more than

three thousand million dollars. The island was bought from
the Indians by Dutch traders in the seventeenth century for $24
worth of calico and glass beads. Yet now that same piece of

land stands on the tax books at three thousand millions. That
is the official value of the ground alone. It does not include the

value of buildings or other improvements of any kind. Who
made the increase in value from $24 to three thousand million

dollars—who but all the people? The coming of population

did part ; the birth of babies did part ; the laying out of streets,

the making of great public improvements, the general toil, the

building this island into a great center of production, of manu-
facturing and trade made parts. Social growth and social im-

provement brought the value to that piece of land. Why should

it not be taken into the public treasury for social uses? Why
not abolish all other taxes and take by taxation this publicly

made value for the uses of government—municipal. State, and
Federal ?

Now, such action is not so far away. Bills are in the State

legislature to abolish the personal-property tax and to reduce

taxation on improvements on land. This would involve a cor-

responding increase in the tax now falling on the ground value.

To tax land values, ground values, alone is not a mere
dream. It is not the utterance of a man so far in the advance
of practical affairs as just to be listened to for a brief hour and
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then be dismissed. My colleagues, it is a principle that is now
and here. It is claiming the grave attention, shaping the legis-

lation, of the advanced nations of the earth. It is in the Orient

;

it is in the Occident; it is in the Antipodes; it is among the

progressive people to the north of us with whom we are seek-

ing closer ties; it has made a momentous, convulsive drive for-

ward in Great Britain.

George W. Norms [Neb.].—In fixing the value of the land

for the purpose of taxation, you would not take into considera-

tion any improvements?
Mr. George.—As though it had no improvement on it ; what

it would sell for in the open market. That market price is the

sum of advantages in the situation ; if there be public streets

or other public improvements, for instance ; if there be improve-

ments on adjoining lots—all such considerations enter into

value.

Mr. Norris.—So that you would not consider the improve-

ment of the land you are fixing, but you would consider the

other improvements on other land that had a tendency to put

a value into that land which you were taxing ?

Mb. George.—Yes; but you would not have to bother about

that. You simply determine the selling value of the land.

Up north of us, in Vancouver, British Columbia, they have

applied what is called the "single tax." So far as local reve-

nues are concerned, it is a single tax; but it is not the single

tax I am advocating, since it is very small in amount—not suf-

ficient to check the great land "boom" now in progress there

in consequence of the exemption of buildings and all other im-

provements from taxation.

The city began some years ago by exempting 25 per cent,

of the value of improvements from taxation. That worked so

well that 50 per cent, were exempted. Then they exempted 75

per cent. ; and for two years, I think it is, they have entirely

removed improvements from the tax rolls. The course of per-

sonal-property exemption was similar. No personalty tax now
exists there. The sole source of revenue in that advancing city

is the land value, ground value; the value called "economic

rent" by the political economists.

As a result, Vancouver has increased in improvements faster

than any city in the world. I was informed by Mayor Taylor

during a visit there that the increase in Vancouver 's improve-

ments during the last year was 87 per cent. There being no

tax on buildings or other things a man might put on his land,

industry and thrift are encouraged.
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Indeed, there is so much benefit from this policy that land

values are rising. There is very active speculation in land.

The advantage from the exemption of improvement is likely

to be absorbed by land speculation. Against this the people of

Vancouver will be compelled to defend themselves by increas-

ing the tax rate on land values.

But, this aside, the idea of exempting improvements from

taxation is spreading all through western Canada. "Wherever

tried, it is working most prosperously. And nowhere, in Can-

ada, Australia, or anywhere else, is there the least disposition

to go back to the old taxes. The people in Washington and

Oregon, as you can find if you go out to those States, are look-

ing with amazed eyes at Canada and her exemption of industry

from any taxation. Attracted by that, many are going up over

the border. Many more will most assuredly go unless those

Western States shall adopt a similar policy of exempting im-

provements from taxation.

Some say the farmers would object to this single tax. But
have we not seen in the newspapers how the Canadian farmers

from the West went to the Dominion Parliament and asked for

the adoption of the reciprocity treaty with us? They offered

to make up any loss of revenue by submitting to a tax upon
land values. They believed that they would get benefits from
even that small measure of free trade with the United States,

and were willing to pay fOr such benefit by accepting a tax

upon ground values—on the ground values alone, of course, less

all improvement value. Certainly, this is an answer to any who
say that the farmers of this country would never bear such

taxation. For, let me repeat, this tax is upon land values ex-

clusively. When you come to consider the values in a farm you
find that they are largely betterments—improvements the

farmer's labor has wrought. Exempting them, the value that

remains to be taxed is very much shrunk up. Moreover, specu-

lative value in the land would lessen. Indeed, speculative value

would disappear with heavy taxation of land values.

Why should we in this country not go to land values for

all our revenues? We get part there; whj^ not all? Abolish

the tariff and other taxes on production and increase our present

taxation on land values. If the older countries find it good, if

the newer parts of the world, Australia and Canada, find it

good, why should not this country find it good ?

Is there in any part of the world a greater, more damaging,
more damning kind of land monopoly than in this country?
Can you find in any part of the world landlords so great, so
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mighty? "Where will you find, among the peerage of Europe,
dukes or earls or counts or viscounts so powerful from their

landed possessions as are simple citizens of our country ?

A steel trust has vast possessions. Those possessions form
the very core of its monopoly. An oil trust has great landed

"Ye build t ye build I but ye enter not in.

Like the tribes whom the desert devoured in

their sin
;

From the land of promise ye fade and die,

Ere its verdure gleams forth onyourweajied eye."

"They toil not ; neither do they spin,

yet Solomon, in all his glory, was not

arrayed. Mice one of these,"

THE WORKER AND THE WORKED

From "The National Single Taxer"

possessions—vast possessions, of which it choses to use only a

small part, shutting all the rest off from use by anybody. You
will find the roots of most of the trusts in land monopoly.
Why not apply the single tax? All the revenue raised in this

country—Federal, State, local—amounts in round numbers to

$2,000,000,000 a year. The ground-rent roll of the country

probably approximates four thousand millions, so that there is an

ample source of revenue for all needs.

Land monopolies such as find example only, if there be any
comparison whatever, in the imperial days of Eome exist here.

The great Warwick, the king maker, could go to Parliament

with 600 liveried men. But a simple citizen, a Carnegie, or

any one of a large number that any of us might name, could,

if he chose, have not 600 but 6,000—we might say, in some in-

stances, 60,000—retainers, should he choose to go abroad in such

a style.

X—

7
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Whence conies all this? Primarily from ownership of the

soil. That is the very essence of these monopoly fortunes.

Given a condition where the few own the soil that all others

there must use for their subsistence, the few are the masters of

the many.
SwAGAB Shebley [Ky.].—The gentleman has alluded to Mr.

Carnegie. Does he think he is accurate in giving the impres-

sion that Mr. Carnegie's fortune came as the result of the own-

ership of land?

Mb. Geoege.—Yes, I do; mainly.

In his most recent book, "Problems of To-day," Mr. Car-

negie himself describes in exact terms and with precise in-

stances the greatest factor in the production of the great com-

binations and great individual fortunes. He says it lies in the

monopoly of land.

It was by holding a monopoly of the Connellsville coal fields,

the best coking coal in the world, and subsequently by posses-

sion of practically all the best or most available iron and steel

ore in the country that the United States Steel Corporation re-

ceived material advantage over all competitors—which were
sufficient, at any rate, to force a gentleman's agreement with
competitors in America, while the tarifiE shut off competition
from abroad.

Mb. Shebley.—I would like to have the gentleman define

just what he means by "land."
Mr. Geoege.—By "land" I do not mean mills, I do not

mean railroad tracks, I do not mean anything made by labor.

By "land" I mean the superficies of the earth. By "land" I

mean the thing on which we stand, from which we came, to

which we return.

Me. Shebley.—The gentleman says he means that which,
if I may paraphrase his language, is the gift of nature and not
the result of man 's handiwork. Does he consider iron ore when
it comes out of the land to be land within the meaning of his

definition ?

Me. Geoege.—No; I do not.

Mb. Shebley.—Then, to the extent that the general owner-
ship of iron ore produced the fortune, it does not relate to land ?

Me. George.—I call land that which nature offers to man be-

fore man has put his hand to it.

Mb. Shebley.—In that sense there is practically nothing;
there is no value at all until he puts his hand to it.

Mb. Geoege.—I can have a vacant lot here in Washington,
and it may lie just as it was at the time the Indians occupied
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it. I can sell it for a price. Yet not a stick or a stone has been
touched upon it.

Mr. Sheelet.—Tes; it has a potential value.

Mk. George.—It has an actual value, for value proceeds not
only from labor, but also from a power to exact labor.

Now, Mr. Chairman, observe the Coal Trust. I do not be-

lieve that any amount of regulation, any amount of examina-
tion into financial accounts, any amount of acts here in Con-
gress for the reorganization, if you please, of the Coal Trust
will do any lasting good. You pass regulations and set up regu-

lators, and then you have got to have somebody regulate the

regulators. [Laughter.] The only way to hit a combination

like the Coal Trust is to hit the monopoly principle underly-

ing it.

Take the Anthracite Coal Trust in Pennsylvania. It pos-

sesses practically all of the hard-coal land of that State. Na-
ture has put into eastern Pennsylvania a great deposit of hard
coal. It has been the business of the anthracite railroad com-

panies, beginning with the Reading Railroad years ago, to get

possession of these deposits by purchase, by long lease, and by
contract for the carriage of the coal. These railroads acting

together have in these ways got control of the hard coal of all

eastern Pennsylvania. The purpose has not been to mine coal.

It has been, rather, not to mine coal. Their purpose has been

to limit the output and to force up the price of coal—to work
only part of their land, a small part, and to let the remainder

lie idle, as though it did not exist, and to keep others from the

use of it. Why could they do that 1 There was no tax upon it,

no penalty on their doing it. The law does not discourage it;

nor does even public opinion. People do not realize that it

could and should be stopped; that it could be absolutely de-

stroyed by the simple process of taxation. The law of Penn-

sylvania requires a tax on the market value of that land. The

actual practice is not to assess at the market value, which would

be as valuable mineral land. The practice is to assess it as in-

ferior agricultural land. Then, the tax upon that preposter-

ously low valuation is very small, so that these great coal barons

go practically without taxation upon their holdings.

But if we were to make an absolute market value and put

that upon the tax books, and then increase the tax upon that

valuation, you would see whether the Anthracite Trust could

hold its lands idle or keep the price of its coal high. Its pur-

pose then would not be to make a scarcity in output in order

to put up prices and keep down the wages of labor by limiting
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opportunities for employment. A heavy tax upon the real mar-

ket value of these lands would compel their use. Their use

would mean more demand for labor. The price of labor would

go up in the hard-coal regions. Because of the larger output of

coal, the price of coal would go down. Consumers in the United

States would get cheaper coal. Laborers in the coal regions

would have higher wages, shorter hours, and God knows their

little boys would not have to work in the breakers or their little

girls go into the silk mills to help get the family subsistence.

[Applause.]

Edward L. Hamilton [Mich.].—The method of taxation

which the gentleman is expounding so very ably would result

in what is known as expropriation eventually, would it not, of

the coal lands ? That is to say, the title of the coal lands would

pass to the State, would it not ?

Mr. George.—No, sir.

Mr. Hamilton.—^You think that the corporations would be

able to continue to pay the tax and to sell the coal ?

Mr. George.—^Yes; the whole policy would be to use land,

not to hold it out of use. Instead of high prices and small sales

of the mined coal, there would be large sales at low prices.

Benjamin K. Focht [Pa.].—I will ask the gentleman two
questions. The assertion was made by the gentleman from New
York that under some changed conditions the boys would not

be allowed to work in the breakers of Pennsylvania. Is the gen-

tleman not aware of the statute there that prohibits boys from
working in the breakers?

Second, with reference to the labor problem, does not the

gentleman know that in the mining section there is a perfectly

satisfactory agreement between the United Mine Workers of

America and the producers of coal?

Mr. George.—The law, not only in Pennsylvania, but in

California, in New York, and in the South and all over the

United States, forbids children under a certain age from work-
ing at all, but their parents, driven by poverty, have to lie about
their children's ages. [Applause on the Democratic side.]

The gentleman asks me if I am not aware that there is a sat-

isfactory relation between the United Mine Workers and the

mine owners of Pennsylvania. I know that it is satisfactory in

a state of war. I do not deny that. I am not talking about
that. I am talking about a condition where men do not have to

join labor organizations in order to get even a small measure of
social justice. [Applause.] I stand for unions. I am the son
of a trade unionist. I went to the printer's trade myself. If
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I were working at a trade, I should certainly be an active trade

unionist; but I do not consider that a natural condition. It is

an unnatural condition. It is a condition where men who have
nothing. but their labor to sell must band themselves together

into an organization, ofEensive and defensive, to make the best

terms of sale they can in respect to price, to time, and the like.

[Applause.] I do not regard that as natural. I regard it as

unnatural. That is the kind of arrangement that has to be made
by men in a state of industrial warfare. I am talking of men
in a state of freedom, where every man can look every other man
in the eye as a free man.

Mb. Sheelet.—Now, if the gentleman will permit, assuming

the correctness of his statement, that a tax of this kind would
result in the lowering of the price of coal because of the neces-

sity to mine and sell it, does the gentleman also think that such

a tax would help conservation of the natural resources?

Mr. George.—Mr. Chairman, I do not care anything about

this conservation of natural resources if I am permitted to ap-

ply the single tax. What do the conservationists want to do

—

keep the public lands out of the hands of monopolists and specu-

lators? Well, if you hit land monopoly with taxation, no man
will want to own land simply for monopoly 's sake. Monopoly 's

profit would be gone. This single tax would tax land monopoly
to death in the United States. Any value attaching to land

would be taken into the public treasury and used by all. There-

fore there would be no advantage in getting hold of farming

land or mineral land or timber land or urban or suburban land

unless to use it.

Mr. Sherlet.—Does the gentleman consider that there is

any difference in principle as to the view that the Government

should assume toward private property that consists of land

and private property that consists of things other than land

;

and, if so, what is the basis for it ?

Mr. George.—Yes; a very great difference; for who made
this world? God Almighty. And for whom did he make it?

For all men, without any distinction whatsoever; and, if any-

thing in man 's laws belies that everlasting truth, it must in the

end go down. But as to other things—this building, a news-

paper, a book, glass, iron things that we see here about us, or

any similar things outside—they have come from man's exer-

tion. Their title springs originally from labor. I see a vast

difference, for instance, in property in the ocean and in prop-

erty in the fish taken by labor out of the ocean.

Mr. Sherlet.—Very well, but can the gentleman state any
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condition of land ownership that does not have a value as the

result of man's labor?

Mb. George.—Does the gentleman mean the owner's labor

only.

Mr. Sherley.—Oh, we are not discusisng the labor of the

o-svner. We are discussing man's labor. The gentleman under-

takes to make the distinction between those things that are the

gift of God and those things that are the result of man's labor.

Now, it is a perfectly proper distinction if it exists, but, if it is

applied artificially to things, then the whole fabric based upon

it must fall.

Mb. George.—I said that that value should be taken into

the public treasury which was the consequence of social growth,

meaning increase of population; and of social improvement,

meaning the laying out of streets, the putting in of grades and

bridges, the erection of public buildings, the watering, sewering,

lighting, heating, the providing of transportation for the city,

and matters of that sort. This value comes from the exertion

of the community and the increase in numbers of the com-

munity. It is a public value, and should be so considered and
be publicly taken.

Mb. Shebley.—If the gentleman will permit me, I am not

quarreling with that statement, that so far as an unearned
increment is concerned it belongs more to the community than

to the (.individual who is the fortunate possessor of it ; but the

proposition the gentleman announced in answer to my question

was that he differentiated between private land ownership and
private ownership of other property, and when I asked him why
he said because he considered land to be the gift of God and
private property to be the act of man's labor. When I asked

him to further evolve that he brings me back to the proposition

of unearned increment.

Now, the whole meat of the gentleman's position, as it was
of his father's book—one of the most interesting and epoch-

making books ever written—was that very question. It is the

crux of the whole proposition, whether land, as he uses the

word "land," represents something that belongs to the com-
munity at large any more than the other property.

Mr. George.—Yes; the land was made by God, and the

value that attaches to it may be quite apart from the owner's
labor. The owner may do nothing. Any value that attaches

to that particular piece of land is a public value. To illus-

trate: Here you have in the center of Washington a lot, a va-

cant piece of property. It has nothing whatever upon it. It
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has never been improved in any way. Yet it has a selling value

and will increase in price. Who made that value ? Surely not

the labor of the man owning the land. He did not turn a hand.

He might have gone into the mountains as did Kip Van Winkle
and slept for twenty years, and, returning, found a value in his

land that he had nothing to do with making. Why should not

such value be taken as a public value? I certainly separate it

from any value that might be put upon that land in the way of

a house or a machine. Such value perfectly clearly is a private

value and belongs to labor.

Mr. Chairman, this land-value tax meets, as no other kind

of a tax does, the four canons of taxation. First of all, as laid

down by Adam Smith, the father of political economy, in his

"Wealth of Nations," it is the most equal kind of a tax.

Mr. Hamilton.—Just a moment. A little while ago the

gentleman stated that by the operation of the method of taxa-

tion which he is advocating monopolj^ would be destro5'ed, a

monopoly of coal holdings, for illustration. I want to know
where the title of the property would go when the monopoly
is destroyed by this method of taxation.

Mr. George.—The title of the land would stay where it is.

We do not propose to change titles. Tou kill monopoly's pow-

ers by taxing the value of land. You force the land into use.

The power of monopoly is the power to hold land out of use.

Mr. Hamilton.—But could not the monopoly, having to pay
the increased tax, charge the increased tax upon the consumer ?

Mr. George.—I invite the gentleman to consider the politi-

cal economists. This is one thing in political economy that is

not in dispute.

Mr. Hamilton.—Jlight he not undertake to do that, as he

does it now in coal properties ?

Mr. George.—No, sir. When you put a tax on production,

you limit production. Men will not produce unless they can

get compensation for the tax. They add the tax to the price

of the product, and thereby they get recompensed for the tax.

But not so when you tax land values. By putting a tax on land

values you do not lessen the amount of land. You cannot lessen

it by one grain. It is just the same in amount. But you will

increase the available quantity. You will force land into use

that has been kept out of use by speculation. This will put

down the price of land, instead of putting it up.

Mr. Hamilton.—Precisely. Now, if I understand the gen-

tleman, this coal monopoly which he is discussing is a monopoly

which controls coal lands and is lying dormant so far as the
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actual mining of a part of its lands is concerned. It is pro-

posed, then, to tax it so as to compel it to dig all of its coal as

rapidly as possible and put it upon the market, so as to be able

to pay the increased tax, and that, failing to do this, the monop-

oly must die. But the gentleman denies the monopoly would

actually die so far as the actual mining of coal is concerned.

Am I right that it would have to be more active and mine more

coal?

Me. George.—If the trust shall itself use the land it is now
holding shut up, then it practically becomes broken as a trust,

because the feature of monopoly has gone, the essential part of

which is to withhold from use the natural resources and thereby

make a higher price for the product from such parts as are

used.

Mb. Hamilton.—Suppose the gentleman's theory, then, is

correct, and the public refuses to pay the increased price of coal

which the corporation has been obliged to impose in order to

pay the increased tax, and then the monopoly is unable to pay
the tax, does not the monopoly then lose its coal property, and
does it not, then, go to the State ?

Mk. George.—No, sir. If the land contains valuable coal,

and the trust will not pay the tax, then somebody will take the

land who will. Valuable land does not run around without an
owner. Somebody wiU use it. If the Coal Trust will not use

that land, somebody else will, subject to the tax.

Mr. Hamilton.—The grantee himself takes it at the same
rate as the original owner, does he ?

Mr. George.—If the owner does not want to use the land

and yet, because the tax is too heavy he cannot afEord to hold
it idle, he will sell it for whatever he can get, subject to the

tax by the State. I am not proposing to change titles. I am
not a Socialist. I do not propose to put the land into the hand's

of the Government. I do not propose government management
of land. I propose the plain application of the Thomas Jeffer-

son principle of the least possible government. I propose to tax
out speculators and monopolists and to throw land open to pri-

vate initiative.

John E. Raker [Cal.]—Suppose the taxes were so high the

man could not pay them; is it your idea, then, that this land
should eventually go back to the State and then as the people
wanted it the State would sell it back to some one who desired
to put it into actual use?

Mb. George.—^No, sir. If a land owner did not pay the tax,

he would get sold out for taxes. Whoever bought would buy
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subject to taxation. Somebody will buy it if it has any value

at all. The application of a single tax should not be a hundred
per cent, application. It should fall short just enough to leave

enough value in the land untaxed to make a basis for sales.

This basis for sales will become the market basis for valuation

and taxation. Now, if a man, we will say, who is a speculator,

a monopolist, or who is "land poor" cannot or will not pay
the tax imposed, he will have his land sold for taxes.

The land will go into the hands of a new man. That man
will have to pay the tax. If the value of the land should fall,

then the tax would correspondingly diminish. If the value

should disappear, then there would be nothing to tax, and the

owner would hold his land subject to no tax whatever.

The hope of speculation gone, it is probable that there

would be an abundance of free land open to whoever might

wish to use it. Instead of having to go away out to the remote

fastnesses of our mountains to find free land, we could then

find free land accessible to our city populations, and, some part

of the people going out upon it, city congestion would be re-

lieved.

Mk. Eakee.—In California all the public sales under taxa-

tion are to the State. There are no private sales in the first in-

stance.

Mr. G-eorge.—The gentleman is asking me how the single

tax would apply under the Torrens system. This Torrens sys-

tem is an introduction from Australia. By it the government

—

in this instance California—at a transfer guarantees the title.

That is to say, in the tranfer of land, the title must go through

the hands of the government, which thereby guarantees the

title. The application of the single tax would not change this.

The present small tax on land values does not affect it. Why
should a large tax? All I am proposing with respect to land

is to increase the amount of the tax—now existing—now im-

posed on the ground, or what is at times called the "site" value

of land.

Philip P. Campbell [Kan.].—The gentleman from New
Tork would break up the coal monopoly by taxing the land it

owns in its mining enterprise. Suppose, instead of owning the

land, it took a lease upon the land of other people, or of sev-

eral other people, what effect would taxing the land have upon
the monopoly in that instance?

Mr. George.—It would fall upon the owner; and in the

leasing of land the man who took the land would take it subject

to the taxation condition.
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Mr. Campbell.—But there are several owners in this in-

stance, and the mining corporation simply owns the personal

property, which is not taxed at all.

Mr. George.—The mining corporation, like any individual,

should not be taxed on its personal property ; as to the land, it

should pay on its market, its real selling, value. Idle land it

would sell off
;
get rid of. It could not afford to pay taxes on

valuable idle land.

EuFus Hardy [Tex.].—We understand there is a vast car-

rying occupation in this country. All our coast-line vessels are

engaged in transportation. Our railroads, likewise, are engaged

in transportation. Now, I would like to know what solution

there is in the gentleman's theory as to a monopoly of trans-

portation, particularly on the ocean? What shipping line has

to-day such a monopoly?
Mr. George.—In the first place, the railroads have the most

valuable kind of land. The terminals have a very great value.

Besides, most railroads, especially the Western railroads, have

very valuable lands : Ore beds, oil deposits, timber tracts, wa-

ter rights, agricultural lands, lands in and about cities. The
taxation of land values would fall upon that. But, as to rail-

roads, I would go further, and this is beyond this taxation ques-

tion. I would treat them as public highways. I think there is

no getting away from that. The railroads must be taken into

public hands as public highways, along with telegraphs and
telephones and every function of a public highway. We must
have them in our civilization. Yet it is impossible to have per-

manent competition in respect to them. Some individuals, get-

ting the privilege to the exclusion of others to engage in the

transportation business, will thereby get a serious advantage
over others in the community. It therefore becomes a function

of the State to perform.

Mr. Hardy.—Mr. Chairman, I do not think the gentleman
answered my question as to monopoly and water transportation.

For instance, across the water the shipping company does not

own the wharf, but the Government has made vast improve-

ments in order to have a port. Now, there is a company organ-
ized that monopolizes the transportation from New York to

Liverpool. Its property is all on the water. How would the

gentleman's land tax affect that?

Mr. George.—It would not affect it directly, assuming that

the company itself owned no land ; for instance, no wharf or

warehouse privilege. But there would be a very material in-

direct effect. Removing taxation from steamships and steam-
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ship building would tend to beget competition. Opening idle

lands of every kind to production would increase demand for

such shipping competition, and then, beyond this, changing
railroads from private administration to public administration

would be the greatest stimulus to competition; for now the

railroads feed traffic to particular ocean carriers which they

control.

James M. Graham [111.].—Would you tax the coal which
would not be mined for many years to come so heavily that

those who have possessed themselves of hundreds of thousands
of acres of it could not hold it?

Me. George.—I should if the assessment were based on the

market price. I should discover what such lands would sell for.

That is easily obtainable.

Me. Rakee.—For instance, a man owned a good deal of coal

land. Tou would tax it to the extent that he had to use it to

make a profit out of it, and if he did not do that the land would
be sold.

Me. George.—I would not pay any attention to whether he

used it or not. I would tax it on its value. It is the owner's

business to pay the tax and keep the land out of use or to use

it. My belief is that a man who pays a heavy tax vipon idle

land would very rapidly discover that too much of a burden.

He would use the land or get rid of it.

Me. Raker.—How would you make the application to tim-

ber land?

Me. George.—I would put timber land on the tax roll for the

price that it would sell for. If it has good trees on it it would
sell for such and such a price ; if poor trees, a less price. Do
not men every day buy and sell timber lands? Take that price

and tax the land on that.

Mr. Raker.—The owner can use but little of it as he goes

along.

Me. Geoege.—It does not matter whether he can use little

or much. If he wants to monopolize it, he must pay the price.

The price is the market price. Tax that.

Mr. George closed his speech by showing how the

single tax fulfilled the four canons of taxation.

It is the most equal tax. It falls upon men according to the

natural bounties they have in their possession. The man who
has little pays little. The man who has much pays much, so

that it is the most equal kind of a tax.
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Then it is certain. It is not intermittent and wavering. It

falls regularly, so that all dependent matters can be arranged

accordingly.

In the next place, it is direct. It cannot be shifted. It stays

where it falls. There can be no addition of this tax to the value

of the land. The land owners are getting as much as they can

get now. They are not waiting for taxation to put up the price

of their land. On the contrary, any proposal to put a tax on

values immediately causes a discouragement on the part of some

owners who have idle lands, and the tendency is for the price of

land to go down. This tax can be seen. It is not the kind of a

tax that falls and no man knoweth how much or where. There

lies the land and there lies the value and there falls the tax.

And then it is the most economical tax in its incidence. It

lays no burden beyond the revenue received from it. It is

cheap in the collection. This tax is not like a tariff tax. That

falls upon things coming into the country. To the extent of the

tax and the volume of the things so imported is the revenue

that goes into the public treasury. But the tax on imports

enables an increase in the price of similar commodities made in

this country. There is not a cent of revenue from this home
production. In the case of the tax on land values, the more the

tax the less the speculation, and, therefore, the lower the price

of land. So that in application it is the most economical of all

taxes.

But, Mr. Chairman, I do not stop with the canons of taxa-

tion ; for that, after all is said, is a fiscal question. This land

tax means far more than that. It means the opening to the use
of labor and capital the vast quantities of land now shut off by
speculation.

There is no real scarcity of land anywhere. There is no
scarcity even in the city of New York with its great population.

Great areas are vacant on the outskirts, and you can go along
Broadway and Fifth Avenue, the greatest and proudest thor-

oughfares on the whole hemisphere, and find vacant lots, and
one and two-story shacks and shanties where there ought to be
imperial buildings.

Why is this? Because the penalty of holding land out of
use is so slight that men can pay the small tax and yet, owing
to social growth and social improvement, and the consequent
increase in value, realize handsome profits by the speculation.
Some men acquire fortunes in a short time by simply getting
hold of a piece of land, sitting down, and letting society do the
rest.
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This is so in every State ; it is so in every village, town, and
hamlet of our country. It is so throughout the agricultural

regions ; it is so throughout the mineral and timber regions. Ap-
ply this tax and you tax out the speculators, you tax in the

users, you produce a new order in the United States.

We, of all the peoples of the world, ought to be the most ad-

vanced. We ought to be the greatest people, because we have

the greatest possible opportunities. But what are we doing to

rise to these opportunities? We have instituted a condition by
which a few own the country. A few here, a few there, practi-

cally control villages, towns, cities, counties, and almost whole

States. We have the greatest landlords that have ever been

seen. Should we meet this condition, should we apply taxation

to land values so as to break down land monopoly and throw

open the soil of our country to our fast-growing population, a

prosperity will come such as will dumfound mankind and give

to America the glory of carrying civilization to a point higher

than ever reached in the destinies of the race. [Applause.]



CHAPTER III

CONSEEVATION OF NaTUEAL EeSOUEOES

Theodore Eoosevelt on '
' The Conservation of Natural Eesources '

'—Speech

of Gov. John F. Shafroth [Col.] in Favor of "State vs. National Con-

servation"—Speech of Sen. George E. Chamberlain [Ore.] in Favor of

National Conservation, but against Abuses of Its Administration: Re-

marks by Eeed Smoot [Utah], James P. Clarke [Ark.], Duncan U.

Fletcher [Fla.], Knute Nelson [Minn.].

BEGrlNNINGr with the specific idea of the preserva-

tion of forests on the public domain, a subject

which was referred to in the annual messages of

the Presidents from Johnson to Taf t, the idea of the con-

servation of all natural resources grew in the mind of

our statesmen. In President Eoosevelt it found its

foremost champion. For a summary of his activities

in the cause see the speech of Senator Chamberlain later

in the chapter.

Mr. Eoosevelt's ideas on the subject are summed up
in his speech of August 6, 1912, before the national Pro-
gressive convention in Chicago.

The Conseevation of Natueal Eesoueces

President Roosevelt

There can be no greater issue than that of conservation in

this country. Just as we must conserve our men, women, and
children, so we must conserve the resources of the land on which
they live. We must conserve the soil so that our children shall

have a land that is more and not less fertile than that our
fathers dwelt in.

We must conserve the forests, not by disuse, but by use,

making them more valuable at the same time that we use them.
We must conserve the mines. Moreover, we must insure so far

110
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as possible the use of certain types of great natural resources

for the benefit of the people as a whole. The public should not

alienate its fee in the water power Avhich will be of incalculable

consequence as a source of power in the immediate future.

A PRACTICAL FORESTER

From "A Cartoon History of Roosevelt's Career"

The nation and the States within their several spheres

should by immediate legislation keep the fee of the water power,

leasing its use only for a reasonable length of time on terms

that will secure the interests of the public.

Just as the nation has gone into the work of irrigation in

the West, so it should go into the work of helping reclaim the
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swamp lands of the South. We should undertake the complete

development and control of the Mississippi as a national work,

just as we have undertaken the work of building the Panama

Canal. We can use the plant, and we can use the human ex-

perience, left free by the completion of the Panama Canal in

so developing the Mississippi as to make it a mighty highroad

of commerce and a source of fructification and not of death to

the rich and fertile lands lying along its lower length.

In the West, the forests, the grazing lands, the reserves of

every kind should be so handled as to be in the interests of the

actual settler, the actual homemaker. He should be encour-

aged to use them at once, but in such a way as to preserve and

not exhaust them. We do not intend that our natural resources

shall be exploited by the few against the interests of the many,

nor do we intend to turn them over to any man who will waste-

fully use them by destruction and leave to those who come after

us a heritage damaged by just so much.

The man in whose interests we are working is the small

farmer and settler, the man who works with his own hands,

who is working not only for himself, but for his children, and

who wishes to leave to them the fruits of his labor.

His permanent welfare is the prime factor for consideration

in developing the policy of conservation, for our aim is to pre-

serve our natural resources for the public as a whole, for the

average man and the average woman who make up the body
of the American people.

Alaska should be developed at once, but in the interest of

the actual settler. In Alaska the Government has an oppor-

tunity of starting in what is almost a fresh field to work out

various problems by actual experience.

The Government should at once construct, own, and operate

the railways in Alaska.

The Government should keep the fee of all the coal fields

and allow them to be operated by lessees, with the condition in

the lease that nonuse shall operate as a forfeit. Telegraph lines

should be operated as the railways are. Moreover, it would be

well in Alaska to try a system of land taxation which will, so

far as possible, remove all the burdens from those who actually

use the land, whether for building or for agricultural purposes,

and will operate against any man who holds the land for specu-

lation or derives an income from it based, not on his own exer-

tions, but on the increase in value due to activities not his own.
There is very real need that this nation shall seriously prepare
itself for the task of remedying social injustice and meeting



NATIONAL CONSERVATION 113

social problems by well-considered governmental effort ; and the

best preparation for such wise action is to test by actual experi-

ment under favorable conditions the devices which we have rea-

son to believe will work well, but which it is dilficult to apply in

old settled communities without preliminary experiment.

A "Conservation Congress" of those interested in

the subject was held at St. Paul, Minn., in September,

1910, at which considerable opposition developed to the

plan of conservation by the nation rather than by the

States which are immediately concerned.

This oiDposition grew until it formed the leading fea-

ture of the Trans-Mississippi Commercial Congress, held

at Kansas City, Mo., on November 15, 1911.

Governor John F. Shafroth [Col.] spoke as follows:

State vs. National Consebvation

Governor Shafroth

There has been a strong sentiment in the East in favor of

conservation of the natural resources of the public domain. All

rational people are in favor of such conservation, if by that

term is meant prevention of waste. But the sentiment has gone

further, and has assumed the meaning of raaking enormous for-

est reserves, and taxing the natural resources of the public do-

main by means of leases of grazing, oil, phosphate, asphaltum,

coal, and mineral lands for the benefit of the Federal treasury,

and of making water-power plants pay a royalty to the national

Government for each horsepower generated by falling water.

The recent Conservation Congress adopted resolutions indorsing

such a policy.

Fifteen million acres of land in Colorado have been set asid(

as forest reserves and 9,425,239 acres of coal land have been

withdrawn from entry until reclassified, and on reclassification

there have been placed such enormous values upon the same (in

some instances as high as $400 per acre), that it practically

operates as an absolute withdrawal of all the coal lands from

entry. This is an enormous area and is equal to that of Massa-

chusetts, Connecticut, New Hampshire, and Rhode Island com-

bined.

Most of these forest reserves are on the mountains, situate

more than 7,500 feet above sea level, where nature has decreed

X—

8
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that large timber cannot grow, and many millions of acres are

above timber line, where no timber whatever can grow.

It has been estimated that of the forest reserves in Colo-

rado 30 per cent, contain good merchantable timber, 30 per

cent, scrub timber, and 40 per cent, no timber at all. Thus 70

per cent, of the forest reserves in Colorado have no connection

whatever with forestry. It is ridiculous to contend that these

reserves can be reforested in Colorado, because, according to a

report of the Agricultural Department, it takes in my State

200 years to grow a pine tree 19 6-10 inches in diameter at

an altitude of 7,500 feet above sea level.

This is not a partisan question, as President Cleveland set

aside 25,686,320 acres of forest reserves in the West, and Presi-

dent Taft, in his message to Congress of December 6, 1910,

declared that these are not questions pertaining to partisan poli-

tics. Nine-tenths of the Senators and Representatives of these

Rocky Mountain States, irrespective of political affiliations, are

opposed to this policy. The total area of the forest reserves

established by the Presidents up to this time amounts to 192,-

931,197 acres.

Congress, time and again in its acts, has referred to all of

that property acquired by the national Government as the
'

' pub-

lie domain," and, in all references to the same, has never inti-

mated that such lands should be retained in perpetuity by the

Government. Until recently it has been held, as its name im-

plies, in trust by the Federal Government for the benefit of

those citizens of all the States who will settle upon, develop, and
improve the same. Not even residence in the State is required

in order to locate a gold, silver, or mineral mine, a claim under
the coal, timber, or stone acts. Certain improvements and pay-

ments only are necessary, and the work can be done by hired

men. The right to so locate claims constitutes the interest

which every citizen of the United States has in the public do-

main. It is truly a domain for the public.

It has never been the policy of the United States to make
money out of its lands. The sums charged are presumed to

amount to very little more than sufficient to cover the expenses
of properly regulating the disposition of the same.

It was not until during the last eight or ten years that we
have heard people seriously contend that a revenue should be
derived for the national treasury from the leasing of these lands.

This Rocky Mountain region was the least inviting to the
pioneer. It was Daniel Webster who used this language as to

the Western territory which we acquired from New Mexico

:
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"What do we want of that vast and worthless area, that region of

savages and wild beasts, of deserts, of shifting sands and whirling wind,

of dust, of cactus and prairie dogs? To what use could we ever hope to

put those great deserts and those endless mountain ranges, impenetrable

and covered to their very base with eternal snow? What can we ever do

with the Western coast, a coast of 3,000 miles, rockbound, cheerless, and

uninviting ? '

'

The Government recognized that it was the explorers, set-

tlers, and developers who made the value of everything in a

wild and uninhabited country; that if the lands were not ex-

ploited and improved they would remain as worthless as they

had been for 6,000 years.

Under this general policy of rewarding the pioneer citizens

of the United States in the development of the natural resources

of the public domain, thousands of people crossed the trackless

desert for California, and there discovered the richest gold fields

ever known in the history of the world. These gold mines were

upon the public domain. There was no law providing for the

location of mines. The miner locating gold fields in California

could have been considered by the Government a trespasser and
liable to refund to the Government the value of all the gold ex-

tracted ; but, under the policy of the Government as to the set-

tlement of lands in Ohio, Indiana, Illinois, and Missouri, no

one ever suggested that the miner was not entitled to the fruits

of his discovery; and the miners themselves proceeded to frame

rules and regulations as to the manner of locating and develop-

ing the mines. These rules and regulations afterward were en-

acted into laws by Congress, not for profit to the national Gov-

ernment, but for the production of the greatest wealth to the

nation and benefit to the citizens thereof.

Under that policy there has been a development of the

Western country unparalleled in the history of the world.

Three billions of dollars in the precious metals, produced at a

cost of perhaps that amount of money, but, turned into the

channels of trade, have contributed largely toward making this

country the most prosperous nation on earth. It is the increase

of basic money that has always given a quickening impulse to

business and commerce. An enormous development has been

produced in all the other industries of that region.

When the Rocky Mountain territories applied for admission

to the Union, no power existed in the President or any other

officer to permanently withdraw lands from entry or location

either for agricultural, mining, timber, stone, or coal purposes.

The laws providing for disposition of the lands had been fixed
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for years, and no officer was vested with power to change those

laws. The fact that all the laws provided for the settlement,

location, development, and improvement of all the public do-

main and did not provide for the Government retaining any

part thereof, excepting for military purposes and purely gov-

ernmental uses, shows conclusively that the policy was intended

to be fixed in favor of the disposition of the lands as against the

perpetual ownership of the same by the Government.

The enabling act of each State, as did similar acts of all the

States of the Mississippi Valley, provided that the property held

by the nation until disposed of should be exempt from taxation.

There had been no effort upon the part of the Government to

hold in perpetuity lands in the Mississippi Valley, and the peo-

ple of the Rocky Mountain region had a right to presume that

the same policy would be pursued as to the new territory. Yea,

more, this fixed policy would be pursued as to which the na-

tional Government had placed upon all enabling acts, inducing

settlement and development, and thereby had made it an im-

plied agreement Avith the Western States admitted thereafter

into the Union that lands should not be held in perpetuity by
the Government.

Now it is proposed, by bills introduced in Congress and ad-

vocated by the followers of Mr. Pinchot, to change this policy,

to impose royalties upon powers generated by falling water and
to lease the oil and phosphate lands and the coal and metallifer-

ous mines upon a rental basis payable to the treasury of the

United States. No other States have had their national re-

sources taxed by the national Government, and we deem it is

unfair that the people of the States which had all the products

of their natural resources for themselves should now require,

through their Senators and Representatives, these less-favored

States in the West to not only undertake the development of the

natural resources of these States, but to pay into the Federal
treasury a tax upon the very development thereof.

What does the leasing of the natural resources of the moun-
tain States mean ? It means perpetual ownership residing in

the national Government, and that means exemption from taxa-

tion forever.

Perpetual exemption from taxation of vast territory in a
State is almost destructive of the development of that State. It

is an injustice which it seems to me every fair-minded person
must recognize. The State must maintain government for State,

county, and school purposes over all the lands within its bor-

ders, whether reserved or not
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In the "West the taxes upon land for a period of thirty years,

including reasonable interest vipon each yearly payment, amount
to the value of the land. Therefore, when the lands privately

owned must pay all of the taxes for State, county, and school

purposes it is equivalent to them paying every thirty years, in

addition to their just taxes, an amount equal to the value of the

public lands. Thus the people of these States must pay for

these public lands every thirty years, and yet never own a

foot of the same. Is that right ; is it just ; is it the way a parent

would treat a child? Is it a compliance with the enabling acts,

which provide that each State is
'

' admitted into the Union upon
an equal footing with the original States in all respects whatso-

ever"?
The national Government was formed for national affairs

and the State governments for local control. It was a dual form
of government, a partnership in which the people of each were

interested in and a part of the other ; both were necessary, and
both must be supported by taxes. It would not have been right

for the States alone to have the power of taxation, nor that the

nation alone should possess that power, because, by this dual

form of government, there were imposed upon each certain du-

ties, the performance of which required revenues. Now, would
it have been right for the States to cripple the national Govern-

ment in the raising of revenue, or for the national Government
to hamper the States in their exercise of such an indispensable

power? The power of taxation is the most important of all

governmental prerogatives. It is the very foundation upon
which the administration of law is builded, and without it the

superstructure must fall. It is the very law of its being.

In the constitutional distribution of the powers of taxation

the Federal Government has obtained great advantage ; its reve-

nues have been so enormous that it has been difficult to devise

ways of spending the amounts thus collected. It was Senator

Aldrich who stated not long ago that he could curtail the ex-

penses of the Government to the extent of $300,000,000 per

annum without detriment to the public service. The States, be-

ing principally limited to taxation upon real and personal prop-

erty, have always had scant amounts with which to maintain

their administrations. Every State in the Union is now limited

in its work by reason of the small revenue derived from direct

taxation.

Here the governor enumerated the many expenses of

State governments.
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This new policy would not only deprive the States of the

means of raising the necessary revenues to establish and main-

tain good government, but in addition to that injustice the advo-

cates thereof propose to make revenue for the Federal treasury

by taxing the natural resources of the West. By so doing they

propose to make the Mountain States pay an undue proportion

of the burdens of the national Government.

It has been estimated by the Geological Survey at Washing-

ton that there are contained within the boundaries of the State

of Colorado 371,000,000,000 tons of coal. More than three-

fourths of this coal is upon the public domain. If a rental of

10 cents a ton is to be imposed upon that natural resource of the

State of Colorado it will mean ultimately that the citizens of

our State must contribute $27,000,000,000 to the Federal treas-

ury. This tax is advocated on the ground that it will prevent

waste. According to this geological report, Colorado alone has

sufficient coal to supply the world, at the present rate of con-

sumption (of about one and a quarter billion tons per annum),
for 300 years.

It has been estimated by the authorities at Washington that

from 1,000,000 to 2,117,000 horsepower can be generated from
falling water in the State of Colorado. If the Government is

to charge $1 per horsepower as a rental for a temporary right

of way for transmission lines, and conducting that water on
Government land until it attains a height sufficient to generate

power, it will mean, when this power is fully developed, a rental

to the national Government from the inhabitants of Colorado of

from $1,000,000 to $2,117,000 a year. It must be remembered
that every horsepower generated by falling water saves the

burning on the average of twenty-one tons of coal each year.

Is it equal or fair treatment to our commonwealth for the

Government to impose any tax whatever upon our natural re-

sources, which it has never imposed upon the older and richer

States of the Union? It must be remembered that the act of

Parliament of Great Britain, imposing duties upon goods
shipped to the thirteen colonies, against which our forefathers

rebelled, provided that the revenues derived therefrom should
be expended in America for its protction and defence.

All taxes upon production must ultimately be paid by the
consumer. Yea more, such policy means that the people will

have to pay additional prices for such products far in excess of
the royalties which will be obtained by the national Govern-
ment. It will put our people at a disadvantage in the struggle
for industrial supremacy.
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The excuse for imposing a tax and terms upon the water-

power plants of our States is that Congress will prevent mo-
nopoly, whereas the State governments will not ; that they at

Washington are better able to administer local affairs than the

people of the States in which the lands and the resources are

situate.

It has been my good fortune to represent my State in Con-
gress for nine years, and I and all other members of Congress

know that it is more difficult to pass through the United States

Senate and House of Kepresentatives an act which will prevent

monopoly than it is to get through the general assemblies of the

various States the same character of legislation.

When we realize that the National Government has given

away in 43 different railroad grants lands aggregating 155,504,-

994 acres, it comes with poor grace from the Federal offices to

say that they can conserve and administer the lands better

than the people of the States wherein the lands are situate.

These railroad grants comprise an area equal to that of Maine,

New Hampshire, Vermont, Massachusetts, Connecticut, Rhode
Island, New York, New Jersey, Pennsylvania, Delaware, West
Virginia, and Ohio combined. If the Western States had do-

nated to railroads one-tenth of such grants, such action would
have been looked upon as the most horrible example of waste
and extravagance, if not corruption, that had ever occurred in

the history of the world.

The Supreme Court of the United States has determined
time and again that the waters belong to the States and not

to the National Government. Congress has only jurisdiction

over navigable streams, and it cannot interfere with the use

of the waters of a State. In accordance with that belief, laws

in every arid State in the Union have been enacted providing

for the use of water for irrigation and for power purposes.

The Supreme Court of the United States has sanctioned such

laws and has held that they have always been in existence as

laws of necessity.

The man who first applies the water to beneficial uses, either

for irrigation or the generation of power, is entitled to priority

of right to the flow of that water. We have a system of ad-

ministering these waters. Water commissioners exist in 70

water districts of the State of Colorado. The water commis-

sioners possess the power of turning water into ditches, accord-

ing to their priority of right, and, when there is a scarcity

of water, of shutting down the headgates of the ditches in the

inverse order of their priority of appropriation.
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The national officials now recognize the ownership of the

water in the States, but in order to get some jurisdiction over

the same they claim that inasmuch as the Government owns
the lands lying along our streams they will not grant a per-

mit or right of way to a power company to conduct the

water along that land and by a steep descent send it back to

the stream, thereby generating power, unless the owner of such

power plant agrees to pay a royalty on the water which he

uses and until he makes certain other terms which they may
prescribe. This is simply doing indirectly what the Govern-

ment cannot do directly. It is annulling that inherent power
of sovereignty in the States called eminent domain, by which
rights of way can be condemned for great public enterprises.

It was Secretary of the Interior James R. Garfield who two
days before he retired from office revoked 40 permits for power
plants to transmit their electricity across public lands. In

several instances the electric plants had cost hundreds of thou-

sands of dollars and were being operated. He no doubt thought

he was doing right, but we thought he was doing a most
egregious wrong to our States.

The people living in these public land States are more in-

terested in the development of their water powers than Con-
gress or the officials at Washington. It is they who ultimately

must pay the penalty if monopoly obtains possession of their

water plants, and consequently they are sure to be more careful

with respect to these water powers than the National Govern-
ment.

The fact that water power plants can be operated every
five or six miles of a mountain stream, and that in the Rocky
Mountain States there can be generated by falling water
33,000,000 horsepower, makes it almost impossible to create

a monopoly, even if there were no laws to prevent the same.
But it is absurd, under the present State laws, to talk about
a monopoly of the water powers.

The owners of these water power plants are simply public
carriers, to transmit the power generated to be used for com-
mercial purposes. They are expressly declared by statute in

my State to be common carriers. They are identically in the
same position as railroads. That the rates of railroads, or
rates of power companies, can be made reasonable by the States
has been settled too many times to need citation of authorities.

It is absurd to say that the legislatures of the States will not
curb and prevent excessive prices for the transmission of elec-

trical power. If they should fail to do so, it is the right of
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the people in my State to initiate statutes which will compel
reasonable rates. These laws constitute the guaranty that no
monopoly in charges for electricity could possibly become per-

manent in the State of Colorado.

The policy of the nation holding in perpetuity great forest

reserves, and coal, gas, oil, phosphate, and mineral lands, and
rights of way for water power plants, and controlling the same,
is an interference with local affairs which, according to our
theory of government, should belong to the States.

It was the late Justice John M. Harlan, of the Supreme
Court of the United States, who said:

'

' A National Government for national affairs and State governmenta
for State affairs is the foundation rock upon which our institutions rest.

Any serious departure from that principle would bring disaster upon the

American system of free government. '

'

The permanent administration of public lands in a State,

sovereign as to all functions except those Avhich were delegated

to the National Government, is an interference with local affairs

never before attempted in the history of this country. Such
administration by a bureau at Washington, with its thousands
of guards imported from other States patrolling these gigantic

areas, can never be satisfactory to the people of the States in

which such lands are situate. The bureau will always be con-

trolled by officers who are not in sympathy with the people of

such States. Carpetbag government of such local affairs is

bound to follow, with its antagonism to everything that inter-

feres with the National Government's control and use of these

reserves, which control and use we think are so destructive of

the development of our States.

The Federal bureau cannot want settlement of lands or

location of mining claims upon these forest reserves, and its

rules are and will be continuously harassing to those who de-

sire to settle upon or locate mineral claims upon the same.

I have no doubt the ofScers and employees of the Forestry

Bureau are honest, but, representing the National Government,

which has a policy antagonistic to the public land States, they

naturally will favor its side, especially when they earnestly

believe in that policy.

"When timber reserves were first established it was the ad-

vocates of this forestry policy who contended that it was im-

possible to maintain forest reserves and yet permit the owner-

ship of private property within the reservations; that the right

of access to private lands through forest reserves for the owners
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of horses, cattle, sheep, and other live stock would interfere with

the Government's use of the same.

It was not until Congress, seeing the serious interference

with the development of the Western States, enacted a law

opening such forest reserves to homestead and mineral entry

that the advocates of this forestry policy yielded upon that

point. It is asserted in Congress that during the years 1907

and 1908 the number of homesteads allowed on reserves was

only 1,563, while the number of reservations for rangers' lodges,

with adjacent land, during that same period was 3,227.

While it was well known that Congress was going to forbid

the creation of any more forest reserves in Colorado, Wyoming,
Idaho, Montana, Washington, and Oregon without its consent,

the Senate, having passed the measure on February 25, 1907,

and the House, on March 3, 1907, having concurred in the

same, it was the advocates of this forestry policy who circum-

vented the effect of that law by inducing a President, on March
1 and 2, 1907, before he signed the bill, to establish by proclama-

tion forest reserves to the extent of over 30,000,000 acres.

The Forestry Bureau knew full well the antagonism of the

people of the Western States to these large reserves, and yet,

while that bill guarding the interests of the West was about

to become a law, forest reserves, mapped out and described

by this Federal bureau, were established at its" request.

Every time these foresters see a tract of land which has

been cleared of timber they repeat the poem, "Woodman, spare

that tree," and expostulate over the great waste of that natural

resource. They do not seem to realize that every stick of

timber so cut was used in the mines, in the erection of houses,

and in other improvements necessary to man, and that the use

has been most beneficial in the development of our country.

The timber cut upon the public domain in my State is in-

finitesimal compared to the losses by fire. It is not profitable

to cut timber except near streams, where the logs can be floated

to market, or where a railroad exists, which is usually along

the streams. The lands cleared of timber are mere threads

through these gigantic reservations. The people of the Western
States have endeavored in every way possible to prevent forest

fires, but the most destructive fire we ever had occurred since

the Forestry Bureau had full control of the reservations. Those
cartastrophes will happen, and it is not the fault of either the
State or the forestry officials.

The discouragement to the prospector of mineral lands, by
means of the rules adopted by the Forestry Bureau, has been
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so great in my State that there are now practically no pros-

pectors left. And yet we know that the hills of our State have

hardly been scratched in prospecting for the minerals therein

contained. It is impossible for these reserves to be managed
to the best interest of our people by a bureau administered two
to three thousand miles away.

The employees of the forest reservations of the "West consist

of 243 forest rangers, 1,050 assistant forest rangers, 558 forest

guards, 2 game wardens, and 6 hunters and trappers. I have

no doubt that three-fourths of those employees are not citizens

of the commonwealth in which they do their work. I have

heard it stated that the former chief of the Forestry Depart-

ment said that when these reserves were scientifically managed
it would require 100,000 employees. It must be remembered
that in the Declaration of Independence our forefathers ar-

raigned King George III in these words: "He has erected

a multitude of new offices, and sent thither swarms of officers,

to harass our people and eat out their substance." The people

of the South have felt the .effect of carpetbag government

in a reign of misrule and corruption unequaled in the history

of the world. It was that experience which brought the Ameri-

can people to a realization that home rule is to the best interest

of a State.

"Why impose upon the "Western States a rule which interferes

with what they think are the rights belonging to the States:

First. "Which will make the people of those States, by
taxation upon their own land for government over all the

lands, pay for these reserves every 30 years without owning

any of the same?
Second. Which, in addition to the burdens imposed upon

those States for the support of the National Government, will

compel them to pay millions of dollars into the Federal Treasury

as taxes upon their natural resources, which no other States

have been required to do? And
Third. "Which must foist upon those States landlordism

and a bureaucratic control of these great reserves, which policy

in the administration of government has always proven a

failure ?

Heed the advice of the great justice of the Supreme Court

—

let our Government be "a National Government for national

affairs and State governments for State affairs," and then

there will follow a development of the resources of the Rocky
Mountaia region which will be the marvel and wonder of the

world.
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On May 16, 1912, George E. Chamberlain [Ore.]

spoke in the Senate in connection with an appropriation

bill for the Agricultural Department in defence of the

conservation of natural resources by the nation, but

against abuses that had grown up under it.

National Conservation and Its Abuses

Senator Chamberlain

This should not be considered as a political question or as

a partisan question. Both the great political parties of this

country are committed to the question of the conservation

of our natural resources. I will read the plank of the Demo-
cratic party adopted at Denver in its last national convention

on this subject, as well as the plank adopted by the Republican

party in its national convention at Chicago.

KEPUBLICAN PLATrOBM, 1908—CONSERVATION OF TORESTS

We indorse the movement inaugurated by the Administration for the

conservation of the natural resources. We approve of measures to prevent

the waste of timber. We commend the work now going on for the reclama-

tion of arid lands, and reaffirm the Republican policy of the free distribu-

tion of the available areas of the public domain to the landless settler.

No obligation of the future is more insistent and none will result in

greater blessings to posterity. In the line of this splendid undertaking is

the future duty equally imperative to enter upon a systematic improvement
upon a large and comprehensive plan just to all persons of the country of

the waterways, harbors, and Great Lakes, whose natural adaptability to

the increasing traffic of the land is one of the greatest gifts of benign
Providence.

DEMOCRATIC PLATFORM, 1908—NATURAL RESOURCES

We repeat the demand for internal development and for the conserva-

tion of our natural resources contained in previous platforms, the enforce-

ment of which Mr. Roosevelt has vainly sought from a reluctant party;
and to that end we insist upon the preservation, protection, and replace-

ment of needed forests, the preservation of the public domain of home
seekers, the protection of the national resovirces in timber, coal, iron, and
oil against monopolistic control, the development of our waterways for
navigation, and every other useful purpose, including the irrigation of arid
lands, the reclamation of swamp lands, the clarification of streams, the
development of water power and the preservation of electric povrer gen-
erated by this natural force, from the control of monopoly; and to such
end we urge the exercise of all powers—national. State, and municipal

—

both separately and in cooperation.

We insist upon a policy of administration of our forest reserves which
shall relieve it of the abuses which have arisen thereunder, and which shall,

as far as practicable, conform to the police regulations of the several
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States wherein the reserves are located, which shall enable homesteaders as

of right to occupy and acquire title to all portions thereof which are espe-

cially adapted to agriculture, and which shall furnish a system of timber
sales available as well to the private citizen as to the large manufacturer

and consumer.

I take the position, Mr. President, that the forest service

has been criticized, and very severely criticized, for a condi-

tion of things for which it is not at all to blame. I am willing

to admit that in the administration of the land laws of the

United States not only are the subordinate officers sometimes

too arbitrary, but this criticism applies as well to the heads

of the land and many other departments. Technical and arbi-

trary rulings not infrequently make it impossible for a man
to perfect his title to public lands, where he is making an
honest endeavor to acquire a home.

I am also willing to agree with the Senator from Idaho

[William E. Borah] when he repudiates the suggestion that

every man who attempts to secure a home in the West is

a thief, and I only differ from him in this respect, that I

do not think that that charge is generally made. Whenever
and wherever it is made it is usually by persons who do not

understand the situation in the West.

An investigation will disclose that where individuals have

been guilty of fraudulently acquiring lands under either the

homestead or preemption acts, and in a great many cases under
the timber and stone act, they have been the homeless hirelings

and agents of timber syndicates or others in the East who
have been interested in acquiring a part of the public domain
for speculative purposes.

Now, Mr. President, I make the broad statement that the

Forestry Bureau and the Agricultural Department are not re-

sponsible in the first instance for the wrongs which have grown
up under the forest reserve system. Congress itself is and has

been responsible, and it is responsible now, wherever these evils

exist, for it has it in its power to correct them, and it ought

to correct them. As a matter of fact, there has not been a

single piece of constructive or corrective legislation suggested

except on the floor of the Senate in the heat of discussion,

and that has not had the consideration it ought to have had
when it affects so great a national question.

The act authorizing the President by proclamation to create

forest reserves was passed March 3, 1891. The creation of these

reserves was recognized as almost a necessity at that time, and

the President proceeded, in pursuance of the power vested in
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him, to create these reserves in order to protect the great

wealth of timber and mineral resources against monopolization

by those who wanted to acquire them for speculative purposes.

In the creation of these reserves it became necessary, Mr.

President, to include lands that were owned by entrymen under

the several Federal statutes, railroad and wagon road grants,

and others who had acquired holdings before the reserve was

created. Now, let us note the evolution and development of a

great national wrong under an act that was beneficent in its

purposes.

Occasionally there would be a homestead near the top of a

mountain or on a mountainside or in an isolated valley at the

time of an executive proclamation creating a reserve. These

holdings were, of course, not extinguished by the creation of

the reserves, but where there was one private holder or one

entryman under the land laws there were hundreds of thou-

sands of acres that belonged to railroad and wagon road grant

companies and others who, through mesne conveyances, had

acquired title from them.

Then began to be heard a plea in behalf of the poor entry-

man, who had a home in the center of a reserve without possi-

bility of having any neighbors or churches or schools; that he

ought to be protected, and allowed to surrender his little holding

in the reserve, which could never be otherwise than isolated

;

and that he should be permitted to select in lieu thereof other

lands outside of the reserve, where he would have the benefit

of neighbors, schools, and churches. That was a plausible plea

for the entryman, and nobody on earth could object to allowing

that entryman to release his land to the Government of the

United States and to select in lieu thereof an equal area in

some other part of the public domain. The same plea is being

made for the poor settler now as a reason for abandoning
the forest reserve policy. It looks ominous, Mr. President. The
unwritten history of that plea is that it originated, not by
the fireside of the poor entryman, but in the office of a great

railroad company in the Middle West ; it was gotten up, not
for the benefit of the small holder, but for the purpose of

enabling the big grant corporations, railroads, and others, and
their successors in interest to release their holdings within the
forest reserves, and to take up in lieu thereof other vacant
Government lands in other sections of the country, which were
far more valuable for all purposes than were the lands vdthin
the reserves. This was the origin of the indemnity selection

or lieu land law. It was conceived in iniquity and resulted
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in robbing the people of untold millions in land and money.
On June 4, 1897, Congress passed what was known as the in-

demnity selection law, ostensibly in the interest of the entry-

man who had his home within the forest reserve, allowing

him and incidentally all others who had holdings within the

reserves to release their holdings to the Government and to

take up lands elsewhere in lieu of the lands which they might
surrender to the Government.

Bear in mind that this law, ostensibly in the interest of

the settler, was not confined to him. It would have been
harmless with such a limitation. But it applied to the grant

companies of all kinds and their successors in interest and
millions of acres of land in these reserves, consisting of lava

beds, denuded forests, and rugged peaks, were released under
the act of 1897 to the United States, and lands valuable for

agricultural purposes, for timber, for minerals, for coal, and
for oil, surveyed and unsurveyed, were taken up in every State

in the Union where there were vacant lands by these companies

that hastened to surrender their holdings within the reserve

and to take advantage of a law which it was pretended was
in the interest of the settler.

Eeed Smoot [Utah].-—Mr. President, I know in some of

the States, after the law was passed and was in operation

perhaps for four years or more, there was a move made by
men to enter lands and to make selections in forest reserves

under State selections that were not agricultural in character,

and the selections were made with no other view than to have

them turned back to the Government, and in lieu of them to

select lands outside.

James P. Clarke [Ark.].—I think it would tend to a clearer

understanding of just how this abuse came about to repeat

a brief statement made by the late Senator from Montana,

Mr. Carter. He said that in the construction of the act of

1897 the Secretary of the Interior made a ruling that was

obviously correct, that it never was the intention of Congress

that the railroads holding arid lands under their early grants

should be permitted to surrender them wholesale and to take

certificates that would enable them to file on better lands else-

where in the United States. That ruling was accepted by the

railroads for a number of years. Subsequently, Mr. Hitchcock,

of Missouri, came to be Secretary of the Interior, and, without

any sort of foundation for his action, he reversed that ruling

and permitted the surrender of the railroad grants and the

selection of lands elsewhere. Arkansas fell a victim to the



128 GREAT AMERICAN DEBATES

extent of 270,000 acres of land to that ruling made by Mr.

Secretary Hitchcock.

Senator Chamberlain.—This thing had become so notorious

and so infamous in every Western State that a demand went up
everywhere that this old indemnity selection law should be

abolished and repealed. What happened ? On the 3d of March,

1905—I want the Senate to notice the wording of this repealing

clause—there was passed and approved "An act prohibiting the

selection of timber lands in lieu of lands in forest reserves,"

which is as follows:

Be it enacted, etc., That tho acts of June 4, 1897, June 6, 1900, and
March 3, 1901, are hereby repealed so far as they provide for the relin-

quishment, selection, and patenting of lands in lieu of tracts covered by
an unperfacted hona fide claim or patent within a forest reserve.

If they had stopped there the act would have repealed the

indemnity selection acts and would have stopped the looting

of the public domain, but it goes on

:

But the validity of contracts entered into by the Secretary of the

Interior prior to the passage of this act shall not be impaired : Provided,

That selections heretofore made in lieu of lands relinquished to the United
States may be perfected and patents issued therefor the same as though
this act had not been passed, and if for any reason not the fault of the
party making the same any pending selection is held invalid another selec-

tion for like quality of land may be made in lieu thereof.

Here was a qualified repeal of the indemnity selection acts

that were on the statute books at that time, but it excepted
from the effect of the repeal contracts which had been made
by the Secretary of the Interior in the face of all sorts of

protests, whereby the railroad and lumber companies and
others surrendered to the Government of the United States lands
which, in many instances, were absolutely denuded of timber,
and got the right to select other lands out of the public domain
in lieu thereof. The repealing clause did not name these com-
panies. It would not have been policy to have named them
in the repealing clause, because it would have aroused a pro-
test in and out of Congress against legislation which had for
its purpose the protection of the Santa Fe Railroad Co. and
others instead of the protection of the citizens of the country.

Duncan U. Fletcher [Fla.].—I think, under the circum-
stances, it would be a little bit enlightening at least to know
who was Secretary of the Interior at that time, and whether
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these protests were brought to the attention of the President

at that time as well as to the attention of the Secretary of the

Interior.

Senatob Chamberlain.—The old Latin maxim, de mortuis
nil nisi honum,^ appeals to me in this case. I want to observe

it as far as it is possible consistent with the truth. It was
Mr. E. A. Hitchcock who in his lifetime seems to have assumed
that every man who undertook to acquire title to public land

was a thief, and yet he was a party to the scheme to give

away over a million acres of land by contracts he could have
refused to make. Commissioner Hermann had called attention

to these very dangers and he was removed from office at the

instance of Mr. Hitchcock, as many believe, because he did not

stand for these things, but for the interest of the people of this

country in reference to these indemnity selections.

Mr. President, there are numerous other indemjiity selec-

tion acts that I am not going to take up the time of the Senate

in discussing. I have discussed them thus far for the purpose

of showing conditions as they existed at the time this conserva-

tion movement had its origin. Lands in nearly all the States

of the Union had been and were being taken up and placed

under monopolistic control.

Mr. Gifford Pinchot, former forester, has been denounced
here as a despoiler by one of the distinguished Senators who has

discussed this subject. Mr. President, I say to you that, instead

of criticising him as a despoiler, the American people ought to

erect a monument in his honor and engrave his name upon it

as the man who originated the idea of placing these resources

of the Government—timber, coal, iron, and oil—beyond the

reach of monopolistic control, and saving them, not only for

the generous use of our own generation, but for generations

yet unborn, because to him more largely than to any other

individual in this country it is due that the people of America

were first aroused to the fact that our public lands and the

things under them, including the water powers and everything

else, were being taken up and monopolized by selfish interests.

He aroused an interest and created a public sentiment that has

made Congress do something to protect these natural resources.

Therefore, even if I do agree with some of the criticisms which

have been indulged in against the administration of the forest

reserves, and with others that have been indulged in against

other governmental bureaus, I must state that, in its larger

view, Mr. Pinchot and those who have succeeded him have done
1 '

' Say nothing but good of the dead. '

'

X—

9
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a work that entitles them to the everlasting gratitude of the

people.

Mr. President, we can see, in view of the looting of the

public domain by these big corporations, why the idea of the

conservation of natural resources had such an impetus given

to it from the start. Really, it sprung into importance only

four years ago, in 1908, when the governors of the several States

met here in Washington for the purpose of discussing the whole

subject.

The growth of the conservation movement has been slow, but,

involving, as it does, a great moral question, it will never be

retired from political or economic discussion until it has been

rightly solved, and the party or the individual who opposes it

must eventually be crushed by an outraged public opinion. So

well is this recognized that you can not find anyone in public

life upon whom responsibility rests in this important matter

who will not claim that he is in favor of the conservation of

our natural resources, and some there are who, while professing

to believe in the doctrine, are nevertheless willing, on one pre-

text or another, to oppose any measure looking to the advance-

ment of the cause.

It may not be inappropriate to call attention briefly to the

evolution of the movement. As early as 1903 President Roose-

velt appointed the Public Lauds Commission. The first partial

report of this commission was presented to Congress in a message
by the President March 7, 1904, and the last was presented

in the same way February 13, 1905. These reports deal at

length with the antiquated land laws, and the abuses which
have grown up under them, the sale of timber on the public

lands, grazing thereon, and other kindred subjects. They con-

tained many valuable suggestions, such as the repeal of the

timber and stone act and the commutation clause of the home-
stead act. Attention was called to the frauds which had been
and were being perpetrated under these laws, and if the recom-
mendations of the commission had been followed by Congress
a long stride would have been taken toward saving the public
domain for the homesteader instead of allowing it to pass into

the hands of speculators.

In 1907, the President created the Inland Waterways Com-
mission and charged it with the consideration of "the relations

of the streams to the use of all the permanent natural re-

sources, and their conservation for the making and maintenance
of prosperous homes."

Acting upon the suggestion of the Inland Waterways Com-
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mission, the President called a conference of governors^ of all

the States and Territories, which was held at the White House
in May, 1908. For the first time in history the executives of

the sovereign States met with the Executive of the United

States, and the occasion for that gathering was the considera-

tion of the important problem of conservation. Acting upon
the recommendation of the governors, all of whom recognized

the importance of the great question they were called upon to

consider, the President, on the 8th of June, 1908, appointed the

National Conservation Commission, which thereafter proceeded

to take the first inventory of the natural resources made by any
nation in the world. The results of that inventory are recorded

in the report of the National Conservation Commission, which
the President transmitted to Congress with a special message

in January, 1909.

Not only did Congress not then see fit to enact any legisla-

tion therein recommended, but unfortunately declined to print

the report in sufficient numbers for its adequate distribution

among the people. More disastrous than this, however, was
the congressional enactment forbidding this or other executive

commissions from pursuing their important work in the service

of the people. This action, plainly designed to wipe out the

National Conservation Commission, accomplished its purpose.

It put an end to the activities of that commission, removing
the only national organization which was dealing with the con-

servation question as a whole. Thus was presented the strange

spectacle of a nation-wide movement, inaugurated by the

governors of the States, the presidents of great organizations

of our national industries, and other distinguished citizens, and
heartily indorsed by the people of the country, by legislative

enactment denied not only an appropriation, but even per-

mission to continue its work.

That the conservation work is going on to-day is due to

the approval of the people, crystallized into an organization

formed by patriotic men and supported by individual citizens,

whose desire it is that the conservation movement, to which
such uniformly popular approval has been given, shall not fail,

but shall go on until the principles for which it stands have
been carried into practical effect. I refer to the National

Conservation Association, the patriotic service of which to the

nation cannot be too strongly emphasized.

'This assembly (which has been held every year since 1908) is popu-
larly known as '

' The House of Governors, '
' the name given it by the

originator of the idea, William George Jordan, of New York City.
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Mr. President, if we should abandon the present policy it

would not be three months until every acre of timber in this

country would be taken up by agents and hirelings of those

whose interest it is to get them under monopolistic control.

This is not guesswork. I call your attention to the very able

argument of my friend, the Senator from Minnesota [Knute

Nelson], published in the annals of the American Academy of

Political and Social Science a year or two ago.

The mode in whicli these lumbermen have carried on their operations

has been in the main, and in outline, this: They have in person or through

agents and employees secured, by divers means, a large number of men
and women in various parts of the country—people who knew nothing

about such lands and who had no thought of acquiring the same—to apply

to purchase and enter such lauds, supplying them with money to travel

from remote interior towns to examine and select the land and make the

necessary application to purchase at the district land office, and supplying

them with money to pay for the land, and then, after the purchase and
entry were completed, procure a conveyance of the land to themselves for

a moderate bonus.

I remember how, a few years ago, a large number of lady school

teachers in a Western city—the headquarters of some big lumbermen—were
induced to '

' take up '

' timber and stone claims in Oregon, Washington,
and California, more than 1,.500 miles from where the teachers lived. Most
of these lands afterwards passed into the hands of these lumbermen.

Instead of denouncing and criticising the Forestry Bureau
officials and undertaking to defeat a proper appropriation, as

has been attempted in the Senate, I think the American people

ought to take their hats off to the men who have inaugurated
this movement ; they ought to take their hats off to Mr. Graves,

the present Forester, who is here devoting the best energies of

his life to the protection of the great interests of the public;

they ought to take their hats off to the young men in all the

States of the West who are risking their lives and doing all in

their power to protect the public domain, not only for the
interest of those living, but for the interest of those who are
coming after us.

Mr. President, differing from the Administration in politics,

as I do, I am yet willing to stand here and give them my
support in every way possible, to defend them against unjust
charges, to assist them to do their duty in the future as they
have done it in the past; and I predict that the time is not far
distant when the American people, with one accord, will extend
to these men their appreciation of the efforts which they have
made to protect the national resources of this country from the
looting of monopolistic interests.



CHAPTER IV

Internal Improvements

[post-roads and canals]

Debate in the House on Federal Control over Post-roads: In Favor, Theo-

dore Sedgwick [Mass.]; Opposed, John Vining [Del.], Thomas Fitz-

simons [Pa.] ; Opposition Wins—Surveys of Post-roads at Government

Expense: In Favor, Abraham Baldwin [Ga.]—President Jefferson on

Federal Aid to Education and Public Improvements—Speech of Sen.

James A. Bayard, Sr., in Favor of Federal Investment in the Chesa-

peake Canal—President Madison's Message to Congress (December,

1815) Referring to Internal Improvements—John C. Calhoun [S. C]
Introduces in the House a Bill to Apply Profits of the National Bank
to This Purpose—Debate on the Bill: In Favor (in Whole or Part),

Mr. Calhoun, Timothy Pickering [Mass.], Erastus Root [N. Y.], Henry
Clay [Ky.] ; Opposed, Thomas B. Robertson [La.]—Bill Is Vetoed by

the President—His Constitutional Objections—Debate in the House on

Federal Administration of the Cumberland Road : In Favor, Tomlinson

Fort [Ga.], Oliver H. Smith [Ind.] ; Opposed, James Buchanan [Pa.],

Philip P. Barbour [Va.] ; Opposition Wins—President Jackson Vetoes

Maysville [Ky.] Turnpike Bill on the Ground That Federal Operation

of Public Works Is Unconstitutional—Speech on This Principle by

Senator John Tyler [Va.] :
'

' The First Entanglement of Government by
Capital."

DURING the organization of the Government the

question of the constitutional power of the Ex-
ecutive arose in connection with a bill to estab-

lish post-roads, in which discretion was given the Post-

master-General in choosing mail routes, in permitting

mail stages to carry passengers, in granting the frank-

ing privilege, etc.

In the debate on the measure, which took place in

the House at various times between December 6, 1791,

and February 3, 1792, Theodore Sedgwick [Mass.] ar-

gued that Congress could delegate the constitutional

requirement that it "establish post-offices and post-
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roads," as it had done in borrowing money, which func-

tion also was given it by the Constitution, it being the

ofSce of Congress to determine the principle on which

the business was to be done, and then delegate the ex-

ecution of the work.

John Vining [Del.] argued that the assignment of

the execution was explicit in the Constitution. He also

doubted the expediency and safety of the amendment.
The function assigned by it would be to a good Presi-

dent a burden, to a bad one a dangerous power of es-

tablishing offices and roads in those places only where
his political interests would be promoted, and removing
others of long standing in order to harass those persons

whom he might suppose inimical to his ambitions.

The motion to delegate was negatived. Power, how-
ever, was given the Postmaster-General to form con-

tracts for extending mail routes under certain restric-

tions.

In regard to the carriage of passengers by the mail

it was argued by Thomas Fitzsimons [Pa.] that the

clause of the Constitution which empowers the Federal
Government to establish post-offices and post-roads

cannot be understood to extend farther than the con-

veyance of intelligence, which is the proper subject of

the post-office establishment: it gives no power to send
men and baggage by post.

If, by the construction of that clause of the Constitution

which authorizes Congress to make all laws necessary for carry-

ing into execution the several powers vested in them, they may
proceed farther, and so regulate the post-roads as to prevent

passengers from traveling on them; they may say what weights

shall be carried on those roads, and at what seasons of the

year ; they may remove everything that stands in the way ; they

may level buildings to the ground, under the pretence of making
more convenient roads; they may abolish tolls and turnpikes;

they may, where an established ferry has been kept for a
hundred years past in the most convenient place for crossing

a river, give the post-rider authority to set up a new one beside
it, and ruin the old establishment; they may say that the
person who carries the mail shall participate in every privilege

that is now exclusively enjoyed by any man or body of men,
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and allege, as a reason for these encroachments, that they are

only necessary encouragements to carry the mail of the United
States; in short, the ingenuity of man cannot devise any new
proposition so strange and inconsistent as not to be reducible

within the pale of the Constitution by such a mode of con-

struction. If this were once admitted the Constitution would

be a useless and dead letter, and it would be to no purpose

that the States in convention assembled had framed that instru-

ment to guide the steps of Congress. As well might they at

once have said, "There shall be a Congress who shall have

full power and authority to make all laws which to their wisdom
will seem meet and proper."

The motion was voted down.
Four years later (on February 11, 1796) the temper

of Congress had so changed that a resolution was car-

ried ordering a survey, at the expense of the Govern-
ment, of a system of post-roads. In support of this res-

olution Abraham Baldwin [Ga.] said:

In many parts of the coiintry there were no improved roads,

nothing better than the original Indian track. Bridges and
other improvements are always made with reluctance while

roads remain in this State, because it is known, as the country

increases in population and wealth, better and shorter roads

will be made. All expense of this sort, indeed, is lost. It was
properly the business of the general Government to undertake

the improvement of the roads, for the different States are

incompetent to the business, their different designs clashing

with each other. It is enough for them to make good roads

to the different seaports; the crossroads should be left to the

government of the whole. The expense, he thought, would not

be very great. Let a surveyor point out the shortest and best

track, and the money will soon be raised. There was nothing

in this country, he said, of which we ought to be more ashamed
than our public roads.

This was the first step taken by the Government in

making Federal internal improvements. The common-
sense argument for doing so, which was presented by
Representative Baldwin (who, though from Georgia,

was born and bred a Connecticut Yankee), grew more
cogent with the years, and now is unquestioned.
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Jefferson on Federal, Aid to Education and In-
ternal Improvements

In his annual message to Congress in December,
1806, President Jefferson advocated the retention of

the tariff, especially on luxuries, and the expenditure of

the revenue remaining after the operating cost of gov-
ernment had been defrayed upon public education and
internal improvements.

Patriotism would certainly prefer its [the tariff system's]

continuance and application to the great purposes of the public

education, roads, rivers, canals, and such other objects of public

improvement as it may be thought proper to add to the con-

stitutional enumeration of Federal powers. By these opera-

tions new channels of communication will be opened between
the States ; the lines of separation will disappear ; their interests

will be identified, and their union cemented by new and in-

dissoluble ties. Education is here placed among the articles

of public care, not that it would be proposed to take its ordi-

nary branches out of the hands of private enterprise, which
manages so much better all the concerns to which it is equal,

but a public institution can alone supply those sciences which,

though rarely called for, are yet necessary to complete the circle,

all the parts of which contribute to the improvement of the

country, and some of them to its preservation.

I suppose an amendment to the Constitution, by consent of

the States, necessary, because the objects now recommended are

not among those enumerated in the Constitution, and to which
it permits the public moneys to be applied.

The present consideration of a national establishment for

education particularly is rendered proper by this circumstance

;

also that, if Congress, approving the proposition, shall yet think

it more eligible to found it on a donation of lands, they have

it now in their power to endow it with those which will be

among the earliest to produce the necessary income. This

foundation would have the advantage of being independent in

war, which may suspend other improvements, by requiring for

its own purposes the resources destined for them.

The principle of Federal aid to education was put
into practice during the Civil War, when land grants
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to the States were made for the purpose of establishing

agricultural and mechanical colleges. Out of these have

since been developed our great State universities.

Federal Investment in the Chesapeake Canal

The question of applying public revenue to internal

improvements came up in the Senate on February 13,

1807, in the form of a resolution to invest a portion of

the receipts from the sale of public lands in shares of

the Chesapeake Canal. On this subject James A. Bay-

ard, Sr. [DeL], said:

It is admitted that the Constitution does not expressly

give the power to cut canals, but we possess, and are in the

daUy exercise of, the power to provide for the protection and

safety of commerce, and the defence of the nation. It has

never been contended that no power exists which has not been

expressly delegated.

There is no express power given to erect a fort or magazine,

though it is recognized in the delegation of exclusive legislative

powers in certain cases. The power to erect lighthouses and
piers, to survey and take the soundings on the coast, or to

erect public buildings, is neither expressly given nor recog-

nized in the Constitution, but it is embraced by a liberal and
just interpretation of the clause in the Constitution which
legitimates all laws necessary and proper for carrying into

execution the powers expressly delegated. On a like principle

the Bank of the United States was incorporated. Having a

power to provide for the safety of commerce and the defence

of the nation, we may fairly infer a power to cut a canal

—

a measure unquestionably proper with a view to either subject.

In his message to Congress on December 5, 1815,

President Madison advised an amendment to the Con-
stitution permitting the Federal Government to establish

a system of national roads and canals.

"No objects," he said, "within the circle of political

economy so richly repay the expense bestowed on them; there
are none, the utility of which is more universally ascertained

and acknowledged ; none that do more honor to the govern-
ment whose wise and enlarged patriotism duly appreciates



INTERNAL IMPROVEMENTS 139

them. Nor is there any country which presents a field where
nature invites more the art of man to complete her own work
for his accommodation and benefit. These considerations are

strengthened, moreover, by the political effect of these facilities

for intercommunication in bringing and binding more closely

together the various parts of our extended confederacy. While
the States, individually, with a laudable enterprise and emula-

tion, avail themselves of their local advantages, by new roads,

b}^ navigable canals, and by improving the streams susceptible

of navigation, the general Government is the more urged to

similar undertakings, requiring a national jurisdiction and
national means, by the prospect of thus systematically com-

pleting so inestimable a work. And it is a happy reflection that

any defect of constitutional authority which may be encountered

can be supplied in a mode Avhich the Constitution itself has

providently pointed out."

Owing to the great need of building np the finances

of the country, the subject Avas postponed until the next

session of Congress.

On December 16, 1816, John C. Calhoun [S. C]
moved in the House of Representatives that a commit-
tee be appointed to consider the expediency of apply-

ing the i^rofits of the National Bank to internal improve-
ments.

After some opposition the committee was appointed,

and lie was made its chairman. On December 23 he re-

ported a bill to this effect. The bill came up for dis-

cussion on February 4, 1817, and was debated until Feb-
ruary 8, when it was passed by a vote of 86 to 84. The
Senate passed it on February 27 by a vote of 22 to 16.

The bill then went to the President, who vetoed it on

March 3. His veto was sustained in the House, the vote

being 60 to 56 in favor of the bill, which thus lacked

the two-thirds vote requisite to overrule the veto.

In the debate in the House, John C. Calhoun [S. C]
and Henry Clay [Ky.] were the chief speakers in favor

of the bilL Thomas B. Robertson [La.] objected de-

cisively to it. Timothy Pickering [Mass.] objected to

the constitutional argument of Calhoun in favor of the

measure, but presented one of his own in its place.

Erastus Root [N. Y.] objected to Federal roads as in-
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terfering witli State affairs, but advocated Federal ca-

nals.

Iktebnal Impeovements

House of Representatives, Febeuaey 4-8, 1817

Mb. Calhoun observed that it seemed to be the fate of some

measures to be praised, but not adopted. Such, he feared,

vtrould be the fate of that on which they were now deliberating.

From the indisposition manifested by the House to go into

committee on the bill, there was not much prospect of its

success, yet it seemed to him, when he reflected how favorable

was the present moment, and how confessedly important a good

system of roads and canals was to our country, he might

reasonably be very sanguine of success. At peace with all the

world, abounding in pecuniary means, and, what was of most

importance, and at what he rejoiced as most favorable to the

country, party and sectional feelings immerged in a liberal

and enlightened regard to the general concerns of the nation

—

such, said he, are the favorable circumstances under which we
are now deliberating. Thus situated, to what can we direct

our resources and attention more important than internal im-

provements? What can add more to the wealth, the strength,

and the political prosperity of our country? The manner in

which facility and cheapness of intercourse added to the wealth

of a nation had been so often and ably discussed by writers

on political economy that he presumed the House to be per-

fectly acquainted with the subject. It was sufficient to observe

that every branch of national industry—agricultural, manu-
facturing, and commercial—was greatly stimulated and rendered
by it more productive. The result is, said he, that it tends
to diffuse universal opulence. It gives to the interior the

advantages possessed by the parts most eligibly situated for

trade. It makes the country price, whether in the sale of the

raw product or in the purchase of the articles for consump-
tion, approximate to that of the commercial towns. In fact,

if we look into the nature of wealth we will find that nothing
can be more favorable to its growth than good roads and
canals. Let it not be said that internal improvements may be
wholly left to the enterprise of the States and of individuals.

He knew, he said, that much might justly be expected to be
done by them, but in a country so new and so extensive as
ours there is room enough, said he, for all the general and
State governments and individuals in which to exert their re-
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sources. But many of the improvements contemplated, said

Mr. Calhoun, are on too great a scale for the resources of

the States or individuals, and many of such a nature that the

rival jealousy of the States, if left alone, might prevent. They
required the resources and the general superintendence of this

Government to effect and complete them.

But, said IMr. Calhoun, there are higher and more powerful

considerations why Congress ought to take charge of this sub-

ject. In many respects no country of equal population and
wealth possesses equal materials of power with ours. The
people, in muscular power, in hardy and enterprising habits,

and in a lofty and gallant courage, are surpassed by none. In
one respect, and, in my opinion, in one only, are we materially

weak. We occupy a surface prodigiously great in proportion

to our numbers. The common strength is brought to bear with

great difficulty on the point that may be menaced by an enemy.

It is our duty, then, as far as in the nature of things it can be

effected, to counteract this weakness. Good roads and canals

judiciously laid out are the proper remedy. In the recent war,

how much did we suffer for the want of them? Besides the

tardiness and the consequential ineffacy of our military move-

ments, to what an increased expense was the country put
for the article of transportation alone ! In the event of an-

other war the saving in this particular would go far toward
indemnifying us for the expense of constructing the means of

transportation.

It is not, however, in this respect only that roads and canals

add to the strength of the country. Our power of raising

revenue, in war particularly, depends, said he, mainly on them.

In peace our revenue depends principally on the imposts; in

war this source, in a great measure, fails, and internal taxes,

to a great amount, become necessary. Unless the means of

commercial intercourse are rendered much more perfect than

they now are, we shall never be able in war to raise the necessary

supplies. If taxes were collected in kind; if, for instance, the

farmer and mechanic paid in their surplus produce, then the

difficulty would not exist, as in no country on earth is there

so great a surplus in proportion to its population as in ours.

But such a system of taxes is impossible. They must be paid

in money, and, by the Constitution, must be laid uniformly.

What, then, is the effect? The taxes are raised in every part

of this extensive country uniformly, but the expenditure must,

in its nature, be principally confined to the scene of military

operations. This drains the circulating medium from one part
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and accumulates it in another, and perhaps a very distant, one.

The result, said he, is obvious. Unless it can return through

the operation of trade, the parts from which the constant drain

takes place must ultimately be impoverished. Commercial inter-

course is the true remedy to this weakness, and the means

by which that is to be effected are roads, canals, and the coasting

trade. On these, combined with domestic manufactures, does

the moneyed capacity of this country, in war, depend. "Without

them, not only will we be unable to raise the necessary supplies,

but the currency of the country must necessarily fall into the

greatest disorder—such as we lately experienced.

But on this subject of national power, what, said Mr.

Calhoun, can be more important than a perfect unity in every

part, in feelings and sentiments? And what can tend more
powerfully to produce it than overcoming the effects of dis-

tance?

No country enjoying freedom ever occupied anything like

as great an extent of country as this Republic. One hun-

dred years ago the most profound philosophers did not believe

it to be even possible. They did not suppose it possible that

a pure republic could exist on as great a scale even as the Island

of Great Britain. What then was considered as chimerical,

said Mr. Calhoun, we now have the felicity to enjoy, and, what
is most remarkable, such is the happy mold of our Govern-

ment, so well are the State and general powers blended that

much of our political happiness draws its origin from the ex-

tent of our Republic. It has exempted us from most of the

causes which distracted the small republics of antiquity. Let

it not, however, be forgotten; let it, said he, be forever kept

in mind that it exposes us to the greatest of all calamities,

next to the loss of liberty, and even to that in its consequence

—

disunion. We are great and rapidly—he was about to say fear-

fully-—growing. This, said he, is our pride and danger—our
weakness and our strength. Whatever impedes the intercourse

of the extremes with this, the center of the Republic, weakens
the Union. The more enlarged the sphere of commercial circula-

tion, the more extended tliat of social intercourse, the more
strongly are we bound together, the more inseparable are our
destinies. Those who understand the human heart best know
how powerfully distance tends to break the sympathies of our
nature. Nothing, not even dissimilarity of language, tends more
to estrange man from man. Let us then, said Mr. Calhoun, bind
the Republic together with a perfect system of roads and canals.

Let us conquer space. It is thus the most distant parts of the
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Republic will be brought within a few days' travel of the

center; it is thus that a citizen of the West will read the news
of Boston still moist from the press. The mail and the press,

said he, are the nerves of the body politic. By them the slightest

impression made on the most remote parts is communicated to

the whole system, and the more perfect the means of trans-

portation the more rapid and true the vibration. To aid us in

this great work, to maintain the integrity of this Republic, we
inhabit a country presenting the most admirable advantages.

Belted around as it is by lakes and oceans, intersected in every

direction by bays and rivers, the hand of industry and art is

tempted to improvement. So situated, said he, blessed with a

form of government at once combining liberty and strength,

we may reasonably raise our eyes to a most splendid future

if we only act in a manner worthy of our advantages. If,

however, neglecting them, we permit a low, sordid, selfish, and
sectional spirit to take possession of this House, this happy
scene will vanish. We will divide, and in its consequences

will follow misery and despotism.

Such, then, being the obvious advantages of internal im-

provements, why, said Mr. Calhoun, should the House hesitate

to commence the system ? He understood there were, with some

members, constitutional objections. The power of Congress is

objected to because the public moneys can only be appropriated

to effect the particular powers enumerated in the Constitution.

He was no advocate for refined arguments on the Constitution.

The instrument was not intended as a thesis for the logician

to exercise his ingenuity on. It ought to be construed with

plain, good sense, and what can be more express than the Con-

stitution on this very point? The first power delegated to

Congress is comprised in these words: "To lay and collect

taxes, duties, imposts, and excises; to pay the debts and provide

for the common defence and general welfare of the United

States, but all duties, imposts, and excises shall be uniform

throughout the United States." First—the power is given to

lay taxes ; next, the objects are enumerated to which the money
accruing from the exercise of this power may be applied; to

pay the debts, provide for the common defence, and promote

the general welfare, and, last, the rule for laying the taxes

is prescribed—that all duties, imposts, and excises shall be

uniform.

If the framers of the Constitution intended to limit the

use of the money to the powers afterwards enumerated and

defined, nothing could be easier than to have expressed it plainly.
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He knew it was the opinion of some that the words "to pay

the debts and provide for the common defence and general

welfare," which he had just cited, were not intended to be

referred to the power of laying taxes, contained in the first part

of the section, but that they are to be understood as distinct

and independent powers, granted in general terms, and are

gratified by a more detailed enumeration of powers in the sub-

sequent part of the Constitution. If such were in fact the

meaning, surely nothing can be conceived more bungling and

awkward than the manner in which the framers have com-

municated their intention. If it were their intention to make
a summary of the powers of Congress in general terms, which

were afterwards to be particularly defined and enumerated,

they should have told us so plainly and distinctly, and, if the

words "to pay the debts and provide for the common defence

and general welfare" were intended for this summary, they

should have headed the list of our powers, and it should have

been stated that, to effect these general objects, the following

specific powers were granted. The whole section seemed to him
to be about taxes. It plainly commenced and ended with it, and
nothing could be more strained than to suppose the intermediate

words "to pay the debts and provide for the common defence

and general welfare" were to be taken as independent and
distinct powers. Forced, however, as such a construction was,

he might admit it and urge that the words do constitute a

part of the enumerated powers. The Constitution, said he, gives

to Congress the power to establish post-ofiSces and post-roads.

He knew the interpretation which was usually given to these

words confined our power to that of designating only the post-

roads, but it seemed to him that the word "establish" com-

prehended something more. But suppose the Constitution to

be silent, said Mr. Calhoun, why should we be confined in the

application of money to the enumerated powers? There is

nothing in the reason of the thing, that he could perceive, why
it should be so restricted, and the habitual and uniform practice

of the Government coincided with his opinion. Our laws are

full of instances of money appropriated without any reference

to the enumerated powers. If we are restricted in the use

of our money to the enumerated powers, on what principle,

said he, can the purchase of Louisiana be justified? To pass

over many other instances, the identical power which is now
the subject of discussion has, in several instances, been exer-

cised. To look no further back, at the last session a considerable
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sum was granted to complete the Cumberland road ^ in reply

to this uniform course of legislation, Mr. Calhoun expected it

would be said that our Constitution was founded on positive

and written principles, and not on precedents. He did not deny
the position, but he introduced these instances to prove the

uniform sense of Congress, and the country (for they had not

been objected to), as to our powers; and surely, said he, they

furnish better evidence of the true interpretation of the Con-

stitution than the most refined and subtle arguments.

Let it not be urged that the construction for which he con-

tended gave a dangerous extent to the powers of Congress. In
this point of view he conceived it to be more safe than the

opposite. By giving a reasonable extent to the money power
it exempted us from the necessity of giving a strained and
forced construction to the other enumerated powers. For in-

stance, he said, if the public money could be applied to the

purchase of Louisiana, as he contended, then there was no
constitutional difficulty in that purchase, but, if it could not,

then were we compelled either to deny that we had the power
to purchase, or to strain some of the enumerated powers to

prove our right. It had, for instance, been said that we had
the right to purchase under the power to admit new States

—

a construction, he would venture to say, far more forced than

the one for which he contended.

Mr. Pickering said he did not admit the latitude of con-

struction given by the gentleman from South Carolina [Mr.

Calhoun], who introduced the bill, to the terms of the Constitu-

tion which he had quoted. Congress had power "to lay and
collect taxes, duties, imposts, and excises"—for what purpose?

in order "to pay the debts and provide for the common defence

and general welfare of the United States." Hence, the gentle-

man inferred, that as public roads and canals would promote

the general welfare, therefore Congress had power to make
roads and canals. If this interpretation of the Constitution

be correct, then the subsequent enumeration of powers to be

exercised by Congress was superfluous; for the terms "to pro-

vide for the general welfare" would embrace the following

enumerated powers and every other imaginable power, the exer-

cise of which would promote the "general welfare." The ob-

ject for which the Constitution was ordained is explicitly de-

clared to be "to promote the general welfare," and the like

'The so-called "National Eoad," running from Cumberland, Mary-
land, to Wheeling, Virginia, and afterwards extended through Ohio and
Indiana to Springfield, Illinois. It formed a great highway of emigration.

X—10
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words at the head of the specified powers appeared to Mr.

Picljering as intended to mark the line within which the

powers expressed or fairly implied should be exercised: they

must all have for their object the "general welfare." Then

follows the enumeration of the powers granted to Congress, all

of which are manifestly calculated "to promote the general

welfare." From the specific powers granted to Congress "to

establish post-offices and post-roads" the gentleman from South

Carolina had inferred that Congress had power to make roads

on which the post-riders might travel. This construction Mr.

Pickering believed to be altogether erroneous. He remembered

that the supposition that Congress might, under that clause,

exercise the power of making roads in any State, and where

they pleased, was offered as a serious objection to the adoption

of the Constitution in the convention of Pennsylvania, of

which Mr. Pickering (then living in that State) was a member.

And his recollection was probably the more perfect because he

answered the objections observing that the power "to establish

post-offices and post-roads" could intend no more than the

power to direct where post-offices should be kept, and on what
roads the mails should be carried; and this answer appeared

then to be entirely satisfactory.

But while the gentleman from South Carolina was speaking

it had occurred to Mr. Pickering that, if Congress had the

power to make roads and canals, it must necessarily be an im-

plied one, and under the express power "to regulate commerce
with foreign nations and among the several States, and with

the Indian tribes." To give facility and safety to foreign com-
merce, and to that between the several States, in what is called

the coasting trade. Congress had caused lighthouses and beacons

to be erected, piers in rivers to be constructed, and the coast

to be surveyed to ascertain and mark dangerous shoals. But
commerce (which consisted in the exchange of commodities)
was carried on by land as well as by water, and if Congress,

under the clause for regulating commerce, could rightfully do
what, from the formation of the Government, they had been
doing, and without a single objection—erecting lighthouses,

beacons, and piers to give facility and safety to commerce by
water, why should they not exercise the like power to facilitate,

secure, and render less expensive, by means of roads and canals,

the commerce by land? This, as it had occurred, Mr. Pickering
suggested for consideration.

Mr. Root said if the national resources were to be directed
to the internal improvement of the country, let them be applied
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to objects the least interfering with State policy, with State

rights and sovereignty, and the best calculated to promote the

general welfare and to aid in the regulation of commerce. It

would hardly be pretended, he said, that the constitutional

authority to establish post-offices confers the power to lay out

and work roads in despite of State regulations. The construc-

tion of roads is a municipal regulation, generally much more
limited in its operation than the confines of a State. Except
in some great leading roads the convenience of counties and

towns and even of neighborhoods is and ought to be chiefly

consulted. Eoads, said Mr. Root, even great leading ones, are

used more by the inhabitants of their vicinitj' than by travelers

from a distance. Not so with canals. Thej' may connect distant

States, unite in commercial connections remote parts of the

nation, and chain them together in bands not to be severed

by ambition or faction. The distant boatman, the distant mer-

chant, make use of the canal, and by that means enhance the

value of the farmer's produce, and reduce the price of mer-

chandise necessary for his comfort. The inhabitants of its

immediate vicinity derive no material advantages from it which
are not shared in nearlj' an equal degree by their more remote

neighbors, unless, as sometimes may happen, a village or town
shall spring up in consequence. Canals are therefore, said he,

more properly an object of national regard. Let your surplus

treasure, Mr. Chairman, for it would seem that you have much
of it. and I shall not urge the more rapid reduction of the

public debt, nor the repeal of any of the taxes at this time

;

let your surplus treasure, destined by this bill, not to be wasted,

I hope, but to the achievement of great schemes of national

grandeur, be directed exclusively to the construction of canals.

Gentlemen, said Mr. Root, may suppose that I have my eye

directed to the contemplated great canal to connect the waters

of the upper lakes with those of the Hudson River. I have, sir

;

I candidly confess I have. If we are to go on in this way,
if we are to expend the national resources on objects of this

kind, said he, without waiting to examine our constitutional

powers, I wish to see a great national work accomplished ; to

see the waters of the Lakes connected with the Hudson and
the Mississippi, Michigan with the Wisconsin and the Illinois,

and Erie with the "Wabash and Ohio. The intercourse between
the Eastern and Western States might then form a ligature and
a cement which no Hartford convention could ever dissolve.

Mr. Clay [Speaker] observed that he had long thought that

there were no two subjects which would engage the attention
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of the national legislature more worthy of its deliberate con-

sideration than those of internal improvements and domestic

manufactures. He conceived the first and only step necessary

to be taken at the present session was to set apart and make
an inviolable pledge of the fund.

Mr. Clay said that as to the constitutional point which had
been made by Mr. Pickering he had not a doubt on his mind,

but it was not necessary, in his judgment, to embarrass the

passage of the bill with the argument of that point at this

time. It was a sufficient answer to say that the power was
not now to be exercised. It was proposed merely to designate

the fund, and, from time to time, as the proceeds of it came in, to

invest them in the funded debt of the United States. It would
thus be accumulating, and Congress could, at some future day,

examine into the constitutionality of the question, and, if it

had the power, it would exercise it ; if it had not, the Con-
stitution, there could be very little doubt, would be so amended
as to confer it. It was quite obvious, however, that Congress

might so direct the application of the fund as not to interfere

with the jurisdiction of the several States and thus avoid the

difficulty which had been started. It might distribute it among
those objects of private enterprise which called for national

patronage in the form of subscriptions to the capital stock

of incorporated companies, such as that of the Delaware and
Chesapeake Canal, and other similar institutions. Perhaps that

might be the best way to employ the fund, but he repeated

that this was not the time to go into that inquiry.

In reply to those who thought that internal improvements
had better be left to the several States, he would ask, he would
put it to the candor of every one, if there were not various

objects in which many States were interested, and which, re-

quiring therefore joint cooperation, would, if not taken up
by the general Government, be neglected, either for the want
of resources, or from the difficulty of regulating their respective

contributions? Such was the case with the improvement of

the navigation of the Ohio at the rapids; the canal, from the

Hudson to the Lakes; the great turnpike road parallel with the

coast, from Maine to Louisiana. These, and similar objects,

were stamped with a national character, and they required the
wisdom and the resources of the nation to accomplish them.
No particular State felt an individual interest sufficient to

execute improvements of such magnitude. They must be
patronized, efficaciously patronized, by the general Govermnent
or they never would be accomplished.
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My friend from Louisiana [Mr. Robertson] says his State

wants no roads. Does she want no levees? But Mr. Clay
conceived that no State was more interested in the making of

good roads. The most vulnerable to a foreign enemy of all the

points of our country, Louisiana is, at the same time, the most
dependent upon the other parts of the Union for the means
of her defence. Is she not, therefore, deeply interested in mul-

tiplying the channels by which those means may be transported

to her? If two great roads, the one following the valley of

the Ohio and that of the Mississippi, and the other the mari-

time coast, shall terminate at New Orleans, will not the security

of Louisiana be greatly increased?

President Madison presented the following reasons

for vetoing the bill:

I am constrained by the insuperable difficulty I feel in

reconciling the bill with the Constitution of the United States

to return it with that objection to the House of Representatives

in which it originated.

The legislative powers vested in Congress are specified and
enumerated in the eighth section of the first article of the

Constitution, and it does not appear that the power proposed

to be exercised by the bill is among the enumerated powers,

or that it falls by any just interpretation within the power
to make laws necessary and proper for carrying into execution

those or other powers vested by the Constitution in the Govern-

ment of the United States.

To refer the power in question to the clause "to provide for

the common defence and general welfare" would be contrary

to the established and consistent rules of interpretation as ren-

dering the special and careful enumeration of powers, which

follows the clause, nugatory and improper. Such a view of the

Constitution would have the effect of giving to Congress a

general power of legislation instead of the defined and limited

one hitherto understood to belong to them ; the terms,
'

' common
defence and general welfare," embracing every object and act

within the purview of a legislative trust. It would have the

effect of subjecting both the Constitution and laws of the several

States, in all eases not specifically exempted, to be superseded

by laws of Congress, it being expressly declared "that the

Constitution of the United States, and laws made in pursuance

thereof, shall be the supreme law of the land, and the judges

of every State shall be bound thereby, anything in the Con-
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stitution or laws of any State to the contrary notwithstanding."

Such a view of the Constitution finally would have the effect

of excluding the judicial authority of the United States from

its participation in guarding the boundary between the legisla-

tive powers of the general and state governments ; inasmuch as

questions relating to the general welfare being questions of

policy and expediency are unsusceptible of judicial cognizance

and decision.

A restriction of the power "to provide for the common
defence and general welfare" to cases which are to be provided

for by the expenditure of money would still leave within the

legislative power of Congress all the great and most important

measures of government, money being the ordinary and neces-

sary means of carrying them into execution.

If a general power to construct roads and canals and to im-

prove the navigation of water courses, with the train of powers

incident thereto, be not possessed by Congress, the assent of

the States in the mode provided in the bill cannot confer the

power. The only cases in which the consent and cession of

particular States can extend the power of Congress are those

specified and provided for in the Constitution.

As has already been noted (see Volume V, chapter

II ), almost every debate in Congress during the nullifica-

tion agitation developed into a discussion of Federal

vs. State rights.

This was the case with a bill for the repair of the

national road from Cumberland, Md., to Ohio and west-

ward, which came before the House of Eepresentatives
on January 19, 1829. The question involved the institu-

tion and administration of toll gates by the Federal Gov-
ernment, in order to acquire revenue for the repairs.

The bill was passed by the House, but returned .to it

from the Senate with the provision for toll gates

stricken out as unconstitutional. On March 2, 1829, the

House agreed to the amendment of the Senate by a vote
of 80 to 52.

In the debate on the bill in the House, the chief speak-
ers in favor of the toll-gate clause were Tomlinson Fort
[Ga.] and Oliver H. Smith [Ind.]. Those opposed to

the clause were James Buchanan [Pa.] and Philip P.
Barbour [Va.].
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The Cxjmbeeland Eoad

House op Representatives, January 19-March 2, 1829

Mb. Buchanan.—It is not a question whether we shall keep

the road in repair by annual appropriations, nor whether we
shall extend other millions in constructing other Cumberland
roads; these would be comparatively unimportant, but it is a

question, upon the determination of which, in my humble judg-

ment, depends the continued existence of the Federal Constitu-

tion, in anything like its native purity. Let it once be estab-

lished that the Federal Government can enter the dominion of

the States, interfere with their domestic concerns, erect toll-gates

over all the military, commercial, and post-roads within their

territories, and define and punish by laws of Congress, in the

courts of the United States, offences committed upon these roads,

and the barriers which were erected by our ancestors with so

much care between Federal and State power are entirely pros-

trated. This single act would in itself be a longer stride toward

consolidation than the Federal Government has ever made, and
it would be a precedent for establishing a construction for the

Federal Constitution so vague and so indefinite that it might

be made to mean anything or nothing.

It is not my purpose, upon the present occasion, again to

agitate the questions which have so often been discussed in

this House as to the powers of Congress in regard to internal

improvements. For my own part, I cheerfully accord to the

Federal Government the power of subscribing stock in companies

incorporated by the States for the purpose of making roads

and canals, and I entertain no doubt whatever but that we
can, under the Constitution, appropriate the money of our con-

stituents directly to the construction of internal improvements
with the consent of the States through which they may pass.

Before I enter upon the subject it will be necessary to

present a short historical sketch of the Cumberland road. It

owes its origin to a compact between the State of Ohio and the

United States. In 1802 Congress proposed to the convention

which formed the constitution of Ohio that they would grant

to that State one section of land in each township for the

use of schools; that they would also grant to it several tracts

of land on which there were salt springs, and that five per cent,

of the net proceeds of the future sales of public lands within

its territory should be applied to the purpose of making public
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roads, "leading from the navigable waters emptying into the

Atlantic to the Ohio, to the said State, and through the same."

The act, however, distinctly declares that such roads shall be

laid out under the authority of Congress, "with the consent

of the several States through which the road shall pass.
'

' These

terms were offered by Congress to the State of Ohio, provided

she would exempt, by an irrevocable ordinance, all the land

which should be sold by the United States within her territory

from every species of taxation for the space of five years after

the day of sale. This proposition of Congress was accepted by
the State of Ohio, and it thus became a compact, the terms of

which could not be changed without the consent of both the

contracting parties.

In March, 1806, Congress passed "An act to regulate the

laying out and making of a road from Cumberland, in the

State of Maryland, to the State of Ohio." Under the provisions

of this act, before the President could proceed to cut a single

tree upon the route of the road, it was made necessary to obtain

the consent of the States through which it passed. The Federal

Government asked Maryland, Pennsylvania, and Virginia for

permission to make it, and each of them granted this privilege

in the same manner that they would have done to a private

individual or to a corporation created by their own laws.

Congress at that day asserted no other right than a mere
power to appropriate the money of their constituents to the

construction of this road after the consent of these States

should be obtained. The idea of a sovereign power in this

Government to make the road and to exercise jurisdiction over

it for the purpose of keeping it in repair does not, then, appear

to have ever entered the imagination of the warmest advocate

for Federal power. The federalism of that day would have
shrunk with horror from such a specter. This road has cost

the United States more than thirteen thousand five hundred
dollars per mile. This extravagant expenditure shows con-

clusively that it is much more politic for us to enlist individual

interests in the cause of internal improvements by subscribing

stock than to become ourselves sole proprietors. Any govern-

ment, unless under extraordinary circumstances, will pay the

third more for constructing a road or canal than would be

expended by individuals in accomplishing the same object.

Wliat, then, does this precedent establish? Simply that the

United States may appropriate money for the construction of a
road through the territories of a State with its consent, and I

do not entertain the least doubt but that we possess this power.
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"What does the present bill propose? To change the character

which the United States has hitherto sustained in relation to

this road from that of a simple proprietor to a sovereign. We
will not ask the States to erect toll-gates for us. We are de-

termined to exercise that power ourselves. The Federal Govern-

ment first introduced itself into the States as a friend by per-

mission; it now wishes to hold possession as a sovereign by
power.

The right to demand toll and to stop and punish passengers

for refusing to pay it is emphatically a sovereign right and
has ever been so considered among civilized nations. The
power to erect toll gates necessarily implies, first : The stoppage

of the passenger until he shall pay the toll. Second. His trial

and punishment, if he should, either by force or by fraud, evade,

or attempt to evade, its payment. Third. A discretionary

power as to the amount of toll. Fourth. The trial and punish-

ment of persons who may wilfully injure the road, or violate

the police established upon it. These powers are necessarily

implied. Without the exercise of them you could not proceed

with safety to collect the toll for a single day. Other powers

win soon be exercised. If you compel passengers to pay toll,

the power of protecting them while traveling along your road

is almost a necessary incident. The sovereign who receives the

toll ought naturally to possess the power of protecting him who
pays it. To vest the power of demanding toll in one sovereign

and the protection of the traveler's person in another would be

almost an absurdity. The Federal Government would probably,

ere long, exercise the power of trying and punishing murders
and robberies, and all other offences committed upon the road.

To what jurisdiction would the trial and punishment of these

offences necessarily belong? To the courts of the United States,

and to them alone.

Can any man lay his hand upon his heart and say that in

his conscience he believes the Federal Constitution ever in-

tended to bestow such powers on Congress? The great divisions

of power, distinctly marked in that instrument, are external

and internal. The first are conferred upon the general Govern-

ment—the last, with but few exceptions, and those distinctly

defined, remain in possession of the States. It never—never was
intended that the vast and mighty machinery of this Govern-

ment should be introduced into the domestic, the local, the

interior concerns of the States, or that it should spend its power
in collecting toll at a turnpike gate.

Mr. Barbour.—All the powers of government may be con-



154 GREAT AMERICAN DEBATES

sidered as emanations from its sovereignty, but what I now

speak of is that complete and perfect jurisdiction which neces-

sarily includes, as a part of its definition, the right in, and

power over, the domain or territory. Whensoever and where-

soever this jurisdiction is exercised directly over the soil, as

the subject of its action, it must be exclusive, because, as the

jurisdiction of a government embraces the whole right in and

power over the soil, whenever it exercises it directly on that

subject, the jurisdiction of any other government must neces-

sarily be absolutely and totally contradictory and repugnant

if brought to act upon the same subject. Thus, to illustrate:

When the general Government shall have turnpiked a particular

road, and established toll gates, if a State were to attempt

to regulate or to claim the same road, the two powers could not

exist together—the action of the first government directly upon

the right of soil having exhausted the whole subject, and ex-

pended the whole power over it. Accordingly, with a view to

prevent this necessary collision of jurisdiction in the clause

relating to the seat of government, etc., the jurisdiction or legis-

lation is, totidem verbis, declared to be exclusive, and in the

other to dispose of and make all needful rules as to the public

land, it must be exclusive, from the necessity of the case, be-

cause no other power can exercise jurisdiction, inasmuch as that

implies the ownership in the domain, which is in the general

Government alone. No one can doubt but that the erection of

toll gates and demanding toll is an exercise of jurisdiction which

can be founded only on a right to, and power over, the soil.

If so, and the principle be true, that the jurisdiction in the

Federal Government, in its direct action upon the soil, must,

where it exists at all, be exclusive, then it results that the

States have not, in this respect, concurrent power—that is, that

they cannot turnpike any road which is declared to be a post-

road—thus giving to the general Government exclusive juris-

diction over one hundred and fourteen thousand miles of post-

road, which we now have, without the assent of the States,

though the Constitution requires that assent before it can be

divested of its jurisdiction, in the small surface which is the

seat of government, and the other inconsiderable places which
it enumerates. Again, sir. See to what lengths this principle

would carry us. If Congress have a right to turnpike roads,

then they have a right to adopt the accustomed means of doing
it, but one of the most usual means is the incorporation of
companies, and thus we might have every road in the Union
in the hands of incorporated companies, demanding tolls of the
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people, which Congress must make high enough to yield them
a dividend upon their stock. This is not all : we are told

that the right to create implies the right to preserve. Upon
this principle Congress might, with a view to preservation,

prohibit any citizen from passing it, unless his wheels were of

a given width, and, indeed, in this very bill, it is provided that

those whose wheels exceed six inches in width shall be exempt
from toll.

But, sir, I affirm the proposition, and I call upon gentlemen
to refute it if they can, that, with the exception of the cases

provided for in the Constitution, of a seat of government,
the sites of forts, magazines, etc., it is not competent for the

general Government to exercise jurisdiction, or to acquire by
purchase, jurisdiction and property in and over one square foot

of territory in one of the States. Let me not be misunder-

stood
; I speak not here of our public lands lying within any

of the States; our power over them results from a substantive

and distinct provision of the Constitution. But my proposition

applies to those States, in all the soil of which the State govern-

ments have the right both of soil and jurisdiction, such, for

example, as the State of Massachusetts.

Mr. Fort opposed the State Rights theory at length

with the usual arguments for Federal power over the

States. His last point was as follows

:

Do the States enjoy a paramount and exclusive jurisdiction

over the soil they cover? So long as this Government exists,

its enactments are nothing, unless of force in the States. They
are worse than nothing, if subject to be repeated, directly or

indirectly, by the individual States. And how, let me ask,

can this Government carry on its indispensable operations with-

out exercising sovereignty over the soil ? True, this sovereignty,

although paramount for its purpose, is not exclusive, even for

forts, arsenals, etc., unless by the consent of the States in which

they lie, so abundantly guarded are the rights of the States. But
for all the necessary purposes of its institution this Govern-

ment, by the declaration of the people themselves, the uniform

decision of its courts, and the legislative enactments of every

administration, from its commencement, is declared to have a

paramount jurisdiction over the whole Union. The powers of

this Government are co-equal with its duties. It must establish

post-roads, regulate internal commerce, defend us against our
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enemies, have fortifications, marck its armies, and occupy so

much space as these operations require. Suppose a State were

to refuse her consent to each and every one of these operations,

by what right would this Government enter her territory for

either purpose if the State sovereignty over the soil is ex-

clusive ?

I have used freely the term sovereignty. I am apprised that

it is at the risk of being misunderstood or misrepresented.

I disclaim all definitions of this term which signify a power
unknown to the Constitution. I have used it because it is so

liberally and exclusively applied to the States by those in

opposition to my views. I grant that each government is

equally entitled to the term, but must again repeat that the

people of this country acknowledge no sovereignty inconsistent

with that liberty which they have again and again declared

is dearer than life, the one who surrenders it being unworthy
to live. I think I have shown that the United States is a

Government of the people, and that its powers are all sovereign

and paramount, though in many instances not exclusive. That
if it can make a road it must do so as a sovereign power, and,

if so, a power to tax for the use is a necessary and proper
incident.

Me. Smith.—"Was it not remarkable that those old sages

and heroes [who formed the Constitution] who had fought the
good fight in times that tried men's souls should not have been
alarmed at the idea of letting the people become more closely

united? "Was there no voice then to raise the cry of State
rights—of bleeding State rights ? Yes, there were in those days
such men as these; they represented, in glowing colors, the
same—yes, the very same—doctrines that are now contended
for on this floor. They contended that the States had much
better continue under the Articles of Confederation than for
the people to adopt a Federal Constitution with such tremendous
powers as to authorize Congress "to provide for the common
defence and the general welfare," but all to no purpose. It

was believed that the people were capable of self-government;
that they would be more likely to act together for the public
good than to destroy each other without inducement. It was
believed that a government, to do good and to "promote the
general welfare," must have the power to act. The convention
said SO; the people said so, and the unparalleled prosperity of
the "United States, under the exercise of this power, enters a
caveat against the confederation doctrines of the gentleman
from "V^irginia [Mr. Barbour],
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The question of the Government operation of public

works, particularly those connected with transporta-

tion, came prominently before the country for the first

time in the case of the Maysville [Ky.] Turnpike bill.

This passed Congress in May, 1830. President Jackson
vetoed it, basing his action on the lack of authorization

in the Constitution for the operation (although not the

construction) of public works, and suggested, as his

predecessors had done when the subject of Federal in-

ternal improvements had come before them, amending
the Constitution to justify such measures. When the bill

was before the Senate, John Tyler [Va.] spoke as fol-

lows in opposition to it

:

The First Entanglement of Goveenment by Capital

Speech of Senator Tyler Against Operation op Public

Works

It has become customary of late years to ridicule the Virginia

doctrines, as they are called. That State which has stood by
this Union through good and through evil report is sneered at

and reviled. So was it in former times. Under the first Adams
she was declared rebellious and factious, and it was said that

her Eepublicans should be trampled into dust and ashes. She
nevertheless, with Kentucky, raised her voice against the in-

fractions of the Constitution. She does the same now. And
what were the infractions against which she then protested in

comparison with those against which she now protests? Bad
enough they were, it is true. But the art of construing the

Constitution, and the efforts to make it a nose of wax, were
then but barely commenced. The sedition law was passed, and
thereby the principle of force was resorted to. Now, sir, a

more insidious and a more dangerous principle is brought into

action. Money is now relied upon ; cupidity—avarice, are the

infernal agents now invoked. These are the fatal sisters who
weave the web of our destiny, and if we do not destroy that web
before we come to be more fully entangled, if we permit first

an arm and then a leg to be tied up, there will be left to us

no means of escape. Let us now begin the effort, and, by draw-

ing back this Government to its legitimate orbit, save our in-

stitutions from destruction. My untiring efforts shall not be

wanting in so holy a cause. But if we surrender ourselves into
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the hands of ingenius politicians, those aspirants for high ofSce

who seek evermore to enlist in their support the strongest pas-

sions of human nature, with a view to their individual aggran-

dizement, the ark of the covenant will be destroyed and the

temple rent in twain. Let us expel the money changers from
that temple, and introduce the only true worship. In this way
only, I am fully satisfied, can we preserve the Union of these

States and secure their unceasing happiness.



CHAPTER V

National Aid to Kailkoads

[The Pacific Railroad]

Sen. Daniel Webster [Mass.] on Sympathetic Aid by the Government to

Transportation Enterprises (The Baltimore and Ohio Eailroad)—Wil-

liam M. Gwin [Cal.] Introduces Bill in Senate for the Government to

Build a Eailroad from the Mississippi River to the Pacific Ocean : It

Is Opposed by Robert F. Stockton [N. J.] ; Bill Is Committed—Debate

on the Committee's Bill: In Favor, Thomas J. Rusk [Tex.], John B.

Weller [Cal.], John Davis [Mass.], Stephen A. Douglas [111.], Henry
S. Geyer [Pa.], Joseph R. Underwood [Ky.], George B. Badger [N. C]

;

Opposed, James A. Bayard, Jr. [Del.], James Cooper [Pa.], William C.

Dawson [Ga.], Andrew P. Butler [S. C], James M. Mason [Va.], Isaac

Toucey [Conn.]—Subsequent History of Pacific Railroads.

THE question of Federal aid to and partnership in

private transportation enterprises came before

the Senate on May 22, 1830, in the proposition
that the Government subscribe to the stock of the Balti-

more and Ohio Railroad Company. Daniel Webster
[Mass.] advanced the suggestion

"That the funds of the general Government in works of

internal improvement ought to be a circulating fund, to be

applied as circumstances might demand, for the purpose of

encouraging and promoting those works in different sections of

the country, and when the works have been effected the stock

should be sold out and again applied to the encouragement

of similar works."

The bill was laid on the table by a vote of 21 to 19.

A system of granting public lands to the States for

the encouragement of railroad construction was begun
in 1850. On September 20 an act was passed for the

benefit of the Illinois Central and the Mobile and Ohio
railroads, donating over two and a half million acres to

the States through which the roads were to run.

159
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The rapid growth of the Pacific States after the dis-

covery of gold in California caused a great national

demand to arise for railroad connection between these

and the Eastern States. Owing to the great cost of

construction it was universally recognized that if the

project were to succeed there would have to be a com-
bination of private enterprise and public capital.

The chief subject of discussion in Congress during
the session beginning December 6, 1852, and ending
March 3, 1853, was the construction of a railroad from
the Mississippi Eiver to the Pacific Ocean. On De-
cember 22 William M. Grwin [Cal.] introduced in the

Senate a bill authorizing the grant of the public lands

to the States through which the railroad was to pass
to be used for this purpose, the Government building the

road through the Territories.

The Pacific Railroad and Telbgeaph

Senate, Decembee 22-Febeuary 22, 1853

Eobert F. Stockton [N. J.] opposed the considera-

tion of the bill at the time, saying:

I am opposed to this whole scheme of a great national road.

I go against it from the beginning to the end, from first to

last ; therefore it cannot be expected that I will yield any of

the common and usual forms of legislation to facilitate its

progress. I have no idea that such a bill as the one contemplated

can pass the Congress of the United States at the present day.

Sir, those who are endeavoring to extend the powers of this

Government with the expectation and hope of making a splendid

and magnificent empire of ours may well approve of this scheme,

but I think the day has not yet arrived when the Congress of

the United States will lend itself to such a project or proceed

to make a railroad from the Atlantic to the Pacific. I am for

a simple and frugal government, and against the proposed
bill, and intend from the very start to oppose it.

On January 27 Thomas J. Eusk [Tex.] moved that
the entire subject be referred to a special committee with
instructions to report a bill. This was done, and he was
made chairman of the committee.
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On February 2 the Select Committee reported its

bill to the Senate. This empowered the President to

select the route of the railroad after surveys had been
made; gave a right of way 300 feet in width for the
road, and a telegraph line; appropriated for the con-
struction of the road alternate sections of public lands
SLx miles on either side, and not over $20,000,000 to

supply any deficiency in the funds resulting from the
sale of the lands; authorized the President to give out
contracts to the lowest and best bidders; reserved to

the Government preference in the use of the road;
limited the period of construction to ten years; secured
to the Government the right to purchase the road thirty

years after its completion at ten per cent, advance on
the cost of construction with the right of Congress to

regulate tolls, etc., before this time; gave to Congress
the power to "authorize individuals, companies, or

States to form a connection between said railroads and
any other railroad or railroads under their control";

and created "The Pacific Eailroad and Telegraph Com-
pany" out of the contractors and their associates.

Upon this bill James A. Bayard, Jr. [Del.], spoke

as follows:

When I look at this bill as it stands, it is, in my opinion,

a project to create a corporation with a power which, if you
ever do create it, will be fourfold the power of that corpora-

tion [the United States Bank] against which the Democratic

party of the United States were at war for a series of years.

I do not mean to desert my Democratic principles on any
ground of expediency, or on any of the magnificent ideas enter-

tained by the honorable Senator from Maine [Hannibal Ham-
lin] as to the benefits of this road to the commerce of this coun-

try. There is a question with me, independent of the benefit

to be conferred: whether it is within the constitutional power
of this Government to create such a corporation as this bill pro-

poses to create. And, further, beyond the question of constitu-

tional power, there is a question whether the corruption that

would result from the irresponsible power vested in such a cor-

poration would not be greater than all the benefits to com-
merce which could flow from such a road.

This question is pressed at the close of the second or short

X—11
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session of this Congress, when the people of this country, by

their late vote, have decreed a change of the political power

which controls the Executive Department. Under such circum-

stances, it looks as if there was something like a fear on the

part of the honorable Senator from California that the incom-

ing President of the United States [Franklin Pierce], judging

by his previous opinions, might never be brought to sanction a

bill to make such a road as this; and that, perhaps, is the rea-

son why it is pressed upon us at this time without any prelim-

inary surveys at all.

Senator Rusk.—Mr. President, it is very easy to talk of

the powerful corporations. It is very easy to talk about a vio-

lation of the Constitution of the United States, and the enor-

mous expenditure of money involved in this proposition, and
the unlimited powers we are about to confer upon a corpora-

tion; but there is some difficulty in drawing that from the bill

which has been reported to the Senate by the Select Commit-
tee. The honorable Senator from Delaware has chosen to char-

acterize this bill as involving an unlimited amount of expendi-

ture, and says we do not know the cost to which it will lead.

Sir, the President cannot go beyond its limits. He is to con-

tract "on the terms and conditions" prescribed in the bill. Who
supposes that, with an appropriation of $20,000,000, the Presi-

dent will go beyond it?

Then, with regard to the "tremendous corporation" spoken
of by the Senator from Delaware. Why, the only question with
regard to corporations raised in any bill is the power of Con-
gress to create a corporation in the Territories; for it goes on
to declare, in more places than one, that it is to have no force
or effect in any of the States of the Union until it is assented
to by the legislature of such State. So much for the tremendous
powers that have alarmed the Senator!

If gentlemen say there is a violation of the Constitution, let

them point it out. Let them take up the bill, and point out
where it conflicts with the Constitution. Let them prove that
you cannot carry a mail to California. Let them prove that it

is not your duty to protect that defenceless frontier. Let them
take up the Constitution and prove that you cannot adopt the
means necessary to defend all your possessions; and then prove
that it is not your duty to do it. Let them select from the bill,

and not from the workings of imagination, its objectionable
features. Let us have no more of this raw-head and bloody-
bones business of allusions to the United States Bank, and talk
about Democracy. Why, sir, the chief apostle of Democracy,
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General Jackson, said that he would vote money out of the

treasury, or that he would sanction the voting of money out
of the treasury, for internal improvements of a general and
national character. Then, to keep within the pale of Democ-
racy, let gentlemen take up and prove that the Pacific Rail-

road, without which you cannot defend California in case an
attack should be made upon her, is a matter of local, and not of

general, importance, then I will submit.

Senator Bayard.-—Let me ask, will not the President be
bound to contract for the whole road, at whatever price may be

proposed by the lowest and best bidders? There is no limita-

tion as to the price for which a contract is to be made; and,

if the contractors should make a contract for a very large

amount of money, they know perfectly well that they could fall

back on this Government, and say, "Here is the contract—we
have half made the road, and your appropriations have failed,

and now you are bound by your public faith, in addition to the

benefits arising to the community from the construction of the

road, to comply with the contract, although it may cost $300,-

000,000 or $500,000,000."

Mr. President, this bill should not pass until we have ac-

curate surveys made and know the cost of the road.

On February 3 John B. Weller [CaL] replied to the

opponents of the bill:

My friend from Delaware [Mr. Bayard] has discovered that

there is an immense corporation covered up somewhere in the

bill of the Senator from Texas.

If that Senator can show me that the effect of this bill is to

incorporate a dangerous company, with the immense power
which he claims can be exercised in controlling a work of this

sort, I am against it. But what is this corporation ? The Presi-

dent of the United States is authorized to make a contract with

some private individual or individuals for the construction of

this road. This is all. As well might it be claimed that, in all

contracts which are made between the executive department

of the Government and individuals, corporations are consti-

tuted. If my friend from Texas has been overreached, or if he
is attempting to overreach me by forcing a bank of the United

States upon this country, under the pretext of constructing a

railroad, I desire that my able friend from Delaware shall give

me the necessary information that I may convict that Senator,

and then he shall be read out of the Democratic party.
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The Senator from Indiana [Jesse D. Bright] , who also says

here is an incorporation which is going to eat out the liberties

of the country, contended that this work was not within the

constitutional powers of the Government. I desire to know
whether there is no power in Congress to construct a military

road ? Is there no power in Congress to establish a post route ?

Is there not an obligation resting upon this great and powerful

Government to protect the people who stand upon its fron-

tier? Sir, the man who stands upon the remotest portion of

the Republic is as much entitled to the protection of this Govern-

ment as he who stands in its center. If you desire the con-

fidence and support of the people, you must take care to protect

them.

I had supposed that it was long since settled that Congress

had a constitutional power to appropriate the public money for

works of internal improvement of a national character. The
Cumberland or National road, which was designed to connect

the East with what was then the far West, was first sanctioned

by Mr. Jefferson. It was approved by all our Democratic Presi-

dents down to Mr. Polk. Yet, sir, a new light has sprung up
here in the State of Indiana, discovering that there is no con-

stitutional power to do that which all those apostles of Democ-
racy have sanctioned. I am inclined to think that they were
right and the Senator wrong.

Senator Bayard.—By the bill the contractors are made a

body politic and corporate, a great corporation, extending

throughout the whole line of the road, and created for the ex-

press purpose of constructing the road. Then the last section

refers to the existence of a company for the purpose of working
this road. It secures the rights of that company, but provides

that, at the lapse of thirty years, the Government may purchase

the road from them, paying them their capital, with ten per f

cent, interest.

Now, if, after looking at all these sections, anyone can say

that this bill does not create a corporation, that it does not con-

template the construction of this road by means of a great cor-

poration, which is only to a very limited extent to be within the

control of the Congress of the United States, I confess that I

cannot understand the meaning of language and the objects of

the bill.

Senator James Cooper [Pa.] added his arguments
to those of Senator Bayard.
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The honorable Senator from Texas told us yesterday that

the bill prescribed the cost, and that the $20,000,000, for which
bonds are to be issued, and the expense of keeping engineers

upon the road, to inform the President of its progress, was all

the cost the United States would be called upon to incur. Sir,

I doubt it very much. If the route should be found to be prac-

ticable by the company undertaking its construction, when the

$20,000,000 have been expended by the Government, and after

$50,000,000 or $100,000,000 have perhaps been expended by pri-

vate individuals, would not the Government be besought by this

huge corporation—for a corporation it is to all intents and pur-

poses ? And do you believe that Congress would resist an appli-

cation backed by the influence of such a company, with such

interests at stake? Tou, sir, have seen enough—I, sir, have

seen enough in the short period I have been here—to know
that any great, influential corporation or company can bring

means to operate upon Congress to induce it to overstep the

boundaries of prudence in making appropriations; and such

would be the case here. But suppose they should go on and
complete it by the aid that the Government is to lend in money
or lands, and it should be found out afterward to be unprofita-

ble. Gentlemen may say there is no danger of that ; but I am
not at all sure that there is no danger of that kind.

I do not care how many individuals may be employed in the

construction of this road—how many companies may be en-

gaged in it—their interests will be similar ; they will have the

same object in view; there will be a combination from one end

of it to the other ; all the interests embarked in it will be com-

bined; and when combined do you suppose that Congress could

resist the influence which would be brought to bear?

A money influence of hundreds of millions would be vested

in such a company, and who can suppose that Congress would

be able to resist an application that it should take such a work

out of their hands, if it should be found unprofitable?

Who ever before heard of such an enterprise—spanning a

continent of three thousand miles in width, over territory larger

than the whole territory of Great Britain and Ireland? Who
can foretell—who can judge, with any degree of accuracy, the

amount of power which such a corporation as this would pos-

sess ? The honorable Senator from California has said that this

bill, as it now stands, created no corporation. If it does not

do that, what does it?

Senator Welleb.—I confess that when I made the remarks

which I did make this morning I was not aware of the last sec-
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tion contained in that bill ; but, after having heard it read' by

the Senator from Delaware, I do regard it as an act of incor-

poration, and that, under the power which is thus conferred

upon the company, they can, if they choose, exercise almost un-

limited control. This I regard as a dangerous power, which

ought not to be conferred even by implication.

Senator Rusk.—We have drawn up this bill for the pur-

pose of restricting this company to the strict performance of

the contract for the construction of the road. If gentlemen are

not satisfied with this language, let them draw up the most

restrictive clause possible, and I will agree to it, because it has

been the object of the Select Committee to endeavor to control

these men, and to keep them under the supervision of Congress.

On February 4 John Davis [Mass.] came to the aid

of Senator Eusk.

The objection made to the bill is that it proposes to invest

this company, who may undertake the work, with corporate

powers. This seems to have excited very great alarm in the

minds of some Senators. This corporation seems to be, in their

judgment, a Trojan horse, filled with armed men ; and we who
come here to support this bill to be voluntarily prostrating the

walls of the citadel to let the monster in, that those concealed

in it may prey upon the confiding and unsuspicious. But, Mr.
President, I think a little calmer view of this subject will greatly

modify their idea of the magnitude of this evil. The proposi-

tion in this bill is to confer upon this company the corporate

powers which are daily conferred on those who undertake to

construct railroads. If there be a State in this Union that has
not had the rashness, the temerity, to create just such corpora-

tions, I do not know which State it is. It is, certainly, a fact

that just such corporations exist in nearly all, if not all, the

States of the Union created by the legislative authority of those

States.

The danger resulting from a corporation seems to spring en-

tirely from the character of its paternity. If it be within a
State, its claws are cut, its teeth are drawn; if it be a work of

the United States, it becomes a savage monster, full of evil and
full of defilement. The only question here is whether this

work shall be done by a corporation, or done by the direct act

of the Government, if it is done at all.

Why, sir, if we are to go to either of the two modes, that by
means of a corporation, or that of the Government itself, for
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the construction of a railroad, the former is infinitely preferable

to the latter, because we all know from our experience and ob-

servation, and we might know by reasoning a priori, that, if

the Government undertakes, by its own immediate exercise of

power, to carry on such a work under its own direction and
superintendence, abuses will creep in, and that it will become
a political engine necessarily. That is precisely the objection

made to a corporation, and yet how infinitely greater are the

abuses under the management of a government itself than those

which arise under the management of any corporation what-

ever.

What is it feared this monster corporation will do ? I should

be very greatly obliged to gentlemen if they will point out the

probable abuses which will grow out of the power proposed to

be vested in it. We hear gentlemen saying, substantially, that

a corporation of that sort will come here and control Congress

itself—having a power greater and higher than the legislature

of the nation. I should like to have gentlemen point out the

process by which that is to be done ; I should like to see the

means exposed by which such results are to be produced. I

should be gratified to see both the sources of the power and the

corruption, if they are to exist necessarily in a body of that

sort ; and, if there be not a way of avoiding the evils predicted,

it will be some consolation to have that which seems so manifest

pointed out, that we may be admonished by it, and inquire

whether a purer and better course cannot be adopted—one more
free from the objections raised here, and one which shall be

carried forward more to the satisfaction of the country.

William 0. Davpson [Ga.] made a number of perti-

nent inquiries relative to the relations of the general

and State governments in respect to what is now called

"interstate commerce."

Gentlemen have spoken about the corporation to be created

under this act. I will not, in this stage of proceedings, raise

the question as to the power of Congress to grant corporations

within the limits of the States, but I would make this sugges-

tion: After this corporation shall be formed for the construc-

tion of a road three thousand miles in extent, those portions of

the road within the limits of the States will be, of course, within

the jurisdiction of the respective States. The corporation will

have received its power from the general Government. Will
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not the general Government, therefore, have the right to regu-

late that corporation, either to extend the grant of powers to

it, or limit it? If we yield to Congress the power to grant an

act of incorporation to a company within the limits of the

States, do we not yield the whole question as to the power to the

Federal Government? Although it is provided that this cor-

poration shall not be within the limits of the States, except by

their consent, yet the question arises. Can Congress exercise an

unconstitutional power, even with the assent of one of the

States? Can we take upon ourselves to exercise a power which

we admit by this bill does not belong to us, merely because a

State says it may be exercised within her limits? This road

may pass through the State of Texas. Who is to obtain the

right of way there ? Is it the Government of the United States ?

The provision of the bill is that the right of way shall be granted

for the construction of this road through the public lands.

There is not an acre of the public lands belonging to the United

States within the limits of Texas. You will then have to acquire

from that State the right of way. How is it to be procured?

Have we made any arrangement for that?

Senator Rusk.—Texas has already granted the right of

way.

Senator Dawson.—To whom has she granted it?

Senator Rusk.—To anybody who will make the road.

Senator Dawson.—Has she granted the right of way to

anybody who may be under the control of the United States?

Has she granted the right of way to any corporation which
may be created by the Government of the United States to run
the road through her limits?

Senator Rusk.—She has given the right of way for the con-

struction of a road through that State to the Pacific Ocean to

anybody who chooses to construct it.

Senator Dawson.—If that be true, and I have no doubt it

is, she never contemplated that she was going to yield the juris-

diction over that road to any other government than her own.
Senator Rusk.—Nor will she do so under this bill, unless

she expressly consents to it after its passage.

Senator Dawson.—Then let her do so. Will Texas give up
all her power to control that matter, and give jurisdiction to the

Government of the United States if we pass this bill ?

Senator Rusk.—Try her.

Senator Dav?son.—But, sir, I care nothing about that ques-

tion. The corporation which is to be created by the bill now
under consideration is a tremendous one, as we all know; but
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the dangers growing out of it I shall not now depict. If we
grant them the act of incorporation, and it is carried into execu-

tion, who, I ask, will become the corporators, and upon what
terms? The contractors, whoever they may be, are to be the cor-

porators, together
'

' with their associates and successors
'

'
; and

the word "associates" I suppose is intended to mean such

persons as these contractors may permit to associate with them.

Who holds the stock that this company is to put before the

country? Who authorizes the issue of the stock? Does the

Government of the United States authorize it? Suppose these

parties do issue stock, what are they to pay for it? The rail-

road is not to be built by the contractors' own money; and the

Government is to grant fifty millions or thirty-five millions, or,

according to some gentlemen, only fifteen millions of acres of

land. Besides that, it is to issue five per cent, bonds to the

amount of $20,000,000. That will cause a large portion of this

road to be executed. To whose benefit will this inure? To the

men who perform the labor. They get the pay for constructing

the road ; and, after the road shall be constructed, what are

you to do ? Tou are to pay them for constructing the road, and
to give it to them. That is what you are to do. Is there a
Senator here who denies it?

Senator Rusk.-—Yes, sir.

Senator Dawson.—Do we not, according to this bill, give

the road to them?
Senator Rusk.—We do not pay them for taking it.

Senator Dawson.—^Why, the bill allows them to hold it for

thirty years, and then they can dispose of it to the Government
of the United States at an advance of ten per cent., after de-

ducting the $20,000,000 in five per cent, bonds and the value

of the lands. The Government then would only have to pay the

additional sum the road may cost beyond that. How much will

the road cost? That is a question in regard to which we should

have information before we undertake the work. How are we
to ascertain this? Men in private life, when their own interests

are involved, when their own judgment and honor are involved

in a transaction, when they propose such a work as this, first

want to know its probable cost. I think that should be so in this

ease. Private individuals would not go into such a proposition

without first understanding what they were about to do.

Suppose any one of the contractors should fail to execute his

contract, or that any one of them could not procure means suf-

ficient to connect different links of the road together, when the

contracts shall be divided, as they no doubt will be, into hun-
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dreds of sections. I suppose he would forfeit it, according to the

bill, and then you would redispose of it to some other person.

Can you take the money which you have already paid to the

first contractor to complete the road? Will he not have the

money, although he may have done scarcely anything, and will

you not have to pay the same amount over again before you can

connect together the various links ? But this feature may be no

objection, because the; bill may be amended in this respect. This

bill certainly requires amendment in many respects. If the

Government of the United States is to enter upon the construc-

tion of this road, from one end of it to the other, and if the

twenty millions of bonds, and the public bonds proposed to be

granted, should be found not to be sufficient for the purpose,

would they be able to proceed ? Would not the contractors call

upon us, from time to time, to make additional appropriations

for the purpose of carrying on this great and magnificent enter-

prise, and should we be able to resist the appeal?

Private capital is not going to connect itself with this road,

and why? Because every man who has an eye to his own in-

terests must see that a railroad three thousand miles in length

through a wilderness country, stretching to a population not

over three hundred thousand or four hundred thousand, never

can sustain itself by the ordinary profits on freights and pas-

sengers. No gentleman upon this floor can pretend to pledge

his opinion that this is to be a money-making road? Hence it

is that, if there is to be a total failure in the way of profits

arising from the road, the Government of the United States

should say at once and boldly: "We will build the road out
of our lands and money entirely, and not seek in this indirect

way to pledge ourselves to a large amount, in order that the

people may not see the extent of the appropriation, and be
mistaken in regard to the consequences." If it be true that

this road will not pay, it is certainly true that no intelligent

man will invest his money in it ; and the contractors will take

their contracts according to the limits of your capacity to pay
under this bill. The road, therefore, will be carried to such an
extent as the appropriations which you may make will carry it,

and not an inch farther. Do gentlemen suppose that by passing
this bill they will induce individuals to take stock in this road?
If they do, I think they are mistaken. But by passing the bill,

you pledge yourselves that if the road shall be built by your
means, by your money, and by your lands, you will give it to

the company after thirty years; and suppose they should say
they would not take it, because it would not pay the expenses?
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That would be an end of the matter. So I conclude that in

my judgment—and I say it reluctantly—the friends of this

measure cannot suppose that it is to be a money-making road.

I would rather vote for a bill appropriating hundreds of

millions of dollars to build this road than to vote for this bill

under the idea that we are merely extending a little aid to those

companies which may make it.

But, Mr. President, has the period arrived when nobody
is alarmed as to the extent of the public debt? Has nobody
any fear that we shall have to increase the tariff in order to

support the Government? Examine the matter in any of its

bearings, it is certainly an extraordinary proposition. I have
looked at it with a great deal of care. I have endeavored to

comprehend it; and there is not a Senator upon this floor who
would feel greater pleasure, and who, as an American, would
feel prouder than I should to see a railroad extending from the

Atlantic to the Pacific ; and whenever the period comes when I

can act understandingly, and keep myself within what I believe

to be the pale of the Constitution, I will be found one of those

as willing to do everything to promote the interests and great-

ness of this country as any gentleman here.

Stephen A. Douglas [111.] defended the bill.

I apprehend that gentlemen travel beyond the terms of the

bill, and make arguments which are negatived by its provisions.

They argue in defiance of it, when they pretend to show that the

Government of the United States is about to go into an unknown
expenditure, and to create a boundless public debt. One great

merit of this bill is that it fixes precisely and exactly the lia-

bility of the Government; and it not only does that, but it con-

tains such guards that by no possibility, under its terms, can

there be a loss to the United States. By no possibility can the

contractors get one dollar of public money, until they have ex-

pended on the road five times that amount, and given us a

priority of lien on that fivefold amount as security for our ad-

vance. We do not part with our security even when the road

is completed. I think, therefore, that an examination of the

provisions of the bill will put an end entirely to any apprehen-

sions upon that score.

The Senator from Georgia says he would like to see this road

made, provided it can be done consistently with the Constitu-

tion. I did not understand distinctly from him that it violated

the Constitution.
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Senator Dawson.—I said I would do all I could to bring it

within the pale of the Constitution.

Senator Douglas.—But if it is already within the pale of

the Constitution, of course the limitation amounts to nothing;

and if it is not within the pale of the Constitution I would like

to see the objection to its constitutionality pointed out ; and I

will tell the Senator that, when it shall be pointed out, I will

undertake either to answer the argument, or I will write an

amendment to avoid the force of the objection.

The Senator from Georgia says no man dreams that the road

is going to pay a fair dividend after it is made. I presume he

was speaking in his usual beautiful, rhetorical manner, without

pinning himself dowTi to what he would expect us to regard as

seriously the facts of the case. There are men who think that

this road will pay when it is made. There are men who think

they have some data by which they can arrive at that conclu-

sion. I have seen, within the last four years, a road started

within my own State through a country where hardly one-tenth

of the land was under cultivation, and where the same predic-

tions were made that it would never pay, and yet that road, al-

though only half done, now yields twenty-seven per cent, upon
its cost.

I undertake to predict to the honorable Senator from
Georgia that, although tTie country through which this road is

to be constructed is now a wilderness, before it is finished the

line of the road and the country for a wide extent on either

side will be more densely populated than the State of which

he is the able representative on this floor. I undertake to say

to the Senator that I am willing to put myself on the record as

predicting that, when you get this road half done, the local

travel along the finished portion of it will be beyond the ca-

pacity of a single track to perform. Each one hundred miles

that you penetrate the wilderness, you shorten the distance for

hauling supplies, and a greater number of teams will be re-

quired to concentrate upon it, and population will be swelling

in upon each side to raise provisions to sell to the men engaged
in the work.

One of the best markets that can be opened to the agricul-

turists anywhere will be along the line of this road, to supply
your five thousand workmen who will be employed in its con-

struction. Storekeepers and shopkeepers will be needed to

supply them with goods and other materials. You will find me-
chanic shops growing up all along the road to make and repair

tools and implements for the workmen. You will find the whole
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country turning from a wilderness into one of the most densely
populated and highly cultivated portions of America. Such
will be the natural result of the construction of this road. That
being the case, I do not see the force of the gentleman's argu-

ment that this work is to be constructed through a vast wilder-

ness.

I am free to say to you, sir, that I believe it is the first and
the highest duty of this nation to see that this road is made.
I believe that the integrity of the Union itself depends upon its

construction.

Then, how are we to do it? Some say with land; some say

with money. This bill says by a combination of both. Then
come in gentlemen who say, " It is all right ; we are for the road

;

but let us have a survey first." Sir, we have been at that for

three years, and when we bring up a bill for a road it is said

we must have a survey. When we get up bills providing for a

survey, it is said we must have the road immediately. And
thus alternately one proposition or the other has received the

go-by. The proposition now made to have a survey is simply a

postponement of the building of the road, and is to result in

doing nothing. I do not mean to say that gentlemen mean that

;

but I say that will be the result.

The Senator from Georgia says that no individual, no nation,

no State, ever undertook a work of this magnitude without a

survey. They never did, either with or without a survey ; for

never has a road of this magnitude been proposed, much less

executed, anywhere. Works of less magnitude have been devised

and executed without surveys. Tou objected to me, two or three

years ago, because I was asking a grant of land, without a sur-

vey, for a railroad from Chicago to Mobile. You made the

grant, although there had been no survey on a portion of the

line for four hundred miles. But I have now the pleasure of

telling you that the road is under contract. It is more than half

done, and it will be finished in two years, although you gave us

ten years within which to do it. The Senator from Georgia then

told us that we were squandering the public lands for the pur-

pose of encouraging railroads in a State. I told him, in reply,

that the Government had had lands in the market for forty-two

years, at $1.25 an acre, which were upon the line of the pro-

posed road, and they could not be sold because of the absence

of timber, and their distance from market; but that, if you
would give us alternate sections, we would make the remaining

half worth more than the whole was originally, and enable you

to sell them at $2.50 an acre. He shook his head, and doubted
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my argument. He said it was very good in theory, but the re-

sult would not turn out as I predicted, and that, if he thought

it would, he would vote for the bill. I have now the pleasure

of informing him that the alternate sections reserved to the

Government have, some of them, been brought into market at

public auction, and more of them have been sold within the

last few months, since they have been brought into market, at

$2.50 an acre, than were sold for years previously at $1.25.

That demonstrates that all apprehensions upon the subject of

a grant of lands for roads through a wilderness country where

settlements have never penetrated vanish as the dew before

the rising sun when there is an inducement for opening these

lands and a means of communication by a railroad to be con-

structed.

Well-informed men in regard to the geography and topogra-

phy of that country know that a railroad route from the Mis-

sissippi to the Pacific is practicable. Sir, instead of having dif-

ficulty in selecting an engineer that can find a practicable route,

I think the engineer will immortalize himself who can find a

route in our own territory which is not practicable. These

mountains are full of passes—practicable passes. Gentlemen
talk about the great deserts that lie there, impassable and un-

inhabitable. There are such tracts which are not very large,

but I undertake to say that there is no continuous line which is

not susceptible of a higher degree of cultivation and a greater

yield of product than the line from here to New Orleans, or the

line from here to Portland, in Maine.

When people start from their old homes and go to the

Western wilds, they are apt to find fault with everything they
see which they do not find exactly as it was in the country which
they left. They grumble at everything that is not exactly

agreeable to them. If they get sick, they charge it upon the

new country; if any misfortune happens to them they charge
that upon it. Hence you find the first explorers of every coun-
try always underrate its value. Who does not remember that,

shortly after the close of the last war. President Monroe sent

commissioners into the Territory of Michigan for the purpose
of selecting lands upon which to locate military bounty land
warrants? Those intelligent commissioners, after spending one
year in Michigan and traveling all over it, reported officially to

the War Department that there was no land in that Territory
susceptible of cultivation. [Laughter.]

Andrew P. Butler [S. C]—Julius Csesar reported the
same thing of England.
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Senator Underwood.—My country was called "Barrens."
Senator Douglas.—My friend from Kentucky has reminded

me that the country where he lives was once called the "Bar-
rens." That brings to my mind a thing which used to puzzle

me very much when I first emigrated to the State of Illinois. I

found that the State was divided into prairie country and bar-

rens. The barrens consisted of portions of land on the borders

of the prairies that had grown up to shrub oaks; but after a

while the people cultivated the barrens and raised better wheat
on them than on the prairies.

I could not find out, at that time, how it was that the best

land in the State was called barrens. The people told me they

did not know how it was, but that the Kentuckians, who were
some of the first settlers, came over there and named it barrens,

and it was said that it was a sort of Kentucky notion that the

best lands in any country must be called barrens. [Laughter.]

The first settlers who came from Virginia found a part of Ken-
tucky so destitute of timber and of water that they thought it

ought certainly to be called barrens. They passed round it, and
settled every other nook and corner in the State, and even as-

cended the mountains, and fixed themselves in their deep gorges,

in preference to entering these barren wastes. In later years

other people went and settled upon these lands, and it was
found that these spots called barrens were among the very

best lands in the Mississippi valley or on the broad continent of

America.

I remember that my intelligent friend from Connecticut

[Mr. Smith], when we had the subject of annexing California

before us, made a speech, in which he described utter desola-

tion as pervading every valley, and every stream, and every

mountain top in the whole Territory. But we find out now, sir,

that the only trouble in regard to California is that it is so pro-

ductive that it is actually asserted that when a man plants a

ten-acre patch of potatoes, he has got to rent an adjoining tract

to pile them up on. [Laughter.] And until I saw some Cali-

fornians, who returned from that country, I could not compre-

hend the story that I heard from a gentleman who was in Texas

several years ago. He said that while traveling through that

country he entered the camp of a distinguished general who
was in command of the Texan army, and there he found a fel-

low sitting on one end of a sweet potato while he was roasting

the other in the fire. [Laughter.]

Sir, I am under the impression that the vast regions of desert

in the slopes on either side of the mountains west of the Mis-
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sissippi will disappear before investigation and settlement, in

the way that other deserts have.

On February 5 Andrew P. Butler [S. C] opposed

the bill.

Mr. President, we are engaged in the consideration of a bill

of unusual importance, and it seems to be assumed, as I under-

stand, that it is to be carried through this body and through

the other House by the momentum of its own magnitude.

The reason given by the friends of this bill, why we should

not have such lights before us as are usually consulted in such

cases, is because this is a measure whose magnificence puts at

defiance everything that has preceded it, either in the Congress

of the United States, or in any other deliberative body of the

world. A measure, the success of which must therefore depend

more upon the chances of blind fortune than upon the counsels

of wisdom or lights of experience.

Since I have been referred to as one that may have consti-

tutional objections to this measure, I will present, by way of

illustration, a proposition involving principles the same as those

of this bill which many of the gentlemen now advocating it

have condemned as opposed to party creed, upon the ground
that it was subject to the same objections which I might well

urge to it now. Suppose the proposition, once made, to con-

struct a Federal road from Buffalo to this city, and hence on to

New Orleans, were now to be revived. Gentlemen would then

take party alarm, and cry out that this savors of a general

system of internal improvement, and violates the cardinal doc-

trines of the Democratic creed. In principle, the cases sup-

posed cannot be distinguished from the measure under consid-

eration, for this bill proposes to make a railroad to run through

two or more of the States west of the Mississippi by the direct

appropriation of money from the Federal treasury. The dif-

ference, then, between these systems of internal improvement
is simply the fact that part of the Pacific road runs over ter-

ritory, and that a desert belonging to all the United States—

a

distinction that cannot avail gentlemen unless they are pre-

pared to give up conviction or party professions to the force of

interest and the temptations of sectional aggrandizement ; to

this complexion it must come at last. They cannot even lay

the flattering unction to their souls, which seems to have sus-

tained Mr. Jefferson, in his disregard of the Constitution, by
the purchase of Louisiana, upon the broad doctrine of State
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necessity. Such a doctrine might afford a place of refuge for

a virtuous and wise magistrate, acting under the duress of

necessity, while it might become a dangerous hiding-place for

selfish expediency or criminal ambition. Gentlemen do not pre-

tend to plead this necessity : indeed, they cannot, for a com-

munication with California can be now had, within thirty days,

by the ocean and Panama route. And when a railroad shall be

completed, at some one of the many points in contemplation

across the isthmus, it is very doubtful whether this one will have
any advantages over it. In a commercial point of view, it is a

common opinion that there will be none. These natural facili-

ties of communication seem to have been pointed out by the fin-

ger of God, while this road to be indicated, without reconnois-

sance or survey, will be the work of guessing man.
Now, Mr. President, let gentlemen look at it. Is not this a

measure of internal improvements, to be constructed by the

direction and the means of the Federal Government?—not by
the direction of the Federal Government, in its full meaning,

but one of its departments—the executive. It is but an illus-

tration of many of the lessons of history that doctrine and
principle melt and crumble under the temptations of interest.

Creeds and party platforms are but as barriers of sand against

the tide of power and the force of local combinations.

Mr. President, we are standing on the threshold of an event-

ful future. We are about to embark upon a system that will

swallow up all others, and will increase the tendency of this

Government, once a free confederacy of Kepublican States, to

become a consolidated empire. We are departing from old land-

marks and entering upon a boundless wilderness of unknown
powers, without chart and without compass. We are commit-

ting our destinies to the discretion of irresponsible legislation,

instead of allowing it to be controlled and protected by the

obligations and the guaranties of a written and once-respected

Constitution.

Mr. President, I have lived too long and seen too much of

the predeterminations upon subjects of this kind to enter here

upon discussions that are regarded as the stale notions of our

ancestors under the tide of what is called progressive democ-

racy. Yes, sir, I have seen enough to convince me that the ma-

chinery of this Government, in its actual operation, is stronger

than the Constitution. The law of progress has superseded the

law of the Constitution. I was reminded by a friend, no longer

ago than last night, of the futility of resisting what is called the

progressive tendency of the age. The question was asked me:

X—12
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Will you continue to think with your ancestors ? I will give the

same reply to you that I gave to him : I am willing to obey the

law of progress, for we would not fulfill the great designs of

Providence if we were to oppose it. But to conform to that

law, as I would have it observed, it must be regulated by wis-

dom, freedom, and justice; otherwise it becomes rash, slavish,

and aggressive—running into the doctrine that "might makes

right." Under the influence of this law, as I have heard it so

often interpreted upon this floor, conservative restraint and

guidance are looked upon as stupid impediments, restraining the

wisdom and suppressing the genius of Young America.

In looking at all nature, I find there are salutary vetoes

upon the unrestrained energies and impulses of progress. No
nation, or great people, ever attained security and greatness by
a disregard of these wise lessons, and a disregard of them, even

in our own history, characterized as it is by such wonderful de-

velopments, would be like Apollo giving up to Phaeton the

reins of the horses of the Sun. It is a law to be conducted

very much as the concerns of society are, under the impulsive

energy of youth and the restraining wisdom of age.

Shall we trust this law of progress to the judgment, I would
rather say the decision, of an unrestrained majority, having no

other control than the wisdom of its discretion and the policy

of progression? Those who are for trusting alone to the im-

pulsive energy of progress may sow the seeds of the storm and
reap the whirlwind. I have not more caution than other men,

but surely I may be permitted, at least, to appeal to conserva-

tive principles and the spirit of the Constitution to save us from
the dangers of acceleration and the consequences of transgres-

sion.

And now, so far from my suffering the Constitution of the

United States to restrain this great law of progress, I say that

it ought to have been consulted, and its expansibility ought to

have been developed, in order to embrace everything that would
accommodate it to this law of progress. Sir, the Constitution

within itself contains the very element of self-existence—the

provision of amendment. Have you amended it ? Have you not

practically disregarded that provision which allowed the Con-
stitution to expand with the progress of events? Let this be
answered; there stands the Constitution a dead letter, in many
respects, I will not say in all. You have not expanded it by
the wise interposition of the legislature, allowed by the instru-

ment itself, to amend it according to the exigencies of the

change of human affairs. But what have you done? I intend
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to speak boldly, and freely, and fearlessly before the Senate

upon that subject. If I had the eloquence of Cicero, I might
pay a decent tribute to the memory of the Constitution; but I

could not restore it no more than he could restore the life and
virtue of the Roman Senate, over which he wept in such strains

of eloquence as have survived Rome itself, and given immortal-

ity to the memory of the violated institutions of the common-
wealth as it existed in the days of its primitive purity and
simplicity, and before they were tarnished by Augustan casuis-

try or imperial pollution. The Constitution has not been

amended and expanded to accommodate itself to the progress of

events. But what has been resorted to to supply that wise pro-

vision? Construction—a construction like India rubber that

accommodates itself to the interests of those who choose to avail

themselves of the Constitution whenever an advantage is to be

gained by any measure. And compromises where there is no

provision of the Constitution. I say, deceptive and dangerous

compromises, to be violated whenever there is a temptation to

do so ; and platforms, deceptive, fallacious platforms, to whip
parties into harness and to keep them there, and scarcely for

any other purpose. These are the miserable expedients that

have been resorted to to supply the place of amendments to the

Constitution. If I am to be reproached because I appeal to the

spirit of that sacred instrument, allow me to say that I have

been doing more to preserve this Union and the integrity of the

institutions of this Confederacy than those who blindly obey

the aggressive spirit of progress. Progress, left entirely to

legislative discretion, is a law without limit or certain direction,

and must vary according to the fluctuation of the times and

the temptations of men. It is as easy to obey it as to float with

the current, but would be as unwise as to follow that current

without knowing over what cataracts it may fall. It would be

like committing the vessel to the wind, without rudder or com-

pass. To make it safe in a political point of view, it "must
have a right direction, and be kept within constitutional limits.

'

'

The last resort which an intelligent people should make is to

revolution for the vindication of their rights, and the greatest

danger of such a resort will be a disregard of the organic law of

existence. When it shall be ascertained that this Confederacy,

in the name of its Union, shall have survived the Constitution

of its existence, it deserves to perish.

On February 18 Senator Cooper again spoke against

the bill.
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Sir, our friends on the other side of the chamber used to

be terrified by a monster which had its den in my own good

State—the bank of the United States—and they supposed that

with its capital of $35,000,000 it had it in its power to break

down and trample under foot the liberties of the country. Sir,

are the powers that are conferred here of a character which

would be likely to permit of an unwholesome exercise, such as

in the case of a bank ? In my judgment they permit of greater

abuse. I have seen, in a neighboring State, the influence of

these railroad corporations. There are two or three railroads,

not, perhaps, more than four hundred or five hundred miles in

extent, and yet they control, politically, socially, and morally,

the whole population of that State. They make and they un-

make at pleasure. And let a railroad of this kind be built across

the continent; let the company have at its command the trans-

portation of the commodities of the whole eastern world, as

you are told it wiU—supposing that fuel and everything else

can be found in suiScient abundance to make the communica-

tion between the East and the West in this way practicable

and easy—and what kind of powers will it possess? Unexam-
pled in the history of the world. I repeat, I cannot particu-

larize in what way it might affect the public interests; how it

might eventually be used to the danger of the public liberties.

There are things in the future which wisdom cannot foresee.

It is not necessary that I should particularize, that I should, in

short, do that which is impossible to be done; but it is enough
to repeat that possessing such powers as it will possess, and
such vast pecuniary resources, it will use them as other cor-

porations have used theirs, and it will abuse them as other cor-

porations have abused them. There is nothing more certain

than this.

I agree in many of the suggestions which have been made as

J the value of this great enterprise of the Pacific Railroad. I

think it will be one of the most magnificent that human genius

and human skill have carried out and perfected. But this is

nothing to the purpose. It can only be thus magnificent, it can
only add to the character and the grandeur of this country by
being what it ought to be—as perfect as possible. I therefore,

in view of the character of the country, desire that this enter-

prise shall be undertaken upon such principles as will insure as
much perfection as possible. I desire that we shall not disgrace
American genius by hurrying forward into a great enterprise of
this kind, and making it a miserable patchwork thing, when it

ought to be one grand and magnificent whole, honorable to the
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skill and genius of the country, as it will be beneficent to the

world.

Senator Cooper was followed by Henry S. Geyer
[Mo.] who spoke in favor of the bill.

The Senator from Pennsylvania supposes that, although

Congress can be trusted in the location of the road, and in the

bargain which it will make for the construction of it, when it is

made, influences may be brought to bear upon them hereafter

by which a much larger and unlimited expenditure may be

made. If the Senator had looked at the bill carefully he would
have seen that that contingency was not likely to arise, because

the bonds are to be issued as the road is built by sections ; and,

if there is a failure to construct any section of fifty miles, there

is a forfeiture of all the work that has been done, and not an-

other dollar or another acre of land will go into the hands of

the company.
Senator Cooper.—The Senator misconstrues my argument.

My argument is that, although the amount of twenty millions

was fixed in the bill, and the number of acres, though not fixed,

is ascertainable by calculation, yet, if it became necessary, this

company would have it in its power, by its pressure upon Con-

gress, to obtain as much more as was necessary. It does not

matter at all whether Congress is subject to such influences or

not ; it does not affect my argument at all. I may have been
wrong, but, if I was right in supposing that Congress was sub-

ject to such influences, my argument was good.

Senator Geyer.—The argument is one in favor of a disso-

lution of this Union, or at least of the incompetency of Con-

gress. If a great and beneficent measure cannot be compassed,

because we cannot trust Congress, we had better cease to legis-

late. Sir, I do not believe that any influences can be brought

to bear upon a future Congress which cannot be brought to

bear upon this. There are influences adverse to this measure.

There are the roads across the isthmus. There is the influence

of the Atlantic cities, which want the ocean transportation, and
which would be somewhat reluctant to erect a rival road. Why,
even now we are so very solicitous to get a means of transpor-

tation across Tehuantepec that there is a threat of war. We
are to seize it per fas et nefas,^, to get a line of transportation

between the Atlantic seaports and the Pacific. We would prefer

to go to war, and hazard all the expenditure of blood and
' '

' Eight or wrong. '

'
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money to which it would lead, and the calamities which it would

bring upon us, than to give it up.

Another objection to the bill is that the work is to be com-

mitted to individuals, who, in consequence of its magnitude,

will have a fearful power. Sir, when we look at the thirteenth

section of the biU—which is all that it contains about a cor-

poration—we shall see that its powers are very limited; more

so than those of any railroad corporation in the State of Penn-

sylvania. To contend that these powers may be abused is to

contend that no corporation should ever be created; nay, sir,

that no trust shall be confided to any individual, for it is liable

to be abused. But in this country we have no reason to appre-

hend any great abuse of power. If the corporation should ex-

ceed its powers, we have a judicial tribunal that will rebuke it.

Its powers may be tested by the same law and by the same tri-

bunal that our rights of property are inquired into.

But the alarm is in the name "corporation." The honor-

able Senator from South Carolina [Mr. Butler] intimated that

within the States it was clearly unconstitutional, though with

their consent, and of doubtful constitutionality, to say the least

of it, within the Territories. I will not enter at large into the

argument of the power of Congress to incorporate a body of

men employed by them to do a work under an acknowledged

power under the Constitution; but I would ask the honorable

Senator what is a territorial government but a municipal cor-

poration? You have two bills now on your table, one to incor-

porate the inhabitants of the Territory of Washington, so called,

and the other of Nebraska—municipal corporations with gen-

eral legislative powers—an "abdication," in the language of

the Senator from Ohio, of the power of Congress to legislate.

Sir, if it be an " abdication '

' to intrust any person with the exe-

cution of work for which it is in the power of Congress to pro-

vide, the Constitution has been broken at almost every session

of Congress from the time it was first signed down to the pres-

ent day.

Senator James M. Mason [Va.] followed with a
speech against the bill.

This is not a new subject. Those with whom I have always
acted in public life have denied the power of Congress to appro-
priate either money or land for the purpose of internal improve-
ment. They have denied to Congress the power by any agency,
either directly or indirectly, to construct works of internal im-
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provement; but this bill, by one fell swoop, declares, as an or-

der of the Congress of the United States, that it shall be done

;

and that, if it cannot be done by ordinary legislation, it shall

be done by the fiat of executive will. "What is the discretion

given to the Executive? The Executive is to determine, upon
the whole Mississippi border, and upon the whole Pacific bor-

der—on the east and on the west—where this road is to begin,

and where it is to end. Tou will see at once the immense dis-

cretion vested in the Executive, and the inordinate power that

it gives him when it invests him with that discretion. Why, he

may control the legislation of a whole district of country, of

whole tiers of States, by his will, in fixing where this road is to

begin and where it is to end. But that is nothing in the world

to gentlemen. The destinies of this country are well confided

to an Executive, who is not responsible to the Constitution, pro-

vided they can get the road. Could such a power as this be

given to the Executive, unless there was an interest behind it

greater than the control of constitutional obligation—that in-

terest with which gentlemen are so much impressed here—the

indispensable importance of having this road? But that is not

the only power. He is to fix the termini, and, in the vague lan-

guage of the bill, he is to fix all the important intermediate

points. He is to control the immense interests that will be in-

volved in and affected by this work, between the North and the

South, by his fiat alone. The representatives of the people in

the other branch of Congress and of the States in this branch

are not to be consulted in this matter. Everything that pertains

to legislation and the expenditure of the public money, or to

the regulation and adjustment of the vast and great interests of

the different portions of the Confederacy, I had thought were by
the Constitution vested in Congress ; but the bill takes them from
Congress, great and extensive as they are, and leaves them to the

discretion of a single man. Why, we all know—gentlemen here

admit—the confiict that will arise whenever it is determined

what route this road shall take ; whether it shall go to the north

or to the south. They know the immense influence it will exer-

cise in building up the section of country where it goes, and in

injuring that where it does not go. Yet, gentlemen say, so in-

dispensably necessary is it to have the road that they will take

all the power from the representatives of the people and vest

it in executive discretion alone.

Mr. President, there is but one term, in my judgment, which

will characterize a measure of this kind. It is a rape of the

Constitution. The Constitution has vested these powers in the
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legislature. The bill wrests them from the legislature, and con-

tides them to an irresponsible Executive ; for he is not responsi-

ble under the Constitution for the exercise of this discretion.

What is the next power ? The Executive is to make the con-

tracts—these immense contracts which are to involve an ex-

pense, as all admit, of at least $100,000,000. The Executive is

to make these contracts and to dispose of them at his discretion.

Congress has no part nor lot in making them. The people of

the United States create one agency, through their representa-

tives, by which the public money is to be expended ; but it is

given by this bill, almost by rapine, to an irresponsible Execu-

tive. And the bill instigates the President to dispense, as far

as practicable, with preliminary surveys. The language of the

bill is that he shall act under it "at an early day." And that

emphatic language is repeated in a subsequent part of the bill,

instigating him to go immediately to work, to determine where
the road is to go, and at an early day commence its construc-

tion. Is this the language of solidity of judgment? Is it lan-

guage which becomes the representatives of the States of this

Confederacy when they are ordering an expenditure of some
$100,000,000 of the public money? It is to be done at an early

day—almost with indecent haste.

Sir, there is another clause in that bill, one that struck me
with extraordinary force. It is proposed to pass through the

Territories of the United States by the potentiality of a law of

Congress, and it is proposed to pass through the States by the

assent of the States. That is to say that, if the States assent to

be invaded by this Federal power, then the Federal power is to

construct the work within their limits. Now, I submit it to the

honorable Senator from Texas, and I submit it to every Sena-

tor upon this floor, where do you find anywhere in the Constitu-

tion the power in a State to enlarge or curtail or qualify to

any extent the power of the Federal Government. Is this to be

added to the platform which was spoken of by the honorable

Senator from South Carolina [Mr. Butler] as presenting a

fundamental law more potent than the Constitution itself; that

where the Constitution is silent any State can increase its power
or enlarge it by its single assent ? Sir, the language of the Con-
stitution is this—and I beg to call the attention of Senators to

it—that the laws made pursuant to the Constitution are su-

preme within the limits of the States, and when the Federal
power goes into a State, armed with a law of Congress, it goes
there with supreme power, and the State legislation bows be-

fore it. But by the terms of this bill the law of Congress goes



THE PACIFIC RAILROAD 185

within the limits of a State, and asks that State to give its sanc-

tion to it. If this be the law of the Constitution, then it is in

the power of any State whatever to enlarge and amplify, or to

restrain and control it at its own pleasure. And yet the hon-

orable Senator who reported this bill from the Special Com-
mittee I apprehend found himself under the necessity of so

construing the Constitution, in order to give his bill any value.

Again, sir : the bill creates a corporation, and a corpora-

tion to act where? To act through the whole Confederacy and
based upon the public treasury—not such a corporation as the

Bank of the United States, and, by the way, that never could be

chartered by Congress until, as was most eloquently said by a

Senator from Kentucky, now no longer living, they resorted to

almost every clause in the Constitution to find authority for it,

and he called it a vagrant power. Here is a corporation pro-

posed to be created for the purpose of a Federal agency, based

upon the Federal treasury. And what is the corporation, and
who are the corporators? They are the body of the contractors

for the work. The President, then, is to control this corpora-

tion, for he selects the contractors. The President is to desig-

nate who these corporators are to be, and it is by his fiat, in

the exercise of the patronage given to him, that this corporation

is to be called into being. The bill offers these extraordinary

features. Tou are to bring a body of contractors to make this

railroad from the Pacific to the Mississippi, and you are to pay
them from the public treasury, partly in land and partly in

money. You pay them a full equivalent for the work they are

to do, and then, when you have done that, you create them into

a corporation and present them with the work, and they are to

draw the whole emoluments from it. Sir, this extraordinary

machinery it is found necessary to invoke in order to enable the

Federal Government to exercise a power not granted, and

through an agency unknown to the Constitution.

There is another provision in this bill, on which, in this con-

nection, I should like to comment. The provision is this, one

that the Senator from Illinois [Mr. Douglas] said, a few days

ago, furnished ample security to the Government: that, if the

contractor fails to comply with his contract, his work shall be

forfeited. Forfeited ! And who ever heard of a forfeiture en-

forced which was caused by a failure of that kind? Why, sir,

between man and man, equals in society, the courts of justice

are open, for the purpose of relieving a party from such forfeit-

ure. It is done every day. Forfeitures are odious in law, even

between man and man, and what would be a forfeiture between
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a citizen and the Government ? It would not be enforced ; and,

if it were enforced, what becomes of the property? Where do

you find a clause in the Constitution making this Government

the residuary legatee of a bankrupt contractor, to take his ef-

fects and administer them for the benefit of Government ? But

by the provisions of this bill it is declared that, if he do not

comply with his contract. Government may take not only the

work he has done, but his effects, being the residuary legatee of

the bankrupt contractor. Sir, it will never be done. If the

contractor fails to comply with his contract, and remains there

ready to go on, he will be reinstated, especially if he is a pet

of the Executive or has political influence.

I should like to know—for it has been a part of my profes-

sional duty to be engaged in the construction of laws—what is

the meaning of the bill when it says, in the thirteenth section,

the corporators are to be "the contractors, their associates and

successors." Who are the associates? I can understand who
the contractors are. Thomas Wilson proposes to contract to

build a certain portion of road for a given sum ; or Thomas Wil-

son and John Thompson, with others, propose to contract. They
are associated together, but they are the contractors. But who
are to be the associates of the contractors?

Thomas G. Pratt [Md.].—Those who take stock.

Senator Mason.—What is the stock for? Stock in what?
Railroad stock, I presume, in the "Pacific Railroad and Tele-

graph Company," inviting subscriptions by an association with

the contractors making them a part of the corporators, and en-

titling them to part of the profits. I should like to see the ma-
chinery by which that could be done. I should like to see how
these certificates of stock will read; I should like to see them
presented to the President for his approbation, to be conferred

upon his pet class of contractors. I should like to see the privi-

leges and immunities and advantages that the Executive patron-

age may deal out to these contractors, or their associates, or suc-

cessors. Who are the "successors"? The bill says, "the con-

tractors, their associates, and successors." I suppose they are

the assignees of the stockholders.

Well, if we are to have a joint stock company, in which the

United States Government is to hold barren stock, and the con-

tractors and associates the profitable or productive stock, if that
is the character of it, if the Government of the United States

goes in with millions of dollars, in money and lands, to be used
at the discretion of the President, and any number of con-

tractors and associates come in with an unlimited amount of



THE PACIFIC RAILROAD 187

stock, and the Government stock is to be barren, and the con-

tractors' stock is to be productive, let it be so understood by the

country.

Mr. President, there was a day in this Republic when we
were accustomed to scan carefully and closely executive power.

The fathers of the Republic transmitted it to us as a legacy that

we should scan aU power, and more especially the power of the

Executive. But what does this bill do? It not only gives him
the power, but it gives it to him alone. This immense body
of corporators, with $100,000,000 of barren stock on the part of

the Government, and an unlimited issue of their own, are to

be handed over to the President as the source of its authority

and the dispenser of its influence and patronage.

There is another provision in this bill, which authorizes the

President to employ such military officers and troops as he may
deem necessary. It puts the army of the United States at the

disposal of this inunense corporation.

How much of the army is to be required for this purpose

nobody can tell; but if the distance be, as is said, from two

thousand to three thousand miles from the Mississippi to the

Pacific, and through a large portion of which you are to meet
predatory and hostile bands of Indians—if you allow five sol-

diers to every ten miles, you have a large army employed at

once. The military of the United States will not be equal to

the duty unless the army be increased for the purpose of pro-

tecting this body of corporators.

Mr. President, who doubts how this bill will be construed if

it becomes a law ? Who doubts how it will be carried into effect ?

Who can now resist, in far smaller matters, the tremendous col-

lateral pressure of capital that is every day at the doors of the

Senate ? Capital is a power so potent that we are told monarchs

reel before it upon their thrones. We are told every day that

the strongest monarchs of Europe are powerless before the

Rothschilds and the Barings, and it is true. How do we stand

in this country? We have no Rothschilds or Barings, but we
have men who aspire to be such: men who wield capital po-

tentially, who, it may be, without actual bribery and corrup-

tion, bring a thousand influences to operate, which are not

known until they are felt. Yes, sir, pass this bill into a law, and

you will begin the work, utterly ignorant whether you will ever

be able to finish it; and that is to be the character of the legis-

lation of an American Senate at this early day of our Re-

public !

Mr. President, if this bill becomes a law there will be no
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longer parties in this country except the party in power and

the party in opposition. The whole character of the Govern-

ment will be changed, never to be reclaimed; and it will have

been done by gold, and, worse than all, by gold out of the pub-

lic treasury. The Constitution will be gone. There will be no

appeal to that, and the Government will be one of unlimited

power.

Sir, this bill, with its appropriation of a hundred millions,

will make a breach in the Constitution through which every-

thing will pass. It will be perfectly idle, after such a power, to

talk about the tenets of party. After that, the only parties will

be the party in power and the party in opposition, and the

party in power will have no restraint or control but the will of

a majority. I would recall to the Senate the vaticinations of

one of our greatest men and most gifted statesmen—a states-

man to whom at his death the honorable Senator from Texas

paid a beautiful tribute of feeling and sensibility. I refer to

the illustrious Calhoun. When the order was given by the

President of the United States to march an army to the frontier

of Mexico, Mr. Calhoun said to his friends, "It dropped a cur-

tain between me and futurity; I cannot see beyond that." It

was, in his view, the first aggressive march taken by an Amer-
ican army; and said that prophetic man, "It dropped a cur-

tain between me and the future." "I told my friends," said

he, "that here closed the first book of the history of this Re-

public; the second book is unwritten and unread." Mr. Presi-

dent, if that man were here now, he would find the curtain

lifted. He would see something written which is to go into the

next book of American history; and it is written on the pages

of this bill. It is a measure forced upon the country. Honor-
able Senators may say that it is forced upon the country because

we have these Pacific possessions, and cannot get to them with-

out it.

Sir, I shall deeply deplore the passage of this bill. I make
no factious opposition to it, and I have made none. Sir, the

State of Virginia will be as deeply interested in access to the

Pacific as any other of the Atlantic States. She is very deeply

interested; but the State of Virginia, I trust, never will take
it at the expense of the Constitution which she has bound her-

self to support. This bill cannot stand with the Constitution.

You must take one or the other; and, if you take the bill, you
make a breach in the Constitution through which everything
can pass. I move that the bill be referred to the Committee on
Roads and Canals.
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Isaac Toucey [Conn.] on February 19 spoke against
the biU.

What, I ask, will be the condition of this Western country

fifty years hence with a dense population, with a line of States

across the continent, with this colossal corporation, with its im-

mense commercial business, vast beyond any present conception ?

Sir, I ten you that the States which will exist in the vicinity of

this road, which will embrace the line of the road, will make
war upon it. They will not consent to have this colossal cor-

poration overriding them in the hands of the money power of

this country, transporting for their own profit the great com-

merce that will find its way through that channel to and from
the different continents of the world. The States will make war
upon this corporation. It will be a war whether the corpora-

tion can exist. It will be a war whether you can exercise the

power that you have reserved in this bill of regulating merchan-

dise and passengers in crossing this road. It will be a war
whether this act of Congress can override the sovereignty of

those States. It wiU be a war with this Government; aye, sir,

with its own government, whether the men now upon the stage

of action, by assenting to the exercise of a jurisdiction of this

Mnd, can debar the generation that will then be conducting the

affairs of the country from exerting the usual legislative powers

of their government for the management of their own internal

affairs.

Joseph. E. Underwood [Ky.] followed with a speech

in favor of the bill.

If you cannot create a corporation, you have undertaken to

protect them in foreign countries, when created by others. You
did that in the treaty with New Granada. You did the same

thing by the Claj-ton-Bulwer treaty. I want the people of the

United States to consider these democratic ideas advanced here.

Government, according to the Democratic creed, has no power

to establish a corporation by which we may execute a great na-

tional object and fuMl our constitutional powers and duties.

But, if other nations will form one by which we can derive ben-

efit, we can go into treaty guaranties to defend that corpora-

tion, on foreign ground, in the execution of its work. The in-

terest which we have in, and the benefits which we derive from,

the action of foreign corporations may be such that we can

pledge the whole force of the country, the army and the navy,
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to defend these corporations and protect them against all

dangers; but we cannot find the power to do for ourselves, at

home and upon our own territory, the same things which we
can go to war to protect foreign corporations in doing for us

abroad ! I ask the people if we can pledge the whole force of the

country and go to war in order to protect a foreign corporation

in which we may have an incidental advantage, in order to se-

cure a right of way and a free passage across the Isthmus of

Darien, may we not make a corporation and build a road for

ourselves in our own country? If, under the Constitution, we
may rightfully go to war and fight, to protect the railroad from
Chagres to Panama, or a ship canal from Lake Nicaragua to

the Pacific Ocean, so that we may travel these routes in going

to California and Oregon, why may we not, under the same Con-

stitution, shorten our line of travel thousands of miles by build-

ing a railroad all the way within our own country? If you can

do the one, by virtue of the post office, commercial and military

powers of the Constitution, why will not these powers enable

you to do the other also? I cannot perceive a reason for the

difference, and, if I had the power of the people, I would cast

overboard all politicians who pretend that there is a difference.

Mr. President, I want the country to understand another

thing which I see here whenever gentlemen from the seaboard

get up to offer an argument or make a speech on subjects of

this kind. Sir, in 1789, when our Constitution went into opera-

tion, we had a little settlement—it deserves no other name than
that when compared with things as they exist at this time—

a

little strip of settlements along the salt water, and the Contitu-

tion at that time seems to have been puffed up by a sort of salt-

water impregnation. It has certainly brought forth a spawn of

all kind of improvements for the seaboard and little or nothing
for the interior. One of the salt-water constructions of the
Constitution is that the interior States of the Union—although
the Constitution expressly gives to Congress the right to regu-

late commerce between the several States, and of course through
the several States—are to be entirely dependent upon the sea-

board States for a channel of commercial communication through
their borders. They assume the sole right of making railroads,

and of taxing travel and transportation, just as they please and
as much as they please. They can neglect to keep common
highways in repair, in order to force the citizens of other States
to use and pay tolls upon artificial works. They may refuse to
grant facilities in constructing direct lines of railroad or canal
between important commercial points in order to force the citi-
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zens of other States to travel circuitous routes to promote local

interests and the sectional schemes of particular States. This
has already been done by Pennsylvania, if I am correctly in-

formed, in refusing the Baltimore and Ohio Railroad a direct

route across her territory to Wheeling. Sir, if the doctrine be

conceded that this Government can, under no circumstances,

make a road or canal in or through a State, then may the sea-

board States prescribe what terms they please to the people of

the interior States as to the manner in which they shall reach

the ocean, that common highway of all nations. They may
block up all dirt roads and turnpikes, and compel all travelers

and merchants to seek transportation for themselves and prop-

erty on such railroads or canals and under such tolls as shall

be prescribed by a local and sectional policy. Sir, I protest

against any such doctrine. It is no answer to tell me that the

States will never do these things. That is not the question. If

they should do so, have I any remedy ? If they cut me off from
the ocean, have I a right to appeal to Congress to give me a

right of way and a commercial road, so that I may enjoy the

privilege of getting to the ocean ?

Senator Butler.—Do I understand the Senator from Ken-
tucky to lay down the broad principle that if Kentucky, or if

a corporation created by Congress, should design having a road,

by way of regulating commerce, it could be done as against

the consent of the State of Tennessee, Georgia, or South Caro-

lina, through those States?

Senator Underwood.—I shall lay down this proposition:

that if Tennessee shall undertake to say that the people of Ken-
tucky shall not, with their wagons and produce, pass through

her territory to get to Georgia, Alabama, or Mississippi, then

the people of Kentucky have a right to appeal to Congress to

open a way for them, and to guarantee a safe passage through

it, so that they may freely trade with the people of the South.

Senator Butler.—That is not the proposition. But have

you a right to go through by a road to be created by Congress?

Senator Underwood.—If the object cannot be accomplished

in any other way, I have.

Senator Butler.—I wanted to make the proposition pretty

broad.

Senator Underwood.—Just as broad as you choose to have

it. I maintain, if the State of Tennessee should declare to the

people whom I represent, "You shall not go to Georgia, to Ala-

bama, or even to South Carolina, through my territory; you

may go around by the way of Virginia and North Carolina, if
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you please, or you may cross the Father of Waters and go

around by Arkansas and Mississippi, but you shall not pass

through Tennessee," and undertake to enforce the declaration,

that I have a remedy for the evil in the legislation of the Con-

gress of the United States, and in the judiciary of the United

States, to abrogate and annul all State laws which obstruct free

intercommunication and commerce between the several States.

Sir, there is no danger that Tennessee will ever deny Kentuck-

ians the right to pass through her borders as freely as her own
citizens; but, if she should be so unmindful of good neighbor-

ship, and attempt to do it, I believe her legislation, to accom-

plish such an object, would be void, as an infraction of the

Constitution of the United States, upon two grounds: first, it

would be directly in conflict with that provision of the Federal

Constitution which declares that "the citizens of each State

shall be entitled to all privileges and immunities of citizens in

the several States"; second, it would conflict with the rights of

intercommunication and commerce among the several States,

which can alone be regulated by Congress, and which are clearly

guaranteed to the people of every State by the Federal Consti-

tution. The power to regulate "commerce among the several

States" is part of the same clause which grants to Congress

power "to regulate commerce with foreign nations." The pow-
ers are identical, and a State can no more interfere with the

internal trade and intercourse among the several States than it

can interfere with the same thing with foreign nations. We
have, from the origin of the Government, improved and pre-

served harbors for the benefit of foreign commerce. We have
passed law after law, under Democratic administrations as well

as Whig, to improve the Mississippi and other rivers for the

benefit of internal commerce. Now, if we can improve upon na-

ture, and make rivers and harbors for commercial purposes bet-

ter than they were, will not the same reasons justify us in build-

ing a road? Sir, we have the power, and we ought to exercise

it whenever any State shall undertake to cripple and regulate

the travel and commerce of another State upon local motives
and sectional considerations.

Sir, if that power is not already in the Constitution it ought
to be there. I think it is there. If it is not there what is the

consequence? You allow the seaboard States of the Union to

regulate the business of the interior States at their pleasure;
you allow a seaboard State to cut off an interior State from
access to the ocean, except upon terms which that seaboard
State may prescribe. If this Government is nothing but a con-
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federation—though I deny that—but if it is nothing but a con-

federation, and each State can make its own transit laws, just

as it pleases, governing persons and property in passing through
its territory, imposing onerous taxes in the shape of railroad

tolls, and setting slaves free, as has recently been done, my word
for it, such a confederation will not last. Sir, the people of my
State will never consent that the State of Louisiana shall block

up the mouth of the Mississippi and prevent their access to the

ocean, or allow Louisiana to tax their commerce and navigation

upon that stream. That is a good illustration. Will the gen-

tleman from South Carolina [Mr. Butler], when he comes to

make his speech, say that Louisiana has a right to block up the

mouth of the Mississippi, and prevent Kentuckians from going

down to the gulf and thence across the ocean to any country of

the world? The Senator from Virginia [Mr. Mason], though
I think he carried his doctrine a little too far, contended for a

right of way across the Isthmus of Tehuantepec upon legal

principles. If we may insist upon a right of way over foreign

territory, much more may we insist upon a similar right across

a State of this Union. If Tennessee will not give or allow that

right to the people of Kentucky, how are we to get it?

Senator Butlee.—Tennessee will allow you to use her roads

as she uses them, but will not build one because you want it

built.

Senator Underwood.—Suppose she will not. I have no
right to ask her to build a road for my use. But suppose she

makes a law against my using the roads she builds for herself,

or imposes such conditions on me that I cannot comply, and
consequently cannot use her roads, then what is my remedy?
I cannot go to war with her, because the Constitution ties my
hands in that respect. What remedy have I ? There is none on

earth, unless it is found in the powers of the Federal Constitu-

tion. Sir, I want the people to think about these things. Some
gentlemen, when they come to construe the Constitution of the

United States, construe it as if all the means for executing the

powers of Government, except those known in 1787, are illegiti-

mate, and cannot be resorted to. I think that if Wise, the

aeronaut, should ever teach us to navigate the atmosphere suc-

cessfully, we may use balloons, and just as many of them as

we please. And I also think, when it comes to that, no State,

under the ideas of "State Eights," and "State sovereignty,"

and the old common-law notion of owning from the center

"usque ad ccelum," ^ could rightfully prevent the passage of the

""Clear to the sky."

X—13
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balloons of Congress over her territory. I believe that Congress

may make roads over and through the territories of the States

whenever they are "necessary and proper" auxiliaries in exe-

cuting constitutional powers. I believe that Congress may
properly execute the powers of the Constitution by using the

most appropriate means furnished by the inventions of the age

in which we live, and that it is both "necessary and proper"

to avail ourselves of all means to accomplish constitutional ends

which science and "progress" have made since the Govern-

ment commenced its operations.

If Congress shall erect its own lines of telegraph, and allow

the President to appoint sworn officers to transmit his orders

(and that might be necessary to prevent publicity), what reason

can be assigned against doing it, unless it be that such a thing

was not known at the origin of the Government in 1789, or even

as late as the enlightened age of the Virginia resolutions of

'98? I insist that Morse's telegraph may be adopted as legiti-

mate and constitutional means by which the President may
transmit his orders. I do not know that this argument has been

presented before to the country, and I want the people to see it.

Here is a clear power given the commander-in-chief to issue or-

ders to the military and naval forces of the country. These or-

ders must be sent by some means. Science has discovered a

new mode of communicating intelligence. Can we use it ? And,
if so, can a State prevent our using it, and arrest the erection

of the posts and wires in her territory, any more than she could

prevent our courier from passing under whip and spur through
her borders? Like the gentleman from Michigan [Mr. Cass],

I hold that the powers of Congress do not at all depend upon
the consent of the States.

This bill, in my judgment, presents no question of constitu-

tional power. We, the present Congress, have found power in

the Constitution, by adopting the Wheeling bridge as a post

road, to save it from abatement as a nuisance, under the deci-

sion of the Supreme Court. If we have power to prevent pull-

ing a bridge down, we can build it. If we can protect a bridge,

or build a bridge over a river within a State, under our post

office powers, we can make a road and preserve it. This body,
in the Wheeling bridge case, has settled the constitutionality of

this bill. But, if it must be argued over and over again,

then I say that speed and facility of concentrating supplies
and soldiers is military strength and power. To defend
our possessions on the Pacific, the railroad would be invaluable.

You know that a navy of your enemy is sailing around Cape
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Horn. Let us have a national telegraph, and orders can be
given v?ith the rapidity of thought; troops can be concentrated

as circumstances require, your country defended. But start

your courier—give him relays of the fleetest race horses, keep
him mounted on the back of Henry or Eclipse, Boston or Fash-
ion, and let him distance the wild Comanche on the open plains,

and beat the antelope in the mountains; and yet, sir, before he
can deliver an order or a warning, your Pacific possessions may
be invaded, your army captured in detail, your ships sunk, and
your commerce ruined.

Why, sir, destruction of life by thousands, and loss of prop-

erty by millions in value, may be saved, and the Union pre-

served from dismemberment, by the proposed railroad and tele-

graph; and yet we are told gravely, at this day, that there is

no constitutional power to construct them. In other words,

we are gravely told that the organic functions of the Govern-

ment are so imbecile that it lacks the capacity of self-preserva-

tion. If this be true, its rickety existence will soon perish, and
but few mourners will weep at the grave. Let the people look

into these things, and hold to accountability, as I shall do when
I retire from this body, all those who virtually deny to this

Government the necessary powers of self-defence, saying, if the

States will not or cannot build railroads and telegraphs where
they are wanted for national purposes, then we are to go with-

out them. Sir, we might just as well call upon the States to

build for us our steamships, manufacture our cannon, or fur-

nish any other means of national defence.

William H. Seward [N. Y.].—It is a hundred and fifty

miles from New York to Albany.

Senator Underwood.—The Senator from New York says

the distance is one hundred and fifty miles ; will he tell me how
many lighthouses there are in that distance?

Senator Seward.—There are five. [Laughter.]

Senator Underwood.—I saw a great many more, according

to my recollection.

Senator Seward.—They are double reflectors. [Laughter.]

Senator Underwood.—The gentleman says they are double

reflectors, and, if so, I should suppose a fewer number might

answer the purpose of inducing us to reflect twice upon what I

am about to state. I saw some other things as I passed up the

river. I saw buoys to point out the channel. I saw these in-

ternal improvements made by Congress, with national funds, in

the State, without the consent of the State, and without ever

having asked its consent. That is the idea which I wish to
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bring to your mind. When and how did the idea originate

that Congress might erect lighthouses and plant buoys without

the consent of a State? It originated with the birth of the

general Government, and it has been put in practice from that

day to this. The idea sprang from the Constitution, correctly

interpreted by its makers and the founders of the Goverimient.

The idea suited and promoted salt-water regions and salt-water

interests. Then we had no interior. At length the fertile and

great interior had opened her dense forests, and her agricul-

ture sought means to reach foreign markets with her rich

products. The great interior then wanted internal improve-

ments of the same kind to benefit her commerce. But, when
she applied to the general Government for them, she was met
by a new generation of politicians—not statesmen—with the ob-

jection: "There is no constitutional power to gratify your
wishes." To protect and aid commerce is the foundation on
which the doctrine and practice originally stood. Now, I ap-

peal to the common sense of mankind and ask, if our ancestors

had constitutional power sixty years ago to aid commerce, by
building lighthouses and planting buoys along the seaboard,

may not their posterity aid commerce by building a railroad

from the seaboard into the interior, without violating the Con-
stitution 1

Senator John B. Weller [Cal.], seeing the opposition

to the corporation authorized in the bill, moved on
February 21 to amend the measure by striking out this

provision. This motion, however, had the disastrous ef-

fect of alienating some of its strongest supporters, such
as Rusk and Underwood, and so doomed the bill to

defeat. On this point Senator Weller spoke on Feb-
ruary 22.

The bill came into the Senate lame, halting, impotent, and
scarcely half made up. Notwithstanding the paternal care that

was exercised over it by my friend from Texas, it came in here

impotent for all practical purposes, impotent to carry out the

objects he had in view—most potent so far as it violated princi-

ples heretofore considered sacred. He will therefore allow me
to say this much in answer to the remarks of my friend from
Texas, in derision of the amendment which I had the honor to

propose to this bill. I was glad that he did see wisdom in that
amendment. I am sorry, however, that he is now laboring to

defeat the bill. But, sir, the Senator from Kentucky, who has
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taken his seat, thinks the mortal wound was inflicted when the

corporation was stricken out.

Senator Underwood.—I do.

Senator Wellee.—Sir, that Senator belongs to a class of

politicians who believe that nothing good can be accomplished

except through the medium of a corporation. He would have a

corporation to transact the most ordinary business of life!

Senator Underwood.—No, sir.

Senator Weller.—If he desires the construction of a rail-

road, or that any labor shall be performed, or any public im-

provement made, he thinks it can be accomplished in no other

way so well as through the aid of a corporation. I differ from
him in regard to that point, and I therefore moved the other

day to strike from this bill the section which incorporated these

contractors into a great corporation, an overshadowing one,

which, in my judgment, would, under the patronage of the gen-

eral Government, have exercised a more disastrous influence

than that which was exercised by the late Bank of the United
States. With such a provision in it, I could not sustain the

bill. The Senate, by a vote of nearly two-thirds, concurred

with me in that opinion, and upon my motion this unconstitu-

tional and dangerous provision was stricken from the bill. By
that decisive vote, the favored corporation put in here by my
friend from Texas, who claims to represent Democratic princi-

ples, was stricken out. That was an improvement ; and I then

began to think that there might be virtue enough in the bill to

effect the object which so many of us had near to our hearts

—the completion of a road to the Pacific. This amendment
gave offence to the fathers of the bill, and hints were then

thrown out that it was ruined. "Wedded to the scheme which
they reported, they could not be expected to look with a favora-

ble eye upon any change which might be made. That corpora-

tion, as proposed by the committee, could have exercised all the

privileges of bankers, and flooded the country with irredeem-

able paper money. The destruction of this feature of the bill

alarmed the committee, and they began to show symptoms of

abandonment.
Now, is the bill dead? My friend from Texas, who "is an

honorable man, '

' says that it is. An attempt was made to bury
it this morning. Some of those who have claimed to be the espe-

cial friends of the bill joined in the effort. They failed. Now,
I ask my friend from Texas to stand by me and sustain this

bill, and I pledge what little reputation I may have in this

country that there are plenty of contractors who would be glad



198 GREAT AMERICAN DEBATES

to take contracts under it, not only for the construction of the

road in his State, if that should be selected as the most desir-

able route, but for its construction from the Mississippi valley

to the Pacific Ocean.

I know, and I admit, that the Senator from Texas has la-

bored more assiduously than any Senator on this floor in the

preparation of this bill ; I know that all his energies—and great

they are—have been devoted to accomplish this great national

work; and that section of the Union from which I come owes

him a deep debt of gratitude for the friendly interest he has

exhibited in it. But I was sorry that, at the very moment when
his power and influence were particularly required, at a time

when the adoption of a simple amendment was calculated to give

life and vigor to the bill by avoiding a constitutional difficulty,

he abandoned it, and declared that it was dead, and that it re-

mained for the Senate but to inter it. If he withholds his sup-

port, it can scarcely be expected that the bill will pass. If gen-

tlemen have made up their minds to defeat it, they certainly can

do so. On their heads the responsibility must rest.

Senator Rusk.—The honorable Senator from California

says the bill came in lame, halting, deformed, and unfinished,

until his master hand got hold of it, and then it became perfect.

I am sorry to differ from my honorable friend in this particu-

lar; but I cannot vote for the bill as it now stands. I do not

believe it will build the road. I am sure that in its present

"perfected" form it will split up the road into three different

pieces, and perhaps four; and I cannot vote for such a dis-

jointed biU.

There have been appeals on both sides of the chamber to the

country about the subject. Sir, I am not talking to the coun-

try. I have not been working for applause. I have been work-

ing for this railroad bill. I have no disposition to put the honor

of killing Cock Robin upon anybody. Those who did it may
divide the honor among them.

When I first reported the bill, the clause in relation to a

corporation was the "rawhead and bloody bones" that troubled

the conscience of some of my Democratic friends. I did not

care six snaps of my finger for the corporation, and in fact I

rather agreed to put it in, because I saw that it would draw the

enemy 's fire ; that it would bring forward a great deal of patri-

otic thunder in opposition to that feature of the bill. Well, sir,

in that I was right. We went on ; thundering licks were struck

;

the artillery roared, and the small arms crashed against the ter-

rible corporation; and I should have voted to strike it out my-
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self, but I thought that if I did so some of these gentlemen

would think they had frightened me off the track [laughter],

and so I voted in a very small minority to keep it in, not, how-
ever, that I cared a sixpence about it.

After the corporation was stricken out, the first constitu-

tional scruples that I heard of were brought forward against

appropriating any money in the States. The idea started, and
it rolled on with the fury of a hurricane, and out went that

provision of the bill by a majority of two votes. The honorable

Senator from California thinks that it made the bill a perfect

instrument; made it an instrument by which the road could be

built. There is a difference of opinion between us on this point.

If I thought so, I should vote for it. It would be tolerably hard
work for me to do it even then; but I would trust to Provi-

dence. As the bill now is, however, the road is divided up, and
we have no means of controlling the ends of it. It is to be

given by the States to railroad companies, who are to do as

they please. We have no means of saying that passengers and
freights shall pay only so much ; the power has gone out of our
hands, and we shall have no control over the subject in the

States, because the very ground on which the amendment goes

is that you have no constitutional power to control the road in

the States.

Under such circumstances, believing that we have no further

use for the bill, and, as the Senator from California does not

appreciate my courtesy in keeping the bill up, I now announce
to him distinctly that I want a favorable opportunity of putting

my name on the record against the bill in its present shape,

and that may go to the country also. Cock Robin is killed ! As
to who killed him I do not care six straws. He is dead. I ex-

pected to get a road, but I know that, under the provisions of

the bill as it now stands, I cannot get one, and I do not care

about the credit or discredit of it. I shall have the proud satis-

faction of reflecting that I have performed my duty faithfully

upon this important subject, and with that I must be content.

George Badger [N. C.].—Mr. President, I am a very earnest

and decided advocate for the establishment of this road, and in

that I present no exception to the Senate generally. Everybody
is in favor of the road.

Senator Mason.—No

!

Senator Badger.—The Senator from Virginia is not in favor

of it?

Senator Mason.—Decidedly not.

Senator Badser.—I am glad to hear there is one man not
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in favor of it. Now I am sure that I am right since the Senator

is against me in the main project. [Laughter.] I was about

saying that everybody in the Senate was in favor of the road,

but there were so many conflicting opinions as to the mode in

which, conveniently, constitutionally, and consistently with the

principles of the Democratic party it could be accomplished that

it seemed as if the general wish for a railroad was an abstrac-

tion, and the general difficulties in the way of its construction,

a reality, which made the abstraction of no value.

"Well, sir, I have been in favor of any measure that is a

practical one, that would accomplish the object which is of so

great importance to the country. But I find that there are

insuperable obstacles in what are called the principles of the

Democratic party. I never hear of them without alarm, for I

have generally observed that they are brought forward and

operated precisely to the extent, and precisely for the purpose,

of preventing the accomplishment of some great good to the

country.

Now, Mr. President, it has been said over and over again

that this bill is dead. Gentlemen on all sides agree as to that

except the Senator from California [Mr. Weller] who has a

manifest State interest in keeping it alive and who I think

mistakes certain galvanic motions in the dead body for the evi-

dence of life and conjures up for it future exertion and useful-

ness.

It is £igreed on all hands that, whether by what has been

done or not, it is the general sentiment in the Senate, and the

deleterious effect of the administration of Democratic principles

upon the measure, that it is dead, and the only inquiry on all

sides has been how it should be decently and respectably dis-

posed of by an honest burial.

Now, instead of moving that this bill lie on the table as a

test question, having very great respect for the bill as it was
originally reported, and the greatest respect and kindness for

my honorable friend from Texas, who reported it, and who
has pressed it with so much anxiety, I think the best course

we can adopt with this distinguished member of the once
practical measures, but now abstractions and humbugs of the
age, would be to treat it exactly as we treat a member of Con-
gress when he is dead. And, by way of taking final leave of
it and testifying our respect for its memory, I move that the
Senate do now adjourn [laughter] with the understanding that

that makes an end of the Atlantic and Pacific railroad at least

for this session.
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The motion to adjourn was passed by a yea-and-nay
vote, Senator Douglas desiring to put the members on
record.

Completion op the Pacipic Eaileoads

By 1855 the Grovernment had ascertained by surveys
the passes practicable for railroads through the Rocky
Mountains.

In 1860 all parties declared either in platform or in

statements of their candidates in favor of constructing
a Pacific Eailroad by the Government. The outbreak
of the Civil War caused the Lincoln Administration to

urge the completion of the road in order to bind the

Pacific States more closely to the Union, even though
this involved the expenditure of funds sorely needed
for the prosecution of the war. Owing to the great
Eepublican majority in Congress an act to this effect

was pushed through that body on July 1, 1862, with only

a feeble opposition from the few State Rights Demo-
crats who remained in the House and Senate. This act

was in favor of the Central Pacific, Kansas Pacific, and
Union Pacific railroads. Vast tracts of land were
granted directly to these corporations instead of to the

States for the benefit of the roads. This method has
been invariably followed since that time. The largest

grants to single corporations have been 47,000,000 acres

to the Northern Pacific Railroad, and 42,000,000 acres

to the Atlantic and Pacific Railroad. The amount
of bonds issued to the various Pacific railroads, interest

payable by the United States, was $64,623,512.

The Union Pacific Railroad was completed on May
10, 1869.



CHAPTER VI

National Abolition of State Railroad Monopolies

[the CAMDEN AND AMBOY RAILKOAD]

Bill in Senate to Prevent Discrimination by State Governments between

Railroads—Debate on the Bill: In Favor, Zachariah Chandler [Mich.],

Charles Sumner [Mass.] ; Opposed, Keverdy Johnson [Md.], John P.

Hale [N. H.] ; Bill Is Not Brought to Vote.

DURING the Civil War the Government was com-
pelled by military necessity to seize and operate

certain railroads. In addition to this executive

action the House passed a bill in 1864 authorizing every

railroad company in the United States to carry freight,

mails, passengers, troops, and Government supplies on
their way from one State to another, and to receive com-
pensation therefor from the national treasury. This

gave the Government precedence of private individuals

or corporations whenever it so desired.

The bill, while general in its application, was de-

signed especially to abolish the monopoly of the Camden
and Amboy Railroad in New Jersey, which, in 1832, by
a State charter, had received the exclusive right of

transit through the State in consideration of a bonus
of the stock of the railroad. The charter, with its grant

of monopoly, was afterwards extended until 1869, upon
the agreement of the railroad to charge passengers no
more than three cents per mile for transportation.

The bill was brought up in the Senate on January
16, 1865.

State Monopolies in Transportation

Senate, January 16-March 3, 1865

Zachariah Chandler [Mich.] supported the bill. He
said:

202
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If the State of New Jersey has a right to levy a small tribute

upon either passengers or freight passing through that State,

she has a right to levy a large tribute, and if she has a right

to levy a large tribute she has a right to prohibit their passing

absolutely if she, in the exercise of her sovereignty, sees fit

thus to prohibit it. No man would claim that the State of

New Jersey possessed that right
;
probably she would not at-

tempt to exercise it, but it is a well-kuo^\Ti fact that she has

exercised the right of levjnng a tribute for years, and this

monopoly has been grinding upon the people of the United

States, grinding upon every man who has had occasion to pass

from the great capital of the nation [Washington] to the

actual capital of the nation [New York].

Senator Chandler showed that the State government
had recognized in the charter of the railroad the right

of Congress to control commerce through the State by
providing that the bonus of stock paid by the railroad

to the State government in consideration of the ex-

clusive privilege granted it should revert to the railroad

if Congress should recognize another road through the

State.

Eeverdy Johnson []\Id.] opposed the bill on constitu-

tional grounds. Every State has exclusive jurisdiction

over its internal commerce. Congress can exercise

jurisdiction only with the assent of the State. It has

been the unvarying practice of the United States Gov-

ernment to procure this assent in establishing navy
yards, mints, etc.

There was at one time a doubt as to the true meaning of the

clause to be found in the eighth section of the first article which

gives to Congress the right "to establish post-offices and post-

roads." The question turned upon the meaning of the word

"established," as there used. Some few contended that it gave

to Congress the right to make roads as well as to say what

roads already made by the States they would use for the trans-

portation of their mails, but the received opinion after a while,

which was adopted and has been uniformly acted upon, and

since recognized as the correct opinion by the judiciary in every

instance in which any analogous question has been before the

Supreme Court of the United States and the circuit courts of

the United States, has been that the meaning of the clause giving
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to Congress the right to establish post-roads meant only that

they had the power to designate roads already existing.

Senator Johnson entered into the history of trans-

portation in New Jersey.

The State of New Jersey in the infancy of the railroad

system, as far back as the year 1830, when we had no experience

which would enable a man or a government or a company to

decide whether it would be a profitable business to engage in

enterprises of this description—authorized the construction of

a railroad under a charter granted to the Camden and Amboy
Railroad Company. At the same time they authorized a com-

pany to make a canal called the Delaware and Raritan canal.

The latter, perhaps, was under all the circumstances supposed

to be a more perilous enterprise than the former, for a canal

of this length had never been constructed through a State like

New Jersey, not then with the population that now teems upon
her fields; and its termini (the cities of Philadelphia and
New York) did not then as now number a population of millions,

but were comparatively in their infancy. It was exceedingly

doubtful whether either of these enterprises would prove to be

lucrative on the part of the corporators. What did New Jersey

say? What was she obliged to say? What was her object

in saying it? She wanted a railroad between Philadelphia

and New York; she wanted canal transportation between those

two termini; it was not only important to her, and it was not
only important to Pennsylvania and New York; it was im-

portant to the United States. Every man who came from the

West, traveling north to the East, and every man who came
from the opposite quarter traveling west, and every man who
had any merchandise to send of any description from west to

east or east to west was interested in having a mode of trans-

portation for himself and merchandise through New Jersey.

New Jersey, then, actuated by that enlightened and patriotic

policy which I think has illustrated her career, determined that
she would, if she could, have made through her limits a railroad

and a canal which would operate so beneficially, not only for

herself, but for the rest of the country. But how to do it was
the question.

This enterprise required an expenditure of millions; she
could not make the expenditure without very heavy and onerous
taxation. Who would make it? Individuals. How could they
be induced to do it? By giving them a charter that promised
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to make the railroad and the canal, when they should be con-

structed, profitable. How was that to be accomplished? There
were two ways to accomplish it: the first was to authorize

them to levy any amount by way of toll that they might think

proper; the other was to guard them against all competition.

It was better, in her judgment, and, as I think, she decided

rightly, that she should hold out the latter motive to the

individuals who might be willing to construct this railroad

and this canal, because to tax by a heavy imposition of toll

would be not only to injure those of her own citizens who
might want to travel on these improvements, but would also

be to injure us and the other citizens of the United States

who might want to travel and to transport their merchandise

upon them.

Now, Mr. President, a word or two will show, as I think,

that New Jersey had a right to do both. New Jersey was
under no obligation to make a road or a canal. There is

nothing in the Constitution of the United States which compels

New Jersey to spend a dollar for the benefit of other States,

to spend a dollar in the construction of roads or canals in

her own State. What she does for the benefit of her own
citizens she is authorized to do, and may be compelled to do,

not by the United States, but by the influence of her own
population. They elect her legislature and, if they, the people

of New Jersey, are willing to have roads constructed, they, the

people, will instruct the members of their legislature to construct

any particular road or canal that they want, but the United

States have no right to interfere. If New Jersey was not under

any obligation to the United States, or any citizen whatever

living in any other State, to construct a road or canal in 1830,

when these two improvements were authorized, and she deter-

mined upon constructing a road and canal, had she not a right

to say upon what terms she would authorize them to be con-

structed? Who can doubt that? She had the power to make
either of these improvements, and nobody had a right to enforce

as against her the execution of that power. It was a power con-

fided to her own sole discretion, and, being in the full and

unlimited possession of the power, she had a right to exert it

just in the manner she thought proper; and if she, in her

judgment, believed that she could make this road by means of

this charter, and by force of all the provisions contained in

the charter, including that provision which secures the company

as against competition, who has a right to complain of it ? Can
the corporators complain after they have got the charter? I
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suppose that question answers itself. And, if they cannot com-

plain, who else can complain?

My friend from Michigan is a citizen of the United States,

but also a citizen of Michigan. He wants to come to Washing-

ton. He gets to the eastern limit of New Jersey and insists

upon the right to come through. When he gets there, there is

no road to bring him through. What is he to do? File a

bill in equity against the State of New Jersey to compel the

specific performance of some duty which she owes to the United

States, to compel New Jersey to make a road over which my
friend from Michigan can travel to Washington or from Wash-
ington home? Certainly not. When he gets there, and there

is no road, does he stand in a stronger relation to the govern-

ment of New Jersey than every Jersey man stands in relation

to that government? And, if no Jersey man could complain

that New Jersey had not provided for a road through her limits,

it would follow necessarily that my friend could not complain

that she was without such a road and that he had to foot it

the best way he could. How was it before the system of rail-

roads was adopted? How were the turnpike roads made? Not
by any act of Congress; not by any power supposed to be de-

rived to the States by any act of Congress, but by virtue of

a power antecedently existing in the States, not surrendered
by the Constitution of the United States to the Government
of the United States, and therefore remaining just as effective

and operative as it would have been if the Constitution of the

United States never had been adopted. Does anybody doubt
that upon those turnpikes, such as were made in all the States

of the Union before the railroad system was adopted, no man
had a right to travel without paying toll? That question also,

I presume, is too clear for debate.

Then, if you cannot travel upon a railroad or a turnpike
without conforming to that provision to be found in the charter

under which turnpikes or railroads are made that authorizes

the companies to charge toll, either for the transportation of

passengers or the transportation of merchandise, what right

have you to complain—I mean legal right, constitutional right ?

You may think it unkind in New Jersey, a want of comity,
the absence of an enlightened policy, that she will have her
system of railroads such as it is now, but what right have you
to complain that you are placed in the position of all the citizens

of the State of New Jersey, and all the other citizens of the
country at large?

Why, Mr. President, if you do not pass this bill, cannot
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these companies surrender their charters to New Jersey to-

morrow, and then can she not close the road permanently, and
permanently close the canal? I suppose nobody doubts that,

and if New Jersey could do both, or either, it is only because
over the construction of a road or a canal the jurisdiction of

a State is not concurrent with any jurisdiction possessed by
the United States, but is exclusive of all power on the part of

the United States.

There have been some doubts as to the extent of the pro-

vision of the Constitution of the United States which prohibits

the States from passing only laws impairing the obligations

of contracts. In the beginning of the Government it was
supposed that it did not apply to anything assuming the form
of a contract to which a State was a party, and therefore no
legislation constituting a company, or making a grant of land,

and entering into stipulations with the grantee on the part of

the State, was by some supposed to be embraced by the prohibi-

tion against the States impairing the obligation of contracts.

But in the case of the State of New Jersey vs. "Wilson, reported

in 7 Cranch, and recognized ever since by all subsequent cases,

the Supreme Court decided that the contract made in that case

was protected. What was that? It was a very strong case,

and about which a good deal might have been said at the time,

and a good deal was said. There were differences of opinion

—

not on the bench, for the court was unanimous, but at the bar

—

whether that contract, if it could be called a contract, was
binding at all upon the State, on the ground that it was a

contract which the State had no right to enter into. The State

of New Jersey took possession of certain lands belonging to

Indians within her limits, and agreed to purchase for them
other lands, and agreed that the other lands which she was
to purchase should not be subject to the taxing power of the

State. The Indians sold those lands, and they came into the

hands of the parties who were in possession of them, and

who were parties to the case which I have just mentioned,

and the question before the Supreme Court of the United States,

on appeal from the courts of New Jersey, was whether it was
competent for the State to surrender at all the taxing power;

whether it was not simply void legislation, not because of any

clause of the Constitution of the United States, but because

of the nature of the power itself. It was imagined to be a

power so necessary to State existence that a State could not

deprive herself of it. The Supreme Court, however, decided

that in that case the agreement was a contract, and therefore
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protected by the constitutional inhibition upon the States inter-

fering with contracts.

Now, Mr. President, if I am right so far, what does this

bill do? It says, no matter what are the limitations to be

found in any railroad charter, no matter what they are pro-

hibited from doing, whether carrying all freight, all passengers,

or any particular freight, or any particular class of passengers,

they are to have that privilege by virtue of this act. Is not

that altering the franchise—the contract with the State?

The act has even a greater power than authorizing the road

to be made. It is denying to the State the right to make roads

of this description as she thinks they ought to be made, because

to admit that she has a right to impose limitations as between

herself and the holders of the franchise, and to hold at the

same time that it is within the power of Congress to free the

holders of the franchise from the obligation of the franchise,

is to tell New Jersey (to apply it to New Jersey) : "Your
authority to make railroads is to be exercised in subordination

to our authority to extend the privileges and to do away with

the conditions without which you never would have authorized

the roads to have been made at all."

Under this bill they are authorized to receive, for the trans-

portation over their road of what by it they are authorized to

transport, compensation. What compensation? How is it to

be regulated? What limitation is there upon it? The charter

has no limitation, because (according to the assumption I have
made, that this is to apply to a road which is not authorized

to carry passengers and freight through) the charter does not
authorize them to charge at all for carrying passengers and
freight through. Then, if there is no authority in the charter

to carry passengers and freight from one terminus to the
other, there is no limitation in the charter upon the right to

carry such passengers or freight, and, as you are about to

authorize them to carry passengers and freight, and to receive

compensation therefor, without limiting the compensation which
they are to receive, you are about to give them the authority
to charge just what they please.

It may be said that New Jersey has no right to say that
a citizen from Michigan or from Massachusetts shall not come
through her territory. It will be sufficient to argue that ques-
tion when New Jersey says it. She has not said any such
thing. She has not said that unless you go upon the Delaware
and Raritan canal or upon the Camden and Amboy road you
cannot go through her territory. Go upon the other road;
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if she has turnpikes, resort to the turnpikes; if she has no
turnpikes, travel what are called the country roads; if she has

no country roads, walk through. New Jersey is bound, with a

view almost to her own existence, certainly to the promotion

of her own prosperity, to furnish the means by which travel

into, or through her territory from the other States may be

made, but she is under no obligation to say that she will spend
her money to give you a favorite mode of transportation except

upon her own terms. She is under no obligation to make
these roads at all.

If there was no obligation upon her to make this railroad,

and nobody else but herself could make it or authorize it to be

made, then she had a right to say upon what terms she would
make it, and he who undertakes to make it, or does make it,

under a charter which subjects him to certain conditions, does

not act honestly, certainly does not act legally, unless he com-

plies with the condition. If he abuses the power, transcends

the authority conferred upon him by the franchise, the fran-

chise vFill be taken from him ; the road is no longer his, and
vests in the sovereign.

But here you propose to step in and say to New Jersey,

who alone could have made the road, to whose exclusive juris-

diction the subject itself is confided, because not delegated by
the Constitution, "It is true you had a right to make the road

;

you have made it ; it has been made under your authority

;

you never would have authorized it to be made except upon
the conditions included within that authority, but Congress now
says to you your limitations are wholly inoperative as against

us; it is our right not to assist anything that you have done, not

to complete your road, not to appropriate money for the pur-

pose if money should be wanted, but to step in and annul

the very conditions without which you never would have au-

thorized the construction of the road."

I warn Senators that there is involved in this measure a

principle which is destructive of the sovereignty of their own
States. If you pass this measure, and it can stand judicial

examination—I am sure it will not, at least I think so—you
submit the authority of the States now supposed to be exclusive

to the unlimited power of Congress.

Congress may do with any of your needs just what Con-

gress may think fit to do, and in a controversy between any

one State and all the other States in which the Representatives

from the other States may be brought to believe that the

interest of their particular constituencies will be promoted by
X—14
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disregarding the limitations in the franchises under which the

roads in the particular States have been made, they will be

done away with, and then see how we shall stand with our

people. We are sent here to take care, among others, of the

rights of our States. Our oath to support the Constitution of

the United States is not merely to execute all the powers which

it confers, but to abstain from exerting any powers which it

does not confer.

On February 14 Charles Sumner [Mass.] spoke in

favor of the bill.

Mr. President, the question before us concerns the public

convenience to a remarkable degree. But it concerns also the

unity of this Republic. Look at it in its simplest form, and you
will confess its importance. Look at it in its political aspect,

and you will recognize how vital it is to the integrity of the

Union itself. On one side we encounter a formidable railroad.

Usurpation with all the pretensions of State rights, hardly less

flagrant or pernicious than those which have ripened in bloody

rebellion. On the other side are the simple and legitimate

claims of the Union under the Constitution of the United
States.

New Jersey lies on the great line of travel between the

two capitals of the country, political and commercial. It can-

not be avoided except by a circuitous journey. On this single

line commerce, passengers, mails, troops—all must move. In the

chain of communication by which capital is bound to capital

—

nay, more, by which the Union itself is bound together, there

is no single link of equal importance. Strike it out, and where
are you? Tour capitals will be separated and the Union itself

will be loosened.

New Jersey, in the exercise of pretended State rights, has
undertaken to invest the Camden and Amboy Railroad Com-
pany with unprecedented prerogatives. These are the words of

the legislature: "It shall not be lawful, at any time during
the said railroad charter, to construct any other railroads in

this State without the consent of the said companies, which
shall be intended or used for the transportation of passengers
or merchandise between the cities of New York and Philadelphia,

or to compete in business with the railroad authorized by the
act to which this supplement is relative." (New Jersey Session

Laws for 1854, page 387.) Here, in barefaced terms, is the
grant of a monopoly in all railroad transportation, whether of
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connnerce, passengers, mails, or troops, between New York, a
city outside of New Jersey, and Philadelphia, another city out-

side of New Jersey. Or, looking at this grant of monopoly
again, we shall find that, while it leaves the local transportation

of New Jersey untouched, it undertakes to regulate and ap-

propriate the transportation between two great cities outside of

New Jersey, constituting, from geographical position, the gates

through which the whole mighty movement, north and south,

must pass.

If this monopoly is offensive on its face, it becomes still

more offensive when we consider the motive in which it had
its origin. By the confession of its supporters, it was granted
in order to raise a revenue for the State out of men and business

not of the State.

Here the speaker quoted statements of original of-

ficers of the road.

But the character of this usurpation becomes still more ap-

parent in the conduct adopted toward another railroad in New
Jersey. It appears that a succession of railroads has been con-

structed, under charters of this State, from Raritan bay, op-

posite New York, to Camden, opposite Philadelphia, constituting

a continuous line, suitable for transportation, across New Jersey

and between the two great cities of New York and Philadelphia.

This continuous line is known as the Raritan and Delaware Bay
Railroad. On the breaking out of the rebellion, when Washing-
ton was menaced by a wicked enemy, and the patriots of the

land were aroused to sudden efforts, the Quartermaster-General

of the United States directed the transportation of troops, horses,

baggage, and munitions of war from New York to Philadelphia

over this line. The other railroad, claiming a monopoly, filed

a bill in equity, praying that the Raritan and Delaware Bay
Railroad "be decreed to desist and refrain" from such trans-

portation, and also praying "that an account may be taken

to ascertain the amount of damages." The counsel of the

monopoly openly insisted that, by this transportation, the State

was '

' robbed of her ten cents a passenger,
'

' and then cried out,

"I say it is no defence whatever if they have succeeded in

obtaining an order of the Secretary of War, when we call upon
them to give us the money they made by it; and that is one

of our calls. They have no right to get an order to deprive

the State of New Jersey of the right of transit duty, which is
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her adopted policy." Such was the argument of Mr. Stockton,

counsel for the monopoly, November 12, 1863. The transit duty

is vindicated as the adopted policy of New Jersey. Surely, in

the face of such pretensions, it was time that something should

be done by Congress.

Such, sir, are the pretensions of New Jersey to interfere

with commerce, passengers, mails, and troops from other States,

on their way, it may be, to the national capital, even with

necessary succors at a moment of national peril. Such pre-

tensions, persistently maintained and vindicated, constitute a

usurpation not only hostile to the public interests, but menacing

to the Union itself. Here is no question of local taxation, or

local immunities, under State laws, but an open assumption by

a State to tax the commerce of the United States on its way
from State to State.

From the nature of the case, and according to every rule

of reason, there ought to be a remedy for such a grievance.

No usurping monopoly ought to be allowed to establish itself

in any State across the national highway, and, like a baron

of the middle ages perched in his rocky fastness, levy tolls and
tribute from all the wayfarers of business, pleasure, or duty.

The nuisance should be abated. The usurpation should be over-

thrown. And happily the powers are ample under the Consti-

tution of the United States.

Following unquestionable principles and authentic prece-

dents, the committee have proposed a remedy which I now
proceed to discuss.

The bill under consideration was originally introduced by
me into the Senate. It was afterward adopted and passed by
the other House as a substitute for a kindred bill which was
pending there.

The entire and unimpeachable constitutionality of the

present measure is apparent in certain familiar precepts of

the Constitution, which were brought to view in the title and
preamble of the bill as introduced by me, but which have been
omitted in the bill now before us. The title of the bill as

introduced by me was "to facilitate commercial, postal, and
military communication among the several States." This title

opens the whole constitutional question. This was followed by
a preamble, as follows:

"Whereas the Constitution of the United States confers upon Con-
gress, in express terms, the power to regulate commerce among the several

States, to establish post-roads, and to raise and support armies: There-
fore, Be it enacted,"
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In these few words three sources of power are clearly indi-

cated, either of which is ample, but the three together constitute

an overrunning fountain.

First. There is the power "to regulate commerce among
the several States." Look at the Constitution and you will

find these identical words. From the great sensitiveness of

States this power has been always exercised by Congress with

peculiar caution, but it still lives to be employed by an en-

franchised government.
In asserting this power I follow not only the text of the

Constitution, but also the authoritative decisions of the Supreme
Court of the United States. Perhaps there is no question in

our constitutional history which has been more clearly illus-

trated by our greatest authority. Chief Justice Marshall. In
the well-known ease where the State of New York had under-

taken to grant an exclusive right to navigate the waters of

New York by vessels propelled by steam, the illustrious Chief

Justice, speaking for the court, declared the restriction to be

illegal, because it interfered with commerce between the States

precisely as is now done by New Jersey. In his opinion com-

merce was something more than trafSc or the transportation

of property. It was also "the commercial intercourse between
nations and parts of nations in all its branches," and it em-

braced by necessary inference all interstate communications
and the whole subject of intercourse between the people of

the several States. It was declared that the power of Congress

over the subject was not limited by State lines, but that it was
coextensive with commerce itself according to the enlarged sig-

nification of the term. Here are the Avords of Chief Justice

Marshall

:

'
' But in regulating commerce with foreign nations, the power of Con-

gress does not stop at the jurisdictional lines of the several States. It

would be a very useless power if it could not pass these lines. The com-

merce of the United States with foreign nations is that of the whole

United States. Every district has a right to participate in it. The deep

streams which penetrate our country in every direction pass through the

interior of almost every State in the Union, and furnish the means for

exercising this right. If Congress has the power to regulate it, that power
must he exercised wherever the subject exists. If it exists within the

States, if a foreign voyage may commence or terminate at a port within a

State, then the power of Congress may be exercised within a State. ' '

—

Gibbons vs. Ogden, 9 Wheaton, 196.

This important decision of the Supreme Court was before

railroads. It grew out of an attempt to appropriate certain
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navigable thoroughfares of the Union. But it is equally ap-

plicable to these other thoroughfares of the Union where the

railroad is the substitute for water. It is according to the

genius of jurisprudence that a rule once established governs

all cases which come within the original reason on which it

was founded. Therefore I conclude confidently that the power

of Congress over internal commerce by railroad is identical

with that over internal commerce by water. But this decision

does not stand alone.

Mr. Justice Story, who was a member of the Supreme Court

at this time, in a later decision thus explains the extent of this

power

:

"It does not stop at the mere boundary line of a State; nor is it

confined to acts done on the water, or in the necessary course of the navi-

gation thereof. It extends to such acts done on land as interfere with,

obstruct, or prevent the free exercise of the power to regulate commerce
with foreign nations and among the States." United States vs. Coombs,

12 Peters, 78.

From various cases illustrating this power I call attention to

that known as the Passenger case, where the Supreme Court

declared that the statutes of New York and Massachusetts im-

posing taxes upon alien passengers arriving at the ports of those

States was in derogation of the Constitution. On this occasion

Mr. Justice McLean said:

"Shall passengers, admitted by act of Congress without a tax be
taxed by a State? The supposition of such a power in a State is utterly

inconsistent with a commercial power either paramount or exclusive in

Congress. '

'

Mr. Justice Grier said with great point:

'
' To what purpose commit to Congress the power of regulating our

intercourse with foreign nations and among the States, if these regula-

tions may ie changed at the discretion of each State?" . . . "It is,

therefore, not left to the discretion of each State of the Union either to

refuse a right of passage to persons or property or to exact a duty on
permission to exercise it."—7 Howard, 464.

But this is the very thing that is now done by New Jersey,

which "exacts a duty" from passengers across the State.

I call attention also to the case of the Wheeling bridge,

where Congress, under peculiar circumstances, exercised this

identical power. In this case the State of Pennsylvania claimed
the power to limit and control the transit across the Ohio River
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to the State of Ohio, and this power was afBrmed by the Supreme
Court so long as Congress refrained from legislation on the

subject. But under the pressure of a public demand, and in

the exercise of the very powers which are now invoked, Con-
gress has declared the Wheeling bridge to be a lawful structure,

anything in any State law to the contrary notwithstanding. The
Supreme Court, after the passage of this act, denied a motion
to punish the owners of the bridge for a contempt in rebuilding

it, and affirmed that the act declaring the Wheeling bridge a

lawful structure was within the legitimate exercise by Congress

of its constitutional power to regulate commerce. (13 Howard,
528.)

Such are the precedents of courts and of statutes showing
how completely this power belongs to Congress in the regulation

of internal commerce. It would be superfluous to dwell on
them. There they stand like so many granite columns, fit

supports of that internal commerce which in itself is a chief

support of the Union.

Secondly. There is also the power "to establish post-

roads,
'

' which is equally explicit. Here, too, the words are plain,

and they have received an authoritative exposition. It is with
reference to these words that Mr. Justice Story remarks that
'

' constitutions of government do not turn upon ingenious subtle-

ties, but are adapted to the business and exigencies of human
society, and the powers given are understood, in a large sense,

in order to secure the public interests. Common sense becomes

the guide and prevents men from dealing with mere logical

abstractions." (Story, "Commentaries on Constitution," Vol.

2, sec. 1134.) The same learned authority, in considering these

words of the Constitution, seems to have anticipated the very

question now under consideration. Here is a passage which may
fitly close the argument on this head:

"Let a case be taken when State policy"—

As, for instance, in New Jersey at this time

—

"or State hostility shall lead the legislature to close up or discontinue a
road, the nearest and the best between two great States, rivals, perhaps,

for the trade and intercourse of a third State; shall it be said that Con-

gress has no right to make or repair a road for keeping open for the mail

the best means of communication between those States? May the National

Government be compelled to take the most inconvenient and indirect routes

for the mail? In other words, have the States the power to say how, and
upon what roads, the mails shall and shall not travel?. If so, then, in rela-

tion to post roads, the States, and not the Union, are supreme."—Story,

"Commentaries on the Constitution," Vol. 2, sec, 1144,
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Thirdly. Then comes the power "to raise and support

armies," an unquestionable power lodged in Congress. But

this grant carries with it, of course, all incidental powers neces-

sary to the execution of the principal power. It would be

absurd to suppose that Congress could raise an army, but could

not authorize the agencies required for its transportation from

place to place. Congress has not been guilty of any such

absurdity. Already it has by formal act proceeded "to au-

thorize the President of the United States in certain cases to

take possession of railroads and telegraphs, and for other pur-

poses." (12 Statutes at Large, p. 334.) By this act the

President is empowered "to take possession of any or all the

railroad lines in the United States, their rolling stock, their

ofSces, shops, buildings, and all their appendages and appur-

tenances," and it is declared that any such railroad "shall be

considered as a post-road and a part of the military establish-

ment of the United States." Here is the exercise of a broader

power than any which is now proposed. The less must be

contained in the greater.

Such is the argument in brief for the constitutionality of

the present bill, whether it be regarded as a general measure
applicable to all the railroads of the country, or only applicable

to the railroads of New Jersey. The case is so plain and abso-

lutely unassailable that I should leave it on this simple exhibi-

tion if the Senator from Maryland [Mr. Johnson], who always
brings to these questions the authority of professional reputa-

tion, had not most zealously argued the other way. According
to him, the bill is unconstitutional. Let me say, however,

that the conclusion of the learned Senator is only slightly sus-

tained by the reasons which he assigns. Indeed his whole
elaborate argument, if brought to the touchstone, will be found
inconclusive and unsatisfactory.

The Senator opened with the proposition that the internal

commerce of a State is within the exclusive jurisdiction of the

State, and from this he argued that the present bill is un-
constitutional. But the Senator will allow me to say that his

proposition is not sufficiently broad for his conclusion. The
present biU does not touch the internal commerce of a State,

except so far as this may be a link in the chain of "commerce
among States," which is committed by the Constitution to the

jurisdiction of Congress. Mark this distinction, I pray you,
for it is essential to a right understanding of the case.

From this inapplicable proposition the Senator passed to

another equally inapplicable. He asserted that the jurisdiction
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of a State over all territory within its limits was exclusive, so

that the United States cannot obtain jurisdiction over any
portion thereof, except by assent of the State, and from this

again he argued the unconstitutionality of the present bill. But
this very illustration seems to have been anticipated by Mr.
Justice Story in his learned commentaries, where he shows con-

clusively, first, that it is inapplicable, and, secondly, that so

far as it is applicable, it is favorable to the power. Here are

his words:

'
' The clause respecting cessions of territory for the seat of Govern-

ment, and for forts, arsenals, dock yards, &c., has nothing to do with the

point. But, if it had, it is favorable to the power." . . .

'
' But surely it wDl not be pretended that Congress could not erect a

fort or magazine in a place within a State unless the State should cede the

territory. The only effect would be that the jurisdiction in such a case

would not be exclusive. Suppose a State should prohibit a sale of any of

the lands within its boundaries by its own citizens, for any public purposes

indispensable for the Union, either military or civil, would not Congress
possess a constitutional right to demand and appropriate land within the

State for such purposes, making a just compensation? Exclusive jurisdic-

tion over a road is one thing; the right to mahe it is quite another. A
turnpike company may be authorized to make a road, and yet may have
no jurisdiction, or at least no exclusive jurisdiction, over it."—2 Story on
Constitution, See. 1146.

Had the distinguished commentator anticipated the argu-

ment of the Senator from Maryland, he could not have answered
it more completely.

Passing from these constitutional generalities the Senator

came at once to an assumption, which, if it were sustained,

would limit essentially the power of Congress with regard to

post-roads. According to him the words of the Constitution

authorizing Congress "to establish post-roads," mean only that

it shall designate roads already existing, and in support of this

assumption he relied upon the message of Mr. Monroe in 1822,

on the Cumberland road. The learned Senator adds that this

is "the received opinion uniformly acted upon and since recog-

nized as the correct opinion by the judiciary." Of course his

testimony on this point is important, but it is overruled at once

by the authority I have already cited, which says that "the

power to establish post-offices and post-roads has never been

understood to include no more than the power to point out and

designate post-offices and post-roads." (Story's "Commen-
taries," Vol. 2, sec. 1136.) In the face of Mr. Justice Story's

dissent, expressed in his authoritative commentaries, it is im-

possible to say that it is " the received opinion,
'

' as has been as-
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serted by the Senator. But the learned commentator insists that

"the Constitution itself uniformly uses the word establish in the

general sense and never in this peculiar and narrow sense,"

and after enumerating various places where it occurs, says, "it

is plain that to construe the word in any of these cases as

equivalent to designate or point out would be absolutely absurd.

The clear import of the word is to create and form and fix in

a settled manner." "To establish post-ofi&ces and post-roads

is to frame and pass laws, to erect, make, form, regulate, and

preserve them. Whatever is necessary, whatever is appropriate

to this purpose, is within the power." (Ibid., sec. 1131.) I

might quote other words from the same authority, but this is

enough to vindicate the power which the Senator has denied.

But here it is my duty to remind the Senate that the argu-

ment of the Senator from Maryland on this head is not only

false in its assumption, but that the assumption, even if correct,

is entirely inapplicable on the present occasion. The bill now
before the Senate does not undertake to create, but simply to

designate or point out, certain roads. Therefore it does not

fall under the objection which the Senator has adduced. Even
by his own admission it is constitutional.

But the Senator, not content with an erroneous assumption

concerning post-roads, which, even if correct, is entirely in-

applicable, made another assumption concerning another clause

of the Constitution which was equally erroneous and inapplica-

ble. The Senator argued that the railroad charters in New
Jersey were grants in the nature of a contract, and that they

were protected by "the constitutional inhibition upon States

interfering with contracts," and here he referred to several

decisions of the Supreme Court of the United States. I do not

trouble you with the decisions. It will be enough if I call

attention to the precise text of the Constitution, which is: "No
State shall pass any law impairing the obligation of contracts."

Look at these words, and it appears, in the first place, that

this prohibition is addressed to the States and not to Congress,

whose powers are not touched by it. Look still further at

the railroad charters, and even admit that they were grants in

the nature of a contract, but you cannot deny that the contract

must be interpreted with reference to the Constitution of the

United States. Learned judges have held that the law of the

place where a contract is made not only regulates and governs
it, hut constitutes a part of the contract itself. (Sturgis vs.

Crowninshield, 4 Wheat. 122.) But if the law constitutes a part

of the contract, still more must the Constitution. Apply thi$
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principle and the case is clear. Every railroad charter has
been framed subject to the exercise of the acknowledged powers
of Congress, all of which are implied in the grant as essential

conditions, not less than if they were set forth expressly. The
Supreme Court has decided that "all contracts are made subject
to the right of eminent domain, so that they cannot be con-
sidered as violated by the exercise of this right." (The West
River Bridge vs. Dix, 6 Howard, 507.) But the powers of

Congress, invoked on the present occasion to regulate com-
merce among the several States, to establish post-roads, and to

raise and equip armies, are in the nature of an eminent domain,
to which all local charters are subject. Therefore, I repeat
again, nothing is proposed "impairing the obligation of a con-

tract," even if that well-known prohibition were applicable

to Congress.

From these details of criticism the Senator jumped to a
broader proposition. He asserted that the pending measure
was destructive of the sovereignty of the States, and he even
went so far as to say that it was the same as if you said that

all State legislation is null and void. These, sir, were his exact

words. How the Senator, even in any ardor of advocacy, could

have ventured on this assumption it is difficult to comprehend.
Here is a measure, which, as I have already demonstrated, is

founded on three different texts of the Constitution, which is

upheld by three unassailable supports, and which is in essential

harmony with the Union itself, and yet we are told that it

is destructive of the sovereignty of the States. Such an assump-
tion seems uttered in the very wildness of unhesitating advocacy.

If it is anything but a phrase, it must be condemned, not only

as without foundation, but as hostile to the best interests of

the country.

Sir, the pending measure is in no respect destructive of

the sovereignty of the States, nor does it in any sense say

that all State legislation is null and void. On the contrary, it

simply asserts a plain and unquestionable power under the

Constitution of the United States. If in any way it seems

to touch what is invoked as State sovereignty, or to set aside

any State legislation, it is only in pursuance of the Constitu-

tion. It is simply because the Constitution, and the laws made
in pursuance thereof, are the supreme law of the land.

But the assumptions of the Senator bring me back to the

vital principle with which I began. After exhibiting the public

convenience involved in the present question, I said that it

concerned still more the unity of the Republic. It is in short
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that identical question, which has so often entered this Chamber,
and which is now convulsing this land with bloody war. It

is the question of the Union itself. In his ardor for that vampire
monopoly, which, brooding over New Jersey, sucks the life-blood

of the whole country, the Senator from Maryland sets up most

dangerous pretensions in the name of State rights. Sir, the

Senator flings into one scale the pretensions of State rights.

Into the other scale I fling the Union itself.

Sir, the Senator from Maryland is a practiced lawyer, and
he cannot have forgotten that Nathan Dane, whose name is an
authority in our courts, tells us plainly that the terms '

' sovereign

States," "State sovereignty," "State rights," and "rights of

States" are not constitutional expressions. Others of equal

weight in the early history of the country have said the same
thing. Mr. Madison, in the convention which framed the Con-
stitution, said, "Some contend that States are sovereign, when,
in fact, they are only political societies. The States never

possessed the essential right of sovereignty. These were always
vested in Congress." Elbridge Gerry, of Massachusetts, in the

same convention, said: "It appears to me that the States

never were independent. They had only corporate rights."

General Pinckney, of South Carolina, said: "I hold it for a

fundamental point that an individual independence of the

States is utterly irreconcilable with the idea of an aggregate
sovereignty." ("Madison Papers," page 631.) Both Patrick
Henry and George Mason, in the Virginia convention, opposed
the Constitution on the very ground that it superseded State

rights. But perhaps the true intention of the authors of the
Constitution may be best found in the letter of General Wash-
ington, as President of the Convention, transmitting it to Con-
gress. Here are his words:

"It is obviously impracticable in the Federal Government of these

States to secure all rights of independent sovereignty to each, and yet pro-

vide for the safety of all. Individuals entering into society must give up
a share of liberty to preserve the rest. " . . .

" In all our deliberations

we kept steadily in view that which appears to us the greatest interest of
every true American

—

the consolidation op our Union—in which are in-

volved our prosperity, safety, perhaps our national existence.

"GEORGE WASHINGTON."

I content myself on this head when I find myself with the
support of this great name.

By the adoption of the Constitution the people of the United
States constituted themselves a nation, one and indivisible, with
all the unity and power of a nation. They were no longer a
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confederation, subject to the disturbing pretensions, prejudices,

and whims of its component parts, but they became a body-

politic, where every part was subordinate to the Constitution,

as every part of the natural body is subordinate to the principle

of life. The sovereignty then and there established was the

sovereignty of the United States, where the States were only

"parts of one stupendous whole." The powers then and there

conferred upon the nation were supreme. And it is those very

powers which I now invoke, in the name of the Union, and
to the end that pretensions in the name of State rights may be

overthrown.

I have already presented a picture of these intolerable pre-

tensions. But they must be examined more minutely. They
may be seen, first, in their character as a monopoly, and,

secondly, in their character as a usurpation under the Con-

stitution of the United States. I need not say that in each

they are equally indefensible.

If you go back to the earliest days of English history, you
will find that monopolies have from the beginning been odious,

as contrary to the ancient and fundamental laws of the realm.

A writer, who is often quoted in the courts, says :

'

' Monopolies

by common law are void as being against the freedom of trade

and discouraging labor and industry, and putting it in the

power of particular persons to set what prices they please

on a commodity." (Hawkins's "Pleas of Crown," Vol. 1.)

But, without claiming that the present monopoly is void at com-

mon law, it is enough to show its inconsistency with the Constitu-

tion. And here I borrow Mr. Webster's language in his famous

argument against the monopoly of steam navigation granted by

the State of New York, as follows

:

"Now I think it very reasonable to say that the Constitution never

intended to leave with the States the power of granting monopolies either

of trade or of navigation; and, therefore, that, as to this, the commercial

power is exclusively in Congress. '

'

Then again he says:

"I insist that the nature of the case and of the power did impera-

tively require that such important authority as that of granting monopolies

of trade and navigation should not ie considered as still retained by the

States."

And then again he adduces an authority which ought to

be conclusive on the present occasion. It is that of New Jersey

at an earlier day:
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"The New Jersey resolutions [on forming the Constitution of the

United States] complain that the regulation of trade was within the power

of the several States within their separate jurisdiction, to such a degree as

to involve many difficulties and embarrassments; and they express an

earnest opinion that the sole and exclusive power of regulating trade ought

to be with Congress."

And yet, in the face of these principles we have a gigantic

monopoly organized by New Jersey, composed of several con-

federate corporations, whose capital massed together is said

to amount to more than $27,537,977—a capital not much in-

ferior to that of the United States Bank, which once seemed

to hold "divided empire" with the National Government itself.

And this transcendent monopoly, thus vast in resources, under-

takes to levy a toll on the commerce, the passengers, the mails,

and the troops of the Union in their transit between two great

cities, both of which are outside of New Jersey. In its attitude

and in its pretension the grasping monopoly is not unlike

Apollyon in "Pilgrim's Progress."

New Jersey is the Valley of Humiliation through which all

travelers north and south must pass, and the monopoly, like

Apollyon, claims them all as "subjects," saying, "for all that

country is mine, and I am the prince and god of it."

The enormity of this usurpation may be seen in its natural

consequences. New Jersey claims the right to levy a tax for

State revenue on passengers and freight in transit across her

territory from State to State; in other words, to levy a tax

on "commerce among the several States." Of course, the right

to tax is the right to prohibit. The same power which can

exact "ten cents from every passenger," according to the cry

of the Camden and Amboy Railroad, by the voice of its counsel,

may exact ten dollars or any other sum, and thus effectively

close this great avenue of communication.

But if New Jersey can play successfully this game of taxa-

tion, and compel tribute from the domestic commerce of the

Union as it traverses her territory on the way from State to

State, then may every other State do likewise. Then if the

Union should continue to exist, it would be only as a name.
The national unity would be destroyed.

A profitable usurpation, like that of New Jersey, would be
a tempting example to other States. Let this usurpation be
sanctioned by Congress, and you hand over the domestic com-
merce of the Union to a succession of local imposts. Each
State will be a tax gatherer at the expense of the Union. If

there be any single fruit of our national unity, if there be any
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single element of the Union, if there be any single triumph of

the Constitution which may be placed above all others, it is the

freedom of commerce among the States, under which that /ree

trade which is the aspiration of philosophers is assured to all

citizens of the Union, as they circulate through our whole broad

country, without hindrance from any State. But this vital

principle is now in jeopardy.

Do not forget that it is the tax imposed on commerce be-

tween New York and Philadelphia, two cities outside of the

State of New Jersey, which I denounce. I have denounced
it as hostile to the Union. I denounce it also as hostile to

the spirit of the age, which is everywhere overturning the

barriers of commerce. The robber castles, which once com-
pelled the payment of toll on the Rhine, were long ago dis-

mantled, and exist now only as monuments of picturesque

beauty. Kindred pretensions in other places have been over-

thrown or trampled out. The duties levied by Denmark on
all vessels passing through the Sound and the Belts; the duties

levied by Hanover on the goods of all nations at Stade on the

Elbe; the tolls exacted on the Danube in its protracted course;

the tolls exacted by Holland on the busy waters of the Scheldt,

and all transit imposts within the great Zoll-Verein of Germany,
have all been abolished, and in this work of enfranchisement

the Government of the United States led the way, insisting, in

the words of President Pierce, in his annual message, "on the

right of free transit into and from the Baltic." But the

right of free transit across the States of the Union is now
assailed. Strange that you should reach so far to secure free

transit in the Baltic and should hesitate in its defence here

at home!
Thank God! within the bounds of the Union, under the

national Constitution, commerce is free. As the open sea is

the highway of nations, so is this Union the highway of the

States, with all their commerce, and no State can claim any
exclusive property therein. The Union is a mare librum beyond
the power of any State, and not a mare clausum, subject to as

many tyrannies as there are States. And yet the State of New
Jersey now asserts the power of closing a highway of the Union.

Such a pretension, so irrational and destructive, cannot be

dealt with tenderly. Like the serpent, it must be bruised on
the head. Nor can there be any delay. Every moment of life

yielded to such a usurpation is like the concession once in an
evil hour yielded to nullification, which was kindred in origin

and character. The present pretension of New Jersey belongs
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to the same school with that abhorred and blood-bespattered

pretension of South Carolina.

There is a eonunon bond among the sciences, among the

virtues, among the vices, and so, also, among the monopolies.

The monopoly which was founded on the hideous pretension

of property in man obtained a responsive sympathy in that

other monopoly which was founded on the greed of unjust

taxation, and both were naturally upheld in the name of State

rights. Both must be overthrown in the name of the Union.

South Carolina must cease to be a slave State, and so must

New Jersey. All hail to the genius of universal emancipation!

All hail to the Union, triumphant over the rebellion, triumphant

also over a usurpation which menaces the unity of the Eepublie

!

John P. Hale [N. H.].—The Senator from Massachusetts

represents the Union and commerce and peace, and all the

kindred arts as enlisted on one side, and monopoly on the

other, and not content with the profundity of his own sug-

gestions he goes to that old English classic, the "Pilgrim's

Progress" to illustrate the Heavenly City and the City of De-

struction. Which he would represent as the City of Destruction

and which the Heavenly City I do not know, but I suppose,

from their names, Philadelphia would represent the Heavenly
City and New York must represent the other. [Laughter.]

Mr. President, like the Senator from Massachusetts, I could

draw a picture, not so eloquent, but as truthful, representing

the various interests that are contending here, and if I were
to do so I might represent a railroad, a bad speculation, paying
no dividends, nor even the interest on its bonds; its stock

being worth nothing, I might represent such a railroad, by the

magic influence of this act, short and simple as it is, raised

to be one of the best stocks in the market. That, I think, would
be as near the practical effect that would be brought about
(not to say designed) by this bill as any which have been
pictured by the Senator from Massachusetts. This would be
the immediate and the tangible effect : the Raritan and Delaware
Bay road, if that is the name of the corporation, would suddenly
find themselves, from being below a fancy stock, raised to a
considerable advance in the market, and, as one of the news-
papers which advocate this bill says that there are at least

twenty men in the Senate that make speeches for money, the
wicked world outside perhaps would stop to inquire which side

paid the most money.
Mr. President, let me say that I want to put down this

rebellion; I want this Union to succeed, I trust, with an ardor
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and a sincerity of conviction not second even to that which!

animates the Senator from Massachusetts, but when the war is

over, as I believe it will be, when the rebellion is put down,
as I have no doubt it will be, I want there to be something left

of the Constitution for which we profess to be contending. I

do not want to strike giant blows at the rebellion which, when
they put that down, shall annihilate the Constitution and all

State rights, so that everything shall be consolidated into one
despotism. I undertake to say that the right of controlling the

railroads within their own limits is one, notwithstanding every-

thing that has been said about it and a great many decisions

that have been had, that has been always maintained, preserved,

and protected by the legislatures and by the courts of the

several States, and by none more so than by the State of

Massachusetts. If you pass this bill you strike a blow at the

cherished policy of Massachusetts to-day as it exists upon her

statute books and is enforced by her judiciary.

Massachusetts has not been alone in this policy. It is

essential to every State that it should have the power to exercise

this right. There is the great State of New York, what has

been her action? She incorporated by a series of acts what
is now known as the New York Central Railroad, leading from
Albany to Buffalo, a distance of between three and four hundred
miles. That road was prohibited from carrying certain articles

of merchandise, I think wheat, one of the great necessaries of

life—almost as necessary to life as paper [laughter], except

upon condition that a certain toll was paid upon the wheat,

and I think it was a toll equal to the amount of the whole

freight received, to the Erie canal. That was the law of New
York for a long time. It was a question of policy for the State

of New York whether that prohibition should be continued or

not, but I believe, in all the discussions that took place between
the advocates of the prohibition and those who were for its

repeal, it was never suggested that it was a thing with which
Congress had any right to meddle, with which Congress could

interfere, in regard to which Congress had any right to exercise

any power, but left it for the State of New York to settle for

herself, and to settle exclusively as a question affecting her

own State policy.

Mr. President, it may well be asked, if this be a power
residing in the general Government, why in the whole history

of the States and the Union has it not been invoked before?

During the whole history of this Camden and Amboy monopoly,

why has not the power of Congress been invoked until this time ?

Z—15
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Why was it not invoked in the State of Massachusetts? Why
has it not been invoked in New York ? Why was it not invoked

somewhere else? Why, until the Raritan and Delaware Bay
Railroad Company found that they had sunk thousands and

hundreds of thousands in their road, and it was a losing con-

cern, that they could not pay dividends on their stock or interest

on their bonds, did not those patriotic gentlemen, governed by

these public interests, these high motives, these great considera-

tions relating to the Union, enlist the eloquence of my learned

friend from Massachusetts to come in here with grandiloquent

pffians in praise of the Union, and to excite public sentiments

and public opinion in favor of the Union
Senator Sumner.—How have they

'

' enlisted " me ?

Senator Hale.-—Why, Mr. President, in a hundred ways.

They enlisted him by articles in the New York Tribune [laugh-

ter] ; they enlisted him by various articles scattered all over the

country ; they enlisted him by all the ways and means by which
men that have a selfish and a private object to effect appeal

to great objects, high considerations, and moral sentiments, and
thus operate upon the judgment and the sympathies of the

generous, the impulsive, and the unreflecting. [Laughter.]

Despite the strenuous efforts of its advocates tlie

bill was not brought to a vote. Senator Chandler was
on his feet asliing for the yeas and nays on the bill in

the closing hour of the session when the Vice-President
[Hannibal Hamlin] entered with the Vice-President-

elect [Andrew Johnson] and all business was suspended
to hear the inaugural address of the latter.



CHAPTER VII

GOVEENMENT RaILEOADS

John Sherman [0.] Introduces in the Senate Bill to Charter Government
Railroads from the Capital to Various Points—Debate: In Favor, Sen.

Sherman; Opposed, William P. Whyte [Md.], James R. Doolittle

[Wis.]
; Bill Is Postponed—William H. Kelsey [N. Y.] Introduces Bill

in the House of Representatives Authorizing the Construction of a Rail-

road between New York City and Washington, D. C, to be under Gov-
ernment Control—Debate: In Favor, Burton C. Cook [111.], Charles

O'Neill [Pa.], Dennis McCarthy [N. Y.], Austin Blair [Mich.]; Op-

posed, Charles E. Phelps [Md.], William D. Kelley [Pa.]; Passed by
House and Not Acted upon by Senate.

ON January 6, 1869, John Sherman [0.] introduced
in the Senate a bill "to promote commerce
among the States and to cheapen the transpor-

tation of the mails and military and naval stores," par-
ticularly by chartering three railroad companies re-

spectively from Washington to New York, Pittsburgh,

and Cincinnati.

GOVEENMENT EaILBOADS

Senate, January 6-23, 1869

Senator Sherman, in supporting his bill, discussed

the public inconvenience resulting from the monopoly
over interstate commerce exercised by railroads not

under the control of Congress, instancing in particular

the Baltimore and Ohio Railroad. Passengers on this

were made to suffer unnecessary inconvenience.

The Baltimore and Ohio Railroad will not connect with the

only road from Baltimore to the North. It will not transfer

baggage or sell tickets over or to that route. The time tables

are arranged to create delay in Baltimore; a rough omnibus

or carriage ride across the city one mile, with a scramble for

227-
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baggage at either end of the transit, are unreasonable, incon-

venient, and expensive, but they must be endured. The tracks

of the two roads actually meet and connect, but the transfer

is not made at the point of connection, and there can be no

reason for this except the hostility of rival companies—the de-

sire to force the Western travel over the main line of the Balti-

more and Ohio Railroad, and the fact that passengers are utterly

helpless to correct the evil. Tens of thousands of passengers

have passed through this experience ; many ladies and sick

persons have suffered severely. In cold and heat, by day and

by night, this antiquated system of transfer goes on. It is esti-

mated that the delay and expense of this transit through Balti-

more have already exceeded the cost of a new line from Balti-

more to Washington. If this inconvenience could fall upon the

citizens of Maryland, it would not have been endured, for

they could correct it, but all the passengers compelled to undergo
this transit are traveling bej'ond the limits of Maryland, and
thus have no remedy unless Congress can give them one. It

has been complained of here and everywhere, but the only reply

is that it is not the policy of the Baltimore and Ohio Railroad

to make this connection. Recently, it is said, efforts have been

made to reconcile the petty rivalries and jealousies of these

roads, but it is not done, and will not be done until competition

compels them to regard the convenience and comfort of their

passengers.

The Government as well as the general public had
a right to complain.

A President of the United States [Lincoln], to the lasting

disgrace of the nation, was compelled, by an organized plot

of assassination, to steal through Baltimore at night in disguise.

Soldiers duly summoned to the defence of the capital were
murdered in the streets of Baltimore. For weeks the railroads

in and near Baltimore were in the possession of an armed
force in hostility to the United States, and the rolling stock

and property of the only railroad to Washington were in the
use of the public enemy. At the same time their use was denied
to the Government of the United States. Recently an armed
mob in the streets of Baltimore took possession of a train of
cars and insulted passengers for political opinions. None of
these outrages could have occurred if there were free competing
railroad lines through and around Baltimore.

Full charges for freight were exacted from the United States
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without abatement during the war, while all other roads lowered
their rates to the Government, and on United States troops the
charge was one dollar to one dollar and ten cents.

At the very time the United States was defending Maryland
from invasion by the rebels she charged the United States a
tax of thirty cents on each soldier who traveled over this road
to her protection. The amount thus collected from the United
States far exceeded the entire cost of building and running a
new road to Baltimore.

It is thus apparent that the railroad transit to Washington
is neither direct, convenient, nor cheap, and that from the

nature of the existing monopoly no remedy can be expected from
the State of Maryland. That State commands every avenue
of approach to "Washington. It ceded to the United States this

District as a national capital. This fact at common law implies

a reasonable right of way over her remaining territory to the

ceded territory. This is not granted. She obstructs free com-
munication between the capital and the great body of the people.

The inevitable tendency of this policy is to unsettle the con-

tinuance of the capital at this place. It is now far from the

center of population, but its fine location on the Potomac,
central between the North and South, the historical associations

connecting it with General Washington, and the great expendi-

ture incurred for public buildings will secure the permanence
of this location if direct, convenient, and cheap communication
may be had to it from all parts of the country. One chief

reason urged for this location was its easy access to the West
by the old route of the Potomac and Monongahela and Ohio

Rivers. This is the great national route to the West—the route

of the Indian trails—of the pioneers of Ohio and Kentucky, of

Washington as a surveyor and soldier, and apparent on the

map as the nearest and easiest connection between the waters

of the Atlantic and the waters of the upper Mississippi basin.

When the Baltimore and Ohio Railroad was built the in-

terests of Baltimore and the legislature of Maryland diverted

this route from its natural course along the Potomac to Harper's

Terry eastward over a difficult country to Baltimore, while

westward from Cumberland the local interests of Philadelphia

and Pennsylvania prevented its construction to Pittsburg and

forced it over dangerous and difficult mountains to Wheeling.

The same adverse local interests have been strong enough thus

far to prevent this national route from being occupied. And
thus the chief reason for locating the capital of the nation here

has been counteracted, so that now this city is more difficult
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of access from the West than any city on the seaboard. If

this anomaly is continued it will be impossible to resist the

removal of the capital to a more central location, free from

the danger of foreign and domestic violence, and where the

policy of the neighboring States invites the freest and fullest

competition in modes and routes of transit of persons and

property.

The only remedy for all these complaints is free competition

in the building and running of railroads to and from Washing-

ton. Where this is allowed no legislative restraints or regula-

tions are required. Railroads are vast agencies of commerce
vitally necessary to modern civilization, and it is as wrong by
law to limit the number of them as to limit by law the number
of steamboats, cotton mills, or blacksmith shops.

Free competition in railroads is necessary in another view.

The tendency of the age is to the combination of railroads

—

the union of connecting and competing lines with a view to

prevent the reduction of fares. This process has, within a few
years, by leases, by divisions of profits, and by running arrange-

ments, united in a single interest, under a common control,

over one thousand miles of railroad, reaching through many
States. The only way to avoid injury from this combination

of capital is to invite new competing lines. The liberty to build

these is the only check upon monopolies. But for this, existing

railroads would form combinations precisely as they would be

formed by merchants and manufacturers if the freedom of new
competition did not compel them to gain their business and
profit by the cheapness of their commodities and the excellence

of their productions, rather than by special privileges.

A greater danger presents itself than mere combinations to

regulate freight. It is the combination of great corporations

to control Congress. A very marked example of this is pre-

sented by the effort of great corporations to oppose this bill.

I will ask the secretary to read a circular letter recently pub-

lished, signed by eight railroad presidents.

The secretary read as follows

:

PmLADELpmA, December 26, 1868.

SiB: Two bills are now pending before the Senate of the United
States, each of which incorporates several companies, and authorizes them
to build railroads, seven in all, radiating from Washington and extending
over seven or eight different States. These bills confer very great powers
and impose few restrictions. Tor example, one of them authorizes tlie con-

struction of a road to any point on any railroad in Virginia.
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It is well understood that this is but an entering wedge to a system
of railroad legislation by Congress, intended to extend over every part of
the country.

Believing that such congressional legislation will be destructive of
existing railroad interests, promote wild and dishonest speculation, and be
highly demoralizing in its influence, we call your especial and immediate
attention to it.

Many of the corporators named in these bills—some of them officers

of existing railroads—have never been consulted. This has given the im-

pression that influential men and companies favor this legislation who in

fact are strongly opposed to it.

Under the impression that no such bill can pass, railroad companies
generally have not opposed the measure. Prominent Senators, however,
say that the danger is great and imminent, and that it calls for immediate
and vigorous exertions on the part of existing railroad officers to avert it.

Should this matter appear to you as it does to us, we suggest that

you use your influence with your friends in Congress, especially in the

Senate, to defeat all such measures.

Senator Sherman.—I know the gentlemen whose names ap-

pear attached to this paper. They are among the ablest rail-

road managers in the United States. But, sir, if they make
combinations of capital to prevent competition they must expect

new competitors. They control powerful corporations, but these

corporations are subject to law. They have no exclusive powers,

and let me say to them, in all kindness, that this effort of theirs

is ill-advised, and if persevered in wUl result in political com-

binations, both in the States and in Congress, that will override

at once their efforts to prevent new railroads, new combinations,

and improved facilities.

Experience has shown that free competition is not only

beneficial to the public, but is not injurious to the railroads.

A new railroad develops its own business; the reduction of

prices caused by competition increases the amount of business,

and often increases the net earnings of a road. Competition

promotes economy in railroad management. It destroys corrup-

tion, which is usually an instrument of monopoly. In every

aspect, and to every interest, a free competition in railroads

is beneficial ; it develops local resources, it increases subordinate

industries, it cheapens the cost of living, while monopoly in

railroads has the opposite tendency, and creates a feeling of

dissatisfaction, which, in the end, without regard to legal enact-

ments, will overthrow it.

I have thus far considered the question as a local one, affect-

ing alone the citizens of Washington, or those coming to or

going from Washington. There is another view far more im-

portant. The right of a State to obstruct commerce and com-
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munication between the States by imposing taxes on commerce,

or by granting special privileges and monopolies, has often been

denied in Congress and by the courts, and presents a question

of infinitely greater proportions than the dwarfing of Washing-

ton or the cost and inconvenience of persons traveling to Wash-

ington. It is the same question which mainly led to the adop-

tion of the Constitution, to the formation of the Zollverein of

Germany, and to the formation of the present empires of France

and Great Britain. It is the struggle between local restrictions

and the liberty of commerce. The effort to harmonize these

was attempted by the Constitution of the United States. Local

government for local purposes is the primary object of cities,

counties, and States; general government for general objects

affecting the people of the nation was the object of the national

Government.

The precise boundary between these must always be the

subject of dispute, and this must especially occur where a

specific power is given to both the States and the United States.

The power over commerce is of this character: Congress has

power "to regulate commerce with foreign nations and among
the several States and with the Indian tribes." Here the power

of Congress is limited only by the nature of the commerce. The
power over local commerce between the citizens of a State is

left exclusively to the States, but commerce among the States

is to be regulated by Congress. Eailroads are the agents both

of local commerce and commerce among the several States. This

creates the difficulty of defining the limits of the power of

Congress and the States. Navigable streams, even if within the

limits of a State, have been repeatedly held to be subject to

the regulation of Congress. States create railroads for local

commerce. May not Congress create railroads for commerce
among the States? States prescribe fares and freights for local

commerce. May not Congress do the same for commerce among
the States? This brings us to the general constitutional ques-

tion involved in this and all the bills referred to the select

committee : does the Constitution confer upon Congress the

power by general regulations or by new corporations to control

and build railroads?

The general design of the Constitution was to secure to

Congress all legislative power affecting the interests of more
than one State and essential to the general welfare. Thus ques-

tions of peace or war, of armies and navies, of foreign inter-

course, of commerce with foreign nations and among the several

States, are carefully reserved for the consideration of Congress,
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It may sometimes be difficult to draw the line between local

commerce within the State and general commerce between the

States, but there can be no difficulty in classifying the vast

operations of modern railroads, telegraph, and transportation

companies, reaching from State to State, as commerce among
the States. Commerce between New York and Chicago, travers-

ing several States, cannot be classed as local interstate commerce,

nor is it made so by being carried on by different agents of the

several States. Though chartered by different States, if they

form a connecting line for a single voyage they are agents of

a commerce between States, and are subject to the regulation

of Congress. If, by the policy of their State or by local in-

terests, they fail to conduct this commerce between States in

a convenient, cheap, and expeditious manner, they may be super-

seded by other agencies created by Congress. The power to

regulate includes the power to enforce regulations. The law
of a State cannot obstruct or oppose this power. Nor can its

agents, under shelter of the authority of the State, impede,

retard, or delay commerce among the States.

Internal commerce is the life-blood of a nation, as essential

to national existence as an army or navy, more essential than

separate departments of the Government or the careful division

of political power. As an object of government internal com-

merce is secondary only to the preservation of life and property.

This principle was recognized by the framers of the Constitution.

They could not foresee the new modes of transit devised in

recent times, but they declared the power of the nation, not

only over external, but internal commerce, when between States.

When the canoe, the scow, the keel-boat, and the raft were

the agents of commerce on navigable rivers they secured the

power of Congress over them. When the sailing vessels owned
by private merchants and engaged in free competition on the

ocean and lakes were the agents of commerce, jurisdiction over

them, the power to regulate them, was carefully reserved to

Congress. The control over commerce, the duties levied upon
commerce, the necessity for uniform commercial regulations,

were leading inducements for the formation of the National

Government, and these powers were clearly and fully given to

the new Government. If the framers of the Constitution could

have foreseen the forty thousand miles of railroads and the

steamships, telegraphs, express, and transportation companies

that now are the agents of commerce, overlapping State lines

and extending their operations to the remotest hamlets of the

country, they could not have adopted language more clearly
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conferring upon Congress the power over all these agencies than

the language of the Constitution.

Reasoning thus from the nature and character of our Govern-

ment and the language of the Constitution, I cannot doubt the

full power of Congress, not only to regulate the commerce

among the States conducted by existing railroads, but when
it deems it expedient to build new railroads, either directly by

the money of the people or by corporations created by it, and

this view is strengthened by the history of the Constitution.

The power of the United States to build works of internal

improvement within the States has been settled by a series

of precedents stretching through our entire legislative history

and sanctioned by every department of the Government. The

public records show that the policy in some form or other

has been coeval with the existence of the Government, and the

rapid progress of the nation is evidence of the wisdom of the

policy. Vetoes have sometimes limited the general power for

a time, but these are exceptions to the general rule. Rivers

and harbors have been improved ; canals have been made ; turn-

pikes and railroads have been constructed; private property

has been appropriated for public use, and almost every form
of commercial improvement has been authorized and constructed

by the authority of the general Government.
A long list of these appropriations is contained in Professor

Bache's report to Congress some years ago, and in Wheeler's
History of Congress. From these it appears that appropriations

for internal improvement have been made during every Ad-
ministration, for a great variety of improvement, and varying
in character as commercial agencies advanced from turnpikes

to canals, steamboats, and railroads.

The Cumberland road was commenced in the time of Mr.
Jefferson. In the Administration of Mr. Monroe the system
of internal improvements was revived. The instructive debates
in the Senate in 1824 and 1830 exhausted the constitutional

argument. Mr. Webster, in his second reply to Mr. Hayne,
proved conclusively that Mr. Calhoun, the champion of the
most limited authority of Congress, had repeatedly conceded
and voted for the unlimited authority of Congress over public
improvements, with or without the consent of the States. And,
sir, when we reflect upon the march of events, upon the debates
and acts of this Senate during the last eight years, it seems
idle to pause over the exercise of a power to build a national
railroad to the capital of the nation when its necessity is so
clearly demanded for the public good, and when it is only
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resisted by the interest of private corporations demanding a
monopoly in the name of State rights.

If Senators desire to follow the constitutional argument
further, they will find in the memorial to Congress of the

Chicago internal improvement convention of 1848, the author-

ship of which is attributed to John C. Spencer, of New York, an
argument that, to my mind, is conclusive upon every objection

made to the power of Congress by the several veto messages of

Presidents Polk and Tyler. This argument is on the record
of Congress, and deserves a place among the ablest State papers
of this century. I can add nothing to it.

A claim is sometimes made that, though the power of Con-
gress to build railroads is settled by legislative precedents, yet

Congress cannot condemn land for that purpose without the

assent of the State. This claim is certainly untenable. The
general power includes all the necessary and proper means to

carry it into execution. This cannot be done without ap-

propriating land.

The authority of Congress to build roads, canals, and all

forms of internal improvement has been sustained by the

Supreme Court whenever questioned before that tribunal.

Though the direct question whether Congress may, in disregard

of a State law, build a railroad within a State has never

been presented, yet the tenor of the decisions of that court

has always upheld the power of Congress to adopt its own
agencies in the execution of its delegated powers and to dis-

regard any obstructions set up by a State. The United States

Bank cases and the Wheeling bridge case sustain all that is

attempted by this bill. "Whether the bank was an agency

proper and necessary for the execution of any of the express

powers of Congress was a question of doubt, but no man will

question but that a railroad between Washington and New
York is an agent of commerce between States, essentially and
vitally necessary for the postal, military, and commercial service

of the United States, and to hold that no such agent shall exist

except it be created by a State, controlled by a State, regulated

by a State, made a monopoly by a State, and beyond the power
of Congress, is to destroy the essential qualities of a supreme
National Government. It is secession intensified, for if a State

seceded it lost the benefit of the protection of the general Gov-

ernment, but a State that" cau grapple and control for her own
interests merely all communication over her territory could

enjoy all the benefits of union and yet inflict upon her sister

States all the injuries of separate governments. The case of
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New Jersey is a marked and, fortunately for the country, an

isolated example of this policy.^ Now, therefore, is the proper

time to assert the authority of Congress to regulate commerce

among the States by authorizing new lines of transit; by en-

couraging competition, improvement, and enterprise ; by making

the construction of railroads as free as the construction of

merchant vessels and blacksmith shops, and by guarding by

general laws the lives and safety of passengers on railroads as

well as steamboats. We have already by a general telegraph

law greatly increased the competition in that agency of com-

merce. We have often exercised our power to regulate com-

mercial vessels, both on the sea and on the rivers. The iron

track is now the great commercial road of mankind. Over it

the commerce of men is now greater than by all kinds of naviga-

ble water. The locomotive is either superseding or revolutioniz-

ing the canal boat, the sailing vessel, and the steamboat. It is

creeping up every valley and overleaping every mountain of

our vast country. It is everywhere the agent of commerce and
civilization. It has added more to the wealth of our country

than all the land and houses and possessions were worth forty

years ago. If the railroad and telegraph are not national, then

nothing is national. If railroads can be built only by a State,

regulated by a State, monopolized by a State; if a State can

prevent their construction to promote some local interest or

monopoly, then our Government is not national.

The fear of Jonathan Dayton, of New Jersey, expressed

in the Constitutional Convention of 1787, has come true. A
State, under pretence of State law, taxes other States.

It is one of the great beauties of our Constitution, framed
by men of rare wisdom, that though man may invent and
magnify ; though the habits and agencies of their day are swept
away by the inventive genius of their children; though our
population has increased twelvefold, and our country extends

across the continent, yet that the general principles and powers
they have ingrafted in the Constitution, like the teachings of

the Bible, meet all changes, all time, all diversities of condi-

tion, wealth, and population, and, applied with a liberal and
fair construction, regulate agencies and things of which they
had no conception, in harmony with their central idea of a
local government for local purposes merely, affecting only the

people of the State; a national government for general pur-
poses, affecting the people of different States. I believe, sir,

that in authorizing the construction of these railroads we exer-
' See preceding chapter.
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cise no doubtful power, while if our legislation is followed, as
I hope it will be, by their speedy construction, we will have
contributed not only to the local interests of this District, but
to the common good and general welfare of the whole people of
the United States.

On January 20 William P. Whyte [Md.] opposed the

bill.

I hardly think it can be seriously contended that any power
in Congress to build roads is to be found expressed in any
of the grants of the Constitution, and, if there is no such

power in the creator, surely none can be claimed for the creature.

The power, therefore, not being expressed, but in fact denied

by the framers of the Constitution, the advocates of this bill

claim that it is incident to an expressed power. Such a proposi-

tion is not new. As early as the time of Mr. Monroe the same
claim was set up. In his veto of the bill to extend the Cumber-
land road he denied the proposition.

This bill, as its title declares, is to "promote commerce"
among the States, and the authority of Congress to pass such

a measure is asserted to be incidental to the power "to regulate

commerce." Says Mr. Madison:

"A power to be incidental must be exercised for ends which make it

a principal or substantive power, independent of the principal power to

which it is an incident."

It is not enough that it is regarded by Congress as con-

venient, or that its exercise would advance the public weal. It

must be necessary and proper to the execution of the principal

expressed power to which it is an incident, and without which

such principal power cannot be carried into effect. "To regu-

late commerce among the States
'

' gives no warrant to take from

a State its right of eminent domain over the soil within its

territorial jurisdiction. "To regulate commerce" is not to carry

it on. In Gibbons vs. Ogden (9 Wheaton, 196), the Supreme
Court said "to regulate is to prescribe the rule by which com-

merce is to be governed." It never meant to make bridges,

construct roads, canals, or streets, but it could prescribe the

rule by which commerce was to be conducted over them '

' among
the States." The distinction is too clear to need further

argument. In the "Wheeling bridge case, to which my friend,

the Senator from Ohio, casually referred, in which the majority

of the court only decided that the power to regulate commerce
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included the power to determine what shall and what shall

not be deemed an obstruction of navigation, Mr. Justice John

McLean, in his opinion, dissenting from some of the rulings of

the court, said:

"If under the commercial power Congress may make bridges over

navigable waters it would be difficult to find any limitation of such a

power. Turnpike roads, railroads, and canals might on the same principle

be built by Congress. And if this be a constitutional power it cannot be

restricted or interfered with by any State regulation.

"So extravagant and absorbing a Federal power as this has rarely,

if ever, been claimed by any one. It would in a great degree supersede the

State governments by the tremendous authority and patronage it would

exercise. But if the power be found in the Constitution no principle is

perceived by which it can be practically restricted.
'

' This dilemma leads us to the conclusion that it is not a constitu-

tional power. '

'

I turn from these authorities and these executive expositions

of this power in Congress to find some case, or some dictum

even, from those high judicial ofSeers who have thrown light

upon the jurisprudence of our country, laying down a doctrine

in opposition to this, but I look in vain. Not a single case can

be found maintaining the power of Congress to construct a rail-

road in a State without its concurrence, either expressed or

implied. If the Senator from Ohio could have laid his hand
upon one he would not have allowed the opportunity to have

passed. Without the multiplication of words, for I do not wish

to trespass unnecessarily upon the time of the Senate, I affirm

that no such power exists in Congress under the Constitution.

But should such power exist in Congress as claimed in this

bill I should still protest against its passage upon the ground
of its injurious efiEect upon the country. Every man knows
the corrupting influences which surround legislative bodies in

the interest of corporations and charter seekers, the former
striving for ampler powers and privileges and greater im-

munities from their common law liabilities, and the latter seek-

ing to obtain charters, to be bought up by rival and existing

companies. Once establish Congress as a corporation manu-
facturer and you will transfer to the rotunda of the Capitol

the lobbies of thirty-four States. The third house will out-

number both Houses of Congress put together.

Thousands of miles of railways, intersecting the country at

all points, and woven over it like a spider's web, costing millions

of money, have been built by private enterprise under State

charters and fostered by State legislation. The vast capital
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so expended has, in a great measure, come from foreign lands,

and after lying idle for years is now beginning to yield revenues
to the holders of these investments. Let it be understood that

after a private company, incorporated by a State, has raised

capital from Europe and opened up new territory, and brought
to the farmer a market for his grain, and is about to realize

the profit of its enterprise. Congress shall intervene and grant
charters for parallel roads, without responsibility to the States,

and you paralyze the whole railroad energy of this country. No
more foreign capital will seek investment in railroad securities

here. Under the present system, wherever railroads have been
needed, charters for them have always been granted by the

States, as far as my experience goes, with a single exception.

I concur with the Senator from Ohio in his advocacy of com-
peting lines. Competition in railways, as in everything else,

ought to be encouraged. Wherever capital and enterprise are

willing to open the country every legislative facility ought to

be granted. No monopolies ought to be permitted, whether in

railways or copper mines or any other branch of industry.

They are odious to republicans, and are calculated to build

up the meanest of all aristocracies—the aristocracy of money.
But, Mr. President, I contend that there is no necessity for

any such new roads, as proposed by this bill. The State of

Maryland has been foremost in the promotion of works of

improvement. At the previous session its legislature refused

to make any change in the charter of the Baltimore and Potomac
Railroad which should prevent a direct connection over its

line between Baltimore and "Washington.

That she may have erred in some of her legislation I do

not pretend to deny, but her good far outweighs her evil. The
capitation tax on the Washington branch of the Baltimore and

Ohio Railroad is, in my judgment, whether constitutional or

not, unfounded in justice or in policy. It exacts as well from

her own citizens as from strangers an unnecessary and burden-

some toll. It ought to be, and I trust will be, repealed by the

legislature at its next session, for I do not think it has now
the popular sanction.

Another cause of complaint stated by the Senator who re-

ported this bill is the failure in close connections between the

Baltimore and Ohio Railroad and the road running northward

to Harrisburg. It is a serious inconvenience, and ought to

have a remedy, and if any constitutional mode can be suggested

for the benefit of the traveler I shall be most ready to support

it. I appeal to Senators, to their candor and to their justice

—
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Maryland having broken all the bonds of the past, if there were

bonds in the past; Maryland having opened wide its doors for

capital and for enterprise to build these new roads—whether

now the power of Congress shall be extended over that State

to destroy all the capital and all the interests created there of

which I have spoken, and to build up a monopoly in railroads

between this capital and the city of New York and the other

points named in the bill?

On January 22 James E. Doolittle [Wis.] opposed
the bill in an extended speech, of which the conclusion

was as follows:

It is upon these grounds, Mr. President, first, that by the

Constitution Congress has no power to grant an incorporation

for any such purpose; that such power is neither expressly

given nor can fairly be implied from the powers which are

granted ; second, because Congress has no power without the

consent of the State legislature to assert the right of eminent

domain, and thus far to oust the jurisdiction of the State over

its property, its own soil; and, third, because Congress has no

power to withdraw valuable and important property interests

belonging to the State from State taxation, that I am opposed
to the passage of this bill. I believe in the truth of what Justice

McLean said, that the exercise by Congress of these tremendous
powers will, if once entered upon, revolutionize the Govern-
ment. If Congress once begin, of necessity all railway cor-

porations will seek to be chartered by national authority. I be-

lieve if Congress shall bring to itself here, and under its con-

trol, all the railway corporations of the United States, it will

in the end subject the control of this Government to an aris-

tocracy of concentrated wealth, not an aristocracy of men, which
may have some redeeming qualities, but an aristocracy of mam-
moth corporations, which, as has been said in strong Anglo-
Saxon, have neither "bodies to be kicked nor souls to be
damned." In the hands of these great mammoth railway cor-

porations, representing thousands of millions, congresses and
presidents will be but playthings.

Mr. President, I have observed the fact—it may be entirely

by accident, I hope it is—that under the new regime every
statue has been removed from the rotunda of the Capitol ex-

cept that of Alexander Hamilton. Is he to be the presiding
genius of the coming future? Having always represented in

his life the Federal tendency to bring consolidated power to
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this Government, he may represent the future just before us,

and which is soon to come, and which if you pass this bill has
already come. The power of the States over their own rail-

ways, their own means of communication, their own institu-

tions, even over their suffrage, is to be subjected to the power
of this Government. If this measure shall pass and be ac-

quiesced in by the people every railway corporation will desire

its charter under this Government. They will seek a national

charter. They will seek national authority for all their acts

independent of State control. The time would not be far dis-

tant before they would seek to relieve themselves from State

taxation in whole or in part. They will be here in immense
force, the representatives not only of hundreds of millions, but
of thousands of millions of dollars, concentrated and controlled

by directors who meet in secret and control all their gigantic

operations. When the time comes that all this concentrated

power is here, I tell you, ilr. President, and I tell you, my
brother Senators, the days of this Eepublic under the Consti-

tution of the United States as our fathers made it, as our fa-

thers understood it, are alreadj' numbered. The filea for a

strong government will be set up by these moneyed monopolies,

and they will not plead in vain. Capital seeks strong govern-

ments. Capital seeks to concentrate itself; and concentrated

capital, wherever it exists and in whatever form, has a tendency

to concentrated despotism. If we would not see the just pow-

ers of the States destroyed, if we would not have them broken

down and an imperialism established here at Washington, an

imperialism not represented by monarch or potentate or aris-

tocracy of birth, but represented by an aristocracy of concen-

trated wealth held by railway and banking corporations, we
must resist the passage of this bill.

The bill was postponed on January 23 by a vote of

33 yeas to 16 nays.

GOVEENMENT EaILBOADS

House of Repeesentath'es, Febeuaet 3-12, 1869

On February 3, 1869, a bill proposed by William H.

Kelsey [N. Y.] authorizing the construction of a mili-

tary and postal railway from Washington, D. C, to New
X—16
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York City was reported in the House from the Coni-

mittee on Roads and Canals by Burton C. Cook [111.],

its chairman.

Mr. Cook announced the cause of the introduction

of the bill to be the '

' holding up " of the Government by
the existing railroad (the Baltimore and Ohio joined to

the Camden and Amboy) in mail contracts, and assaults

committed upon passengers over the line because of

political opinions. The bill proposed to incorporate a

company of capitalists under control of the Government,
especially in relation to transportation of mails and
troops, and limitation of fares and freight charges.

The power to charter such a railroad Mr. Cook de-

rived from the constitutional power of Congress to

regulate interstate commerce. He cited the case of

Cooley vs. The Board of Wardens, 12 Howard, 316, as

deciding that the means used to transport merchandise
from one State to another are the "instruments of com-
merce," and the case of Gibbons vs. Ogden, 9 Wheaton,
191, as deciding that "wherever commerce among the

States goes the power of the nation goes with it to

protect and enforce its rights."

But it is insisted that Congress has no power to authorize

the construction of a railroad, even if it has the power of regu-

lating commerce over those already existing and extending from
State to State.

I do not see how any distinction can be made between the

power to widen and deepen a river so that the commerce of the

country can be carried on by an avenue through which it could

not pass before and constructing a railroad for the same pur-

pose. The end sought in either case is the same, and the exer-

cise of power is the same. If Congress may deepen Lake St.

Clair, it may construct a railroad around it if the interests of

commerce would be better served thereby. And it is too late

now to question the power of Congress to create avenues of

commerce which did not before exist by the improvement of

those great rivers which, reaching from State to State, may be
made instruments of commerce among the States.

It is argued with great earnestness that Congress has no
right to create a corporation in a State. I grant that this is

so, except in cases where the creation of such a corporation is a
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necessary, or at least a proper, means of carrying into effect

some one of the powers expressly granted to Congress by the

Constitution. If the power to regulate commerce among the

several States be one of these powers, if that commerce must
be to a very great extent carried on over railroads, to deny to

Congress the right, under proper restrictions and limitations,

for the benefit of commerce, to create a corporation for the pur-

pose of making that commerce free from the imposts and heavy
charges imposed either by individual States or by corporations

created by such States would be to construe the Constitution

as if it read thus: "Congress shall have the power to regu-

late commerce among the several States, subject, however, to the

control of each individual State at its pleasure." This is not

a case of first impression. The precise point was argued by
very eminent counsel and decided by the Supreme Court of the

United States in the case of Osborn vs. United States Bank,

9 "Wheaton, 860, Chief Justice Marshall delivering the opinion

of the court, and deciding that Congress has the power to create

a corporation in any case where it is a proper instrument to

carry into effect any power vested in the Government of the

United States. Whether the bank was a necessary agency in

carrying out any of the express powers conferred by the Con-

stitution upon Congress may be a matter of argument, but no

one can doubt that a railroad between Washington and New
York is an agency necessary for the postal, military, and com-

mercial service of the United States.

But it is insisted that Congress has not the right to author-

ize the taking the land of individuals within the several States.

The right of eminent domain existing in the States is qualified

by whatever right the Constitution has vested in the United

States. The question is : Is it necessary or proper, for the proper

regulation of commerce among the several States, that a rail-

road should be constructed between two or more States? If it

is. Congress has clearly the power to authorize its construction,

and it is believed to be precisely the same exercise of power as

would be the improvement by Congress of the navigation of a

river running through several States. In both instances it

would be the creation of a means of transportation of com-

merce not before existing, and would require in each case the

appropriation of some soil of the State; and yet the power to

improve the navigation of the rivers extending from one State

to another has long been exercised, and is believed to be unques-

tionable. The right to authorize the building of bridges across

the navigable waters of the country has been repeatedly exer-
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cised by Congress, and the exercise of such right repeatedly-

sustained by the Supreme Court.

It is urged that Congress can pass no law whereby the title

to the soil can be divested from the owner and vested in the

corporation, and that the power of the Government, uninter-

ruptedly exercised from the beginning, to erect lighthouses,

forts, arsenals, and dockyards is derived, not from their author-

ity to regulate commerce, but from the following clause in the

Constitution [Art. I, sec. 8, par. 17].

And, contending that the consent of the State was by this

clause required to the erection of lighthouses, dockyards, and

other needful buildings, it is argued that this is inconsistent

with the idea that Congress possessed the power under other

grants of the Constitution. The mistake in this argument is evi-

dent in not adverting to the real object of the clause in ques-

tion, which is not to enable the United States to hold lands in

the States, but simply to give Congress exclusive jurisdiction

over such places as should be purchased with the consent of the

States.

The Supreme Court have decided (3 Wheaton, 388) that

Congress may purchase land for a fort or lighthouse and erect

such buildings without the consent of the States, but that in

such cases the jurisdiction remains with the State, and cannot

be acquired by the United States except by a cession.

There is no power given in the Constitution to the United

States to erect lighthouses, dockyards, etc., except the power to

regulate commerce. That the power to take private property for

public use is given to the national Government may be clearly

inferred from the last clause of the fifth article of the amend-
ment of the Constitution: "Nor shall private property be

taken for public use without just compensation." This is sim-

ply a restriction upon the power possessed by the Government
of the United States under the Constitution. (Fox. vs. State

of Ohio, 5 Howard, 434.)

The power to regulate foreign commerce has been always

conceded to give the right to build lighthouses, dockyards, and
harbors, to open harbors, to deepen the mouths of rivers, and
to create avenues of commerce where they did not before ex-

ist. Can anyone draw a distinction between the right to do
this and the right to create new avenues of commerce between
two or more States?

Can one State without appeal authorize or forbid at its

pleasure the passage of the commerce of another State through
its limits by railroad communication ? Is the authority of every
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State over the greater portion of the commerce of the several

States superior to that of Congress? By what right can you
create a new avenue for foreign commerce if you may not do
so for commerce among the several States?

The necessity of the exercise of this power may be seen

from the fact that it is in the power of great corporations cre-

ated by the laws of one State, by the use of controlling capital,

to become virtually the owners of connecting lines in other

States, and thus to form great trunk lines of communication
over which the commerce of the interior States must be carried

on, and thus to subject that commerce to such impositions as

their own interests may dictate, and thus virtually to "regu-

late commerce among the several States" by a power wholly

unknown to the Constitution, and wholly independent of the

people. Nor do I believe that any plan can be devised by
which the government of any one State can remedy this evil.

There is another reason, which addressed itself to the com-

mittee with some degree of force, why Congress should exercise

power to regulate railroads as instruments of commerce. The
great lines of railroad west of the Jlississippi River, which con-

nect the Atlantic with the Pacific Ocean, are being built mainly

by means furnished by the national Government; the money
which is used in their construction is taken from the common
fund belonging to all the States. It is well settled that every

highway and all public improvements made by Congress in a

Territory, and which the Federal Government has not a right

to establish in a State, passes by necessity to the State govern-

ment when the change fronl a territorial to a State organiza-

tion takes place. Congress cannot by legislation for a Terri-

tory obtain a power in the future State which it cannot origi-

nally exercise without it. This has been frequently decided.

The control, therefore, of the Pacific roads can be continued

after States are organized along their lines only by the asser-

tion of a power to charter a railway within their limits after

their admission.

Such has been the pressing necessity for the exercise of the

power to regulate the connection of these roads where they form

lines passing through different States that attempts have been

made to exercise this indispensable power by authorizing the

consolidation of companies chartered by different States. Three

or four States get up a new confederation among themselves,

under which they attempt to create a corporation by conjoint

legislation. What will ultimately be the effect when exigencies

occur which call for a legal solution of the difficulties arising
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from this legislation cannot be foretold. That great confusion

has already ensued no one can doubt. What are the powers of

a consolidated railroad company whose several charters contain

the most conflicting provisions? How can a mortgage be fore-

closed upon a railroad in several States? No American court,

State or Federal, has jurisdiction beyond the State in which it

sits. We see to-day the disgraceful spectacle presented by the

Erie Railroad war. Gentlemen take a boat in the evening and

row themselves and their corporation out of the jurisdiction of

the courts. If followed, no tribunal can be found in which can

be impleaded more than a fraction of the property and persons

concerned. These facts show the necessity of the exercise by

Congress of the power conferred by the Constitution to regu-

late commerce among the several States, a commerce not limited

either in fact or by constitutional definition to the navigable

waters of the country, but for the most part carried on over

the great national highways extending in every direction

through the length and breadth of the land.

The practical question is, Can Congress regulate the vast

and increasing commerce among the States carried on by means
of railways, or must that commerce be regulated by monopolies

whose power over such commerce is limited only by the amount
of capital at their command ? It will be seen that the details of

this bill have been framed with care to prevent the creation of

fictitious capital stock, to prevent heavy charges, to prevent un-

necessary delays ; and it is confidently believed that the road can
and will be built should this bill become a law, and a speedier,

cheaper, and better communication be established between this

capital and New York.

I conceive that the great difficulty with the railroad cor-

porations now existing in the country is that the capital stock

does not represent the cost of the road, but represents precisely

the amount which in the judgment of the directors or those

having control of the road is necessary to carry on its opera-

tions successfully. When Massachusetts sought, by legislation,

to prevent the increase of the capital stock of her railroads, and
also the declaring of dividends greater than a specified per cent.,

the result was that the usefulness of the roads was greatly

diminished, the roads doing no more work than was sufficient

to earn the specified rate of dividend upon the capital stock.

The only way, it seems to me, by which these evils can be
guarded against in a measure of this kind is by fixing, as is

done in this bill, the maximum rate of fare and tariff of freight.

In other words, we say to this company, "You may earn all
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the money you can ; but you must impose no greater charge for

passengers or freight than we here specify
;
you must make the

trip in a certain number of hours; you must comply with cer-

tain regulations as to the time of starting and arriving." If

this bill should become a law it will be found that, so far as the

traffic over this road is concerned, the commerce will be effectu-

ally regulated for the interest of the public.

Charles O'Neill [Pa.].—I wish to inquire whether the ob-

ject the gentleman seeks would not be better accomplished if he
would prepare and present to the House a measure to be enacted

by Congress as a general railroad law? I think he has shown
most clearly the power of Congress to pass a bill of this kind,

but, if his object is to assert that power, why not urge upon
the House the passage of a general railroad law which might
extend, if capital could be raised for the purpose, a railroad

from the Atlantic to the Pacific ?

Mr. Cook.—In the first place, the Committee on Eoads
and Canals were under instruction, if in their opinion Con-

gress had power over this subject, to prepare a bill regulating

commerce on railroads, not authorizing the building of roads,

but regulating commerce over them. Now, I agree that until

some members of the House shall be able to give time and study

to this subject, to the exclusion of every other, and shall be fur-

nished with the necessary statistics and other information, it

will be impossible for us to adopt such a law as will be fully

operative and effectual. I believe the importance of the sub-

ject demands that we should have a bureau of statistics upon
the question ; that the statistics should be prepared as other im-

portant statistics are prepared, by a commissioner, whose atten-

tion should be devoted exclusively to this subject.

Now, as to the inquiry of the gentleman from Pennsylvania

[Mr. O'Neill], "Why not report a general railroad law?" the

answer is very evident. Our power to charter a railroad grows

out of the necessities of commerce. We must in each individual

case decide upon our sworn responsibility as legislators that in

our opinion it is necessary for the purposes of free commercial

intercourse that a road should be built upon a particular route.

I submit that such being the nature and extent of our power,

we cannot authorize a general system of railroads, which might

extend anywhere at the pleasure of those who might choose to

build them.

On February 9 Dennis McCarthy [N. Y.] supported

the bill. Referring to the monopoly of the Camden and
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Amboy Eailroad exercised in fixing discriminating

charges in favor of inhabitants of New Jersey by agree-

ment with the State and without consent of Congress,

he said that this was in opposition to the Constitution,

which forbade a State, without the consent of Congress,

to lay any duty on tonnage, etc.

It is said that this levy upon passengers and freight is not

impost or duty. What is it? Direct taxation upon the people

of the United States, a violation of the Constitution and the

rights of all the people, except those of New Jersey ; a monopoly

of the carrying trade, conferred upon a corporation and road by

that State, thus preventing that healthy competition which in-

sures to the public safety, speed, comfort, and cheap fare, all of

which the advocates of special privileges and powers, yes, tech-

nical interpreters of the Constitution, forbid to the people at

large. The Constitution says

:

"The citizens of each State shall be entitled to all privileges and
immunities of citizens in the several States. '

'

Certainly, then, no State has the right or power under the

Constitution to lay imposts on the citizens of other States who
are compelled to cross her domain. Other States occupy an
equally important position for controlling commerce, the public

defence, and transmission of mails, and will also claim a roy-

alty if Congress shall refuse to regulate this claimed power
where it exists. Our remedy is to create and incorporate com-

panies with power to raise capital, secure the right of way, and
build roads from this city to New York, or from such points in

States, to and through other States, as the wants of the people

demand. Look at the condition of this capital, almost isolated

from the people outside, subject to great annoyances and cost

of time and money from the want of competition; and yet

under a claim of vested rights these incorporations hold the

people and country under impost and tax for the benefit and
use of their stockholders. The power to provide for the "com-
mon defence of the nation" confers the right and the necessity

of creating competing lines of railroads, running from center to

circumference of our vast country, as a means of national de-

fence and safety in times of peril, thus furnishing cheap and
rapid transportation of troops and all the materials and muni-
tions pertaining to the nation's safety and defence. The want
of this competition added largely to the delay, suffering, and
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expense of suppressing the rebellion. The creation of competing
lines of railways is of vital importance as an auxiliary means
of defence, and demands immediate action. By them we over-

come time and distance; we prevent rebellion, or we speedily

subdue it ; we shall prevent Indian barbarities and allay Indian
wars; we bring extremes convenient to each other, encourage
social and friendly intercourse, hasten emigration, binding the

whole people together in one family—one in agriculture, manu-
factures, commerce, art, sciences, mechanism, labor, and all the

interest of our common country.

This great power of commerce diffuses intelligence, destroys

prejudice, advances all interests, almost as generally and as

rapidly as the rays of light travel over and benefit the earth.

"The power to establish post roads" is another of those powers
sufficient for all time. No man will claim that the mails can be

lawfully held in abeyance by the legislation or power of any
State, much less the power created by it on the old idea of post

roads
;
yet to-day nearlj^ all the post office business of the coun-

try in the transportation of mails is only allowed and performed
by sufferance, by the railroads refusing to enter into contracts

as to time, safety, convenience, or cost. This state of depend-

ence on the part of the Government must not be allowed. This

great element in the power of government is for the people, and
confers benefits and happiness upon all equally ; it is a great

power of the diffusion of intelligence, stimulating energy and
action, aiding prosperity ; and when to it is added the tele-

graph, equally free and equally cheap, and when the shackles

of State and individual obstructions are stricken off then will

be settled for all time the question of regulating commerce,

bringing it into harmony with the other great powers and du-

ties of the Government.

Charles E. Phelps [Md.] opposed "the extraordinary

measure. '

'

It is nothing less than the inauguration of a system, now for

the first time in the history of this Government, which looks

to nothing short of the ultimate consolidation, under congres-

sional auspices, of the forty-two thousand miles of railway al-

ready constructed in every State of this Union, and the ultimate

Federal control of the $3,000,000,000 of capital which has al-

ready been invested by corporations and States in this vast net-

work of internal improvement. The assumption of power ex-

tends to the absolute claim of eminent domain over the soil of
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every State, the absolute claim to enter upon, seize, and con-

demn the land of every freeholder in each State deemed neces-

sary for the opening and construction of new lines of communi-
cation, and, in addition, the complete control, regulation, and
management of every mile of railway in operation and every

dollar of capital invested through the agency of one or more
mammoth corporations, creatures of the national Congress.

It not only does that, but it goes further. It wrests from
every one of the thirty-seven States of this Union all the juris-

diction their courts now exercise over rights and remedies af-

fecting these lines of internal improvement, as they come in

contact with the citizens and with the property of the various

States. It absorbs to the general Government and brings within

the sweep of the Federal courts that enormous mass of juris-

diction, civil and criminal, at law and in equity, over cases in-

volving property, liberty, and even life, which of necessity trav-

els with these great lines of intercommunication wherever they
penetrate society.

It does more—a consideration which I should think would
compel every man who wishes to keep this Government as hon-

est and as pure as circumstances will permit to oppose any such
measure as this. It invites the lobbies of thirty-seven State

legislatures to pack their carpet-bags and move at once upon
Washington. It concentrates these railroad rings, with their in-

trigue, their log-rolling, and their corruption funds, at the seat

of the Federal Government, and intrenches them in the corri-

dors of this Capitol. It exposes members of Congress, not to

danger, for they are pure and innocent, but to the annoyance
and importunity of solicitation, and subjects their stern and in-

corruptible virtue to the schemes and manipulations of a com-
bined horde of speculators unprecedented in congressional ex-

perience.

William D. Kelley of Philadelphia characterized the
measure as a "job."

It is a provision for the incorporation of a number of un<
profitable roads into one and a sacrifice of the interests and
rights of all save the stockholders of these roads; and it is to

be enacted just when the great want which we have always felt

is being supplied.

I grant that the conduct of the Baltimore and Ohio road
in refusing to make connections with other roads is a great hard-
ship. I am ready to remedy it by the law proposed in the last
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Congress compelling roads running to State lines to connect
with roads of other States. But this is not necessary in this

case, as the Potomac and Baltimore road is nearly completed
and will enfranchise travel from the monopoly hitherto main-
tained by the Baltimore and Ohio company.

Austin Blair [Mich.] supported the bill.

I am not surprised to see gentlemen on the other side of the

House unite to raise the cry of State rights against this bill.

They live in the ideas of fifty years ago. We cannot convince

them that the world moves. If we tell them that the power to

regulate commerce between the States is the power to build

trans-State railways; that commerce abandons the lakes and
the rivers, and even the ocean itself, and speeds across the con-

tinent upon the iron rail, the Democratic party only stares at

us. The magnetic telegraph itself can give it only a spasm
as it feebly croaks "State rights!" If a great nation demands
national highways for the encouragement of its industries and
the development of its resources, no matter how great the neces-

sity, it must yield to every State the right to veto the project.

And thus local jealousies, private greed, and ignorant stupidity

must be allowed to defeat the most necessary and beneficial meas-

ures. I insist that the only security for cheap and speedy

transportation must be looked for in the power of Congress to

open the way for trade and that intercourse which is a part of

trade by annulling repressive State laws or by providing na-

tional highways over which the people of all the States may
pass upon equal terms.

We have been solemnly warned that the passage of this bill

will bring down upon Congress the terrible lobby from thirty

States. There is no danger from the lobby when there are no
subsidies, and the virtue of Congress does not need to sound
an alarm before the temptation is offered. If the legislatures of

Pennsylvania and Maryland have been able to withstand the

terrible lobby while voting special privileges, then I will trust

the virtue of Congress while it goes about to destroy those

monopolies.

The gentleman from Maryland [Mr. Phelps] evidently fears

—and I think we all share in that fear—that the time will

speedily come when cars will run past Baltimore by steam.

Farewell then, sir, to the charming omnibus line; farewell to

the great horse teams which, with the crack of the whip and
the sound of a tin horn, take us at the rate of two miles an hour
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through the metropolis of Maryland with a cheery "Gee-up"
and "Gee-ho!" It will be some compensation that we shall

no longer see women and children, the aged, the halt, and the

blind tumbled out of the cars coming in from the Northwest

at all times of night and day and in all weather, and delivered

over to the howling gang to whom they are compelled to intrust

themselves in passing through the Monumental City.

Mr. Speaker, the spirit of American enterprise refuses longer

to be bound by these vexatious restrictions upon the speed and
comfort of travel. If the States will not furnish the highways
required by the people the country calls upon the national Con-
gress to supply the defect, and we shall not long refuse to re-

spond to the call. Let us pass this bill and put upon record our

determination to remove out of the way every obstruction placed

across the great avenues of commerce and business, whether by
State monopolies or otherwise.

On February 12 the bill was passed by the House

—

yeas, 99 ; nays, 54. It was not acted upon by the Senate.



CHAPTER VIII

FOEFEITUEE OF EaILEOAD GeANTS

Joseph N. Dolph [Ore.] Introduces Bill in Senate to Eestore to the Govern-

ment Certain Lands of the Northern Pacific Railroad—Debate: Wilkin-

son Call [Fla.], Sen. Dolph, Charles H. Van Wyek [Neb.], George F.

Edmunds [Vt.], James Z. George [Miss.], John H. Mitchell [Ore.],

Henry W. Blair [N. H.] ; Bill Is Passed—Barclay Henley [Cal.] Pro-

poses Substitute Bill in the House Making a General Forfeiture by the

Company; Bill Is Passed; Senate Non-concurs, and Conference Is

Appointed—Preston B. Plumb [Kan.] Introduces in the Senate a Bill

to Forfeit All Unearned Railroad Grants—Debate: Sen. Dolph, Henry
M. Teller [Col.], James H. Berry [Ark.]; Bill Is Passed—Debate in

the House: William S. Holman [Ind.], William J. Stone [Mo.]; Bill

Is Passed with Amendments; Senate Non-concurs, and a Conference Is

Appointed.

AS time passed the people began to regret the
lavish donations which their Representatives in

the national legislature had made to the rail-

roads, especially since these corporations were not ful-

filling the spirit of the grants, and, indeed, in a number
of instances were not complying with even the letter of

their contracts with the Government, in that they were
entering into land speculation before the title to the

grants had been completed by construction of the roads.

The Northern Pacific Railroad was especially con-

demned for this practice, and a loud popular demand
was made for forfeiture of the grants with the condi-

tions of which it had not complied. In order to fore-

stall action in the matter, the corporation very shrewdly
inspired a bill for that measure of forfeiture which it

would accept, the concession being so framed that its

acceptance by the Government would confirm the rail-

road's title to the remainder of the land.

On April 19, 1886, Joseph N, Dolph [Ore.] intro-

253
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duced in the Senate from the Committee on Public

Lands a bill

To restore to the United States certain of the lands granted

to the Northern Pacific Railroad Company to aid in the con-

struction of a railroad from Lake Superior to Puget Sound,

and to restore the same to settlement.

Forfeiture of Northern Pacific Railroad Grants

Senate, Mat 27-June 15, 1886

On May 27 Wilkinson Call [Fla.] opposed the

measure on the ground that it was an attempt to ap-

pease the public (justly outraged at the retention of vast

land grants by the trans-continental railroads to which
they had forfeited title by non-performance of obliga-

tions imposed in the grants) by a forfeiture of an in-

significant portion of the grants, which might be con-

strued as strengthening the title to the remainder.

The bill, he said, was in effect handing over to the

corporation 27,539,840 acres of the public domain, worth
$100,000,000.

The whole question is before the Senate whether the demand
of the people, and their rightful and just demand, that where a

railroad company has failed to comply with the provisions of the

law the Congress of the United States shall declare that the law
which created the grant and which provided that at a certain

period of time the grant should expire, and the land should be-

long to the public domain and be open to settlement and occu-

pation by the people under the homestead laws, shall be ob-

served, or whether Congress will make a new grant of perhaps
a hundred million dollars or more of the public money in the

form of a land grant to a few individuals.

Instead of complying with the just demand of the associated

laboring men and women of the country to enact some measures
by which the burden of their toil and poverty shall be light-

ened, this bill proposes to lay still heavier burdens on them, and
to place beyond their reach 27,000,000 acres of the public do-

main, which partly belongs to them.

There is no question of the construction of the railroad pre-

sented by this bill. There is no question that this great high-
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way failed to be constructed within the time limited by the

act, and that by emigration and the increase of the population

of the country these lands have become immensely valuable.

All the circumstances which require and justify the original

policy, if there was justification for such a vast donation of an
empire of land for any purpose whatever to a few individuals,

have changed and no longer exist.

The power of Congress to declare forfeited a grant of the public lands,

made to cither a corporation or a State, by an act containing a clause

providing that the lands should revert upon failure to build the road

within a specified time, is established beyond all controversy by repeated

decisions of the Supreme Court.

It is specifically so held in United States vs. Eepentigny (5 Wall., 211)

and Schulenberg vs. Ilarriman (21 Wall., 44).

Following these cases is another which even more unequivocally de-

fines the power of Congress in this regard. In Farnsworth vs. Minnesota

and Pacific Railroad Company (92 U. S., 66), the court, considering the

question, said

:

'
' A forfeiture by the State of an interest in lands and connected fran-

chises, granted for the construction of a public work, may be declared for

non-compliance with the conditions annexed to their grant or their pos-

session, when forfeiture is provided by statute, without judicial proceed-

ings to ascertain and determine the failure of the grantee to perform the

conditions. '

'

Mr. President, when you consider the fact that has been de-

veloped before the Senate in the reports of its Committees on
Interstate Commerce, that a taxing power upon the people of

this country greater than that exercised by Congress, upon every

man, woman, and child, has imposed a debt of $3,000,000,000

upon this people in the shape of fraudulent and fictitious securi-

ties, and that, while we are here pretending to exercise the pow-
ers of legislation in this most important of all subjects, the

power of taxation, the power to oppress the labor of the coun-

try and take from its hire for public purposes, has been exer-

cised without our knowledge or consent, and a debt greater than

the war debt has been imposed and now rests upon the people

by virtue of the issue of fraudulent securities issued by trans-

portation companies with the power to tax for all locomotion

and transportation to pay the interest on their securities—when
we reflect that this expanse of public land is now proposed to be

appropriated to the same purpose, to float additional securities

with the power of taxation upon the people of this country, the

magnitude of the question involved in this bill may be some-

what appreciated. The passage of this bill in its present shape

will be a menace to all the property interests of the country. It
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will be a defiance by the Senate of the people and their just de-

mands. It will be a declaration that the Senate will use the

powers of legislation in the interests of corporate power and

against the people.

On May 28 Senator Dolph supported his bill. Tlie

Canadian Government, lie said, had been subsidizing the

Canadian Pacific Eailroad. The Northern Pacific Eail-

road Company, on the contrary, had to contend with

threats of forfeiture of their land grants, greatly im-

pairing their credit, and yet it was making heroic ef-

forts to complete the road.

Thus it appears to me that we owe something to the stock-

holders of this company, the people who put their money into

this enterprise. It seems to me unjust now as an equitable

proposition when hundreds of thousands of dollars are being

expended upon this link, this 75 miles in the Cascade Moun-
tains, when it is partly graded, when surveying parties have

been seeking to find a practicable route through the mountains

ever since the company was incorporated, when a great tunnel

is being constructed^it seems to me, I repeat, that it is unjust

now to declare that they shall be deprived of that land if the

road is not completed when this act shall take effect. If they

were not now prosecuting the work with energy, if it could be

shown that they were not being diligent in the construction of

the Cascade branch, if they were delaying the construction and
seeking to hold on to the grant, I would not say a word ; but
with the diligence that is now being used it appears to me that

we ought not to throw an obstacle in the way of the construc-

tion.

Something has been said here in regard to the conditions of

this grant and the character of it. I do not believe that there

is a lawyer in this body and there are few out of it but who
know that this grant is a grant in prcesenti, that it transferred

the title upon conditions, that when the conditions are per-

formed, no matter whether within the time limited in the act

or afterward, the title becomes perfect and beyond the power
of Congress to interfere with it; that as this road was to be
constructed in sections of 25 miles, and it was provided that

whenever a section was completed the President of the United
States should appoint commissioners to examine it and accept
it and then patents should issue to it; whenever a 25-mile sec-

tion was constructed and commissioners were appointed to ex-



LAND GRANTS TO RAILROADS 257

amine it and it was approved by the President of the United
States, no matter whether the patents were issued or not, the
title of the company became perfect to the lands so far as the

road had been accepted. The grant is in its nature divisible,

and under the provisions of the act every section stands upon
precisely the same basis as if there had been a separate act for

each 25-mile section ; and no lawyer under a grant with such
conditions, in my judgment, after a thorough examination of

the question, would contend that the provision as to the com-
pletion of the entire road at all affects the condition as to the

sections of the road which had been completed, examined, and
accepted in accordance v/ith the terms of the act.

He also pleaded for the settlers who had in good
faith bought lands from the company.

The Northern Pacific company issued a circular and adver-

tised that, if people would go on the lands and settle on them
and improve them, when they had been earned by the company
by construction of its road, they would be graded and settlers

should have the first right to purchase at an appraised value or

in some cases at $2.60 an acre. Some people went onto these

lands under those provisions, and have fenced, cultivated, and
improved them, and there are great fields of wheat growing on
them to-day. Many of the settlers have exhausted their home-
stead and preemption rights, and if Congress should not make
any provision for such persons they would be liable to lose

their lands and we should have them coming here at another

session of Congress for relief; others would jump their claims

under the land laws, and we should have a great deal of trouble

growing out of the matter.

Charles H. Van Wyck [Neb.] opposed the bill.

This land was given to the Northern Pacific on the ground
that their road would benefit the remaining land and that the

benefit to the Government from this donation would be the

enhancement of its other property by building the road; but

they delayed building the road for reasons best known to them-

selves, so that it was not completed until the land had become
valuable. I think there would be no injustice even now in

saying to this railroad company, '

' Half the grant at the comple-

tion of your road is worth more than the whole would have been

had you completed the road within the lifetime of the grant.
'

'

X—17
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Geoege F. Edmunds [Vt..].—How much would it have been

worth if the road had not been built at all!

Senator Van Wyck.—The American citizen went in advance

of the road.

Senator Edmunds.—And would not that be true in the great

and growing State of Nebraska, which through her Senator is

now asking Congress to help build railroads there?

Senator Call spoke again on June 2.

When a measure of great public importance is pressed upon
the attention of Congress by a large body of public opinion,

when it has been presented by the platforms of both the great

political parties of the country, when the Democratic party in

the last canvass presented distinctly to the country the pledge

that all unearned railroad grants should be forfeited, that the

policy of granting the lands in homesteads to actual settlers

was a necessary one for the well-being of the whole country,

that the policy of these large land grants to railroad corpora-

tions was a hurtful one in every respect, when the great hody of

the associated labor of this country has indorsed that view and
has spoken in the most emphatic terms recently to the country,

it can scarcely be justified that we should fail to take action

upon it, and it is certainly true that a failure to act when the

question is presented and the passage only of a law which re-

lates to a very small portion, an insignificant portion of this

vast domain, thus evading the question raised before us by the

public opinion of the country, will be regarded as a denial, as

hostile legislation, and, whatever the motives, it will in effect

and in fact be a denial of this proposition and of this demand
by the public opinion of the country.

It does not matter that this small proportion of this un-
earned land grant shall be forfeited and that it is right that it

should be. The great question upon which the people of this

country demand Congress to take action, and upon which in

my judgment the very stability of our republican institutions

depends, is left untouched ; and it is left untouched in the in-

terest of these vast land grants; it is left untouched in the in-

terest of accumulation without consideration of vast properties

in the hands of a few individuals; it is left untouched in the
interest of that great amount of taxation upon securities issued

without consideration and taxing the productive power of the
people of the United States without the authority of law, but
which is as practical and as effective in oppressing the industries
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of the country as if imposed by an act of Congress itself. And
for one, therefore, I am. not in favor of allowing this question

to pass without some expression of opinion on the part of the

Senate.

In the report of the Committee on Education and Labor, the

intelligent representatives of the associations of labor presented

the views and the opinions of that large and influential body
of our fellow citizens upon that subject. Since that time the

subject has continued to grow in importance. I will read a few
extracts from the testimony taken before the committee on this

subject, the testimony of Mr. William Godwin Moody found on
the seven hundred and twentieth page of the first volume of

that report:

The amount of the public domain that has been absolutely granted to

the railroads is 250,000,000 acres—an area equal to the Auatro-Hungarian
Empire and the Kingdom of Italy, with Switzerland and the Netherlands

thrown in.

The hurt is manifold. One of the most manifest features of it is that

it has driven our American people off the farms. Under the conditions of

the grants of the homestead lands the amount of land so granted to each

American citizen was limited to two quarter-sections at the most ; one

acquired by homestead right or purchase and the other by tree culture,

making altogether 320 acres. Under the grants to the railroads no limi-

tations have been made, and no conditions have been imposed as to the

disposal of the lands. The railroads take them purely as speculators,

and they enter upon the disposal of them as upon a gigantic speculation.

They are filling our country with these great estates; estates that sink

to insignificance the latifundia of old Eome, which were the cause of her

destruction. They are planting upon our soil a social system that is in

utter and direct conflict with all our institutions, and it is growing with

a rapidity that is almost beyond belief. That system is driving from
the soil those who should there find their homes with full occupation,

abundance, and happiness. Hundreds of thousands, aye, millions, of our

people are driven ofl: the land into the towns and cities, where they are

hived up in hovels and tenements such as the gentlemen of this committee

have seen, I believe, to some degree, and the sight of which, I under-

stand, was so exceedingly offensive to their olfactory nerves that they

abandoned that method of investigation—at least it has been so reported

by the papers. The facts are that while there are hundreds and thou-

sands and millions of acres of our lands, cultivated and uncultivated, in

the hands of private owners, without a single fixed inhabitant upon them,

we have here in the city of New York a population so dense that it is

reckoned at the rate of 500,000 people upon a single square mile; a mass
of people living in a state of wretchedness unendurable to the sight of

gentlemen of this committee, and absolutely unendurable to the life of

those people themselves—for we find that the mortality in those districts

is double what it is in the other sections of New York. '

'

This testimony has been verified in the report of the Com-
jnissioner of Labor, in the fact that there are a million of un-
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employed people now in this country, in the fact that labor is

disturbed and there is unrest everywhere, in the fact that there

is among our people a disposition for change, for new legisla-

tion, or something that will cure the manifest evils that affect

the family, that affect the comfort and well-being of the entire

community. We are not at a loss to understand why that is

when we understand that between three and four thousand mil-

lions of securities which have no consideration but, as was said

by the Senator from Texas [Richard Coke], the ink and the

paper upon which they are made, but which carry with them

a taxing power upon every man, woman, and child to meet the

gross amount of nearly $900,000,000 a year, that being the total

gross earnings of these corporations, and between three and

four thousand millions appears to be the most reasonable esti-

mate of this character of securities bearing a proportionate part,

of this vast amount of tax paid for railroad transportation.

Mr. President, we have here this vast grant of something

like thirty or thirty-two million acres which are involved in this

question of forfeiture, which were not earned within the time

specified in the granting acts, which were given upon the ex-

press condition, so specified in the law, that it should not be a

grant unless that condition was complied with; and we find

upon an examination of the reports that have been made to the

two Houses of Congress and a careful estimate of the facts that

between thirty and forty million dollars will be made from this

land grant by the few projectors of this enterprise, those who
hold and control its stock, over and above the entire cost of the

construction of the road. We find that the indirect effect of

this action of Congress is to tax the people who shall occupy
these public lands not only with the actual cost of the construc-

tion of this road and then give it to a few individuals, but with
thirty or forty millions above and beyond the cost of the road.

James Z. George [Miss.].—Do I understand the Senator
that the Government paid enough to build and equip the road
fully from end to end and $30,000,000 besides?

Senator Call.—That is the effect of it.

Senator George.—So as to make them a present of the road
and $30,000,000 as a bonus for building it? Is that the idea?

Senator Call.—That is the idea. I have been informed that
there has been offered by an English syndicate an amount nearly
equal to $300,000,000 for the land if the title can be confirmed.

Now, Mr. President, here is a great public question, a ques-
tion involving the safety of the Republic, for both political par-
ties have asserted, and it is plain to the eye of reason and argu-
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ment that there can be no republican government if there be
several hundred millions of dollars in value of the public land
granted without consideration and as a gift to individuals.

Upon that proposition there can be no kind of doubt or question

that the people of this country will not sustain this Congress,

and that it cannot be covered up by any delusive and illusory

propositions and arguments in regard to the consideration of

the construction of a railroad. The necessity of railroads, the

advantage to the public, the necessity of them to the civilization

of the country is one thing in which all will acquiesce. The
construction of them even by donations from the Federal treas-

ury is another thing, which does not concern that question. If

it be expedient that the public policy shall be established of

building these great public highways by donations from the

public treasury, none will contend but that it should be limited

to the cost of the road. None will deny that in the case of the

subsidy to the Northern Pacific Railroad it should be a lien

upon the property returnable to the people in some shape or

form. No one can justify the imposition by law (being the di-

rect effect of a grant of the public lands) of the burden of build-

ing a railroad upon the settlers upon the public lands, taking

from them and their hard-earned toil the entire cost of a rail-

road, and then adding to it as much again as the cost paid by
them, and then give this enormous sum of from sixteen to forty

million dollars and the franchise and the completed railroad

built by the labor and toil of these people to a few individuals

who manipulate and control and own the stock of the road.

That is the question that is presented from which there is no

escape and no denial, and the question is how are we going to

deal with this condition of things.

I am in favor of a final settlement of this question. I have

no enmity to corporations. I recognize them as an instrument

of modern civilization. Associated effort, which can only be

effective in the form of corporate authority, is the great instru-

ment of modern civilization ; but it is a distinct question whether

they should be left without restraint, whether railroads should

be built by impositions upon the settlers and the hard earnings

of those who toil upon the public lands, and then give them

away with two or three times their cost with the power of taxa-

tion of those people. That is a different and a distinct ques-

tion. That has nothing to do with the utility of railroads,

nothing to do with the policy of aiding them either by grants

of public money or otherwise. It is that question of abuse of the

legislative power of government in making donations of public
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lands and increasing the power of individuals to impose unrea-

sonable burdens on the country which we have to deal with.

It is no answer to this line of argument to say that the pub-

lic in carrjdng into operation a transportation system has been

greatly benefited, that freights have been reduced, that trans-

portation has been made easy. We have a right to demand that

it shall be done with the least cost to the people consistent with

a reasonable and liberal profit to those who engage in these

enterprises.

How did that distinguished man, whose great capacity none

will deny, the lamented President of the United States, deal

with this question when it came before him? I refer to the

late President Garfield. What did he say to the American peo-

ple, with the authority of his great name and reputation, with

regard to that question which the Senate proposes to set aside

and not deal with as demanded by the people—the question of

this vast corporate interest unrestrained by law, the question

of the donation of millions upon millions of acres of the public

land without reference to the cost of construction? President

Garfield, in his address upon "The Future of the Republic,"
delivered before the literary societies of the Western Reserve
College, of Hudson, Ohio, on the 2d of July, 1873, said:

All railroad experience has verified the truth of George Stephenson's

aphorism, that, '
' when combination is possible, competition is impossible. '

'

It is easy to see that we are repeating the experience of Great Britain

on a vast scale. We have doubled our miles of railway in the last eight

years.

The process of consolidation of our leading lines of roads has been
even more rapid than that of construction, and whatever dangers we
may expect from the system are rapidly culminating to the point of
full development. In antagonism to these and to similar combinations
of capitalists are the combinations of laborers in trades unions and labor
leagues. The indications are abundant that we shall soon see, set in full

array, a conflict between capital and labor—a conflict between forces that
ought not to be enemies, for labor is the creator of capital, which is only
another name for accumulated labor. It is the duty of statesmanship to

study the relation which the Government sustains and ought to sustain in

this struggle, and to provide that it shall not be the partisan supporter
of either combatant, but the just protector of both. The right to labor
has not been sufficiently emphasized as one of the rights of man. The
right to enjoy the fruits of labor has been better secured.

In view of the facts now set forth, the question returns, What is likely
to be the effect of railway and other similar combinations upon our
community and our political institutions? Is it true, as asserted by the
British writer quoted above, that the state must soon recapture and control
the railroads, or be captured and subjugated by them? Or do the phe-



LAND GRANTS TO RAILROADS 263

nomena we are witnessing indicate that general breaking up of the social

and political order of modern nations so confidently predicted by a class

of philosophers whose opinions have hitherto made but little impression on
the public mind?

The analogy between the industrial condition of society at the present

time and the feudalism of the Middle Ages is both striking and instruc-

tive. In the darkness and chaos of that period the feudal system was the

first important step toward the organization of modem nations. Powerful
chiefs and barons intrenched themselves in castles, and in return for sub-

mission and service gave to their vassals rude protection and ruder laws.

But, as the feudal chiefs grew in power and wealth, they became the op-

pressors of their people, taxed and robbed them at will, and finally, in their

arrogance, defied the kings and emperors of the mediaeval states. From
their castles, planted on the great thoroughfares, they practiced the most

capricious extortions on commerce and travel, and thus gave to modern
language the phrase '

' to levy blackmail. '
' The modern barons, more

powerful than their military prototypes, own our greatest highways, and
levy tribute at will upon all our vast industries. And, as the old feudalism

was finally controlled and subordinated only by the combined efforts of

the kings and the people of the free cities and towns, so our modern
feudalism can be subordinated to the public good only by the great body
of the people acting through their governments by wise and just laws.*******

States and communities have willingly and thoughtlessly conferred these

great powers upon railways, and they must seek to rectify their own
errors without injury to the industries they have encouraged.

Now, Mr. President, these words of Mr. Garfield, who un-
questionably, whatever may be said of him, was a man of great

thought, a man of profound reflection, come to us with great

force when we are considering the question of dealing in our
discretion with a grant of thirty-odd millions of acres of the

public land over which Congress has plenary and absolute power
for a railroad constructed outside the terms of the law with no-

tice to everyone that the law giving that grant had expired,

for I undertake to say that there is not a single ground of argu-

ment to the contrary.

It has been said that no lawyer would express an opinion

that this grant was not vested up to the point of the present

completion of the railroad company. Why, there is not a deci-

sion of the Supreme Court and there is nothing but a single

decision of the district court in Oregon and one or two others

that Congress has abdicated its sovereign power of legislation

and created a vested right, in defiance of the power and the

duty of Congress, to an empire of public land under an act

which in express terms required that if a certain thing was not

done, to wit, the completion of the road by a certain time, it

should be without force and effect, or, as the Supreme Court
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says, in the decision that I have before me, in words the law is

a law as well as a grant and the grant is controlled by the law.

Without the law it has no existence, and the law says it shall

exist only upon condition, a condition which was never per-

formed, and to this force and effect is every word of every de-

cision, and the single fact that the Supreme Court has said that

the words "there shall be and is hereby granted" create a

present interest is the only foundation of an argument without

reason and without countenance in the authorities which seeks

to overturn the fact that the law controls the grant and that it

is an act of sovereign legislative power for a great public pur-

pose limited by time, because it is absurd to say that to do that

a hundred years hence which to do to-morrow would be of great

public service would be a compliance with the public necessities

and the public uses. Therefore time is of the essence of the law,

made so expressly by the reason of the act itself, sustained by
the reason of the law and by the public policy upon which it

was based. Therefore I undertake to say that neither can there

be an argument or pretence of an argument or reason for the

assertion that the power of Congress is not absolute and discre-

tionary over this subject.

I undertake further to say that it is a demonstrable fact

that if we are to aid this railroad corporation, if this franchise

to this great corporation of the road built by it does not fur-

nish a compensation for its cost, we had better pay for it out

of the public treasury and pay the reasonable and proper and
just cost of the construction of the road than to impose upon
the people of this country the burden of paying two or three

times its value, or to impose it upon that portion of the people

of this country who live in Oregon, Avho live in Idaho, who live

in the States and Territories along the line of the road. The
policy of this law was to say, before that country was occupied,

"We will give this land if you will construct this road within
the time limited," and in doing that from this enormous em-
pire, greater than has been acquired by conquest almost at any
period of the history of the world by the armies of one nation
from another—from this great empire of public land, this act

of Congress making the grant undertook to say there should be
paid out of the labor and toil of the people who settled upon
it whatever might be demanded as the cost of the construction
of the road, which even at the present value of this land would
realize to the grantees probably $100,000,000 more than the en-

tire cost of construction of the railroad.

Certainly the intendment of the act was that it should be a
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reasonable cost of construction, but, as Mr. Garfield said, these

grants were made unreasonably, recklessly, without the limita-

tions which sound policy would have imposed, and from the re-

port to the two Houses of Congress the report of the president

of the company, the report of the auditor, and in estimating, as

the committee of the House did, the mean between the two re-

ports they find that in addition to paying the entire cost of the

construction of the road there was a difEerence of from sixteeri

to thirty or forty million dollars of profit over and above the

estimated cost of the road, even taking the completed portion

of it, and that was at the valuation of two dollars and a half an
acre for the land.

Now, Mr. President, it cannot be disguised that what is pro-

posed and what is sought to be done is a gift of an amount esti-

mated from $16,000,000 to $93,000,000 to some few persons,

and that this is sought to be covered up under the pretence of

vested rights—vested rights under a law that gave notice to

everyone that they should have no existence until the condition

upon which the grant was made was performed. Now, what
does the Supreme Court of the United States say on that mat-

ter? The law, as I have said, required the completion of this

railroad by 1879. It has been said that there is an equity that

arises against the United States because it was not enforced, be-

cause Congress took no action, that the law, which is mandatory,

which by its very nature cannot be a law except it is absolute

and is notice to everyone, was set aside and repealed. That is

not the nature of law. It is not permissive, but it is command-
ing. It is an exercise of sovereign power ; it admits of no dis-

tinction and of no qualification. The law said there shall be

this grant made on condition that this road is completed by a

certain time, and not otherwise.

John H. Mitchell [Ore.].—Suppose, after the time has ex-

pired for the completion of the whole road as designated in the

act, that then the Congress of the United States, instead of de-

claring a forfeiture as they undoubtedly had the right to do at

that time, proceeded to pass an act granting the same company
further privileges in connection with the road by giving them

the right of way through Indian reservations, and all that,

what effect, if any, in the judgment of the Senator from

Florida, would that grant have on the question now under con-

sideration ?

Senator Call.—It would depend entirely upon the language

used, and the purpose as declared for which such extension was

made. The mere fact of perfecting its right to go through ai^
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Indian territory would have nothing to do with the land grant.

It would not touch the question. It could not destroy the effect

of the exercise of sovereign, absolute legislative power in the

original grant.

Senatob Mitchell.—Can there be such a thing as a waiver

in law upon the part of the general Government in reference

to a land grant by failing to proceed to take advantage of the

failure to complete the road within the time and declare a for-

feiture?

Senatob Call.—I think not. I think such a thing as that

would be a clear denial of the force and effect of the law. Noth-

ing can waive a law or repeal a law except the sovereign legis-

lative power that enacted it, and which by constitutional au-

thority has express power to do it. But that question has been

decided in The United States vs. Clarke (8 Peters, 436), con-

firmed and affirmed by repeated decisions subsequently, and es-

pecially in the case from which I read, The United States vs.

Thompson (98 United States Supreme Court Reports), where
the court then said:

The United States possess other attributes of sovereignty resting also

upon the basis of universal consent and recognition. They cannot be

sued without their consent. (United States vs. Clarke, 8 Pet., 436.) If

they sue, and a balance is found in favor of the defendant, no judg-

ment can be rendered against them, either for such balance or in any
case for costs. (United States vs. Boyd, 5 How., 29; Eeside vs. Walker,

11 id., 272.) A judgment in their favor cannot be enjoined. (Hill vs.

United States, 9 id., 386.) Laches, however gross, cannot be imputed

to them. (United States vs. Kirkpatrick, 9 Wheat, 720.) There is no
presumption of payment against them arising from lapse of time. (United

States vs. Williams, supra.) They can maintain a suit in their own name
upon a non-negotiable claim assigned to them. (United States vs. White,

2 Hill, N. Y., 59.)

The rule of nullum tempus occurrit regi ' has existed as an element

of the English law from a very early period. It is discussed in Braeton,

and has come down to the present time. It is not necessary to advert

to the qualifications which successive Parliaments have applied to it.

The common law fixed no time as to the bringing of actions. Limita-

tions derive their authority from statutes. The king was held never to be

included, unless expressly named. No laches was imputable to him.

These exemptions were founded upon considerations of public policy. It

was deemed important that, while the sovereign was engrossed by the

cares and duties of his office, the public should not suffer by the negligence
of his servants. "In a representative government, where the people do

not and can not act in a body, where their power is delegated to others

and must of necessity be exercised by them, if exercised at all, the reason
for applying these principles is equally cogent."

' '
' No time lapses against the king. '

'
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That answers the Senator from Oregon. If no laches can
be imputed to the Government, if the negligence of the servants

of the Government cannot affect the law, but it stands until re-

pealed, where can the waiver be? A law by your Constitution

is repealed, is deprived of its force and effect, only by a certain

exercise of sovereign legislative power. It cannot be modified,

,v cannot be diminished, it cannot be altered in its force or

operation except constitutionally by the exercise of the sover-

eign legislative power that enacted it. Therefore, if it cannot

be altered or affected or qualified or repealed, there can be no
waiver of it. Considerations of equity address themselves to the

general legislative discretion of Congress.

But what did Mr. Garfield say upon the subject of this ques-

tion of vested rights which are so often interposed to deny and
qualify the exercise of the sovereign legislative power of the

Government? The very existence of property depends upon
its use in such form that it shall not burden the people of the

country with such taxes and such impositions as will make life

uncomfortable, as will deprive it of ease and comfort. The ex-

istence of corporate power and property depends, as he says,

upon wise and just and temperate legislation by the Congress

of the United States and by the State legislatures within their

respective spheres. He says:

Since the dawn of history the great thoroughfares have belonged to

the people—have been known as the king's highways or the public high-

ways, and have been open to the free use of all, on payment of a small,

uniform tax or toll to keep them in repair. But now the most perfect and

by far the most important roads known to mankind are owned and man-

aged as private property by a comparatively small number of private

citizens. In all its uses the railroad is the most public of all our roads;

and in all the objects to which its work relates the railway corporation

is as public as any organization can be. But, in the start, it was labeled

a private corporation; and, so far as its legal status is concerned, it is

now grouped with eleemosynary institutions and private charities, and

enjoys similar immunities and exemptions. It remains to be seen how
long the community will suffer itself to be the victim of an abstract defi-

nition.

It will be readily conceded that a corporation is strictly and really

private when it is authorized to carry on such a business as a private

citizen may carry on. But when the State has delegated to a corpora-

tion the sovereign right of eminent domain—the right to take from the

private citizen, without his consent, a portion of his real estate to build

its structure across farm, garden, and lawn, into and through, over or

under the blocks, squares, streets, churches, and dwellings of incorporated

cities and towns, across navigable rivers, and over ami along public high-

ways—it requires a stretch of the common imagination, and much refine-

ment and subtlety of the law, to maintain the old fiction that such an
organization is not a public corporation.
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In the famous Dartmouth College case it was decided, in 1819, by the

Supreme Court of the United States that the charter of Dartmouth Col-

lege is a contract between the State and the corporation which the

Legislature cannot alter without the consent of the corporation; and

that any such alteration is void, being in conflict with that clause of the

Constitution of the United States which forbids a State to make any law

impairing the obligation of contracts. This decision has stood for more

than half a century as a monument of judicial learning and the great safe-

guard of vested rights.' But Chief Justice Marshall pronounced this de-

cision ten years before the steam-railway was bom, and it is clear he did

not contemplate the class of corporations that have since come into being.

But year by year the doctrine of that case has been extended to the

whole class of private corporations, including railroad and telegraph

companies.

But few of the States, in their early charters to railroads, reserved

any effectual control of the operations of the corporations they created.

In many instances, like that of the Illinois Central charter, the right

to amend was not reserved. In most States each Legislature has narrowed

and abridged the powers of its successors, and enlarged the powers of the

corporations; and these, by the strong grip of the law and in the name
of private property and vested rights, hold fast all they have received.

By these means not only corporations but the vast railroad and telegraph

systems have virtually passed from the control of the State. It is pain-

fully evident, from the experience of the last few years, that the etforts

of the States to regulate their railroads have amounted to but little

more than feeble annoyance. In many cases the corporations have treated

such efforts as impertinent, intermeddling, and have brushed away the

legislative restrictions as easily as Gulliver broke the cords with which
the Liliputians attempted to bind him. In these contests the corporations

have become conscious of their strength and have entered upon the work
of controlling the States. Already they have captured several of the

oldest and strongest of them; and these discrowned sovereigns now follow

in chains the triumphal chariot of their conquerors. And this does not

imply that merely the officers and representatives of States have been

subjected to the railways, but that the corporations have grasped the

sources and fountains of power, and controlled the choice of both ofBcers

and representatives.

The private corporation has another great advantage over the municipal
corporation. The jurisdiction of the latter is confined to its own terri-

tory; but, by the recent constructions and devices of the law, a private cor-

poration, though it has no soul, no conscience, and can commit no crime,

is yet a citizen of the State that creates it, and can make and execute

contracts with individuals and corporations of other States. Thus the

way has been opened to those vast consolidations which have placed the

control of the whole system in the hands of a few and have developed
the Charlemagnes and Gsesars of our internal commerce.

In addition to these external conquests, the great managers have in

many cases grasped the private property of the corporations themselves;

and the stocks which represent the investment have become mere counters
in the great gambling-houses of Wall street, where the daily ebb and flow

of the stock market sweeps and tosses the business and trade of the con-

tinent.

" Daniel Webster presented the arguments which were sustained by the

court.



LAND GRANTS TO RAILROADS 269

This is the answer which has been made by a great leader

of the Republican party. This was the answer which the plat-

forms of the Republican and Democratic parties gave to the

question of leaving this vast unearned land grant in the pos-

session of a few individuals. No proconsular power in the Ro-

man Empire was ever so great as the dominion of the thirty-

odd millions of acres of magnificently fertile land, to be in-

habited by millions of the people of this country, in defiance of

the public law of the country which dedicates that land to home-

stead settlement, to actual settlement, which recognizes the

principle that the land of the country belongs to the people who
toil and work upon it, which the public interest demands shall

be in their hands with the least possible cost. This is the an-

swer that is given to the proposition now made, which is in-

volved in the Senate's turning its back now upon the proposi-

tion of forfeiture and attempting to appease the public mind
by a forfeiture of an insignificant portion of the territory, not

desired by the corporation, over which it has built no road,

while the great practical question before the country. Shall the

unearned grant, unearned within the time specified in the act,

be forfeited, is answered by non-action and by indirect efforts

to confirm it?

On June 15 Senator Van Wyck offered an amend-
ment to the bill repealing the exemption of the rail-

roads' right of v^ray through the Territories. This was
adopted by a vote of 26 to 20.

Senator George moved to amend the act by express

statement that the Government did not waive any right

to have any other land grant than the one in question

forfeited for any failure, "past or future," of the com-

pany to comply with the conditions of the grant. This

was adopted without division.

The opposition, with one exception, feeling that the

rights of the Government were fully protected, did not

oppose the bill, and it passed by a vote of 42 to 1, the

negative vote being that of Henry W. Blair [N. H.],

who believed that the way should be left open to re-

store to the people all the lands granted to the rail-

roads.

The bill was referred in the House to the Committee

on Public Lands, which, through Barclay Henley [Cal.],
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the chairman, reported a substitute measure declaring
the forfeiture of all grants the conditions of which had
not been complied with, and throwing them open to

settlement.

The bill was passed on July 27 by a vote of 187
to 47.

The Senate refused to concur in the House substitute

and a joint conference committee was appointed. It

failed to agree, and was discharged during the next
session, and a second conference committee was ap-

pointed. This also disagreed, and a third conference

was appointed.

The subject came up again during the first session

of the Fiftieth Congress (December, 1887-October, 1888).

On January 13, 1888, Preston B. Plumb [Kan.] in-

troduced in the Senate a bill to forfeit all unearned
grants of lands to railroads. It was referred to the

Committee on Public Lands, which reported the bill on
January 23. It came up for discussion on April 17,

when various amendments were proposed, some of which
had the effect of exempting certain lands from for-

feiture.

Forfeiture of Eailroad Grants

Senate, Apbil 26-May 8, 1888

Joseph N. Dolph [Ore.] on April 26 charged the

Democratic party in Congress with partiality toward the

South in the matter of forfeiture of land grants to rail-

roads.

I call attention to the fact that in one of the acts forfeiting

railroad land gi'ants there is excepted out of the provisions of

it the grant to the Gulf and Ship Island Railway Company for

the express purpose of allowing the company to earn those lands,

and that in another that thing was done which has been the sub-

ject of so much discussion in the Senate and of which some
Senators stand in such mortal fear. There were confirmed to a

railroad company, not to the original grantee, but to the assignee

of the original grantee, the earned lands, and their title was
placed by the act beyond the power of Congress to reach them.
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Can it be that the location of these grants had anything to

do with the action of Congress and accounted for the silence

of my friend from Florida [Wilkinson Call] and my friend

from Louisiana [Randall L. Gibson] ? If so, how can we ac-

count for the fact that the clarion voice of the then senior Sen-

ator from Nebraska [Mr. Van Wyck] was not heard protest-

ing against such action? There was no protest. There was
silence on that side of the chamber and silence on this side of

the chamber; and in the year 1886, without a dissenting voice,

the time was extended to enable this Southern railroad com-
pany to earn its grant by the construction of its road, and even
the Democratic House of Representatives consented to it, and a

year later consented to the great iniquity of confirming to an-

other Southern railroad company lands which had been earned
by the construction of road after the time limited in the grant.

On May 8 Henry M. Teller [Col.] spoke in the in-

terests of settlers on the lands proposed to be for-

feited.

Is it the Government that is to be benefited? Not at all.

The moment it is declared that these are void entries, that mo-
ment the land is open under the settlement law, and Mr. Jones

and Mr. Smith and everybody else jump onto it, and the man
who had cultivated it for fifteen years and put fences on it and
houses on it and had made it a garden, who has held it and paid

taxes on it, is deprived of his property that some saloonkeeper

who hung around the town and did nothing may go upon it and

receive the benefit of the enhanced value by the labor of the

former occupant.

What I mean to say is that, when the Government has by its

decision misled its citizens and justified them in buying land of

the Government or of a railroad company, the Government,

while it is not in law, is in morals and in decency estopped from

despoiling its citizens in that way.

James H. Berry [Ark.].—I want to say to the Senator that

a very large portion of this land which we are discussing is not

agricultural land ; it has no houses and no ditches and no farms

upon it. It is mineral land ; it is iron land of great value. The
Senator says that the Government would not be benefited. The

law requires this land to be offered to the highest bidder. If it

is offered to the highest bidder to-day it will bring from $25

to $30 an acre, it is said. If there is any reason why these men
who purchased in fraud of the law, in the face of the instruc-
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tions of the Commissioner of the General Land Office, shall be

given by this Government the difference between a dollar and a

quarter an acre and that vi^hich the land will bring at public

sale to the highest bidder—if there is any reason why we should

donate and contribute this to these corporations and these syn-

dicates that do not occupy the land, I shall be glad if the Sen-

ator from Colorado would tell me what that reason is.

Senator Teller.—I take issue with the honorable Senator.

There is not any law that requires the land now in controversy

in Michigan to be put up and sold at auction. It is discretion-

ary with the department. They may withdraw it from the oper-

ation of the settlement law and put it up. The Senator knows
that upon pretty nearly every one of these pieces of land there

are now four sticks laid out in the shape of a basement of a

house. He knows that there is a little something done upon it

by some speculator, and it is not a question whether the Gov-

ernment of the Unitetd States is to get what the value of the

land is, but it is a question whether somebody else who has not

had anything to do with this land up to the present time shall

step in and have the enhanced value produced, perhaps not by
the labor that these men have put upon it in Michigan, but by
the holding of it until circumstances have made it valuable,

upon which they have paid taxes for fifteen or eighteen years,

and some man who has no claim at all upon the Government,
who has never been misled by the action of its officials, who
never has paid a dollar in State tax or anything else, or paid

for the land, is to come in and take it as a homesteader or pre-

emptioner if he sees fit.

Senator Berry.—The Senator has just admitted that it was
in the power of the department to withdraw it from settlement

and offer it to the highest bidder.

Senator Teller.—So as to the men who bought the land in

the vicinity of Denver, who bought it from a railroad company
that had a patent to it, and, after there had been two determina-
tions in the department that it was railroad land and not pub-
lic land, it is in the power of the President of the United States

to put up that land that has now enhanced in value, having
passed through the hands of half a dozen owners, and sell it

for a thousand dollars an acre ; but it would be downright rob-

bery if he should do it; and there has not been any President
who has ever sat in the chair of Washington who would have
thought of doing it. The people of the United States are not
so poverty-stricken and so poor that they want the Government
of the United States to engage in robbing the citizens. They are



LAND GRANTS TO RAILROADS 273

willing that the Government should do what any individual

would be compelled to do by the decent and respectable people

of the community in which he lived, and that is to make good
his contracts and not to resort to technicalities of law. I say

that the Government of the United States cannot afford to take

from anybody the land it has conveyed to him when the pur-

chaser believed that he was getting a title from the Government,
there being no fraud on his part.

If there was a mistake, what is the rule of equity ? That the

man who made it must suffer for it, and not the man who acted

in good faith. If it was ignorance on the part of the Govern-

ment officers, then the Government should suffer. If it was
fraud on the part of the Government officers, then the Govern-

ment should suffer and not the citizen, unless the citizen partici-

pated in the fraud.

Now, Mr. President, it may be that you could save fifteen or

twenty or thirty thousand dollars of money by these proceed-

ings; it may be that by resuming control of the land I have
spoken of that is covered with houses in the city of Denver the

Government of the United States can add to its overflowing

treasury ; but does the Senator from Arkansas want that done ?

Does he believe the respectable people of this country want it

done when it comes out of the pockets of some citizen of the

United States who is himself without fault?

Mr. President, money of that kind would be a disgrace to us,

and ought to bring misfortune to us as well.

Senator Berry.—Mr. President, the Senator from Colorado

is horrified at the idea that this Government should attempt to

take lands because of a mere technicality, and he says the trou-

ble arose from a mistake of the Government. I read six letters

from the Commissioner of the General Land Office at Washing-

ton to the local officers at Marquette, telling them again and
again, "These lands are not subject to private sale"; and in

subsequent letters, "Tou have disobeyed the orders, and I again

remind you that they are not subject to private entry." In the

face of that the officers at Marquette went on and sold 800,000

acres of these lands, three-fourths of which were sold to twenty

corporations and syndicates, and the same register of the land

office is now in partnership with the parties who purchased ; and
yet the Senator from Colorado says that is a mere technicality,

and it would be robbery on the part of the Government to claim

the lands. That may be called a technicality in the courts in

which he has practiced, but in those in which I have appeared

that would be called fraud, and any man who would doubt that

X—18
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these corporations had full knowledge of the fact that the Com-
missioner of the General Land Office was instructing the local

land officers not to sell these lands at private entry—I say the

man who would doubt that knows little of the operations of the

corporations of this country.

Mr. President, the whole history of land grants to corpora-

tions of every character and description has been that in every

instance almost the corporation has failed to comply with the

conditions contained in the grant. The history of it is that,

wherever they have secured an advantage by the decision of any
court over any poor settler, they have with merciless hand
driven him from his home ; and yet when they have made a mis-

take, when they thought they could purchase in the face of the

law, when they knew they were violating the law, when this

land would have brought thousands upon thousands of dollars

if put up at public sale, when these favored individuals were
permitted in the face of the law to take it up at $1.25 an acre

and now come and make a pathetic appeal to Congress when
they have possession of lands said to be worth to-day millions

of dollars, the proposition that these men who paid $1.25 an
acre for 800,000 acres of land should receive back only the

money paid the Senator from Colorado thinks would be a great

hardship, and he seeks to make an appeal to the Senate and to

its sympathy in behalf of these sj'ndicates.

I assert that no man can read the testimony taken before the

House committee, no man can read the majority report, with-

out coming to the conclusion that in nine cases out of ten these

parties had knowledge of the fraud, and they knew they were
gambling, they knew they were speculating, and they have no
hold upon this land, but they have secured by paying a dollar

and a quarter an acre lands of immense value, and that their

hold is uncertain, and the department having decided against

them they come here now and seek to foist it upon a bill known
to be popular, a land-forfeiture bill forfeiting lands granted to

railroads. They know they cannot get their claim through on
its own merits, and their only hope is to tack it onto a bill that

the whole country is in favor of, and then they hope by that

means to confirm a title which was conceived in fraud and
which was known to be a fraud at the time it was done.

I insist that this land-forfeiture bill, which we all protest

that we want to pass, ought not to be clogged and loaded down
with amendments which will have a tendency to defeat it, and
then Senators go before the country and say the Senate of the

United States passed the land-forfeiture bill, but the House of
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Representatives did not agree to it when they are placing

amendments on it which they know that no man who under-

stands that testimony can conscientiously agree to.

The bill was amended and it passed without division

on May 9.

FOKFEITUEE OF EaILEOAD GkANTS

House op Representatives, July 5, 1888

The House referred the bill to the Committee on
Public Lands, which reported it three times, with amend-
ments, the House recommitting it twice. The third re-

port was debated on July 5. William S. Holman [Ind.],

who presented it, explained its nature.

The House proposition would have the effect in the case of

the Northern Pacific road and all the others to restore to the

people a large body of land, an aggregate of lands double the

area of the great State of Ohio, subject, however, to bona fide

sales. Is there an absence of power in Congress to do this? Is

it inequitable? This House has decided more than once that it

was within its power to declare these forfeitures.

Here the speaker review'ed the debate on the North-

ern Pacific grants.

Can any person say it is unjust to restore those lands to the

public domain, subject, of course, to the equities that might
arise on behalf of the purchasers of land opposite to completed

railroad ?

The country was teeming with people and the great land

grant increasing in value under their enterprise and labor be-

fore this railroad corporation thought proper to even take the

first step toward completing in good faith its part of the en-

gagement to construct this railroad. The facts were known to

the corporation as to the nature of their grant and the object

for which it was made, as well as to Congress or to the officers

of the Government. No laches of Congress or of the Govern-

ment officers can impair the rights of the people. They have a

right to demand that if the contract was not carried out in good
faith it should be declared void. I think the right and duty of

Congress to declare this forfeiture is clear beyond question upon
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every consideration of law and justice, and I am confident it is

sound upon the high consideration of public policy, for the

grant was made without justification, to build up private for-

tunes, and not for the public good.

Indeed, sir, that grant cannot be defended. Can any just

man defend any of these grants?

I admit that so far as the Union Pacific road is concerned

it stands solitary and alone. Its construction was authorized

for a purely political reason, in the midst of great public dis-

orders, and when it was deemed essential for high public rea-

sons that there should be closer relations between the Atlantic

and the Pacific States. I admit that at the beginning there was
some uncertainty whether the bond subsidy which the Govern-

ment provided for the construction of that road would be suffi-

cient, but when the act of 1864 finally passed, under which the

road was completed, then all men knew that the grant of 28,000,-

400 acres of land in addition to the enormous subsidy in bonds

was without any possible justification, for it was well known
at that time that the two series of bonds authorized were more
than sufficient to complete the road. The land grant was a

naked gift. That grant was opposed on this floor by Elihu B.

Washburne [111.] with the great ability and marvelous energy of

which he was master. I was glad to follow his lead. He opposed
these grants as earnestly as the distinguished gentleman from the

same State [Lewis E. Payson] has favored their forfeiture.

This Union Pacific grant was passed on the very heels of the

homestead law, and was the beginning of that extraordinary

system of land grants to corporations which has so fearfully re-

duced in a few years your public domain. Grants followed in

rapid succession. This Northern Pacific grant was one of them.

Look at the time when these events occurred.

While your people were watching with patriotic solicitude

the movements of your armies, while those the most interested

of all men in the public domain were rushing into the ranks of

your armies to steady and uphold the tottering pillars of the

Union, at that very time ex-governors of States, ex-members of

Congress, men of high social and political standing were here
upon this floor lobbying for these grants and securing by the
favor of Congress vast portions of your national wealth—your
public lands—of especial and inestimable value to the men

—

the laboring men of the country—who were then imperiling
their lives in the national defence. In that unpatriotic and mer-
cenary spirit these grants were obtained by which the people
Were robbed of their rights and imperial fortunes were secured.
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Congress was engaged in the work of parceling out among
mercenary capitalists your public domain when the clash of

arms could almost be heard in this hall

!

Are great grants of land obtained under such circumstances
to be carefully guarded by Congress and the courts of justice?

Will Congress refuse to declare their forfeiture when a just

ground for forfeiture is presented ? You have a right to declare

the forfeiture of these millions of the public land wrongfully
granted, and justice demands that it shall be done.

I do not wish to enter into a political discussion over this

matter of the public lands, but gentlemen in a recent debate here
talked as though the Democratic party had no special reason for

championing measures for the annulment of these grants. I

think the Democratic party have a special interest in the sub-

ject ; that party can look back with great satisfaction to the rec-

ord of its representative men on the land question.

Here the speaker reviewed the history of the Vir-

ginia Cession, the Louisiana Purchase, and the Home-
stead Law.

While the Homestead bill was pending in the House on the

18th day of December, 1861, I submitted a proposition that the

act of March 3, 1855, which had secured allotments of public

land to the soldiers of every successive war prior to that which
was then waging, should be extended to the soldiers of the then
existing war for the Union. That proposition was made in

view of the uniform policy of our Government in aU former
wars, and because no act could be more becoming a Republic

than to give the soldiers who fought in its defence a freehold

in the soil of their country. The argument against it was that

its tendency would be to monopolize the public lands, that

bounty-land warrants assignable would certainly produce that

result. That was the only argument that could be urged against

it, for the public lands were then ample for the purpose ; but it

was successful, and my provision failed by the action of the gen-

tleman who controlled the bill in the House. The debate on my
proposition to grant bounty lands to the soldiers of the war for

the Union, in view of the results, was one of the most interesting

debates that occurred during the war. John F. Potter, of Wis-
consin, who controlled the bill, indignantly declared, in his

speech against my amendment, that "the issue of land warrants
under previous acts has absorbed nearly 100,000,000 acres of

our public lands and thrown nearly that amount into the hands
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of speculators." William Windom, of Massachusetts, was still

more indignant, and declared, in substance, that it was mere

demagogy. James A. Cravens, of Indiana, a gallant soldier

of the Mexican war, was the only member who stood by me
with a speech. This debate will be found in the Congressional

Glole, second session Thirty-seventh Congress, volume 67.

But, Mr. Speaker, what an extraordinary result followed!

Within ten years afterward grants of public lands to an extent

unexampled in the history of any country were made to cor-

porations, commencing with the same Congress. How does the

account stand?

It appears, therefore, that while it was not thought proper

on February 22, 1862, to grant bounty lands to the soldiers of

the Union army on account of its tendency to land monopoly,

yet, beginning with July 2, 1862, with a grant of 28,000,400

acres to the Union Pacific Railroad corporations. Congress

within ten years gave directly to corporations and to States for

corporations 181,419,569 acres of land, a territory eight times

greater than the State of Indiana. All this in ten years ! While
from the year 1787 down to this day all the grants made by
Congress for common schools, the foundation of the grandest

system of education the world has ever seen, including the six-

teenth section of every township of the public domain down to

the formation of the Territory of Oregon, and the sixteenth and
thirty-sixth sections in every township of every State and Ter-

ritory organized since, including also all grants for universities

and colleges, and all grants for military services in all the wars
from the Revolution down to the war with Mexico, aggregate

146,678,061 acres.

A careful inquiry will reveal the fact that the present Ad-
ministration has absolutely reversed the land policy of the Re-
publican administrations. Instead of a policy that favored the

grants to railroad corporations, the Spanish and Mexican grants,

and the enormous claims under entries made for speculation,

every effort is now made consistent with justice to restore the

jjublic lands to the bona fide settler. General Sparks and his

able successor, Colonel A. M. Stoekslager, pursuing the same line

of policy under the earnest approval of the President, have re-

stored by Executive order 52,437,373 acres to the public domain.
You have, gentlemen, at the present session of Congress

passed a bill for the first time classifying the public lands and
securing to actual settlers all the remaining public lands adapted
to agriculture, protecting your remaining coal fields and streams
of water from monopoly, protecting your forests from destrue-
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tion, and repealing all laws under which speculation in the pub-

lic lands is possible. You have declared in that bill that the

public lands shall be held to secure homes for our people, and
for no other purpose. Had that bill been passed as a part of the

homestead measure of May 20, 1862, how many generations

would elapse before the peril would approach that comes to a

nation from a homeless, hopeless, and discontented people ! The
promise of a home on your public lands has through generations

past inspired with hope the hearts of millions of laboring men
of the United States. Every laborer at the forge, in the shop,

and everywhere has been buoyed up with the hope that after

a while by patient industry he might secure for his family an

independent freehold upon the public domain. It has been not

only the source of your greatness, but the ark of your safety.

But, unfortunately, the spirit that inspired the homestead law

died with its enactment ; the vast body of your public lands

were left exposed to speculation for the benefit of those for

whom the homestead law was not intended.

In that bill you have passed a homestead measure which does

not leave one acre of public land open to the speculator. By
that bill you have set apart your public lands for homes for

your people. If the Senate, yielding to just public sentiment,

should pass that bill, and this measure now pending of public

justice should become a law, much wiU have been done to re-

trieve the past.

Let this measure proposed by your Committee on Public

Lands pass. Let it become a law. Kestore the land to the peo-

ple from whom it has been unjustly taken ; restore to them these

millions of acres which have been so unwisely and improvi-

dently granted to favored parties; restore the land to its right-

ful owners and dedicate your remaining lands for homes for

your people and then those whose praise is most to be desired,

the unfortunate, the poor, the landless, will rise up and pro-

nounce their blessings upon the Fiftieth Congress of the United

States. [Great applause.]

William J. Stone [Mo.] defended tlie Democratic
land policy.

The Republican party, forgetting or ignoring the history of

the past, created corporations by congressional enactment, in-

vested them with great privileges and powers, and put charters

into their hands which authorized them to go out upon the fair-

est domain on the earth—the property of the American people,
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acquired and until then held by the Democratic party as the

future homes of our fast-increasing population—and appropri-

ate it by the tens of millions of acres; and, not content with

that, they must issue them more than half a hundred millions

of bonds, bearing a high rate of interest, to be paid out of the

earnings of honest labor. Instead of having landlords among
the titled nobility of Europe, holding by authority of the Crown,

we have corporation landlords, holding by authority of a Re-

publican Congress—corporations whose stock is largely owned
and held in Europe.

This system of corporation landlordism is, if anything, more
dangerous than the one against which our fathers drew the

sword. It is full of menace and danger to every man who looks

into the future of our country. The very idea of a single cor-

poration, especially one whose stock and bonds are principally

owned abroad, like the Northern Pacific, holding as the free

gift of the Government of the United States a territory as large

as the fifth State in the Union and capable of sustaining twenty-

five or thirty millions of people, cannot but excite the gravest

apprehensions in the minds of thoughtful men.
Our homestead laws were enacted with a view to serving the

needs of actual settlement. They were intended to facilitate

actual occupation of the public lands, and to promote the in-

terest of those who should venture to establish homes upon the
frontier and lay the foundations of great commonwealths. It is

undeniably true that these well-intended statutes have been a
great blessing to many thousands of poor men who have found
homes under their provisions; but in later years they have also

been grossly abused by the grasping and the vicious in a way
totally at variance with the public right, the public interest,

and the public weal.

Rich men, syndicates, and corporations have employed thou-
sands of people to make fraudulent entries for their benefit

under the preemption, desert-land, and other laws, by means of
bribery and perjury. The laws have been evaded and many
millions of acres of the public domain have been literally stolen.

Laws that were intended to protect the public lands from specu-
lation and preserve them as free homes for the homeless have
been so administered under administrations previous to the
present one as to enable a favored few to acquire lordly estates
amounting to tens of thousands of acres. I have not time to go
into this phase of the question with anything like detail. It is

sufficient to say that so startling and universal had fraud be-
come, and such a storm of protest was rising from the people
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against loose and dishonest methods of administration, that

President Cleveland, after having had a thorough and ex-

haustive examination made into the subject, in his first message

to Congress asserted that the tide of fraud and corruption had

risen so high and become so strong that the only remedy was to

repeal the laws under which such things were made possible.

Following the lead of the President, the Democratic House

of the Forty-ninth Congress passed a bill, reported from the

Democratic Committee on the Public Lands, repealing the com-

mutation clause of the homestead law, the preemption law, and

other laws under which the public lands had been fraudulently

appropriated during a long series of years, and holding what-

ever was left of the public domain exclusively for actual set-

tlement.

That bill was sent over to the Senate, and that Republican

house of lords refused to concur in the measure unless the

House would agree to insert a provision confirming all entries,

without regard to their character, which had been made up to

that time. That the House refused to do, because it was a

known fact, ascertained as the result of exhaustive investiga-

tions begun and prosecuted by the officers of the present Ad-
ministration, that frauds upon a large scale had been commit-

ted. Many fraudulent entries, involving millions of acres, were
then hanging up in the General Land Office, undergoing investi-

gation, with a view to cancelation because of their fraudulent

character. The House would not consent by an act of confirma-

tion to sweep all of that work of the department aside, and per-

mit the thieves to walk off with the plunder, bearing the sanc-

tion of our approval ; and hence the bill did not become a law.

None the less the President, through his subordinates, has

been going steadily on with the work of investigation, canceling

fraudulent entries, eradicating evils of various kinds, and per-

fecting the methods of administering the laws. In addition to

the forfeitures made by the Forty-eighth and Forty-ninth Con-
gresses, the Interior Department, by executive action, during
the present Administration has restored over 52,000,000 acres

to settlement.

The land thieves had a harvest of twenty years, and they
made hay while the sun shone. But the blizzard came with
Cleveland. Under his administration the first staggering blow
in twenty years was struck at this monstrous corruption. The
wolves showed their teeth, snarled and snapped, but the "man
of destiny" at the White House has been steadily beating them
back.
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I come now, Mr. Speaker, to consider briefly the bill imme-
diately under consideration. At the beginning of this Congress
a number of bills were introduced in the House to forfeit lands

granted in aid of the construction of railroads, which have been
favorably reported, and are now pending on the calendar of the

House. Some six weeks ago the Senate passed a bill entitled

An act to forfeit certain lands heertofore granted for the pur-

pose of aiding in the construction of railroads, and for other

purposes." That bill has been considered by the House Com-
mittee on the Public Lands, and, as it is general in its charac-

ter, it has been made the basis of the pending measure.

The Public Lands Committee have reported it back to the

House with amendments. Indeed, there are three reports from
that committee. It may not be inappropriate to remark that

a consideration of those reports will forcibly illustrate the posi-

tion of the Democratic and Republican parties on the subject of

forfeiting these railroad land grants.

The bill, as it came from the Senate, proposes to forfeit and
restore to the public domain all that part, and only that part,

of the lands granted by Congress to aid in the construction of

railroads which lie along that portion of the routes over which
no road has been built up to this date. That is the bill our com-

mittee have been considering. Out of it three propositions have
grown and are brought here into the House by the various mem-
bers of the Public Lands Committee.

First. Four distinguished Republican members of that com-

mittee, namely, Lewis E. Payson, Joseph McKenna, Augustus
J. Turner, and Dinger Hermann, tile a report in which they

recommend the passage of the Senate bill.

Second. A majority of the committee, through Judge Hol-

man, file a report in which they recommend an amendment to

the Senate bill extending its scope so as to embrace and forfeit

not only the lands where no road has been yet built, but also all

lands across which no road had been built at the expiration of

the period limited in the granting acts for the completion of the

whole road.

Third. My colleague on the committee, Thomas C. McRae
[Ark.] and myself have filed a separate report, in which we
recommend a forfeiture of the entire grant where there has been

a failure of compliance by the corporations with the terms and
conditions of the grant. We propose simply to go a little fur-

ther than the majority recommend in the report filed by Judge
Holman.

If the Senate proposition should prevail, the forfeiture would
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amount to 5,627,436 acres. If the majority amendment should

prevail, the forfeiture would amount to 54,323,996 acres. If my
proposition should be adopted the forfeiture would amount to

78,503,088 acres.

As to most of the features of the bill proposed by the House

committee we are all substantially agreed. We propose to ex-

cept from the forfeiture the rights of way of the companies,

and sufficient lands for depots, machine shops, and so forth. We
also except from the forfeiture all lands appropriated for town

sites, lands in the possession of actual settlers, and all lands held

by bona fide purchasers for value. I am in favor of all that.

The committee is in accord as to that. I would freely give to

the companies whatever lands are reasonably necessary to the

convenient operation of their roads. I would not disturb titles

and create confusion where towns and cities have been built;

nor would I disturb or distress actual settlers, or persons who
have in good faith purchased lands from any of the companies

for a valuable consideration. Whatever defect there may be in

such titles I would remove by an act of confirmation. The rea-

sons for such a course, I assume, are too manifest to require

elaboration.

If the companies are protected in their rights of way; if

town sites are left undisturbed because excepted from the for-

feiture; if honest actual settlers and bona fide purchasers for

value are protected from harm by having their titles confirmed

;

if all equities and all questions of this character are eliminated

from the legislation proposed, then there is nothing left but a

naked and unincumbered issue between the Government of the

United States, representing the people on the one hand, and
the railroad companies on the other. It is a simple issue be-

tween the grantor and the grantee, with all intervening rights

protected.

If the corporations receiving the grants have any equities

to urge in their own behalf, they have neglected their oppor-

tunities to do so, though they may expect to have it done for

them upon the floors of the House and Senate. In the com-
mittee room they have combated the forfeitures upon purely
legal grounds. They claim the lands as a matter of legal right,

and deny the power of Congress to disturb them. And it is

purely a question of law. I claim that the grants were made
upon such conditions as vest in the Government the right to re-

enter and take possession after a breach thereof.

I shall not discuss the legal phases of the proposed forfeit-

ures at this time. The Record is full of speeches made by the
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best lawyers in the House upon the subject. I shall quote but

one authority, that of the distinguished gentleman from Illi-

nois [Mr. Payson] , who wrote the minority report on the pend-

ing measure, in which he advises the House to adopt the Senate

bill. During the Forty-seventh Congress that gentleman was a

member of the Judiciary Committee. A bill had been intro-

duced and referred to that committee forfeiting the lands

granted to the Northern Pacific. That was the pioneer for-

feiture bill. That company was required to complete its road

in 1879. Its grant was made upon the condition that it should

do so. It did not construct its entire road by 1879. At the ex-

piration of the period limited for its completion only a com-

paratively small part had been constructed. The road is yet

unconstrueted, and so the question of forfeiture was fairly pre-

sented in the bill to which I have alluded. The gentleman from
Maine [Thomas B. Reed] was then chairman of the Judiciary

Committee, and, acting for the majority of that committee,

made an adverse report upon the bill. The gentleman from
Illinois [Mr. Payson] , acting with the Democratic minority,

prepared and presented a minority report advocating the pas-

sage of the bill. From that report, made July 24, 1882, I quote

:

We conclude, then, on the legal question of power in Congress, that

it has the right to declare the title to all unpatented lands in the grant

forfeited and revest the United States with it, so that it can be restored

to the public domain, open to sale and settlement under existing laws.

On July 6 the bill was passed by a vote of 179 to 8.

The Senate refusing to concur in the House's substi-

tute, a conference committee was appointed. It did not

report during the session.



CHAPTER IX

Pacific Eaileoads Funding Bill

H. Henry Powers [Vt.], of the Committee on Pacific Eailroads, Introduces

Bill in the House to Remit Obligations of the Union Pacific and Cen-

tral Pacific Eailroads to the Government; Charles K. Bell [Tex.] Pre-

sents Minority Report—Debate: David B. Henderson [la.], James G.

Maguire [Cal.], Mr. Powers, Joel D. Hubbard [Mo.], Mr. Bell, Galusha

A. Grow [Pa.], Grove L. Johnson [Cal.], William C. Arnold [Pa.], John

C. Bell [Col.], William P. Hepburn [la.], Henry A. Cooper [Wis.],

William W. Bowers [Cal.]; Bill Is Defeated.

IN
the session of 1895-96 H. Henry Powers [Vt], of

the Committee on Pacific Eailroads, reported in the

House a bill which declared in its title that its pur-

pose was

"to provide for the settlement of claims growing out of the is-

sue of bonds to aid in the construction of certain railroads, and
to secure the payment of all their indebtedness to the United

States."

The true purport of the bill will transpire in the

debate upon it. The measure related particularly to

the Union Pacific Railroad.

The measure was postponed to the next session.

In the ensuing presidential campaign the Democratic
platform declared specifically against the bill as con-

doning and confirming a default by the railroads con-

cerned of debts justly due to the Government.
On December 10, 1896, Charles K. Bell [Tex.] filed

a minority report of the committee against the bill.

Pacific Eaileoads Funding Bill

House of Representatives, December 19, 1896-January 11,

1897

On December 19 the bill came forward. David B.

Henderson [la.], of the Committee on Rules, brought
286
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forward the program for its discussion. He explained
the situation as follows:

The subsidy bonds covered by the bill amount to over $61,-

000,000. The amount of indebtedness on the 1st of next Janu-
ary will be, in round numbers, $111,000,000. The Government
has a second lien for this on 2,293.4 miles of railroad, with the

appurtenant property of the road. All of the prior liens upon
the property remain unpaid, and hence the amount involved

in the question to be considered is the Government claim, plus

the prior liens, amounting in all to over $172,000,000.

The President tells us in his message that on January 1,

1897, there will be due on the bonds of the road $19,000,000,

and by January 1, 1899, an additional amount of more than
$41,000,000. It is contended—I do not know with what truth

—

that if a foreclosure is had the Government will realize but very
little out of its claim. That, I trust, is a point on which we
will have ample discussion and full light.

On March 3, 1887, an act of Congress was passed authoriz-

ing the appointment of three commissioners to investigate the

whole subject of the relations of the bond-aided railroads to the

Government. On January 17, 1888, President Cleveland trans-

mitted the report of that commission, known as the Pacific Rail-

road Commission, to Congress, closing his message with these

words

:

The public interest urges prompt and efficient action.

To the second session of the Fifty-second Congress President
Harrison said as to the subsidy bond debt

:

We must deal with the question as we find it, and take that course

which will, under existing conditions, best secure the interests of the

United States.

And he renews his recommendation of the preceding year

:

That a commission with full power be appointed to make settlement.

To the second session of the Fifty-third Congress President
Cleveland, indorsing generally the department recommendation,
transmitted the annual report of the Secretary of the Interior,

wherein that officer recommended action by Congress on the sub-

ject, and referred approvingly to the report of the Government
directors, calling attention to the approaching maturity of the
subsidy bond debt and renewing the recommendation so fre-

quently made by their predecessors for a prompt and complete
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adjustment of the financial relations between the railroad com-

panies and the United States.

This he renewed in his subsequent messages.

The Committee on Rules, urged by the people's interests and

by these different officers of the Government, have unanimously

brought in this rule, so that the House might have an oppor-

tunity to determine whether or not it will take up this question

and consider it. If they decide to consider it, then they must

determine whether or not it is their intention to confess to the

country that they have not the ability to bring forward a rem-

edy by legislation. It may be that when this is considered no

method can be pointed out that will show how the Government

can save this vast sum of money. That is a matter for discus-

sion, but at all events every Representative should have the

courage to let this matter come up for full consideration and
discussion, and see whether or not we can save these many mil-

lions to the country, or whether we must abandon them to the

chance of foreclosure, knowing a prior lien is upon every dol-

lar of that which we have a second lien upon. [Cries of

"Vote!" "Vote!"]
James G. Maguiee [Cal.].—Mr. Speaker, I am well aware

that, under the rules of the House, cloture, which the commit-

tee invokes for the bill, applies to the consideration of the re-

port, and I know also that a number of gentlemen who are op-

posed to the bill will not vote against the committee on this

question.

But, sir, I cannot permit the statement just made by the

gentleman from Iowa [Mr. Henderson] to pass unchallenged.

Several of his statements are misleading and some of them abso-

lutely erroneous. The Government is not menaced by any such
danger as the gentleman suggests. It is not the interest of the

Government, but the interests of the debtor companies that are

to be promoted by the Powers bill. The Government is amply
protected by the Thurman Act, under which foreclosure pro-

ceedings will shortly be instituted, unless Congress as a favor to

the defaulting companies shall relieve them from their obliga-

tions under that act by extending the time for the pajrment of

the debt.

That the companies interested should be anxious to have the
bill brought on speedily for consideration is quite natural, be-

cause their interests are to be promoted by it, but the interests

of the United States Government are now protected by the best

safeguard of which existing conditions will permit, namely, the
right of foreclosure and such rights as it may have to pursue
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diverted assets and the unpaid subscriptions of stockholders.

The provisions of the Thurman Act are far better for the Gov-

ernment than the proposed refunding act. The Thurman Act

was a settlement of the Pacific Railroad question. It presented

the alternative to the companies to pay or submit to foreclosure.

They did not pay, and this urgent proposition is to relieve them
of the alternative. That is all. The only defect so far devel-

oped in the Thurman Act is that it does not vest jurisdiction

in any particular court (nor, in my opinion, any court) over

the interests of the United States Government in the roads.

If any change of existing law is needed, it is that jurisdic-

tion be vested in the Supreme Court of the District of Columbia,

or some other particular court, to adjudicate and determine the

interests of the Government in the roads.

The gentleman from Iowa [Mr. Henderson] says that the

question is how to get the most money for the Government.
That question should properly be discussed when the bill is up
for consideration on its merits. It is the question presented by
the bill. That may be the ultimate question, but the gentleman
is mistaken in stating that the Secretary of the Interior, Mr.

Smith, suggested that refunding is the best method. He did not.

He stated before the House committee and testified before the

Senate committee that, in his opinion, foreclosure was the best

means of getting the most money for the Government out of

these roads. Messrs. Anderson and Coombs, Government di-

rectors of the Union Pacific Railroad Company, who have in-

vestigated the matter fully, in like manner stated and testified

that, in their opinion, foreclosure is the best method of pro-

cedure for the protection of the Government.

Mr. Coombs, government director of the Union Pacific Rail-

road, testified before the Senate committee, and stated before

the House committee, that $12,000,000 can be obtained by fore-

closure sale of these two roads, which would net the Govern-

ment about $60,000,000. This is about $40,000,000 more than

it will ever get if the bill now proposed to be given considera-

tion shall pass. Mr. Anderson, government director of the

Union Pacific Railroad and author of the majority report of the

Pacific Railway Commission, in which refunding was recom-

mended, as stated by the gentleman from Iowa [Mr. Hender-

son], testified before the Senate committee, during its hearings

last spring, that he had changed his mind on that subject, and
that in his opinion foreclosure and not refunding was the best

remedy.

The gentleman refers to the President 's message to Congress

X—19 ... .-
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at the opening of the present session, urging action, or, rather,

declaring that if action be not taken by Congress by the 1st

of January next there would seem then to be no further reason

for delaying foreclosure proceedings. It seems to me that

neither this House nor the country has anything to fear from

that alternative. The House and the country may well permit

every reason which has heretofore influenced the President to

delay foreclosure proceedings to be removed by the failure of

further congressional action in the interest of these companies.

Let the course of judicial procedure ordinarily adopted in

such cases among citizens be followed.

For my part, I am not only opposed to the bill, but opposed

to the consideration of any such measure. It is neither neces-

sary nor useful.

On January 7, 1897, Mr. Powers supported the bill.

If there be any attempt during the progress of this debate

to make appeals to the prejudices of men, the opponents of this

bill will have a monopoly of that privilege. It is a straight,
,

simple, business proposition that we intend to submit to the con-

sideration of the House. Very likely I can best serve the pur-

pose that I am charged at this time with forwarding by calling

attention for a few moments to the history of this Pacific Rail-

road legislation.

The act of 1862 provided that the two companies, the Union
Pacific Company and the Central Pacific Company of Califor-

nia, should have, as substantial aid for the building of their re-

spective portions of the road, a magnificent land grant of each

alternate section of land on either side of the line for a distance

of ten miles—five sections for every ten miles. These lands

were granted to these two corporations for the purpose of en-

abling them to construct the railroad which the Government so

much desired. In addition to that, Congress gave to these com-
panies a subsidy. That subsidy consisted of this, that the Gov-
ernment should issue thirty-year 6 per cent, bonds and deliver

them to the companies as fast as they completed the several

sections of the road.

In the open country between the Missouri and the foothill^,

of the Rocky Mountains the subsidy should be at the rate of

$16,000 per mile. The act further provided that in crossing

over the Rocky Mountains, and also in crossing over the Sierras

on the California end, the subsidy of $16,000 per mile should

be tripled, making $48,000 per mile, and that between the
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Rockies and the Sierras, where the work of construction was
more difficult than on the outside ends of the line, the subsidy

should be twice the original amount, or $32,000 per mile.

Now, Mr. Chairman, it is important for us to remember that

to-day the building of a transcontinental line of railroad from
the Missouri Eiver to the Pacific Ocean is not a difficult work.

But when you go back to 1862 you find that this was looked

upon as an almost impossible venture.

But these companies went forward. Under the act of 1862

they endeavored to enlist private capital in the enterprise. But
it looked so chimerical—it looked to business men so practically

absurd—that very little money was raised, and the scheme
seemed to be paralyzed from the start. So those men came back

to Congress in 1864 and said to the members of both Houses:

"We cannot raise the necessary capital to construct these rail-

roads; we are hampered by the fact that the Government it-

self, under the act of 1862, is to have a bottom mortgage on the

railroad ; we cannot raise money ourselves to build the road.

But we ask you to permit these companies to place upon the

road a first mortgage underlying the claim of the Government

;

and with the sale of the bonds and the proceeds of that mort-

gage, plus the aid that is to be rendered by the Government,
we can assure Congress that the road can be constructed."

In 1864 Congress had the same patriotic ardor for the con-

struction of these roads tliat it had in 1862. It very readily,

therefore, granted this request, and the distinctive characteristic

of the legislation of 1864 is the fact that the Government stepped

back one pace in the lien which it was to impose on these roads

and the securities for the repayment of the subsidy which had
been given them, and allowed the companies themselves to place

beneath the mortgage of the Government a mortgage of prior

obligation upon which they could realize money for the prosecu-

tion of this enterprise.

Now, those two acts—the act of 1862 and the act of 1864

—

contain the charters of the Union and Central Pacific Railroads,

so far as the provisions of these charters are important for us

to consider to-day.

Now, the Supreme Court has decided that under this legis-

lation the security of the Government rests upon that portion

of the railroad line that was actually aided by the Government.
As everybody knows, the Union Pacific Railroad is now or was
until recently a great system of railroad lines embracing nearly

8,000 miles, whereas the original line as projected under the

legislation of 1862 and 1864 embraced only about 1,800 miles.
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The Central Pacific Railroad of California, as it existed under

the original legislation, embraced only the line from Ogden, in

the State of Utah, to San Jose, in the State of California, a

distance of about 860 miles ; but to-day the Central Pacific sys-

tem embraces a large number of additional lines that have been

brought into it by purchase and by new construction.

It is easy to see, Mr. Chairman, that with this magnificent

land grant given to the Union Pacific and the Central Pacific

system, as well as the subsidy granted to each, it became a ques-

tion of rivalry between them as to which should get the largest

share. It became a race of diligence between the Central road,

building from the west, and the Union Pacific, from the east,

to see which could get the most of this grant by the Government,

because the land grant and the subsidy were paid to both of

them by the mile, and the more miles that any road could get

in, the more land and the more subsidy it would be entitled to.

The result of it was that these roads built right by each other

in the vicinity of Salt Lake for a distance of about 80 miles,

which was graded by the Central Pacific east of Ogden, the

present terminus of the road ; and the Union Pacific had shot

by where the work of the Central Pacific was going on; and
then each of the roads came to Congress claiming the land grant

and subsidy for the additional mileage thus constructed. Con-

gress settled the matter by the act passed in 1869, which pro-

vided that the point of junction between the two roads should

be at a certain point about five miles west of Ogden.

This diligence resulted in another strange fact. Under the

legislation of 1864 the roads had up to July 1, 1876, to com-
plete the line, a distance of more than 2,000 miles. They had
to cross the Rocky Mountains, the Sierras, as well as to traverse

the great intervening arid space between the two. But this

race of diligence enabled these companies, under the most for-

midable obstacles, to build the complete roads to the satisfac-

tion of the Government, and they were accepted by the Govern-
ment on the 10th day of May, 1869, four years after they had
struck the first blow in the work.

Now, why did the Government want these roads built? I

will show you. They were paying for the transportation of the

mails overland to California, as well as to other points or the

Pacific coast, a sum total of between seven and eight million dol-

lars a year. After the roads were built this was cut down from
$8,000,000 a year to a little over $1,000,000. They were com-
pelled, before the building of the roads, to incur very heavy
expense in the transportation of their supplies for the Indian
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agencies, their munitions of war, their troops, and other matters
of freight. By the building of this road they were enabled to

cut down this expense in an equally large ratio.

Not only that. Prior to the building of these roads that

great and almost boundless empire that lies between these two
ranges of mountains, with millions of public lands for sale, was
practically cut out from the world. No man wanted to go there

and settle, and therefore no man would buy an acre of that

land. But by pushing this line of railroad through it opened
these lands to sale and to settlement, and thousands and mil-

lions of inhabitants are to-day living in that region that was
opened up by the enterprise of these men that had this matter
in charge. And I may say right here in passing that, if the

Government of the United States should lose every dollar of its

indebtedness against these companies, should make a free gift

of it, it could still credit the companies and itself with more
than ten times as much in dollars and cents as it has ever ex-

pended in the construction of these roads. Why, the building

of this Union Pacific through Nebraska and Kansas has strung

together towns and cities like beads, and has carried civiliza-

tion out through that country and across the Rockies, through

its open portals to that great plain beyond ; and we to-day are

enjoying the blessings of it, not least among which is the pres-

ence on this floor of the genial gentlemen from Colorado and
Utah, and Nevada, and other States out there that we should

never probably have heard of had it not been for the building

of this road. It opened up the great silver-mining industries

of the country. Colorado, Utah, and Nevada M^ere opened up,

and the mines of that country were worked. Why, we never

should have heard of a free-silver party if it had not been for

the opening up of that country. I do not know that that is any

argument in support of the passage of this bill. [Laughter.]

Now, in short, this is the way in which the Government got

into this fix. The Government away back, under the act of

1862, undertook to secure to itself the payment of these subsidy

bonds, and the plan which they then adopted, in the light of the

facts then existing, was undoubtedly a safe one to calculate

upon. They provided that the issue of these subsidy bonds upon

the completion of each forty miles of railroad—the delivery of

these bonds to the companies—should ipso facto create a statu-

tory lien upon that section of road, and to secure payment they

provided that this statutory lien should be a first lien, and that

the roads, in addition to that security, should pay into the treas-

ury of the United States a sum of money equal to 5 per cent.
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of its net earnings after the road was constructed. It was sup-

posed that this 5 per cent, of the net earnings would be sufficient

to meet the current obligations of the Government as they ma-

tured.

At that time, as you will remember, this was the only line

in contemplation. Nobody dreamed that the Atlantic and Pa-

cific, the Texas Pacific, the Northern Pacific, the Canadian Pa-

cific, or three or four other competing lines that have since been

built, would ever be consti'ucted. Everybody supposed that all

the freight and all the passengers that were moved between the

East and the West were to go over this line and that the busi-

ness therefore would be immense. But, in the progress of time,

these promoters, having demonstrated that a road could be built

over the Rockies, other men interested themselves in competing

lines, and in a very short time four or five of these lines have

been constructed. Therefore the receipts of these two com-

panies have been lessened by that active competition on the part

of other lines.

"We are not to say that the Congress of 1862 acted in a short-

sighted manner, because as things then appeared to them it was
doubtless a sound piece of reasoning to say that the 5 per cent,

of the net earnings of these companies paid into the sinking

fund would pay off this indebtedness in the end.

Now, matters ran along in this way until 1878. Mind you,

the road was finished in 1869 and accepted by the Government.
It was soon seen, after the roads started in and these other

competing lines were projected and completed, that the provi-

sion made under the legislation of 1862 and 1864 would be in-

sufficient to meet the debt at its maturity.

The Supreme Court of the United States had meantime de-

cided that the interest upon the subsidy bonds was not due from
the companies until the maturity of the bonds. The provision

in the statute is that the bonds shall be issued running thirty

years, the interest thereon payable semi-annually, and that these

companies should meet and pay that interest. But the court

says, and I think it is a unanimous opinion, that under the

language used in that enactment the interest upon the subsidy
bonds paid by the Government could not be taken from the com-
pany until the principal of the debt matured. And the result

of that is the interest has been accumulating against these com-
panies, and to-day we are confronted with a vast amount of

unpaid interest, as well as the balance of principal.

In 1878 this matter was again taken in hand by Congress,
and Judge Thurman, then a Senator from the State of Ohio,
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prepared and secured the passage of a bill known as the Thur-
man Act, the essential provisions of which, so far as this ques-

tion is concerned, are these: That instead of paying into the

treasury 5 per cent, of its net earnings, which upon an actual

experience had proved to be insufficient, that there shall be 25

per cent, of the net earnings paid in. I ought to have said, in

passing, what the two acts of 1862 and 1864 provide. The act

of 1862 provided that the whole amount of the indebtedness

from the Government to the railroads for the transportation of

mails, for the transportation of its troops, and for other pur-

poses should be retained by the Government.
In 1864 Congress modified that by providing that of these

transportation charges only one-half should be retained in the

treasury and the other half paid to the company. You observe

that the Government thus was one of the very best customers

of these roads. It had to pay these roads an enormous sum,

and they took care to provide in the act itself that they should

not be charged any higher rate than that charged private in-

dividuals for similar service. These transportation charges,

which were enormous in amount, were to be retained, under the

act of 1862, altogether in the treasury; under the act of 1864

one-half only, and under the act of 1878, the Thurman Act, the

whole was to be retained, but one-half of it should be applied

to the current interest on the subsidy bonds, and the other half

go to the sinking fund, the theory of the Thurman Act being

that one-half of its transportation charge, plus some other re-

serve, would take care of the current interest on these bonds,

and the sinking fund itself would at the maturity of the bonds

be large enough, if well invested, to take care of the principle.

Now, I will restate these propositions, because it is a pretty

important piece of arithmetic. Under the act of 1862 the se-

curity retained by the Government was a first mortgage on the

road, plus 5 per cent, of the net earnings and the whole trans-

portation charges; under the act of 1864 the security of the

Government was a second mortgage on the road, plus 5 per cent,

of the net earnings and one-half the transportation charges;

under the Thurman Act of 1878 the security of the Government
was 25 per cent, of the net earnings, made up in this way:
First, the transportation charges that the Government would be

owing to the road as a debtor; second, 5 per cent, of the net

earnings; third, such a proportion of the aggregate sum of

$1,200,000 in the case of the Central Pacific, and $800,000 in

the case of the Union Pacific, should be paid into the treasury

of the United States, which, with the other two reservations,
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transportation charges, and 5 per cent., would aggregate in the

whole 25 per cent, of their net earnings.

Now, then. Judge Thurman, in one of the most elaborate

discussions of this question that has ever been made in its en-

tire history, practically demonstrated, as the reader will see,

the facts that his provision amply secured the repayment of

this money. Why did it fail? Why, it failed, Mr. Chairman,

just as many times the best laid plans of men as well as mice

fail. The reduction in the rates of transportation was a very

important contributing factor to bring about this result. The

freight rates from the East to the West have been going down,

down, down, as time advanced, to such a point that they hardly

pay the charge made necessary by that transportation. This,

however, is not peculiar to the .history of these roads. It is

peculiar to the history of all railroads in this country. How
many of these roads have gone into the hands of receivers from

the same cause exactly ? Not only that, but the Government it-

self has divided this patronage with the Pacific roads. Instead

of sending all its freight, all its transportation business over

this line, the child of its own creation, the child that it should

nourish and encourage, especially if it expected a repayment of

its debt, it has divided its patronage. Some of it has gone to

the Central Pacific, much of it to the Santa Fe, and much of it

has gone to the other roads, thereby reducing the receipts in

the treasury of the company, and to a corresponding degree the

receipts in the treasury of the United States have necessarily

been cut down.
But that is no fault of the railroads. It was a wise policy

that promoted the building of these other lines. Other sections

of this country needed opening and development as well as that

central portion, and therefore the Government was wise in en-

couraging it, and no man has a right to criticise that policy;

but the necessary result of it was to diminish the earning ca-

pacity of these roads which the Government itself had assisted

in building, and therefore that policy contributed very largely

to bringing the road into its present insolvent condition.

The Thurman Act was based upon the theory that govern-

ment money was worth 5 per cent, interest, and, if that

theory had proved correct, no doubt the Thurman Act would
have worked out the result anticipated by its author. But, in-

stead of the Government borrowing money at 5 per cent, in-

terest, it can borrow at a rate nearer to 2 per cent., and this

appreciation in the credit of our Government, which ought to

thrill with pleasure the heart of every patriotic American, has
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also contributed very largely to the disastrous result whieh has
overtaken these roads.

The Government said to these Pacific road companies:
"Gentlemen, we want a line of railroad constructed from the

Missouri River to the Pacific coast; we want to open up our
great possessions between the two great ranges of mountains;
we want to lessen the cost of transporting supplies and muni-
tions of war across the continent, and supplies for the Indians

to the interior of our country ; we want a cheaper mode of trans-

portation. If you will take all the risk and peril of building

the road and will construct it to our satisfaction, we will give

you so much money, we will give you such and such a land

grant, and we will lend you each $33,000,000 by way of sub-

sidy, whieh you may repay according to the terms of contract.

If these conditions are acceptable to you, go on and build the

road."

Now, if those companies went on and built the road, what
man is there outside of a lunatic asylum who will say that they

have got rich out of the Government? They have gotten out of

the Government just exactly what the Government contracted

to give them; no more. Not only that, but under the provi-

sions of the acts of 1862 and 1864, as well as the Thurman Act
of 1878, they have paid into the treasury of the United States,

notwithstanding the fact that the Union Pacific Company dur-

ing the last three years has been in the hands of a receiver, every

dollar that the Government required of them. Not a cent has

been defaulted. Where, then, is the ground for saying, as my
friend from Louisiana [Charles J. Boatner] will say when he

comes to discuss this question, that the men who built this rail-

road ought to "disgorge" and pay this debt themselves? They
are nothing but stockholders in a railroad company. If any of

you gentlemen are stockholders in an insolvent bank, do you
pull out your own pocketbooks and pay its debts, or do you
insist that the bank itself must pay?

Why, gentlemen, the result of those requirements exacted of

those companies has been this, that the Union Pacific Railroad

Company has returned to the treasury of the United States the

total principal of the subsidy bonds issued to it plus $5,000,000,

and the Central Pacific has returned into the treasury under
those various requirements a sum that lacks only about $10,000,-

000 of the amount originally granted to that road. That leaves,

therefore, this difference of $5,000,000, plus the accrued inter-

est; and that is the subject-matter of this proposed legislation.

This Congress is confronted with this condition ; These sub-
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sidy bonds have some of them already matured, and the bal-

ance of them mature on the 1st day of January, 1898, and the

1st day of January, 1899. The time for action has come. The

Government must do something to close out its relations with

these roads. The President of the United States under the act

of 1887 already has authority to foreclose the lien of the Gov-

ernment, and, if necessary, pay off the underlying first mort-

gage. The first question, therefore, that presents itself to us is

this : Is it wise business policy for the Government to foreclose

its lien or to seize the property, as some gentlemen contend it

may be seized under the act of 1862, and get out of it what it

can by the foreclosure?

Supposing that these gentlemen are right—that the Govern-

ment can seize this property ; the act of 1862 provides that upon
a default in the payment of this interest as it matures the Gov-

ernment shall be authorized to take possession of the property;

but every lawyer knows that that does not mean at all that the

Secretary of the Treasury can walk into the office of this com-

pany and demand possession of the road and its property, and
by force of arms or otherwise actually take possession. It means
that he can take possession only by judicial process. He must
resort to some judicial process if his request is not granted peace-

ably. That implies litigation. That raises all the questions that

the company might raise as to the right of the Government to

do that. It does more : It would require that the Government
pay off its underlying first mortgage in order to realize any
benefit from the seizure. Suppose that the Government, instead

of taking that course, should foreclose the mortgage by proceed-

ings in the courts. Now, under the practice of the Federal
courts, where this case would go, the Government does not have
what is known in New England as a strict foreclosure ; that is,

when the mortgage upon the foreclosure takes the property
itself.

Under the Federal legislature the procedure must be to ex-

pose the property to public sale. The Government, therefore,

if it forecloses the mortgage, must put the road and its property
up at auction subject to the lien of the first mortgage, or it

must pay ofi' the lien and sell the fee of the property. Is that
wise? Now, let us consider that matter for a moment. What
would it amount to? It will cost the Government, to pay off

the underlying mortgages upon the road, between sixty and sev-

enty millions of dollars. Does the condition of the treasury
at this time, and the condition of the business of the country,
warrant us in imposing on the treasury a burden of sixty or
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seventy millions of dollars for the purpose of trying an experi-

ment—for the purpose of trying the experiment of foreclosing

the mortgage, and trying to get something for the property or

the land that is left behind? Is it a wise proceeding? Would
we do that in our dealings with individuals?

Why, gentlemen, it seems to me that the absurdity of the

proposition needs no illustration. Take a common case familiar

in your own business experience and illustrated in everyday
life. If you have a man who owes you a debt—and every man
who hears me has undoubtedly some time in his business life

had an insolvent debtor to deal with—if he had an insolvent

debtor, and he held a second mortgage on the farm, a farm en-

cumbered by an underlying mortgage big enough to sweep it all

away, would he send for the debtor and say to him what you
propose to say to these railroads? How would he conduct the

business? Would he do it by pounding his debtor, swearing

at him, calling him a thief, abusing hina for the faults commit-

ted in the past ; or would he deal with him on a business foot-

ing and proceed to get the very best settlement available?

Would he say to him, "My dear sir, you are a gambler, or a

thief
;
you are dabbling in politics, or, worse, you have been dab-

bling with Polly, and to punish you for your sins I decline to

deal with you on a sound business basis or on ordinary business

principles. I will sacrifice your property as a punishment for

your past sins, although probably by the same operation I lose

the amount of my debt." Would any sensible man act in that

way? That would be the act of a child.

As individuals dealing with an insolvent debtor we would be

very likely to say: "My dear sir, what I want to find out is

your debt-paying capacity ; the ability of your farm to meet the

obligations. I want to know the average income of your farm

under ordinary conditions." When we have ascertained that

fact we will adjust the burden to his shoulders in such way as

he can bear it. Now, if by reducing our rate of interest and

extending the debt for four or five years, it will enable him to

work out from under the load and permit him to pay in full,

why, manifestly every man here would adopt that plan. We
have adopted the same plan in all of our dealings heretofore.

We say that a foreclosure would be unavailing; that the re-

ceipts of the property would be unavailing from the fact that

the thing you seize or foreclose is nothing in the world but an
interior or underlying property.

If we are going to foreclose the mortgages, it is important

for us to consider what we are going to get under that proceed-
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ing. Instead of getting a road with terminals, and with these

branch lines, a network of which, as you will observe, runs all

along in connection with these roads; instead of getting a sys-

tem that can be worked as a railroad, we get an empty trunk,

without terminals anywhere, and we have got to take our

chances in dealing with somebody else.

Not only that. This road would have to be put up at public

sale under foreclosure proceedings. Who on earth would be

likely to bid it off ? "Would you or I or any outside party take

the risk of stepping in and bidding on that property that was

nothing but an interior property, without terminals or any-

thing else ? Certainly not. We should not dare to. The owner-

ship of these branch lines, the very ownership of these ter-

minals, the very ownership of everything essential to make that

railroad worth a copper is in the hands of other parties and
probably hostile parties. Now, where will you find the man
with capital, the man who has millions of money to invest, who
will step into a hornets' nest of that kind and make a bid?

What is the practical result? These very men whom you are

now scolding about, the very men who own the terminals and
own these connecting lines are the only ones who can safely bid

on the property, and probably they will be the only bidders.

They would get the property at their own figures.

Every man can see what that would necessarily lead to. So
that the procedure of a foreclosure compels the Government to

raise sixty or seventy millions more of money to put into this

hopper, and also leaves the Government with an insecure prop-

erty after they have got their decree.

Now, it struck the committee, and it has struck every com-
mittee that has ever considered this subject since the Pacific

railroads have been built, it has struck all the railroad commis-
sioners, everybody who has investigated the matter, and they
have all reported with one voice, that the true way to solve this

problem was to fund this debt by an extension at a lower rate

of interest, get a security upon a line which, if we are obliged

to take it, will be a railroad line and not a section of a railroad

line.

This committee have therefore proposed this bill, the essen-

tial features of which are these : That the amount of the Gov-
ernment indebtedness shall be ascertained as of July 1 next.
The present bill before you reads January 1 ; but, as I said be-
fore, this will have to be corrected, and I will ask for an amend-
ment. On the 1st of July this indebtedness is to be ascertained
by getting at the present worth of the subsidy bonds that have
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not yet matured, bringing them down to the 1st day of July,

1897, so that on that day we will know just exactly what is the

debt from the railroad company to the Government; and that

thereupon the companies themselves shall issue first-mortgage

bonds, taking up the existing mortgage, not only on the aided

portions of the lines, but on their entire system, issuing a first

mortgage equal in amount to the principal of their existing

first mortgage ; and that the Government shall take a second

mortgage, lapping over the same property, lapping over the

terminals, the Omaha Bridge, worth $2,000,000, and lapping

over the Denver and Pacific road that runs from Denver to

Cheyenne, and lapping over the branches forming the Union
Pacific. In other words, a blanket mortgage, resting upon all

this property, from branch to branch, to the same extent as the

first mortgage that we allow to be put on.

Now, will we gain anything by that? We get a mort-

gage on a system of roads. "We get a mortgage on a

railroad instead of a mortgage on a portion of a line.

It covers the whole thing, the terminals at Council Bluffs, the

Omaha Bridge, the Omaha terminals, and on the line clear

through. Essentially it covers also this line from Kansas City

out to the three hundred and ninety-fourth milepost, where it

now ends, to Denver, together with all the branches and feeders

that supply this line. So that, if the worst comes to the worst

in the end and the Government is obliged to foreclose its indebt-

edness, it can then take a property that can be operated as a
railroad.

Joel D. Hubbard [Mo.] opposed the bill in a long

speech in wliicli bis statements were enforced by financial

statistics. In conclusion be said:

This bill does not require the Union Pacific to mortgage its

bonds and stocks. The bill further permits the Central Pacific

Railroad Company to remain under lease to the Southern Pacific

of Kentucky, which is certainly in violation of laws passed by

several of the States, and in violation of a principle which has

been recognized even by Congress, feeble as it has been in its

effort to legislate to prohibit the consolidation of parallel or

competing lines of road.

The time that the bonds are to run under this mortgage is

eighty-six years for the Central Pacific and eighty-three years

for the Union Pacific, taking a second-mortgage 2 per cent,

bond, which is practically worthless, and giving away these



302 GREAT AMERICAN DEBATES

properties, because if they should fail again it would require

over a hundred million dollars to come in and clean off the un-

derlying mortgage, whereas now it can be cleaned off for less

than thirty millions and give the Government a clear road to

sell. The bill is inadequate to guard the interests of the Gov-

ernment, delusive, and visionary, and the results of its practical

application will be to destroy, not conserve, the rights it vainly

assumes to protect. [Applause.]

Charles K. Bell [Tex.] opposed the bill.

I do not agree at all with the gentleman from Vermont that

the owners of the stock of the Union Pacific and the Central

Pacific railroad companies are in an attitude which entitles

them to the least favorable consideration at the hands of this

body. I did not suppose there would be anyone who would
attempt to defend either the builders of these railroads or those

who have subsequently operated them. The scandals that grew
out of their construction, and particularly out of the construc-

tion of the Union Pacific, are a disgrace to the civilization of

the age and ought to be a warning to all who might be inclined

to loan the credit of our Government to the prosecution of pri-

vate enterprises. I do not, however, intend to be diverted from
a discussion of the real merits of the proposed settlement by
questions of this kind, and would not refer to them except for

the fact that it has been assumed that those who have been the

beneficiaries of outrageous peculations and frauds had conferred

some great favor upon our country, and especially upon that

section of it which is traversed by the roads which they con-

structed and have subsequently wrecked.

It has been asserted that it should make no difference to us,

and was none of our concern, if the Government of the United
States was not directly defrauded, whether the manipulators
who constructed the roads acquired a fortune or not. From
this proposition I utterly dissent. I entirely agree that, if any
man by his labor, or by his superior judgment, can accumulate
a fortune honestly and honorably, he ought to do so, and that
he ought to be commended for doing so ; but I dissent entirely

from the proposition that it is honest or honorable to accumulate
a fortune in building railroads, or in other public enterprises,

by watering stock or issuing bonds which do not represent an
actual investment. I deny that those who accumulate fortunes
in this way are public benefactors, and I particularly dissent
from the suggestion that we, as representatives of the people, are
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not interested in preventing such transactions, or in preventing
those who have been the beneficiaries of them from enjoying the

fruits of their ill-gotten gains. If gentlemen see proper to build

a railroad, and, if they issue stock or bonds in excess of the

actual cost of the enterprise, the excess represents so much in-

debtedness which the public, who from the very nature of the

thing are compelled to patronize the road, have to pay the in-

terest upon.

Enormous land grants were made to the railroad companies,

but it is unnecessary to discuss the disposition which has been
made of those lands, as they were a gift and not a loan, but so

far as the subsidy bonds are concerned the case is entirely dif-

ferent. It was not intended, and never was suggested, that

these bonds should be given to the companies, but only that

they should be loaned, and it was always understood that the

Government was to be repaid the entire principal and interest

upon them; but it has been suggested by the gentleman from
Vermont that, inasmuch as there had been repaid to the United

States an amount equal to the original amount of the bonds
granted, therefore, the Government ought to deal more leniently

with its debtors in collecting the remainder of its debt. It is

a familiar principle of law that partial payments upon a debt

must be applied first to the payment of the interest, and this

was in contemplation at the time the bonds were loaned.

If those who constructed the railroads had used the money
which they realized from the sale of the bonds secured by the

first mortgage, as well as from those which had been loaned by
the Government, in the construction of the roads, and had is-

sued no stock except for the money which was used in the con-

struction of the roads, the annual charges against the com-

panies would not have been so great but that the amounts which

were to be applied under the law of 1864 to the Government's

debt would have been sufficient to have paid the interest on the

Government's debt, and inasmuch as that was not done, and as

those who constructed the roads made use of these moneys to

accumulate immense fortunes, and did so, I think they at least

are in no position to ask favors at the hands of this body.

Nor do I agree at all with the statement that these companies

have built up and turned into a garden the waste places which

formerly existed where the roads now run. It is a great mis-

take to suppose that the railroads make the country. The hardy

and honest people who have settled up our frontiers have made
the railroads possible, and the railroads have shared but not

occasioned the prosperity, so far as it has prevailed. Prosper-
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ous communities were planted on the banks of the Mississippi

and Ohio, and the fertile lands of Illinois and other Western

as well as Southern States were occupied before there was a rail-

road.

I maintain that, from the time the first contract was made

for the construction of either of the roads concerning which we

are now legislating, every step has been taken with a view of

rendering it more difficult, if not absolutely impossible, for the

Government to collect its debt ; but at the same time we are not

in nearly as bad a condition as some of the gentlemen seem to

imagine. For instance, it was stated by the gentleman from

Vermont that, inasmuch as our lien did not attach to that part

of the Union Pacific road which was within three miles of its

eastern terminus, therefore we could not use it in the event the

Government should become the owner of the road, or that the

purchaser of that part of the road upon which the Govern-

ment has a lien could not do so. There is an express provision

in section 15 of the original act chartering the road which cov-

ers this case, and no one need have the least fear of such a ca-

tastrophe as the gentleman anticipates.

The bill proceeds upon the theory that we ought to accept

the proposition made by the railroad companies themselves in-

stead of making a proposition of our own for them to accept or

decline. No business man would ever make a settlement upon
that principle. When people are dealing with others, they get

the best offer they can, instead of taking the most favorable

offer from the other party to the proposed contract. We have

accepted, or it is proposed that we shall accept, the offer of the

railroad company, just as if they were entirely insolvent, and
as if all we could do is to take what they are willing to give us.

Now, I believe that by submitting a fair and reasonable offer to

the companies, with the distinct understanding that they may
accept or decline it, we can reach a satisfactory adjustment of

our debt ; that is, an adjustment that will be satisfactory to all

those who are simply trying to collect the Government's debt,

instead of trying to secure legislation by which their particular

section would be benefited to the exclusion of other portions of

the United States. It is true that these roads have not been
making satisfactory earnings for several years past, but the rea-

sons for this are very plain. It is not to the interest of those

who have managed and operated these roads that they should
make money.

There are two reasons for this : First, and one which by all

means should be considered, is the fact that if the roads had
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been making a satisfactory showing this body would not be dis-

posed to settle on so liberal terms as they otherwise would ; and
another reason is the one which I have explained—that is, that

one-fourth of the net earnings of the roads would have to go
into the sinking fund. But the settlement proposed by the com-
mittee proceeds upon the theory that we should take the present

net earnings of the roads as a basis for settlement, and that we
should fix only such charges as the present earnings of the road
would meet. I think this is entirely an erroneous basis upon
which to proceed. If those who own the stock in and the prop-

erties of the companies are not going to raise money in some
way for the purpose of putting the corporations on a more solid

basis than they are now, then we had better refuse to treat with

them and let some other person get control of the property who
will be disposed to do right by the Government. What is it that

we propose to do for these companies? If they, or others who
may be their successors, have to go into the market and borrow
money, they would be compelled to pay probably 6 per cent,

per annum interest upon it.

I do not discuss the proposition to extend the debt at the

rate of 2 per cent, per annum, because I do not believe that

proposition will meet with favorable consideration at the hands

of any considerable number of the members of this body, but

at the rate of 3 per cent, per annum there is a saving in round
numbers of $3,000,000 per annum to these companies in interest

charges alone. This is a bonus greater than has ever been con-

ferred by any government upon any corporation. It is one

which we ought not to be compelled to consider the propriety

of extending, but we must face the conditions as we find them.

Without any fault of ours the conditions exist, and if we do

not act cautiously and wisely our Government may lose its

enormous debt. So, then, it is proposed that we confer upon
these corporations a privilege Avhich is equivalent to loaning

them the credit of the Government, and thereby saving them

$3,000,000 annually for an average period of forty-four years.

What is it we ask in return? According to the bill recom-

mended by the committee, absolutely nothing. We do not ask

that they materially increase our security and make our debt

more safe; in fact, that they do anything that will place the

Government in a better condition than it has heretofore been.

But I assert that we are in a position which enables us by exer-

cising some degree of firmness in dealing with these corporations

to compel them to deal justly with the Government in settling

its debt, and if they will not do so there are others who will.

X—20
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I think the theory upon which the committee has proceeded

—

that is, that we determine what the companies can pay and ac-

cept that—is entirely wrong. We must insist, if we are going

to confer the great favor of loaning our credit, and thereby

enabling these companies to obtain cheap money, money, in fact,

so cheap that no other company has ever been able to get money
at nearly so low a rate—we ought to exact something consid-

erable of them in return. But if the theory of the committee

that the earning capacity of the roads affords a correct basis

for determining the amount of the debt which could be placed

upon them is accepted, then I maintain that what the roads can

earn is not properly shown by returns of recent years.

Mr. Chairman, I think the facts which I have stated show
that we would not materially improve the condition of the Gov-

ernment and not increase to any considerable extent the pros-

pect of the collection of the Government's debt by adopting the

bill reported by the committee. For that reason I oppose the

legislation. But I do not wish to appear in the attitude of an-

tagonizing measures that others recommend without suggesting

some other remedy.

There are three courses which naturally suggest themselves

as those which ought to be pursued in attempting to settle the

Pacific Railroad debts.

First. That the Government should pay off the indebted-

ness which is secured by a prior lien, and should thus become
the owner of the roads. I do not desire to enter into a discus-

sion of the merits of this proposition. I do not at all favor the

proposition that the Government should become the owner of

railroads or engaged in the railroad business. I am aware that

there are very few members of this body who favor that policy,

and so it is useless to consume any time in attempting to an-

tagonize it.

Second. A foreclosure of the Government lien and a sale of

the property. Of course, if the property would bring the amount
of the Government's debt, as well as that which is secured by
the prior lien, this would be the most satisfactory way in which
a settlement could be effected ; but there has been no evidence
before the committee, and, so far as I know, no one believes,

that if the property should be sold at forced sale it would bring
anything like enough to satisfy the debt due us; that is, after

satisfying the debt secured by the first lien. Hence, if it can
be avoided, we ought not to adopt the second proposition.

Third. An extension of the debt due the Government by
the respective railroads for a long period of time, at a low rate
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of interest. If it was likely that at a forced sale the property
would bring very nearly enough to satisfy the Government's
debt after paying off that which is secured by the prior lien, I

should be in favor of having the Government take what it could
realize and sever itself entirely from the railroad business ; but
the debt is so enormous that, if there is any possibility of our
being able to secure a reasonably satisfactory settlement, we
ought to forego our individual preferences and attempt by every
possible means to preserve the Government from loss.

The bill recommended by the committee provides for fund-
ing the Government's debt at 2 per cent, per annum interest.

Inasmuch as the Government cannot obtain money at this rate,

but must pay 3 per cent, per annum, I do not think we ought to

entertain any suggestion of a lower rate.

The other question then is. How can the company secure the

Government in the collection of its debt? I have prepared a
substitute for the committee 's bill which I propose to offer at the

proper time. This substitute provides that the moneys in the

sinking fund shall be applied as a payment upon debt which is

now due the Government, and that if the companies will pay
off and discharge the debts which are secured by mortgage,
which is prior to that of the Government, then the debt shall be

extended for an average period of about forty years at 3 per

cent, per annum interest.

Galusha A. Grow [Pa.] supported the bill.

Mr. Chairman, if I had my say, I would say to these people,

"Pay the Government the largest amount of money that you
can raise," and let us pocket the loss of the difference.

Mr. Maguire.—Is not that the thing to be done by fore-

closure and sale?

Mr. Grow.—The evidence is that foreclosure and sale will

not give you your debt.

Mr. Maguire.—We have testimony that they will sell for

$120,000,000, which would give the Government $60,000,000.

Mr. Grow.—There are some more suppositions and beliefs.

With the testimony before us that these roads are not worth

the first and second liens, what is the use in talking about

somebody giving more than that amount on a supposition or

belief?

Mr. Maguire.—That testimony was unsworn statements.

Mr. Grow.—What is your statement but an unsworn state-

ment? [Laughter.] Your statement is just as good as theirs.
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Mr. Maguire.—Exactly; and theirs is worthless and should

not be acted upon.

Mr. Grow.—You have not got the money and do not guar-

antee that any amount of money would be paid. Money is

the most timid of all things; and there is nothing more timid

than $1,000,000 except $2,000,000. [Renewed laughter.] Mon-
eyed men do not invest their money in any kind of enterprise

without knowing as to its value; and when they have the net

earnings of a railroad they know how to invest. If the evi-

dence as to the net earnings do not show that they are sufficient

to pay the interest on the first mortgage and on our lien, which
is second, at a rate of interest not greater than 2 per cent, on
the bonds, why expect moneyed men to put their money into

this property and give us a first lien and they take a second?

There is no money circle in the world charitable enough to do
that for our Government.

Should these roads be put up for sale on foreclosure, the

Government would have either to take out of the treasury

money enough to pay the first lien, or the owners of the first

lien will make the same combination that was always made when
we made a sale of public lands by the Government, fixing the

price at $1.25 per acre. There would be no probability of the

Government realizing anything unless the Government paid the

first mortgage. Are we ready to raise money and pay off the

first lien ? Right here let it be distinctly understood the Govern-
ment has no more right in this case than any other junior cred-

itor that has invested his money in an enterprise, I do not care

what it is. We are bound in good business faith to do the same
as we would as individuals (without any vote or power to

coerce a particular course of action) of a board of directors in

reorganizing a road in which we had individual interests as

junior creditors.

The question before us is not one that we can settle by the
main strength of our votes if we propose to act fairly and justly

with the men who invested their money in this great enterprise

which originated in legislation for the unity and benefit of the
country and of mankind. [Applause.]

On January 8 Grove L. Johnson [Gal.] supported the
bill.

Mr. Chairman, when we are called upon to settle the ques-
tion as to what the United States shall get out of its second
mortgage, which is the only matter before us, we are in,et by



RAILROADS FUNDING BILL 309

the gentleman from Louisiana [Mr. Boatner] and other gen-
tlemen with this old talk that the men who built these roads
made money. All right; suppose they did make money.
They did only what everybody else would do if they
had had the chance. Just imagine! If these gentlemen
who now denounce so fiercely the men who built the Pacific

railroads had only been in their positions at the inception of

that enterprise, how differently they would have acted.

Suppose that they had built the road, and after they had
completed it, seven years ahead of time, and when all the na-

tions of the earth were rejoicing that we had succeeded in bind-

ing together the East and the West, they had presented them-
selves before the then President of the United States, and the

gentleman from Louisiana would have been the spokesman,

and he would have said:

"Mr. President, we have built this road, and we have built

it seven years ahead of time, but we find that by some strange

miscalculation we have made some money out of it. [Laugh-

ter.] We have kept every agreement we have made with you,

but, mirabile dictu, we have made money, and our consciences

will not permit us to retain it ; so we come now to pour it back

into the treasury of the United States." [Laughter.]

The gentleman from Wisconsin [Henry A. Cooper] might

have said that he would like to have some of the money saved

for the improvement of the harbor of Manitowoc. [Laughter.]

The gentleman from the Fourth district of California [Mr.

Maguire] would probably have expressed a desire to have some

of it appropriated for the propagation of the doctrine of the

single tax. [Laughter.] And the gentleman from Louisiana

[Mr. Boatner] might have asked for some to pay the expenses

of his contested elections. [Laughter.] Some of it might have

gone in the interest of my colleagues to Petaluma Creek, and

some to erecting a public building at Oakland, Cal. [Laughter.]

But the balance would certainly have been covered into the treas-

ury of the United States. [Laughter.]

Now, Mr. Chairman, would those gentlemen really have

done that? Why, if Adolph Sutro, who has been bombarding

Congress with letters on this subject, or if that blackmailer,

William Randolph Hearst, who runs the Examiner in San

Francisco, had been connected with this great enterprise, they

would not only have made all the money that the other men
made, but they would have brought the Government itself into

contempt and ruin, and would have usurped the entire control.

[Laughter.] But, Mr. Chairman, the real question for us to
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consider is, How shall we get back our money? It is purely a

business question with us. Abuse of the men who built the

roads, animadversion upon their motives, or denunciations of

their acts will not avail us. We must deal with the matter as

it is in 1897. Our ancestors made the mistakes, if any were

made, that resulted in the present status of the case.

Now, there are three ways to deal with this question. The
first is to sell these roads under foreclosure to the highest bid-

der ; the second is for the Government to take the road and
run it; the third is to extend the time for the payment of the

indebtedness. I apprehend that everybody in this House is op-

posed to the government ownership of railroads. The next

question, then, is. Shall we foreclose? If we foreclose, how
much shaU we get? TN'lio will bid? I do not ask anj^ of these

gentlemen from California to answer that question, because

they are all wealthy, and if they did not have the money them-

selves they could call upon the committee of fifty in San Fran-

cisco and get the money from them—from Sutro or from
Hearst—and thus they could bid on this property. [Laughter.]

But I ask gentlemen from other parts of the United States,

who would bid in these properties if they were offered at auc-

tion? There are just three parties that could bid. One would
be the United States. The United States could, of course, bid,

could pay off the first mortgage, and then carry on the rail-

roads. But nobody wants that to be done. The Vanderbilts

could bid, because they own a line of road leading into Omaha.
But they say they do not want the property. The only other

parties that could bid would be the same men who now control

the Central Pacific and the Union Pacific roads. They might
bid the property in at their own price, and thus get rid of pay-

ing the debt due to the Government.
The next question is—and this I understand to be the agree-

ment of all who have spoken—whether or not this debt should

be extended. It is said that the Government ought to get a
larger rate of interest. Let us examine that question. Every
man knows that a railroad is valuable only for the money that

it can make. Everyone knows that a railroad company can
only pay its debts out of its earnings. Everyone knows that

the United States Government itself could not pay its debts if

they were all presented at once. A railroad company in debt
is not in a different position from anybody else, nation, cor-

poration, or individual, who is indebted. There is not a bank
in the United States, except one, I believe, that could pay its

debts if they were all presented at once.
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Should we estimate that the companies can refund their
old debt at 4 per cent. ? I do not think so. Money is not plen-
tiful for railroad corporations at such a low rate of interest.

I think they would have to pay at least 41/0 per cent., and, if

so, that will use up all of the surplus and consume all the earn-
ings of these roads.

The opposition in California to the bill is unreasonable and
hollow. It makes up in noise what it lacks in solidity. It mis-
takes vituperation for argument, abuse for reason, caricatures
for facts.

The traveler across the Western plains has frequently been
deprived of needed rest and felt compelled to mount guard all

night by hearing the most unearthly and hideous noises com-
ing seemingly from every quarter of the horizon, and ap-
parently from the lungs of a thousand wild animals anxious
to rend his limbs and feast upon the bodies of his horses, his

family, and himself. Often has he paced the weary rounds of

his camp with heart quickly beating, rifle in hand, finger on
trigger, nervously waiting an assault while praying for the
morning to come that he might face and fight in daylight the

fierce wild beasts that, as he thought, encircled him. When at

last the glorious orb of day came rising above the eastern hori-

zon, illumining the whole earth, driving darkness away and giv-

ing renewed vigor to man and beast and flower and shrub alike,

he has carefully scanned the country round about him that he
might see the hordes that he thought had all night watched and
waited for his death, when lo ! he found that two measly, gaunt
coyotes had furnished all the noise and given him all the terror

of his wasted night. So with this California opposition to this

funding bill. If you turn the sunlight of truth upon it, de-

stroy its secrecy, and show its true relations to the subject,

you will find that all this noise, this opposition, this denuncia-

tion of the funding bill and its friends, all this fearful wail

against Huntington and the railroad and the friends of funding

comes from two persons gifted, like the coyote, with leather

lungs, innate wickedness, and an infernal desire to injure all

that they cannot control.

These two are Adolph Sutro, by some mischance the mayor
of San Francisco, and William Randolph Hearst, by the gift

of his parents the proprietor of the San Francisco Examiner—
arcades arnbo}

Of Sutro but little need be said. He admits his opposition

to be founded upon personal spite against CoUis P. Huntington.

'"Pals."
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Of the other of this precious pair of literary coyotes, Wil-

liam R. Hearst, much could be said.

He is a young man, rich not by his own exertions, but by
inheritance from his honored father and gifts from his hon-

ored mother. He became possessed of the idea that he wanted

to run a newspaper. Like the child in the song, "he wanted

a bowwow," and his indulgent parents gave him the Exam-
iner. By the reckless expenditure of large sums of money he

has built up a great paper.

The Examiner has a very large circulation. It did have a

great influence in California.

It has done great good in California. It has exposed cor-

ruption, denounced villainy, unearthed wickedness, pursued

criminals, and rewarded virtue.

At first we Californians were suspicious of "Our Willie,"

as Hearst is called on the Pacific coast. We did not know what
he meant. But we came to believe in him and his oft-repeated

boasts of independence and honesty. Daily editorials written

by "Our Willie's" hired men praising his motives and pro-

claiming his honesty had their effect. Besides, "Our Willie"

through his paper was doing some good.

We knew he was erotic in his tastes, erratic in his moods,

of small understanding and smaller views of men and meas-

ures, but we thought "Our Willie," in his English plaids, his

Cockney accent, and his middle-parted hair, was honest.

We knew he was ungrateful to his friends, unkind to his em-

ployees, unfaithful to his business associates, but we believed

he was trying to publish an honest paper.

We knew he had money, not earned by himself (for we
knew he was unable to earn any money save as a statue for a

cigar store), but given him by honored and indulgent parents;

we knew he needed no bribes with which to pay his way, hence,

while we knew all these things, we did believe
'

' Our Willie '

' to

be honest.

We thought that he was running an independent newspaper
on a plane far above the ordinary altitude of newspapers, with

a sincere desire to do good to the world, with an honest wish

to expose shams, to speak the truth, and to establish a paper
that, while it might be a personal organ, would still be an hon-

est one. We came finally to admire "Our Willie" and to speak
well of him and his paper.

When William R. Hearst commenced his abusive tirades

against C. P. Huntington and the Southern Pacific Company
and the Central Pacific Railroad Company and all who were
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friendly to them, and to denounce the funding bill and all who
favored it as thieves and robbers, we thought his course was
wrong, his methods bad, and his attacks brutal, but we believed
"Our Willie" to be honest in it.

When C. P. Huntington told the truth about "Our Willie"
and showed that he was simply fighting the railroad funding
bill because he could get no more blackmail from the Southern
Pacific Company, we were dazed with the charge, and as Cali-

fornians we were humiliated.

We looked eagerly for "Our Willie's" denial, but it came
not. On the contrary, he admitted that he had blackmailed the
Southern Pacific Company into a contract whereby they were
to pay him .$30,000 to let them alone, and that he had received

$22,000 of his blackmail, and that C. P. Huntington had cut it

off as soon as he knew of it, and that he was getting even now
on Huntington and the railroad company because he had not re-

ceived the other $8,000 of his bribe.

We have lost on the Pacific coast an idol. We grieve over

a dead and wicked newspaper.
If it be given to spirits of the departed to know the actions

of those left behind them on this earth, the honored and re-

spected father of "Our Willie" is suffering now from the

blackmailing conduct of his son. [Laughter.]

And that is the man who has created all this furor in Cali-

fornia. He has intimidated people.

Nearly if not quite nine-tenths of the newspapers in Cali-

fornia outside of San Francisco favor a funding bill.

I ask every member of this House to drop everything except

the common-sense, business view, and to accept the settlement

of this question on a business line. Remove it from politics;

remove it from Congress; remove it so that the blackmailer no

longer can hold it in terrorem against men, but will be obliged

to allow everybody to carry out their ideas as to them seems

proper. [Applause.]

William C. Arnold [Pa.] supported the bill.

I simply wish to say to the House that we are not to legis-

late for the State of California. We are legislating for the en-

tire Union. Let the fight as between Mr. Sutro and Mr. Hearst,

on the one side and Mr. Huntington on the other go on to the

hearts' content of the combatants. But let us address ourselves

to the question before us, which is not their fight, but the ques-

tion how the Government can save its money.
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The proposition to defeat this bill is simply in the interests

of Populism pure and simple—the Government ownership of

railroads. I might say, as I have stated before, that there are

just two questions before this House—either pass this bill or

have the Government ownership of railroads. I am opposed,

as I believe the vast majority of this House is, to any Govern-

ment ownership of railroads. We are trying to get out of the

railroad business instead of getting into it. [Applause.]

John C. Bell [Col.], a Populist, advocated the Govern-

ment taking possession of the roads by foreclosure, and
running them.

There is no law in morals or elsewhere that requires the

people to pay toll to outsiders on their own donations. It is not

necessary that there should be any great machinery for operat-

ing these roads. They may be operated under a receiver; they

may be operated by the Government directors, or they may
be operated under a lease.

Mr. Larrabee says, in his excellent work on railroads:

A number of European states, notably Prussia, France, and Belgium,

as well as Australia, British India, and the British colonies in southern

Africa, have adopted government ownership of railroads. The motives
which led to this step in the various countries differ greatly.

The experiment of state ownership and management of railroads has been
longest tried in Belgium, and with the best results. With an excellent

service, the rates of the Belgian state roads are the lowest in Europe.
Their iirst-class passenger tariffs are, next to the zone tariff recently

adopted in the State of Hungary, the lowest in the world, and are, for

the same distance, lower than those of American roads. In Prussia the

state service, upon the whole, is also superior to that of private com-
panies, and is probably equal to the public demand. In Prance the
government only owns and operates less important lines, but furnishes
upon these a more efficient and cheaper service than private companies
would either be able or disposed to furnish. The oft-repeated statement
of those opposed to government regulation to the contrary notwithstand-
ing, government ownership and management of railroads is a decided
success in Europe.

William P. Hepburn [la.] supported the bill.

Its opponents, he said, do not want any settlement that does
not look to the ownership of this road by the Government, and
its operation as a great highway upon which the owners of trains
can compete with each other. They propose that we shall in-

augurate the new but not untried experiment of government
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ownership and operation of railroads. We have had experi-
ences in that line. No less than seven of the States of this
Union have, at different times, tried the burdensome and costly

experiment, and in every instance the result has been loss to
the public, dissatisfaction on the part of the shippers, and
emancipation from the business at great loss to the State.

The gentleman from Colorado [Mr. Bell] tells us of the ad-

mirable manner in which this experiment is resulting in some
of the European countries. I say that it has never been a suc-

cess in any country as compared with proper management, or

with the average management, of railways in the United States.

In every instance it has been more expense and less satisfac-

tory. The experiment generally has been a failure. In Bel-

gium, with a dense population, with short roads having an im-

mense traffic, the Government has been enabled to run its roads

without loss, and there are two roads in Hungary of which
the same may be said ; but, with those exceptions, neither the

gentleman from Colorado nor any other gentleman in this

House can point to a single instance where satisfactory results

have been secured.

John C. Bell.—How about France?
Mb. Hepburn.—France has abandoned the experiment in a

great majority of instances, though there are still two or three

roads in which the Government participates in ownership and in

operation.

Henry A. Cooper [Wis.].—Do you assert that this ques-

tion of Government ownership of these railroads in the United

States is involved in the foreclosure of the Government lien on

these roads?

Mr. Hepburn.—I said this was the entering wedge, and
that the advocates of it were so persistent now because they

recognized the fact that it is the beginning of what they desire.

Ask the gentleman from Colorado [Mr. Bell], does he believe

that this is the entering wedge? Does he not believe that it

will be followed on and on and on, no matter at what expense,

until every mile of railway in the United States is under the

control and operation of the United States Government? Look

at every platform, repeated over and over again as the years

go by. If there is any one thing above all others that that some-

what whimsical Populist party is addicted to, it is to this propo-

sition of railway ownership by the Government. Each year it

changes, in part, "the fundamental and eternal" principles

that underlie its organization, but never this. It is always con-

sistent in insisting that railway ownership and operation by
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the Government are essential to the happiness and prosperity

of the American people. Ownership and operation by the Gov-

ernment of the Pacific roads is what the gentlemen from Cali-

fornia desire. It is because of that desire they fight the pending

bill.

Now, Mr. Chairman, I believe that this proposition of fore-

closure under the law as it now exists simply means the total

loss of all the indebtedness due now from these corporations.

Not only that, but it means the expenditure of $61,000,000,

which, with delinquent interest, amounts to about $64,000,000,

or nearly that, that we shall have to pay before we shall have

the title. Now the Government has invested in the roads more
than $100,000,000. Then it would have invested in the roads

more than $164,000,000. We would have a railroad without

terminals on our hands, that we could build or replace for less

than the money—this $64,000,000—that we would have to ad-

vance.

On January 9 William W. Bowers [Cal.] opposed
the bill.

Advocates of the bill seem appalled, and are trying to stag-

ger the House on account of the magnitude of the first mort-

gage. Sixty-one million dollars seem a large amount of money,
but it must be borne in mind that we have $33,000,000 actual

accumulated cash in the sinking fund now at our command,
available to apply on the first mortgage, and that the roads are

actually earning about $15,000,000 a year over and over operat-

ing expenses.

The gentleman from Missouri has shown us that it will only

be necessary to raise about $30,000,000 to pay ofl^ the first moi't-

gage and buy all necessary terminals.

If we are afraid of the first mortgage now, how can we ex-

pect our successors to be any braver if we now add to it $47,-

000,000 more and leave the way open to run it up to $500,000,-

000 when the accumulated interest of nearly a century shall

have done its work?

They tell us, sir, we are weak, but when shall we be stronger?

Never.

The Government directors in their report in 1895 advised
foreclosure. In 1896 they renewed the same recommendation.
They have never advised funding or extending in any such.



RAILROADS FUNDING BILL 317

way as proposed in this bill. They have from long years of

training in the service of the Government become experts and
specialists. Their advice should count for something. What
are we to do, then? My answer is simply, Do nothing. There
is nothing for us to do, unless we want to give away the rights

and the money of the United States. The laws creating these

railroads provided all the machinery for enforcing the rights

of the Government when the fullness of time should come and
the default occur. The time has come, and the default. The
clock has at last struck the hour. We can now either foreclose

or the Secretary of the Treasury can simply take possession of

the property without foreclosure, as provided in the original

act.

In neither event is Government operation necessary. We
have of late years been too well accustomed to seeing the Gov-

ernment operate railroads through receivers to be scared at

that.

The enforcement of our rights is now an executive func-

tion and not a legislative one, and I for one am willing to rely

with confidence on any administration in the belief that the

President of the United States will protect the rights and the

property of the United States. There are laws enough now on

this subject. All they need is enforcement, and if given a

chance the President will do it. The Reilly bill of last Con-

gress proposed to give us first mortgage and 3 per cent, in-

terest. This bill offers a second mortgage and only 2 per cent.

We who spurned that bill and rejected it by an overwhelming

vote certainly can never vote for this.

Mr. Maguire.—Mr. Chairman, the bill under consideration

is decidedly the worst measure for the settlement of the Pacific

railroad debts ever offered to Congress, the worst proposition

that has ever come from those companies.

This failure of evidence on the part of the company to es-

tablish any of the facts essential to this settlement should of

itself cause the House to reject this bill. Yet, with amazing

pertinacity, they still ask the House to be satisfied and pass the

bill.

I say to you that this House will never be in a position

to legislate intelligently for a settlement of these claims until

a court of competent jurisdiction shall have tried and deter-

mined all questions relating to the validity of all alleged liens

and the relation of all valid liens to each other. Such a decree

is absolutely necessary as a basis for legislative action, if any

legislative action shall then seem wise or necessary, but to legis-



318 GREAT AMERICAN DEBATES

late now in the dark—in utter ignorance—on a question of such

importance would be monstrous.

The interests of the Government are not in any danger.

The Government will have no payments to make on the first

mortgages until foreclosure, nor after foreclosure, unless it be-

comes the purchaser at the sale. The Government must pay its

subsidy bonds, no matter whether the debts are funded or not,

and nothing more, except the expenses of the litigation, need

be paid at any time, unless the Government buys the roads.

The Central Pacific Railroad Company will cease to exist

on the 1st of June, 1911, by operation of the constitution and

laws of the State of California, under which it was incor-

porated.

Its lease of life cannot be constitutionally extended unless

it is expected to make an act of Congress override the consti-

tution of the State in a matter of purely domestic concern,

such as the life of an artificial person created under the laws

of the State.

It is, therefore, absurd to contract with that company for

payments to be made after 1911.

I am opposed to the whole refunding scheme. Foreclosure

is the only sensible business method of dealing with these

properties and claims as they now stand.

I cannot close these remarks without noticing some of the

extraordinary statements made by the gentleman from Cali-

fornia [Mr. Johnson] in his speech of yesterday. That speech

is the most remarkable instance that has ever come to my
knowledge of the resident of a glass house throwing stones, but

I am concerned only about answering the attacks made and
shall confine myself to that purpose.

The gentleman said that I, among other Representatives

from California, would support and vote for the Powers re-

funding bill if left free to follow my own convictions and judg-

ment in the matter, and that I am opposing it against my con-

scientious convictions solely on account of my fear of the San
Francisco Examiner and its proprietor, Mr. Hearst. By that

statement he sought to brand me before this House as an un-
faithful Representative.

He further sought in the same speech to smirch my reputa-

tion by stating that I was the personal friend and official de-

fender of Mr. William R. Hearst, whom he attacked in terms
of foulest reproach.

With respect to the first statement of the gentleman to

which I have called attention, I say that it is absolutely false
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and without the slightest shadow of foundation in fact. I am
opposing the Powers bill, as I have opposed all similar bills,

solely on my own judgment and because I am conscientiously

convinced that it is a vicious measure.

As to the second statement of the gentleman to which I

have called attention, I say that I am the personal and political

friend of Mr. William R. Hearst. I have known him personally

since his childhood and known him to be a man of honorable

character and strong human sympathy. In his journalistic ca-

reer he has shown himself a man of the highest genius and of

sterling worth. He sympathizes with the afflicted and gives

largely of his means to relieve distress. He loves justice and
contends for it. He hates injustice and opposes it practically.

He hates oppression and fraud and scourges them in high as

well as in low places. He has done more than any other hun-

dred men to purify the politics of California, and he is doing

more to-day to purify the politics and the political institutions

of the United States than any other man within its borders.

But he has one grievous fault. He is not merciful to the

tyrants or the corruptionists whom he assails. This fault causes

bitter and sometimes powerful enemies (I do not refer to the

gentleman from California) to rise up against him. Every
human reptile that formerly reveled in the corruption with

which his efforts have interfered hates him as it hates sunlight

and spouts venom at him whenever it gets into a place of com-

parative safety. In their rage for revenge the vicious ones

whom he has assailed are not restrained by any consideration

of conscience or veracity. The worst falsehoods that polluted

minds are capable of breeding are by them preferred to truth.

I am speaking now of the sources of the gentleman's informa-

tion against Mr. Hearst.

I will not further notice any of the contemptible falsehoods

concerning Mr. Hearst's private life, but the charge that he
levied blackmail on the Southern Pacific Company is tangible

and requires some attention. The facts upon which this charge

is based, as nearly as I can remember them, are these: About
five or six years ago the Southern Pacific Company made a con-

tract with the San Francisco Examiner for advertising, during

the World's Fair period, for thirty months, at the rate of

$1,000 per month.

The advertising matter was published and the agreed price

paid by the company for twenty-two months. Then a contro-

versy arose. The Examiner had occasion to editorially denounce

some schemes in which the company was interested. The com-
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pany insisted that because of its advertising patronage the

Examiner should refrain from attacking its interests editorially.

Mr. Hearst, through his business manager, immediately re-

plied, repudiating that principle of business, and stating that

under no circumstances could the advertising patrons either

affirmatively or negatively control the editorial or news columns
of the paper. There the matter ended, until Mr. Huntington,
a few months ago, in a moment of impotent anger, stated that

he, or the company, had paid the $22,000 to the Examiner as

blackmail. Mr. Hearst immediately published the contract and
the correspondence concerning it. The gentleman from Cali-

fornia [Mr. Johnson] said that Mr. Hearst had admitted re-

ceiving $22,000 from Mr. Huntington as blackmail. That state-

ment is simply false.

The bill came to a vote on January 11, 1897, and was
rejected by 103 yeas to 168 nays. The votes in the af-

firmative were largely Republican. Among the Demo-
crats who voted for it were George B. McClellan, Jr.

[N. Y.], and William Sulzer [N. Y.]. Since opposition to

the bill had been specifically declared in the Democratic
national platform of 1896, the Democrats who voted for
the bill were severely criticised by the party organs.
The New York Journal and the San Francisco Examiner,
papers owned by William R. Hearst, charged that
Richard W. Croker of Tammany Hall had gone to

Washington, and, in the interest of CoUis P. Hunting-
ton, ordered the Democratic Representatives from New
York City to vote for the bill. Amos J. Cummmgs was
one who refused to obey the boss, and was punished
therefor, it was said, by Mr. Croker deposing him from
his place as the candidate favored by Tammany for the
next Mayor of New York, a position for which Mr.
McClellan was subsequently nominated, and to which
he was elected.



CHAPTER X

The Interstate Commerce Commission

George W. McCrary [la.] Introduces in the House Bill to Eegulate Inter-

state Commerce (Eailroads) ; Bill Is Passed; Not Acted on by Sen-

ate—John Sherman [O.] Introduces in the Senate BiU to Eegulate

Interstate Commerce; It Is Committed—John H. Eeagan [Tex.] Ee-

ports Bill from Committee on Commerce to Prohibit Discrimination in

Eates by Eailroads; No Action Is Taken—He Proposes to Establish

an Interstate Commerce Commission; No Action Is Taken—He Intro-

duces Bill in the House to Eegulate Interstate Commerce; It Passes

the House but Not the Senate—Shelby M. Cullom [111.] Introduces in

the Senate a Bill to Eegulate Interstate Commerce Through a Com-

mission—Debate: Sen. Cullom, Thomas W. Palmer [Mich,], Leland

Stanford [Cal.], Johnson N. Camden [W. Va.], Zebulon B. Vance

[N. C], George F. Hoar [Mass.], Samuel J. E. McMillan [Minn.], John

E. Kenna [W. Va.], Nelson W. Aldrich [E. I.], E. C. Walthall [Miss.],

WOliam J. Sewell [N. J.] ; BiU Is Passed—John H. Eeagan [Tex.]

Eeports Substitute in the House—Debate : Judge Eeagan, Charles

O'Neill [Pa.]; Substitute Is Passed; Senate Eefuses to Accept It,

and Conference Committee Is Appointed; It Eeports Bill Next Ses-

sion—Debate in the Senate: Orville H. Piatt [Conn.], John T. Morgan
[Ala.], Richard Coke [Tex.], Isham G. Harris [Tenn.], William M.

Evarts [N. Y.] ; Speech of Eobert M. La Follette in the House:

"Honest Eailroads Aided by Government Eegulation"—Bill Is

Enacted.

ON March 3, 1874, George W. McCrary [la.]

brougM before the House a bill he had earlier

introduced from the Committee on Eailways and
Canals to appoint a commission to regulate interstate

commerce carried by railroads.

The bill was ably discussed, and at great length, by
the leading constitutional lawyers of the House, but as

their arguments will be found in connection with the

later establishment of the Interstate Commerce Com-
mission they will not be presented here. It was passed

on March 26, 1874, by a vote of 121 to 116. The Senate

took no action on this bill.

321
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On May 13 John Sherman [0.] introduced a bill

in the Senate to regulate interstate commerce, which
was referred to the Select Committee on Transporta-

tion Routes to the Seaboard. It was not reported from
the committee.

On May 2, 1878, Judge John H. Reagan [Tex.]

reported in the House from the Committee on Com-
merce a bill "to regulate interstate commerce and to

prohibit unjust discrimination by common carriers."

The debate on this bill was long and exhaustive, but

as the main arguments were later presented in the dis-

cussion on the Interstate Commerce Commission they are

here omitted.

No action was taken on the bill during this session.

During the third session of the Forty-sixth Congress
[1880-81] Mr. Reagan reported in the House from the

Committee on Commerce a bill to establish a Board of

Commissioners of Interstate Commerce. It was exten-

sively discussed, but finally the House refused to take

action upon it.

In the session of 1884-5 Judge Reagan secured the

passage of a bill by the House, by a vote of two to one,

to regulate interstate commerce. The debate is omitted
here for reasons given above. The bill failed to pass
the Senate.

On February 16, 1886, Shelby M. CuUom [111.], from
the Select Committee on Interstate Commerce, intro-

duced in the Senate a bill to regulate interstate com-
merce through a commission. It came up for discussion

on April 14.

Intebstate Commerce Commission

Senate, April 14-May 12, 1886

Senator CuUom explained the provisions of his bill.

If the three propositions are correct, that the public senti-

ment is substantially unanimous that we should act, that the
necessity for action exists, and that the power of Congress is
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admitted, the only question left is what kind of an act should
Congress pass? The committee has unanimously reported a
bill which is the best judgment that it had upon the subject.

The general legislation proposed in the bill is contained in
the first seven sections, the remainder being devoted to the or-

ganization of a commission and to the details of its operation
as a means of securing the enforcement of the act.

The general theory of the measure is that as unjust dis-

crimination in its various forms is recognized as the chief of

all evils growing out of the existing methods of railroad man-
agement it is the duty of Congress to strike at that evil above
all things else. The bill has accordingly been drawn with that

end in view. The first section defines and prescribes the scope

and application of the bill. The second, third, and fourth sec-

tions specifically prohibit and declare unlawful the various

forms of unjust discrimination between persons, between differ-

ent commodities or particular kinds of traffic, and between
places. The fifth section requires the publication of rates and
declares it unlawful to charge more or less than the public

rates. The sixth section provides that shipments shall be con-

sidered as continuous from the place of shipment to the place

of destination, and prohibits combinations to evade the provi-

sions of the act by breaking of bulk, carriage in different cars,

transshipment, or other devices. The seventh is the general-

penalty section. It makes the performance of any acts de-

clared unlawful in the preceding sections a misdemeanor and
fixes the penalty.

In connection with these sections I desire to call attention

to section 20, in which it is expressly stipulated that the provi-

sions of this act shall not in any way abridge or alter the com-

mon-law remedies now open to the shipper, but shall be con-

sidered as in addition to such remedies, except that the remedy

at common law and that proposed in the bill shall not both be

prosecuted at the same time. Under the terms of the bill no

one is obliged to appeal to the commission, and two courses are

open to anyone who may be aggrieved by the violation of any

one of these general provisions which I have mentioned. He is

simply obliged to elect which course he will adopt, and may at

his own pleasure either bring suit in the courts on his own ac-

count for the recovery of overcharges or damages, or he may

ask the commission to arbitrate the controversy, and, if neces-

sary, to investigate his complaint, the advantage of the latter

course being that in the event of a favorable finding by the

commission his evidence is collected for him without expense to
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himself, and lie can if it becomes necessary go into court with

a prima facie case already established.

It is substantially agreed by those who have investigated the

question of railroad regulation that publicity is the most effec-

tive remedy for the evils most seriously complained of, so far

as it is possible to remedy them by legislation. There are two
directions in which a greater measure of publicity is essential

and can be secured by legislation. The first is as to the rates

actually charged, in order that every shipper may know
whether he is treated fairly and without unjust discrimination.

The second is as to the methods of management and financial

operations of the railroad corporations, in order that the net

results of their business may be accurately known, and that the

public may be placed in a position to determine the reasonable-

ness of the charges made, which are in the nature of a tax upon
commerce. The publication of rates as provided in the fifth

section is intended to meet in part the first requirement I have
mentioned, and the bill proposes to meet both the first and sec-

ond by the creation of a commission authorized to secure the

enforcement of the law and with ample power to investigate

every detail oi railroad management, and to enforce the making
of complete and accurate reports by the corporations. If the

railroads can be compelled to let in the sunlight of publicity

upon all the operations, personal favoritism and the chief causes

of complaint will to a great extent disappear, and the accurate

information obtained will enable the law-making power to de-

vise any further remedies that it may be possible to apply by
legislation.

Thomas W. Palmer [Mich.] of the committee sup-
ported the bill.

The necessity for the enactment of this measure recalls an
Oriental tale: Some fishermen one day drew to the shore in

their nets a chest from which sounds proceeded, and on listen-

ing the sounds became articulate and intelligible. In reply to

their questions a voice told them that its possessor was a dwarf
endowed with wondrous powers, that he had been imprisoned
by a wicked Genie, and if they would release him he could and
would labor for them and enrich them. They forced open the
lid and there emerged a misshapen being, black, feeble, and un-
attractive. Its docility and intelligence were remarkable. It

showed the greatest eagerness to serve them. As its strength in-

creased it brought coal, precious stones, and fragrant woods
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from the mountains, and fish and amber and coral from the sea.

It evinced such capacity, tact, and tractability that they rea-

soned if he did so well as he was what would he do if they
could increase his strength and stature.

Acting on this idea, they fostered him, brought the most
nutritious food for him, and did everything they thought would
conduce to the desired end. He thrived and grew apace. He
expanded, became erect, and in time towered above them all.

Then there came a change in his demeanor, and instead of being
their servant and benefactor, showing them hidden sources of

wealth and teaching them how to cheapen the necessaries of

life and multiply its luxuries, he proclaimed himself their mas-
ter and compelled them to bring to him for his use gems, spices,

and costly bales, and assumed all the pomp, circumstance, lux-

ury, cruelty, and rapacity of an Indian prince.

Among the servants of our civilization none have approached
in efficiency the railway. It has annihilated distance; it has
not only made the wilderness blossom as the rose, but also has
enabled the rose to be readily exchanged for the products of

cities. It has conducted to the widest diffusion of labor and
rendered nations measurably homogeneous. In our own coun-

try the cost of transportation of a year's food from the agri-

cultural West to the seaboard has been reduced to the price of

a day's labor, so that the mechanic of the manufacturing cen-

ters may by the sacrifice of a single holiday be said practically

to live by the side of the farm.

It has rendered possible the establishment of great manu-
factories at centers of population, where labor is abundant and
capital present to superintend, instead of the former necessity

of placing the manufactory at the point of supply of raw ma-
terial. The natural advantages of production in each locality

have, by minimizing the cost of transportation, been allowed to

be exercised to their utmost, and values added to cereals in

remote and isolated districts. The surplus corn of the North-

west, which was formerly so cheap as to be used for fuel, has,

by reduced transportation, been enabled to compete with that

raised near the seaboard. Ores are profitably shipped from
the mountain fastnesses, where a plant is undesirable, to St.

Louis, Detroit, Philadelphia, and Pittsburgh, for reduction.

Railways are improved highways, not a new, but a devel-

oped, feature of the advancement of the race. The question

at the front to-day in this country and in Europe is not how to

cripple or restrict railroad building or railroad operations; is

not how to do away with the vast commercial power, extending
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over 265,000 miles of rails laid through developed and develop-

ing territory, but how best to promote them, that they may
continue to serve rather than to rule the interests of individuals

and communities.

That the experience of a little more than half a century un-

der various conditions and under every civilized form of gov-

ernment has not been sufficient to remove the regulation of

railways from the field of experiment is shown by the various

methods of to-day on trial in Europe and America. In Bel-

gium the government has either built or purchased the main
trunk lines of the kingdom. Branch lines are allowed to be

built and operated by private capital, the government guar-

anteeing 4 per cent, interest upon the investment and retain-

ing the practical supervision of the management.
It is reported that the roads are managed satisfactorily to

the people, that the rates are fixed and stable ; but an early

absorption by the government under provisions in the charters

of the private lines is predicted, which would indicate a dis-

satisfaction on the part of private capitalists.

In France the main trunk lines were originally assigned a

district or field supposed to be profitable without competition

on condition that they should build branch lines into the less

productive districts. This proved impracticable, and the gov-

ernment was obliged to lend its aid for the development of the

territory. The charters provide that at the expiration of ninety

years all railways shall revert to the state, the state purchas-

ing the rolling stock at an actual valuation. Already the gov-

ernment has advanced 600,000,000 francs to the railways, and
its policy looks toward an earlier appropriation than that nom-
inated in the charters.

Already a perpetual committee supervises the management,
arranges the tariff of charges, and settles disputes between com-

peting lines and between the public and the railways. Rates

and time-cards are required to be published, and no change
against the interests of forwarders or passengers can be made
without thirty days' notice and the consent of the commission.

No private arrangements with individuals or corporations are

permitted.

In North Germany all concessions are made by the minister

of commerce, unless there is to be a largess or guaranty of in-

terest when an act is required. In Prussia, at the commence-
ment of its railway system, each railway chartered was given a

field without competition, the state reserving the right of pur-

chase of the road after the lapse of thirty years. In 1882 there
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were 9,500 miles of state lines, 1,320 miles of private lines un-

der state management, and 2,400 miles of private lines. The
control of the government may be considered practically abso-

lute, and is given over to a special board at the head of which
is the minister of public works. Special tariffs are prohibited,

correspondence in time-cards in railways insisted upon, per-

sons and merchandise conveyed in the order in which the ap-

plication is made. No variation in rates or time-table can be

had without the consent of the board.

Austria followed the course of Prance in allowing conces-

sions for the period of ninety years, and in addition the gov-

ernment built several trunk lines, which it retains. It also

maintains supervision over passenger and freight traffic.

Switzerland has no state lines, but an effectual system of super-

vising the tariff charges and a perpetual commission to regulate

the relations of the corporations to the stockholders and the

public, and provide for the constant publicity of railway

transactions. Italy owns a portion of its railways and is in

negotiation for the remainder. The policy of the government
is ownership by the state.

In the history of English legislation on railroads and its re-

sults we find the closest resemblance to our own. In 1836 Eng-
land had, next to Holland, the most complete canal system and
service in the world, and its restrictive endeavors were guided

not by a proper conception of the problem before it, but by its

experience in dealing with oppressive methods in canal man-
agement. The popular belief in the power of competition to

cheapen rates and control commerce in the public interest was
accepted, and in spite of the warnings of the astute Morrison

and the terse axiomatic statement of George Stephenson, that

"where combination is possible competition is impossible," their

early legislation was bent to increase competition between cap-

italists.

The natural consequences of combination, discrimination,

secret rate making, preferences, the building up of seaports,

and the oppression of non-competing points followed in spite

of the most stringent legislation, until, in 1872, after over

3,300 acts had been passed and the expenditure of about

£80,000,000 imposed upon the companies, a joint select com-

mittee recommended and Parliament provided for a railway

commission, which has since become permanent and been in-

creased in executive and judicial power. Some progress has

been made in the regulation of the interests of the general

public.
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According to the statement of H. R. Hobart, editor of the

Railway Age, made before the Senate committeee, the railway-

mileage of the United States and Territories at the commence-

ment of 1885 was about 125,500 miles. In 1828 there were

three miles of railroad. The capital stock and bonded indebted-

ness now show a value of $7,795,000,000, or more than four

times the national debt, and 20 per cent, of the estimated wealth

of the entire country. They employ about 725,000 persons, and

thus support directly more than 3,000,000 of men, women, and

children; and indirectly they aid in supporting many millions

more concerned in the manufacturing, mercantile, and other

interests of which the railways are very large patrons.

These roads are the modern highways for commerce, and

should differ only in extent and facilities from their predeces-

sors back to the days of the Roman roads. The laws governing

the Roman highways were the bases of the laws of the road to

this day. They were built by sovereigns having the right of

eminent domain, and their use was common and equal to all.

They were supported by taxes upon the bordering people, or

by tolls upon those who made use of them.

Under our somewhat complicated system of government

the railroads were chartered by States, who bestowed upon
them the right of eminent domain, and they were builded

wholly or in part by contributions directly from the State or

by the people along their lines, and they were intended for the

common and equal service of all who chose to make use of them.

In their inception they were supposed to bear an analogy to the

canal, and traces of this mistake appear in almost all of the

early charters. It was believed that the railway, like the toll

roads of that day, would be built by one company and used by
any and all who chose to prepare suitable carriages.

Liberal legislation and a speculative spirit among our peo-

ple led to overbuilding and misbuilding, and upon emerging

from the crisis of 1857 many railroads found themselves em-

barrassed and the mortgages upon them were foreclosed.

At this time, under a system of reorganization which ap-

peared plausible and just to the people, to the stockholders,

and to those holding other than first-mortgage claims, bank-

ruptcy was given a novel and dangerous turn in railroad finan-

ciering, and "additional capitalization," discounted upon the

markets of the world, paved the way for the absolute control

of this vast value and interest by a handful of men irresponsi-

ble to the people for the condition and conduct of their high-

ways.
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To-day it is represented that half a dozen gentlemen meeting

in an office on Wall street may, by the power derived from
ownership in these railway and wealth not obtained by the de-

velopment of the country or improved transportation but by
financial jugglery, dictate the profits or losses of men and com-

munities throughout the land. By their fiat Rochester must
stop milling that Minneapolis may thrive. All manufacturing
establishments at Niagara Falls save one must suspend that the

one may become wealthy. The capital and labor invested in

thousands of oil wells and refineries must be lost that one com-

bination may be made powerful. Villages and cities as well as

individuals have been selected for development or for destruc-

tion.

The Senate committee, whose investigations have resulted in

the presentation of this bill, present in their report eighteen

specific causes of complaint against the railroad system, which
may nearly all be epitomized as "discrimination" in one form
or another. They cite among the many instances the case of

the Standard Oil Company, which has been enabled by railroad

discrimination practically to control the oil supply of the con-

tinent, and is reported to have realized $10,000,000 in a single

season from diminished freights alone.

A single instance is sufiicient to condemn the system. It

appears that the company operates the Macksburg pipe line

which carries oil to the Cleveland and Marietta Railroad. This

road was in the hands of a receiver, who was removed by Judge
Baxter upon the investigation of the rates charged for the

transportation of oil. It was found that he was charging all

independent shippers 35 cents per barrel, and the rate to the

pipe line was but 10 cents. It appears that the Standard Oil

Company owned the pipes through which the oil is conveyed
from wells owned by individuals, with the exception of certain

pipes owned and used by one George Rice, carrying oil from his

wells, and to get rid of this competition the assistance of the

receiver was sought and obtained.

The company offered to give the railroad three thousand
dollars' worth of business each month, while Rice could give

but three hundred dollars' worth. If its demands were not

complied with it threatened to extend its pipe line from Macks-
burg to Marietta, on the Ohio River.

I do not expect that the passage of this bill and the appoint-

ment of any five gentlemen who might be named under its pro-

visions for its enforcement will at once bring the millennium to

American transportation. For forty years a constant struggle
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of wits has been going on between the grasping corporations

and legislatures endeavoring to restrain them, and to-day we
are confronted with successful, legalized wrongs remaining un-

controlled and unredressed. But we shall have done our duty

when we shall have done our utmost for the future security of

the people. I do not believe that this bill will accomplish radi-

cal results, but it is a step in the right direction, both for the

people and for honest railroad management. For many years

a contest between the safe maker and the burglar has been

waged. Each failure of the safe to withstand its robber has

begotten improvements believed to be final, and each in turn

has yielded to human cunning and ingenuity. But it is not

for the safe maker to stop in his endeavors. If this bill, be-

coming a law, should fail utterly to supply a remedy, another

attempt must be made. If it is partially successful, we shall

have accomplished something and new remedies will be sug-

gested by its partial failure.

An examination of the report and testimony will not show
that railroad corporations are making too much money, or that

the average rates of transportation are too high. On the other

hand, they have been in the main unprofitable, and transporta-

tion between competing points in America is the cheapest in

the world. The complaint of the people is of discrimination,

uncertainty, and secret injury. The complaint of investors is

that two-sevenths of the capitalized investment is water, and
that through inside combinations the masters of Wall street

are able to realize vast profits upon railroad wreckage and the

depreciation of railroad property, as well as upon their prudent
conduct and honest management. A great stride toward per-

sonal liberty was believed to have been made when our Govern-
ment was organized with the prohibition of entail; but the sov-

ereignty of trunk lines and railroad system, imperishable as

they are, present a more dangerous imperium in imperio for

our consideration than the largest entailed interests of the

world.

Railroads are beneficent servants, but they must not become
masters. The dwarf has grown large enough for us to impose?

restrictions upon his growth, else the old fable will be illus-

trated in practical life. If unchecked he bids fair to develop
into an Afrite of gigantic stature and overwhelming and ma-
lignant influence. Railroads are no longer dull, insensate
things. They are imbued with intelligence, and in intelligence

that neither slumbers nor sleeps. They are no longer joint
stock companies alone ; they are dynasties.
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They are already outlined, and in a few years if not super-

vised and controlled by legislation they will have become as

firmly fixed in their grasp upon continued power, commercial,

social, and political, as the Hapsburgs, the Hohenzollerns, or

the Guelphs. These reigning houses were born of force. They
were the triumph of the strong over the weak. These modern
dynasties will have been born of law and of concession and
will be the triumph of the creature over the creator.

The old cry of the mayor of the palace when he appeared
at the window of the Tuileries, "The king is dead, long live

the king," may well be proclaimed when the railroad magnate
goes to his long home. Not a schedule is changed, not a loco-

motive puffs less fiercely, not a sardine less is sold in the res-

taurant. The same intelligence, fortified and intensified possi-

bly by new blood, wields the scepter and utters its mandates.

The fact that the stock changes hands does not detract from
its power or alter its purposes. It is more remorseless than
man, for the responsibility is divided. The cabinet or minis-

ters who shape its policy and carry out its behests justify their

course by the plea of necessity, and feel no tremors of con-

science from the fact that their personality is merged in that

of the corporation.

Hitherto content has come to the plain people of our land,

to the mechanic, to the farmer, to the artisan, because, as he

sat by his hearth noting the progress of his fellows who had
outstripped him in life's race, his eye turned to the bright boy
and the laughing girl with a knowledge that to them America
offered every possibility of culture, wealth, and power. He
knew that the history of the men whom America had delighted

to honor had shown that from the humblest beginnings nothing

restricted or directed the development of the American citizen

outside of himself. To-day he sees the price of his labor de-

termined not from his surroundings. He sees his village built

up or destroyed by a foreign will. He sees the value of his

little property decreased and that of the property of his fellow

in an adjoining village increased without the action of either

and beyond the control of any. He sees his neighbor, by secret

arrangement with the railroad company, increasing his store

with no extra labor or display of energy or ability, while his

fellows are correspondingly depressed.

These things it is the object of this measure to correct.

All the American citizen has asked in the past or will ask

in the future is a fair chance ; no odds of the Government, but

its protection, for which his life is pledged, and its schools, for



332 GREAT AMERICAN DEBATES

"AMERICAN ideals"
Cartoon by Byan Walker in "The Comrade"

which his money is paid. Special privileges for none, equal

rights for all.

On April 26 Leland Stanford [Cal.] opposed the

bill.

This bill purports to be an act to regulate commerce between

the different States. But everything in it is as to the carrier

only. The word commerce has a well-defined meaning. It

means interchangeable commodities, with which the carrier in
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the transaction of his legitimate business has no concern what-
ever. I therefore think the title of the bill, instead of reading
"A bill to regulate commerce," should be ""A bill to regulate

carriers."

If it were a bill to regulate shippers and owners, whose ma-
terial the carrier moves, the title would be more appropriate.

I may be told perhaps that there are judicial decisions that the

regulation of the carrier is the regulation of commerce, but

here when we propose legislation it is entirely legitimate to

discuss the question as to the original matter and to determine

it upon the principles which seem to be involved. There is a

great difference between the possession of a power and its exer-

cise.

Of course the Constitution plainly gives Congress the right

to regulate commerce between the States. But as the carrier

has nothing to do with the control of the shipment of goods,

wares, and merchandise, with their ultimate disposal or des-

tination, therefore regulating him or determining the price he

may receive for his services can have no relation in determining

the commerce between States. As a national question why
should the price fixed for carrying freight across a non-physical

line between the States be different from what is charged for

the same service on either side of that line? Would it not be

making of our State lines more or less obstacles to free inter-

course ? "Would it not be converting every State line into some-

thing very nearly akin to a frontier? What do my friends say

who have been always so anxious to claim that we are of right

one great family with free business intercourse between our-

selves, and what do my State rights friends say to the general

Government interfering and controlling their local institutions?

It has been said that the right to regulate the railroad car-

rier is peculiar, in that the corporation operating the railroad

is the creature of the State.

If there is anything in this argument it cannot apply here

in Congress, as Congress has had nothing whatever to do with

creating the corporation. Its existence is entirely by virtue of

State laws and has under those laws the right only to operate

within the jurisdiction of the State. Of course I except some
Pacific roads.

It is pertinent for us to inquire into the wisdom of this

kind of legislation, assuming that the authority for it exists.

The right of association is a natural one and it is the duty of

the national and State legislatures to aid that natural right,

and that I contend is what legislation by the various States
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providing for the incorporation of railroad companies has done.

The incorporation is made by individual incorporators as much
so as a partnership between individuals is established by the

partners themselves. The character of railroad investment as

compared with others is set forth by the fact that States can

and do exercise the right of eminent domain in order that rail-

roads may be constructed.

The State cannot exercise this right for the benefit of the

railroads. It only exercises it because the investment is of that

peculiarly beneficial character to the public that it may be said

to be a public good. The rule is, moreover, that the railroad

companies must pay individuals deprived of the control of their

property under the right of eminent domain whatever may be

the value of that property. The State pays nothing.

Now, then, if the investment in railroads is so beneficial to

the public, why should not the investors be permitted to reap the

same full rewards of the wisdom of their investment and of

their industry and the management and direction thereof as

though the same capital, the same wisdom, and the same indus-

try had been employed in a business so much less important

to the interests of the State that the State could not, if solic-

ited, exercise the right of eminent domain in its behalf?

In discussing this question of the right to regulate railroad

fares and freights in a manner which will necessarily impair

the earning capacity of these roads we should not forget that

the investments were made by individuals. If the railroads are

so important to the public, surely these individual investors

ought not to be discouraged by the apprehension that the value

of their investment may be lessened by adverse legislation.

Furthermore, inasmuch as labor enters very largely in the

construction of railroads and continues in their operation, any
attempt on the part of Congress to fix the rates of railroad com-
panies tends to fix the price of labor.

Further, in all these efforts at regulation I find no protec-

tion to the railroad companies, no guaranty against impairment
of income. Therefore, if legislation interferes to decrease in-

come, surely the value of the property is affected to the extent

of the diminution of the income. This is taking property with-

out compensation. It is confiscation.

I think there never has been a bill introduced into any legis-

lature purporting to regulate railroads against which the own-
ers of the roads did not find occasion to protest on the ground
that it diminished the income-producing quality of their prop-
erty.
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Now, then, the investment being a legitimate one and a de-

sirable one, as is established by the exercise of eminent domain
not in behalf of the railroad company, for the State has no
right to do that, but in behalf of the people, and the State be-

ing justified in regarding railroads as public benefits, why
should they after their completion have less protection from the

laws than other property, or why should they be made the ob-

jects of direct and injurious legislation? And in this connec-

tion I think it proper to remark that railroads have no legal

monopoly of business, since they have no exclusive privileges.

Practically this bill denies to the various railroad companies

the right of competition. It precludes the shippers from reap-

ing their rightful advantage of competition, and causes to them
and to the railroad companies absolute loss. If the low rates

for the long distance mean a reduction of the shorter, the car-

rier must submit to a loss from the usual rates on the shorter

distance, or else abandon the business at the competing points.

Under the force of competition the carriers are often com-

pelled to take business over their roads long distances at a lower

rate than they receive for shorter distances. No railroad com-
pany would do this if the rate to be charged was a matter un-

der its control.

For this reason rates are oftentimes below the average cost

of transportation, and freight of a low value in the market is

often moved at less than average cost. Low rates, if they pay
anything above the direct expenses consequent upon movement,
aid to sustain the railroads and the better enable them to move
the traffic at non-competing points. Railroad companies cannot

ignore the various circumstances that establish competition,

much of which depends on the geographical condition of the

country. The shipper for a short distance is not charged

more, but the shipper for a long distance is charged less be-

cause the carriers cannot help themselves.

All will admit that no legitimate enterprises should be dis-

couraged, particularly those that add most to the convenience

and comfort of the people, and to the wealth, strength, and
dignity of the nation.

The chief discussion upon the bill was in reference

to an amendment offered by Johnson N. Camden [W.
Va.] prohibiting a railroad charging more for "short

hauls of freight than for long hauls. '

'

Zebulon B. Vance [N. C] on May G expressed his
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opinion that the prohibition ought to have been more
drastic; that the railroads should not be permitted to

charge the same amount for the two hauls. Nevertheless

he accepted the provision as a step in the right direc-

tion.

It falls far short of doing justice, but we have been so often

warned of the danger of attempting to interfere with com-

merce, which we are told should be left to its own devices and

to work out its own salvation according to the laws of political

economy, generally resulting in damage to the people—we have

been, I say, so often warned of the danger of interfering, that

it seems that legislators are afraid to set the coulter very deep

at the beginning, and, instead of saying by the bill that a cor-

poration should not charge as much for the short haul as for

the long one, we stop short on the first proposition, to see if

the world is going to come to an end before we try something

more.

It reminds me very much of the story of a man who went

into a saloon in some "Western country where they sold a quality

of liquor which used to be known in your country, sir [William

J. Sewell, of New Jersey, in the chair], as Jersey lightning.

[Laughter.] He called for two glasses, which the saloonkeeper

accommodatingly poured out for him. He saw an antiquated,

odoriferous, and oleaginous African standing near by, and he

Called to him and asked him if he did not want to take a drink.

With a tragic air which would have done credit to an actor,

he said, "Boss, I'll tell you no lie about it, I would"; where-

upon the colored gentleman drank his spirits, and the white

customer who had called for the two glasses went and took a

seat. The saloonkeeper asked him if he was not going to drink

his spirits. He said, "Please wait fifteeen minutes, and if that

nigger don't die I will try mine." [Laughter.]

The proposition here is admitted on all sides that it is not

only wrong, but it is an outrage to charge a man who lives 100

miles from Chicago as much for hauling his freight from Chi-

cago 100 miles as is charged to the man whose freight is hauled

from Chicago a thousand miles to New York. But so fearful

are we of disturbing commerce, so terrible are the dangers which
overhang us if we undertake to control a ring, that we have con-

cluded to try the effect of limiting the charge to the same for

the hundred miles that is charged for the thousand miles, and
then if there is not a great cataclysm and nature is not con-

vulsed we may perhaps yield to the demands of the shippers
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of the country and after a while say that the corporation shall

not charge quite as much.
Senators on the other side, I believe, do not pretend to jus-

tify it upon abstract principles of right and wrong, but they

say that it would operate against the man who has the long

haul, it would increase his freights, and it would increase the

rates from the great West to the seaboard.

]\Ir. President, what does that admit? It admits that under
the influence of competition the railroads are hauling freight

from distant points in the great West at rates by which they

make no money, and that they are maintaining their roads by
an extortion upon the men who live at the intermediate points

and whose shipments come within the meaning of the short

haul.

So long as Senators give us the reason that we cannot main-

tain these great lines, that we cannot afford facilities to that

great and boundless and fertile West which would enable it to

throw its products upon the markets of the seaboard and into

Europe without this extortion upon the short haul, then it is

a very respectable argument founded upon necessity, and would
come well within the meaning of the terms which are usually

applied to a high protective tariff.

George F. Hoar [Mass.].—Will the Senator allow me to

make a question to him for his answer?
Senator Vance.—Certainly.

Senator Hoar.—I do not myself in my vote agree that the

charge for the short haul is an extortion, whether it be less than

the charge for the long haul or not, necessarily. I do not under-

stand that that is admitted by any considerable number of per-

sons in the country. There have been such times in the past,

but it is not claimed that the railroad rates to-day are such

anywhere, unless there may be very few exceptions indeed, that

they can be construed as an extortion.

As I understand the proposition, it is exactly this, which I

might illustrate by a very simple instance of a stage-coach.

Suppose you have got a stage-coach running from a point 20

miles out of Elizabeth City, or any other town in your State,

and it can take eight passengers a day, who are dropped on the

way, and it charges them a dollar apiece. That charge just

pays the entire expense and cost of the line, the drivers' wages,

supporting the horses, and repairing the vehicle and harness,

and that is all; there is no profit. At the end of the road the

stage is competed with by a railroad, which takes passengers

from end to end of that road for half a dollar apiece. If the

X—22
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stage charged the passengers who went the whole length the full

dollar which it charges the others, which is a fair price, it

would not get any of them; but still by taking in competition

with the railroad at half a dollar the few passengers it can get

to go through, it enables it to make a little profit and that keeps

the line out.

That is precisely a very homely and simple illustration of

this railroad problem as it appears to us who vote against the

amendment of the Senator from West Virginia; and it does

not answer our argument or help us to be won over to the other

side to call it a comparison of extortion committed on one set

of people for the benefit of another. These railroads are built

primarily for the use of the localities through which they go.

The land is taken, the right of eminent domain exercised,

through these localities, and the railroads are to be compelled

by the bill to deal with them at reasonable rates without extor-

tion ; and, if they undertake any extortion on a single locality

in the United States which is affected by interstate commerce,
here is a mechanism which will cure that defect, as we hope
and believe.

That being done, and the rights of these parties being se-

cured, here is a railroad running from Chicago to New York
or Boston which says: "If I undertake to charge the same
reasonable rates for the wheat which I take from point to point,

I cannot compete with the water way, I cannot compete with the

Canadian railroad, and I cannot get it at all, because the

farmer, on paying me that same rate, cannot sell it in the Euro-
pean countries, he cannot afford to raise it, and the community
will stop. But having this apparatus of cars and railroad track

and so on, running for the benefit of these localities, I can take

on this through business at a less rate than I am charging them,
and still make something on the whole."

Senator Vance.—Mr. President, I yielded for a question

and I got a speech. I yielded for a short haul and I got a long
one. [Laughter.] That is another instance of the extortion

which is practiced upon short-haulers.

Senator Hoar.—If my honorable friend will haul that

proposition of mine any distance whatever, I should like to

look on at the process.

Senator Vance.—If I were to haul that proposition far I

should think I had made a water-haul. [Laughter on the floor

and in the galleries.]

I should like to know if my friend from Massachusetts ob-
jects in a matter of morals to the proposition that all men
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should be charged according to the service which is rendered

them ; that all men should be taxed according to their ability to

pay ? I am sure he would not ; he has not.

Mr. President, if you will pardon me for giving an illustra-

tion in my homely way, I was down in the lunch room but a

short while ago. I took a sandwich and a glass of milk, which

was a very short haul. A Senator not far from me took a

porterhouse steak and accompaniments. That was a long haul.

Now, do you not know that if the keeper of the restaurant had

charged me more for that short haul than he did my neighbor

for the long haul there would have been a disturbance of the

peace in this Capitol before many minutes. [Laughter.]

Those of us who favor this relief to the people of this coun-

try, who favor this proposition, admit that the Senate of the

United States, or Congress, or even the legislatures of the States

for that matter, having railroads wholly within their States

cannot resolve themselves into a board of directors and deter-

mine every individual item of charge that a railroad shall make.

Nobody is attempting to do that; but we are attempting within

bounds, and within safe and reasonable bounds, to place or limit

upon the power of a railroad corporation to charge whatsoever

it pleases without regard to service or distance. That is what
we are attempting to do by this amendment.

Samuel J. R. McMillan [Minn.].—The bill makes a provi-

sion that the short hauls shall not be charged more than a rea-

sonable and just price. Now, is there any objection to permit-

ting the same road to haul a longer distance for the same sum if

it so pleases?

Senator Vance.—"Who is to say what is reasonable?

Senator McMillan.—The commissioners under the bill and
the courts can determine that question. Now, you deprive the

communities of the benefit of all the competition for long hauls

where the roads would be compelled to charge a lower price

where there is competition.

Senator Vance.—If the Senator will excuse me, that is

precisely what I desire to do. I desire to deprive any portion

of the American people of the benefits of competition which
competition is maintained at the expense of the rest of us.

Senator McMillan.—But the competition is not so main-

tained; the short-haul people have the limitation of the law
that they shall not be charged more than a reasonable sum, and
the courts can enforce that law. Then the only provision of

the bill is as to a long haul, that where competition exists the

communities can have the benefit of it; and by placing this
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limitation upon it you destroy competition on commerce

throughout the country.

John E. Kenna [W. Va.].—The proposition of the Senator

from Minnesota, like the proposition of every Senator on this

floor who urges opposition to the amendment, that the railroad

should not only be allowed, but should be required, to charge rea-

sonable rates, involves us in the old geometrical question as to

the size of a lump of chalk. What constitutes a reasonable rate

is precisely the thing which the people of this country are un-

willing to leave to the arbitrary discretion of the railroad com-

mission.

I do not want to interrupt my friend the Senator from

North Carolina in his speech, but I do want to reiterate the fact

that in the amendment of my colleague which was adopted yes-

terday, and which seems to be the bone of contention here, the

simple principle is announced that without interfering with

railroad rates—I dislike to hear the term "rates" mentioned in

the line of this discussion, because there is no question of rate

involved in it—without reference of any kind or character

whatever to interference with the traffic of railroads or their

freights, it has been deemed by the friends of this measure a

reasonable limitation that they should not be allowed to charge

in gross more for a shorter haul, even if that shorter haul be

ten miles, than for a longer haul, even if that longer haul be a

thousand miles. It is an equalization which is essential to re-

storing to Congress a prerogative which has heretofore been
usurped by the railroad companies of this country to control

its interstate commerce and to give to the West or any other

section the great markets of the East, giving to the one to the

exclusion of the other. That is the real principle involved in it,

after all.

Here Nelson W. Aldrich [R. I.] engaged Senator
Kenna in a controversy on the subject; lie tw^itted liim

upon not carrying his "principle" to its logical conclu-

sion and advocating compulsion of the railroads to make
a less charge for a short haul than for a long one.

Senator Vance resumed.

Mr. President, it has been so long since I was on the floor

that I have forgotten what I intended to say, I believe. I was
going to say something, I think, on the subject of all freights

having to be reasonable and just, and to comment somewhat
upon the difficulty of coming to a conclusion as to what was
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reasonable and just, and at the same time practicable. A witty

man once remarked that a man and his wife were one it is

true, but which one was a big question. [Laughter.]

What enters into the elements of a just freight charge?

Will you compare with the charges that were once made by the

wagoner on the dirt road? How will you arrive at it? Will

you take into consideration the interest upon capital; and, if

so, how much and what profit shall be allowed ? It seems to me
that much the most practical way to remedy this defect is not

to trust to the commissioners, whoever they may be, for arriv-

ing at a conclusion, however reasonable and just, but to fix a

boundary at least beyond which they shall not pass by saying
that they shall not charge more.

On May 10 E. C. Walthall [Miss.] spoke on the bill.

He advocated dealing directly with the railroads rather

than through a commission.

To my mind there are grave objections to such a commis-

sion. Congress acts only under delegated powers; and where
is the warrant to be found for their delegation by Congress to

a commission? Congress may undoubtedly create a commission
and confer upon it given powers, if they be so precisely and
narrowly described and limited as to leave the commission no
discretionary authority in any matter where its action would
be final; but they would leave the commission no field for any
useful work. Does any Senator feel safe in announcing that

Congress can confer on a commission the power to regulate the

rates of transportation so as to bind the railroad companies?

And, if it cannot fix rates, what good purpose that is practical

can a commission serve? But, if the power be conceded, the

work is beyond the capacity of any commisison that can be

appointed. There are more than fifteen hundred railroads in

the United States, stretching over about 140,000 miles of terri-

tory. Some of them cost millions to construct a single mile,

and, by comparison, some were built for inconsiderable sums,

and the cost of none of them is the true test of their present

value.

These shipments vary in value, in the difficulty of handling

them, in the necessity for speedy transportation and prompt
delivery, and in the measure of responsibility for loss, damage,

or delay. They may consist of coal worth $40 a carload or

silks or laces worth thousands of dollars a case with hundreds

of eases in a car. They may consist of ice, or live stock, or
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fruits, which must go through with speed; or of lumber or

brick, which would neither waste nor perish by delay. The

variety of freights is endless, and so is the variety of the ques-

tions which the commission must consider, as affecting the

rights of hundreds of railroads and millions of people, before

it could arrive at a tariff of charges which the commission itself

would say is even approximately just to shipper or carrier.

How long would it take the commission to perform even im-

perfectly the duty of gathering the necessary data on which to

proceed advisedly, and then determining, on the material col-

lected, what rates would be reasonable on all the "interstate"

roads in the Union? So long, I venture to say, that before the

completion of the work the changes in business in this active

age and in the conditions of the railroads would make necessary

a reexamination of the subject and a readjustment of the rates.

There are other objections to an interstate-commerce com-

mission, growing out of the fullness of its powers, the disas-

trous consequences of its mistakes, and the dangers and tempta-

tions incident to the position of its members; but those will

suggest themselves, and I need not now discuss them. It is

enough that such a scheme seems impracticable, even if clearly

constitutional, to lead me to prefer a simple one whose consti-

tutionality is beyond dispute.

Judge Reagan, an able, an earnest Congressman from
Texas, who for more than ten years has been laboring to master
this great question and has been pressing its importance upon
the attention of Congress and the country, at the last session

secured the passage of a bill through the lower House by a vote

of 2 to 1 to regulate interstate railroad trafSc. In advocating

that measure he expressed the opinion that "no law fixing rates

of freight could be made to work with justice either to the

railroads or the public," and the same conclusion has been
reached by others who have maturely considered the subject

from a wholly impartial standpoint. To me this seems clear,

and the reasons for it are equally forcible when applied to rates

fixed by an interstate commerce commission.

The Reagan bill, as it passed the House, has in it the idea

which seems to me the correct one for practical legislation em-
bodied in general provisions, prohibitory and mandatory, to

restrain and direct the railroad companies and protect shippers
from all unfair, unjust, and unreasonable dealings, with
stringent and specific remedies for a violation of these provi-

sions. I think a system built on this idea would be far better
than a commission.
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I prefer a law which requires that all freight charges be-

tween all interstate points as to all persons, all distances, and
all kinds and quantities of freight shall be reasonable, and pro-

vides speedy redress in case of violation, and imposes penalty,

if the violation be willful, in any court of competent jurisdic-

tion, whether State or Federal. Details should be prescribed

having preference to the grievances most complained of, such

as requiring rates to be published, prohibiting unjust discrimi-

nations between persons and places, and forbidding oppression

in any mode, direct or indirect. But there is, I think, no longer

room for doubt that arbitrary rules which are inflexible as to

long and short hauls, or as to shipments in bulk or small par-

cels, are injudicious and dangerous. It seems now almost

agreed, at least in this body, that such iron rules are likely to

defeat the object we aim at, the relief and protection of the

people.

The objections I have offered to a commission under con-

gressional law do not apply, except perhaps in a very small

measure, to commissions under State laws where there is con-

stitutional warrant for their creation. The sphere of action

of such commissions is comparatively small, their duties are

far less complicated, and their powers are limited and re-

stricted. In a number of States such commissions are work-

ing well. For want of a better measure I am ready to vote

for the bill in its present shape, though I do not approve
the creation of a commission.

William J. Sewell [N. J.] opposed the bill.

If business is going to be demoralized by this legislation,

if adopted by Congress, we ought not to pass it. The Senator

from Michigan [Mr. Palmer] is perfectly correct in saying

that the railroads have brought the price of transportation

from 35 cents a bushel charged by water transportation down
to from 6 to 9 cents. It has been forced down by railroad

competition. Instead of relieving the situation, when you adopt

the amendment of the Senator from West Virginia [Mr.

Camden] you destroy the whole fabric that we have been

building up for fifty years.

It is within the recollection of myself when the extreme

limit of transportation by rail was to the Ohio River. By
reason of the energy and the genius of our people it has been

from time to time, and day to day, and year to year pushed

mile after mile westward by the building of railroads, by the
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advancement of science, and the laying of tracks, and the run-

ning of locomotives, until to-day we present the spectacle to

the world of having accomplished what no other nation and
no other people ever has done, of bringing grain, cattle, and

other products of that kind two thousand miles to the sea-

board, and allowing the community to have the benefit of

competition.

The capital invested in the railroad transportation lines of

this country is enormous when you come to look at the figures

—

125,000 to 130,000 miles of railroad, from eight hundred to a

thousand million dollars of the absolute savings of the people

of the country for forty years invested, because it has been

probably the best field of investment when applied to bonds,

although that does not apply to stocks.

We are told by some gentlemen in the Senate that there

is a great deal of water in this. Mr. President, when I had
the honor to address the Senate on this subject at the last

session of Congress, I admitted that there was water, but that

water is limited to a very small percentage and limited to the

lines constructed in late years, and with the approval, as we
saw here a few days ago, of those very complaining Senators

about water who voted deliberately to allow a company char-

tered lately to issue any amount of securities for the building

of its road. The Senate voted on it on the basis that com-
pany should have the same privileges as those that preceded it,

and that they could not compete with the previously organized

and chartered and running railroads unless they were allowed

to have water, as though transportation was absolutely to be

by water and not by rail. In other words, that the more in-

debtedness you piled on a corporation the easier it was to run
it and pay expenses! It is hardly necessary to talk about it,

but such was the argument and such was the vote.

Mr. President, the railroad men of this country as a class

are about the best merchants and the brightest minds we
have to-day, and necessarily so. They have the best education

of any set of men in the country. Gentlemen who occupy seats

in the Senate mostly belong to the legal profession. Coke,

Blackstone, are the same, and the classics have not changed.

You will never build great railroads on them
;
you cannot

follow the progress of the age; you cannot settle this country
with them.

It takes all the elements of a great man to be a successful

railroad manager ; and we have a great number of them who
have grown up in the last twenty-five years. They must have all
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the education that any gentleman on this floor gets in order

to equip himself as a lawyer or as a Senator ; and it is but
the starting point of what he has to acquire of professional

knowledge in order to fit himself for his position. After he
has graduated at Yale or Princeton or Harvard he has to go

for four or five years to a special institute for the purpose

of learning the science of mechanics, chemistry, metallurgy,

and then he rolls up his sleeves and goes into a shop and applies

himself to the mechanics about which it will be necessary for

him to have perfect knowledge in his business as the manager
of a railroad.

At thirty years of age that young man, never having up to

that time probably earned a dollar, preparing himself in every

way, spending money to acquire this knowledge, enters upon
his career in a subordinate capacity as a railroad man; and
if he has the talent and the brain necessarj^ he rises rapidly,

because in our country a man of thirty years of age has prac-

tically but twenty years of active business vital force in him.

That man applies himself to the business of his life. He has

all the knowledge that books can give him ; he has all the

knowledge that practice can give him. He is not a moneyed
man. He does not enter upon the business of railroads for

the interest of the community in which he lives, but as a matter

to furnish for himself a position, and for his family, if he has

any, their bread. He has no prejudice, no feeling. He is

as well equipped as any man can possibly be to do as near
right as any one man can. And this is the class of men you
have to-day in the active management of the railroads of this

country.

It is not fair to say that those men, absolutely working for

a salary without any interest in the railroads, without any
dealing in a share of stock or ever going into Wall street,

are going to oppress the people. They are the men to-day who
have built up this country to be the great nation that it is.

Without the genius and the money and the labor and the educa-

tion that have been applied to getting these men into the

positions they hold, your railroad transportation, with the

movement of the products of the mines and of the crops,

would not have been what it is to-day, and you would never

have been able to reduce the cost of the movement of a ton

of corn or a ton of wheat from three cents a mile down to

four-tenths of a cent a mile or three mills a mile as has been

done within the last two or three years and is being done
probably to-day.
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Senator Camden's amendment was adopted on May
12 by a vote of 26 to 24. The bill was then passed by
a vote of 47 to 4.

It was referred by the House to the Committee on

Commerce which reported it back on May 22 with an

amendment of the nature of a substitute, which was
along the lines of the Reagan bill passed by the House
during the previous session. The bill came up for dis-

cussion on July 21.

Intebstate Commekce Commission

House op Representatives, July 21, 1886

John H. Eeagan [Tex.] of the majority of the com-
mittee stated the differences between the Senate bill

and the House substitute.

The Senate bill related to passengers as well as

freights, and to water as well as land transportation;

the House bill related only to freights and railroads.

The Senate bill provided for specific damages, the

difference between the just and the unjust charges.

These, said Judge Eeagan, were inadequate.

This is no improvement on the common-law remedy which
may now be invoked. The common law furnishes no practicable

remedy for tlie abuses of power and the unlawful conduct of

the managers of railroads. Claimants for small sums as damages
cannot as a general rule afford the expense of litigation to

establish their claims, while the railroad corporations as a

rule protract such litigation to such an extent as to wear
out the claimants and defeat the ends of justice.

The House bill provides for the recovery of full damages
and requires the court in each case of recovery to tax the

corporation with a reasonable fee for the plaintiff's counsel or

attorney fees. This is an improvement of the common-law
remedy in that, in case of recovery, it requires the defendant

to pay the plaintiff's reasonable attorney's fees. The remedy
should go further and require the payment of double or treble

damages. Besides this, the railway corporations have the power
by discrimination and unfriendly delays to punish any of their

patrons who may attempt by litigation or otherwise to pre-

vent their discrimination and injustice.
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The Senate's bill contains the provision that "no common
carrier shall be required to give the use of its terminal facilities

to any other carrier engaged in like business."

This is a clear attempt at congressional regulation of the

corporate rights and franchises of the railroad corporations,

and is not within the powers of the constitutional provisions

which authorize Congress to regulate commerce among the

States. It is a power which clearly belongs to the States as

to roads not situated in the Territories and in the District of

Columbia. It is also evidently put in the bill to subserve

some private purpose and not for the public good. A note

to page 82 of Hudson's "Railways and the Republic" shows

how the Standard Oil Company got possession of the terminal

facilities for handling oil in Philadelphia and Baltimore. This

clause may have for its object to invoke the authority of Con-

gress to preserve to it the advantages it then gained. And
there may be other like cases. But as the enactment of this

clause would be in violation of the Constitution it could afford

them no protection in their wrongdoing, and would not avail

to establish or perpetuate monopolies.

The fourth section of the Senate bill, the one which deals

with the question of the long and short haul, is simply mean-
ingless. To the casual reader it would seem as if it meant
to prohibit charging more for the carriage of a like amount
and kind of freight for a shorter than for a longer distance,

but it does not do this. It does not define or designate the

original point of departure. Where is the original point of

departure on any railroad? Is not every depot from which
freight is sent an original point of departure for that freight?

This section can only mean that one person cannot be charged

more than another for a like amount and kind of service, and
is but a reenactment of other provisions of the bill. It does

not prohibit charging more for a short than for a long haul.

The fourth section of the House bill is plain and specific

on this subject.

The Senate bill, said Judge Reagan, provides that the

commission may exempt railroads from the operation of

this section. This is an unconstitutional delegation of the

law-making power of Congress to the commission.

The object of this important provision is to protect the

people at noncompetitive points from paying for the carriage

of the freight shipped from competitive points. It was found
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difficult to provide a rule which would be entirely equitable.

It would not be right to charge the same rate per mile for

a long as for a short distance; as the loading, unloading,

preparation of trains, and handling would be the same in both

cases. In adopting the provision that no more shall be charged

for a shorter than for a longer distance, which includes the

shorter, we in the House did discriminate in favor of the long

haul to the extent of providing that no more should be charged

for the shorter than for the longer distance, thus leaving the

provision so that if the transportation companies find it neces-

sary they may charge as much for the short as for the long

haul. This rule recognizes the territorial extent of the country

and the character of shipments to be made.

It enables the transportation companies to carry grain and

flour and meats from the productive fields of the West as

cheaply aa from Illinois, Indiana, Ohio, West Virginia, or from

the western parts of Pennsylvania or New York to the seaboard.

Justice and fair dealing could surely require no more. And
in preventing charging more for the short than for the long

haul it conforms to the rule adopted in the State constitutions

of Pennsylvania, Missouri, Arkansas, and California and by the

statute laws of Massachusetts and other States.

Besides the injustice and the ruinous consequences to

shippers of charging more for a short than for a long haul,

the power to do so enables the transportation companies to

control the manufacturing interests of the country and to drive

them from noncompetitive points and from the rural parts

of the country, where living is cheaper and health better, to

the great commercial centers, where there is competition in

freight rates. This is a power which no government of a free

people would dare to exercise, and which no wisely administered

government would think of exercising, and yet the railroad

companies demand and insist on the right to exercise this vast

and dangerous power. And under it they are impoverishing

some cities, towns, and communities, without any fault of theirs,

and enriching others having no other merit to this favor than
the arbitrary power of the transportation companies.

The House bill, said Judge Eeagan, requires conunon
carriers, under penalty, to post schedules of kinds of
freight, termini of hauls, freight rates, with itemized
statements of "terminal facilities," etc., the last being to

prevent extortion under cover of a general term.
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The Senate bill does not make sucli requirement.

It also only requires the schedule rates to be made public

so far as may in the judgment of the commission be deemed
practicable, and that said commission shall from time to time

prescribe the measure of publicity which shall be given. This

is a serious defect in this bill. Publicity, as provided for in

the House bill, is the one essential means of protecting shippers

against unjust discriminations by means of rebates or other

secret means of discrimination. Can anything more humiliating

and demoralizing be conceived than this practice of secret

frauds by transportation companies, constantly inviting so

large a part of the people to seek to make themselves parties

to fraud of this kind? No government and no people ought

to submit to such a condition of things.

Another reason for the publication of freight rates, which

should be controlling, is that, in questions before the courts

involving the reasonableness of such charges, when the rates

are not authoritatively published it is not difficult for railroad

experts in the interest of the companies to defeat just demands
for damages by confusing juries with artful statements of

what they term all the elements which enter into the questions

as to the reasonableness of rates. Posted schedules of rates

would not only advise the people what they would have to

pay, but would furnish evidence of what reasonable rates are.

The House bill, continued Judge Eeagan, defines what
"pooling" is; the Senate bill merely orders the commis-
sion to investigate pooling and recommend legislation

concerning it.

Pooling by railroads is prohibited by the constitution of

the States of Arkansas, Michigan, Missouri, Nebraska, Pennsyl-

vania, and Ohio. It is prohibited by the laws of other States.

Pooling is a violation of the common law, because it is a re-

straint upon the freedom of trade and a conspiracy against

the public welfare. And this doctrine is maintained in the

following American cases: 8 ]\Iass., 223; 1 Pickering, 450;

35 Pickering, 188; 19 Pickering, 51; 35 Ohio State Reports,

672 ; 68 Pennsylvania State, 173 ; 5 Denio, 343 ; 4 Denio, 349.

Judge Gibson, in the case of the Commonwealth of Pennsyl-

vania against Carlisle (Brightly, 40), says:

I take it that a combination is criminal whenever the act has a
necessary tendency to prejudice the public or to oppress individuals by



350 GREAT AMERICAN DEBATES

unjustly subjecting them to the power of confederates. "The object of

these combinations is to raise the rate of freight, and the means adopted

is to suspend competition and place the traffic under the exclusive control

of the combination. '

'

In the early history of railroad construction the anxiety of

the people of this country to secure their construction induced

them to grant charters without much reference to those safe-

guards necessary for the security and welfare of the people.

It was understood then, as now, that each railroad would have

a monopoly of the business of transportation on it. The people

relied on three means of protection against monopoly prices:

First. On transportation by water and by other ordinary

means of transportation.

Second. On the ultimate increase of the number of com-

peting railroads ; and
Third. On the exercise of legislative control and regulation.

Experience has shown that the first two of these means do

not protect the public against the unjust exercise of these

monopoly powers; and that if not controlled by law they will

defeat competition with each other by pooling combinations.

The railroad managers recommend a universal pool, or

federation of all the railroads in the country, and its recogni-

tion and the enforcement of its provisions by law. This Con-
gress has no power to do under the Constitution. If this could

be done it would be the creation of one vast and overpowering
monopoly out of the many which now exist, and such a course

would enable it to control the transportation and commerce
of the country, and soon perhaps to control the legislation of

the country, and to become the masters of the people and
of their liberties.

As evidence that there is real danger of this, I will refer

briefly to four notorious pools in this country, which have each
exercised vast power, and inflicted great injury on individuals,

on other corporations, and on the whole country.

Here Judge Reagan instanced (1) the live-stock pool,
which granted a rebate of $16 per car to a single Chicago
firm, giving it a monopoly; (2) the Standard Oil pool,
which received in sixteen months rebates amounting to

$10,000,000, enabling the company to crush out com-
petition; (3) the anthracite coal pool of six railroads,

controlling 195,000 of the 270,000 acres of anthracite
coal lands in Pennsylvania, and by this monopoly in-
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creasing the price of its product and decreasing the

wages of its miners at will; and (4) the transcontinental

railways and Pacific Mail Steamship pool, absolutely

controlling passenger rates and freight charges, limit-

ing sailings, etc.

As illustrative of the methods by which the railroad com-

panies defeat just competition, establish monopolies, and levy

unjust tributes on the commerce of the country, I have

before me the printed form of a contract which was to be

executed between the Union Pacific, the Atchison, Topeka, and
Santa Fe, the Missouri Pacific, and the Galveston, Harrisburg,

and San Antonio Railway Companies, and such persons as they

might carry merchandise for.

By this agreement shippers were required to bind themselveb,

in order to avoid excessive rates, to ship all their merchandise

during the term of the contract, which, it is understood, was
not to be for a less time than one year, by the above-named

roads; and the shippers were required to bind themselves, in

substance, that if they should ship any part of their goods

by any other route it was to be held as prima facie evidence

of default on their part, and it was then to be optional with

those railroads whether they would cancel the agreement and
charge their higher rates on shipments,

'

' or collect as liquidated

damages a sum equivalent to the charges said goods would
have been subject to if shipped by rail in accordance with

the terms of this agreement."

This pool, not content with its extensive combination,

adopted this extraordinary means of forcing shippers to con-

tract in advance to send all their merchandise over their lines,

or pay the penalty of not doing so by paying much higher

rates of freight than those specified in the contract. And the

terms of the contract, which I cannot take time to read, show
that two of the objects which the railroads expected to accom-

plish by these contracts were to prevent the competition of

other railroads and of the Pacific Mail Steamship Company.
The Transcontinental Association of Railroads, in the exer-

cise of its powers as a monopoly, conferred on another great

and odious monopoly, the Standard Oil Company, a complete

control of the oil trade on the Pacific slope, in the great plains,

and in the Rocky Mountain region.

I quote an editorial paragraph from the Washington Post

of April 8, 1886, going to show how these corporations enrich

themselves by the dishonorable means of watering their stocks,
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and overtax the commerce of the country, and oppress the

laboring people, in order that they may increase the value of

their stocks or obtain dividends on this fraudulent stock.

There is a very general belief that the laboring classes are subjected

to much injustice at the hands of the monopolizing capitalists who

employ them. There is not a railroad corporation in the country which

has not watered its stock to such a degree that its ostensible capital

is largely fictitious. To create a market value for these fictitious shares

a profit must be earned and a dividend declared, which can only be

done by reducing wages to the lowest possible point. There results from

this necessity a grinding pressure downward upon labor, which is grievance

enough.

It will thus be seen that these corporations boldly enter

into conspiracies in restraint of trade, in violation of the prin-

ciples of the common law, and that with reckless audacity they

defy constitutional provisions and statute laws, while they im-

pudently set at naught the great fundamental principle im-

bedded in all our State constitutions denouncing monopolies as

being contrary to the genius of liberty.

Yet these corporations now ask that pooling be sanctioned

by law, and claim that the adoption of a universal pool is

the remedy for all grievances on this subject.

I trust this House will show a higher appreciation than
the Senate of constitutional principles, a firmer purpose to

see that the statute law and the principles of the common law
shall be respected and enforced, that these corporations are

not greater than their creators, and that the interests of the

people shall be upheld and their rights respected, by forbidding

pooling in unmistakable terms.

The Senate bill, said Judge Reagan, provides for an
interstate commission at high salaries with power to hire

assistance, etc. Yet it does not order this expensive com-
mission to fix rates.

The House bill does not provide for a commission. It

proceeds on the theory of abridging the monopoly powers
of the railroad companies, and of prohibiting the greater and
more manifest violations of right by them, without attempting
a detailed regulation of freight rates, and provides for the
enforcement of its provisions through the courts of ordinary
jurisdiction, which are within convenient reach of the people,
and with whose methods of procedure they are familiar.
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The Senate bill proposes to enforce its provisions by bureau

orders and the proceedings of courts combined. The American
people have as a rule great respect for law and for the action

of the judiciary, but they are not accustomed to the administra-

tion of the civil law through bureau orders. This system belongs

in fact to despotic governments; not to free republics. And I

submit with due respect that the House bill will secure more
ample, prompt, and perfect protection to the rights of the

people, with less friction and embarrassment to the railroad

companies, than the Senate bill, if it should be executed hon-

estly and in good faith. The Senate bill is, however, preferred

by the railroad corporations, because under it they see greater

chances for trickery and evasion; with whatever chances there

may be for their controlling in their interest the appointment

of the commission, or of controlling the commission in their in-

terest after it shall be appointed; and because the Senate bill

puts the commission between the complaining citizen and the

railroad, instead of allowing the citizen to appeal directly

to the courts for the redress of his wrongs, as the House bill

does.

When we remember that this commission is to be composed
of five persons only, that all their judgments are to be rendered

in Washington city, though it may send members of the board

to different parts of the country to make inquiry and to take

testimony; when we consider that it will have at least 130,000

miles of railroad to look after and to extend its supervision

to, and that the roads cover over the thirty-eight States and
eight Territories of the Union, with their 60,000,000 of popula-

tion, and transport not less than $15,000,000,000 worth of in-

terstate commerce annually, we may be better prepared to

understand how futile the attempts will be to attend to all the

controversies growing out of railroad management in this coun-

try.

But I have other objections to the appointment of a commis-

sion. I shall fear that the railroad interests will combine their

power to control the appointment of the commissioners in their

own interest. The notorious facts as to how railroad managers
have corruptly controlled legislatures, courts, governors, and
Congress in the past give us sufficient warning as to what may
be expected of them in the future. It is not to be supposed

that they would directly approach any President of the United

States and corruptly propose to secure the appointment of

commissioners in their own interest; but they have influential

men at command to appeal to the President on account of ca-

X—23
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pacity to appoint such commissioners as would serve their pur-

poses.

Instead of such a system as that of a commission, the House

bill provides that any citizen aggrieved by a violation of its

provision may appeal directly to a court and jury for redress,

and that he may proceed both by civil suit and by criminal

prosecution.

The question as to which of these plans should be adopted

has in three different Congresses in the last few years been

passed on by this House, and on each occasion the House by

a large majority declared in favor of the plan presented by the

House bill as best for the general welfare.

Charles O'Neill [Pa.] presented the minority report

of the committee on the Reagan bill.

It will be seen at a glance that commercial and agricultural

products form the great bulk of the interstate commerce of

the country, and it is universally conceded that through the

system pursued by the railways in the past these industries

have been extensively developed, and the United States brought

into a position where a very large portion of its debt has been

paid off' and its prosperity enormously increased. That this

could not have been accomplished except for the extraordinary

reductions made by the railways in their rates upon traffic,

which reductions have enabled the products of the most distant

portions of our country to be transported by rail to the sea-

board and thence by water to foreign countries, must be very

clear. Certainly no serious ground of complaint can exist when
figures show that in the last thirteen years the rates upon traf-

fic have gradually been reduced from about 21/2 cents per ton

per mile to about 7 mills, and when dividends and interest

upon the capital invested in railways during the year 1884 did

not exceed 3% per cent.

It can readily be seen how, in the management of so enor-

mous a traffic, it is absolutely necessary that there should be

entire flexibility in the adjustment of rates to meet the varying
circumstances presented, and it is not believed that any "cast-

iron" rules can be laid down for the regulation of this enor-

mous traffic without seriously interfering with it and directly

and vitally affecting the prosperity of the country.

The minority of the committee, therefore, have not favored
the insertion of the provision preventing, under all circum-
stances, the granting of drawbacks or rebates, because cases
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were cited before the Committee on Commerce, in hearings, in

which drawbacks or rebates were absolutely necessary to enable

the domestic shipper to meet his foreign competitor on equal

terms; always, however, in the opinion of the minority, having
the system of drawbacks or rebates open to all under similar

conditions and circumstances.

Nor do the minority favor the provision prohibiting a

greater charge for a shorter than a longer haul, as it was shown
to a satisfactory degree, as we think, in the hearings, that, where
two competing points were connected by water as well as rail,

it was impossible for the railways to secure the traffic unless

they made their rates as low as the water rates, and that, while

they might be able to do this on a portion of their traffic, it

would be destructive of their interests to reduce all their rates

to those which were forced upon them between certain points

by the competition of the water routes. The minority consider

that in this, also, unjust discrimination should never be made,
but that the idea of charging the same rate for the haul under
similar conditions and circumstances should be adhered to.

The minority also differ from the majority upon the subject

of "pooling." They believe its absolute prohibition is unnec-

essary. There should be legislation imposing restrictive provi-

sions, for shippers should not be placed at a disadvantage or

competition in freight charges lessened so that transporters only

should be benefited. If fairly carried out and not done by se-

cret and private arrangement, if resorted to for the purpose of

preventing what is called injudicious "cutting down" of rates,

so that reasonable and just charges should be permanently ad-

hered to, "pooling" would not be open to many of the objec-

tions made to it.

Past experience in railway transportation has satisfied trans-

porters that the "pool" is the nearest and fairest device yet

used to enable them to place shippers upon an equality and pre-

vent grievous discrimination in favor of the large shippers as

against the smaller ones.

But we appreciate the difficulty of satisfactorily legislating

upon this subject, and would prefer to leave it to the considera-

tion of a board of interstate commerce commission, which tri-

bunal we hope will be created. So much for what the minority

suggest as to the drawback or rebate, the longer and shorter

haul, and the "pooling" systems. Proper notification of the

changing of rates, with the limitation of a reasonable time, pub-

licly posted in stations judiciously selected in accordance with

the amount of freight offered, upon an equitable annual aver-
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age, might also be conducive of confidence of the shipper in the

transporter. A carefully digested section might be incorporated

in the law to meet this point.

The conclusion of the minority is, however, unfavorable to

positive legislation other than the above suggested. We believe

that it is impracticable for Congress to deal directly with the

roads, necessarily limited as it is in practical knowledge of

railroad movements, and prejudiced perhaps against the rail-

way system by some local disagreements not yet settled, being

led to think that an occasional instance of what appears to be

unfair dealing with the shipper is the transporter's general

course; and we beg leave to suggest that the most available

present remedy for imaginary as well as real grievances is the

creation by law of an interstate commerce commission.

It is the province of legislators to ascertain by intelligent

experience the legislation required, and that experience can best

be secured through the proposed commission. It should be a

permanently established bureau of an appropriate department;

should be composed of the ablest men of the country; salaries

should be large enough to attract men from the very highest

and most lucrative positions of the varied business life of our

citizens. This board should have power to investigate all com-

plaints connected with the management of interstate commerce

;

power to secure their redress through the voluntary action of

transporters or through legal proceedings instituted by it

through the proper legal officers of the United States.

We desire to impress the House with our implicit belief in

the present advantage of a board of interstate commerce com-
missioners. We ask you to defer radical legislation until we
have tried the commission, which, with powers to hear griev-

ances, will also be required to report annually to Congress, and
to suggest from time to time the legislation necessary to create

harmony between shippers and transporters.

Mr. O'Neill supported the report with an extended
speech at the close of which he said in reply to Judge
Eeagan

:

I assert that in the broad State of Pennsylvania, with her
six millions of people, with her vast railroad interests, with
her immense volume of freight requiring to be carried from
one end of the State to the other and to all parts of the country,
there is scarcely a complaint to-day about what the gentleman
from Texas [Mr. Reagan] calls the excessive charges and dis-
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criminations of these "monopolies." The matter regulates it-

self. The railroads themselves have worked it out, so that

w^ithin a few years the rate of freight charges has been reduced
from 21/2 cents per ton per mile to less than seven-tenths of a

cent per mile.

On all important subjects of legislation we hear a great

deal through the petition box. Now, the petitions to this House
on the one side or the other of this question come from only

twelve or thirteen different sources ; and almost all of these peti-

tioners, be they commercial associations, supervisors of counties,

boards of any kind, or individuals, recommend generally in so

many words the Cullom bill, and there is but one of those peti-

tions, and that coming from an almost insignificant town of

this country, I mean in population, which recommends the

passage of the Reagan bill.

I believe that a commission of suitable men properly se-

lected can better settle these questions than can members of

Congress with their crude ideas. Certainly five men as fit, as

virtuous, as incorruptible, and as able as the men who compose
the Supreme Court of the United States can be selected by the

President. Just as the country confides in the decisions of the

Supreme Court of the United States, so will the decisions of a

carefully selected board of commissioners of interstate com-
merce satisfy the public mind.

The question was extensively debated by the House
along the lines laid down by Judge Reagan and Mr.
O'Neill. On July 30, 1886, the Eeagan bill was adopted
by a vote of 192 to 41. The Senate refused to accept

the House substitute, and a conference was ordered be-

tween the two chambers.

The following were the members of the joint con-

ference committee:
Senate: Shelby M. Cullom [111.], Isham G. Harris

[Tenn.], Orville H. Piatt [Conn.]; House: John H.
Eeagan [Tex.], Charles F. Crisp [Ga.], Archibald J.

Weaver [Neb.].

The committee reported during the next session on

December 15, 1886.

On January 5 and 6, 1887, Senator Piatt presented

the provisions of the conference bill to the Senate, while

opposing its anti-pooling provision.
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The Conpeeence Bill

Senate, January 5-13, 1887

Senator Platt.—The discussion upon this bill is narrowed

to two issues, and I think the committee and the Senate may be

congratulated that the work of the committee has been pi'acti-

cally adopted by both branches of the national legislature, with

the exception of these two topics which still excite discussion.

These two questions are, first, whether the Senate will adopt

the modification proposed by the conference committee in the

short-haul section, and, second, will it prohibit pooling instead

of leaving it for the present to the investigation of the commis-

sion.

With regard to the change in the short-haul clause I have

this to say: I do not think as an original proposition the

change was a wise one. I do not think it is an improvement of

the bill as it left the Senate. I think the Senate bill recog-

nized a principle which was sound, and that principle was that

the question of what is a reasonable charge upon freight to a

.station or from a station is not to be determined by the ques-

tion of what is charged for freight to or from another station.

In other words, the question of reasonable freight charges must
vary with the location of the place to or from which the freight

is shipped, the volume and character of the business to be

transacted going to and from that place. I believe that was a

wise provision based upon a sound principle, and I do not think

it was wise to depart from it ; and I think that these words
which have been inserted about the shorter distance being in-

cluded within the longer distance are uncertain and ambigu-
ous. I do not think any man knows to-day what they do mean.
I think it will greatly trouble courts and commission to decide

what they mean.
It is certain that the introduction of these words makes an

exception to the rule. It is certain that the bill, as it stands
reported by the conference committee, implies that there are

some shorter distances for which more may be charged than for

longer distances. It is for courts and the commission to find

out what those shorter distances are, for, mathematically
speaking, every shorter distance is included within the longer
distance. But this bill says on this subject that it shall not be
lawful to charge more on the same line in the same direction,

under similar conditions and circumstances, for a like kind and
amount of freights, for the shorter than for the longer distance
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which includes the shorter. Mathematically speaking, we should
say that was impossible. Speaking of the words when put into

a statute, we know they must have a construction. I have never

yet seen the man who was able to say what those shorter dis-

tances were in which railroads were to be permitted to charge

more than for longer distances. They are there in the bill if

it passes, and the courts will have to say what they mean.
But, notwithstanding all this, I stand by the short-haul

clause for the purpose of getting legislation on this subject. I

am willing to surrender, so far, my judgment as to what is wise

and best. Right here I want to allude to an objection based

upon a possible construction which I have heard urged against

this short-haul clause.

I am told that there is fear in many quarters that this con-

struction will be put upon it : that where two or more inde-

pendent lines of railroad (independent in ownership and oper-

ation) contract with each other to forward freight over the

entire line so made up, and for each independent link the rail-

road company owning and operating it to accept a certain pro-

portion of the through freight as its share, that portion which
it so agrees to accept under these circumstances will be made
the measure of the charge upon freight shipped over its own
road or any portion of it. I do not think that such can be the

construction of the bill.

Every road must stand by itself. It is upon „ne company's
own road that the short-haul clause takes eifect. If a number
of independent companies, having independent lines which to-

gether form a continuous through route, contract as to the

freights which shall go over those routes, then they, as con-

tracting parties, are bound as to freight which is shipped over

those roads as to the price, and may not charge more on freight

sent under contract between those points for the shorter than

for the longer distance ; but the share which each road may re-

ceive for carrying such through freight does not, in my judg-

ment, furnish the measure by which any one of those independ-

ent and independently operated companies is to measure the

rate for other freight upon its own road.

I have said this much to explain the fact that, although I do

not think we have improved the Senate bill on this subject, I

still take it and stand by it.

But the section of the bill proposed by the conference com-

mittee which prohibits pooling under criminal penalties I can-

not consent to. I would for the sake of getting legislation as-

sent to it if I did not believe in my inmost mind that it was
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impolitic, unjust, and calculated to embarrass and possibly de-

feat the beneficial operation of the biU.

I do not think that to justify my dissent I must hold affirma-

tively that pooling contracts are legal and right. I think the

burden of proof is upon them who would make such contracts

criminal. Can it be that in the Senate of the United States

and in the House of Representatives of the United States crimes

are to be made and penalties of $5,000 a day are to be inflicted,

and the parties who propose it are not to show why the contracts

for which those fines are imposed are illegal or wrong? And,

to give reasons why I cannot assent to such legislation, must I

prove affirmatively that such contracts are right and are ac-

cording to the common law ? It is for those who say that pool-

ing between railroads shall be criminal to show that such ar-

rangements are either opposed to the common law, condemned

by the common law, or they are so far wrong in principle, as

being opposed to public policy, that it is just and wise legisla-

tion to make them criminal offences.

Mr. President, we must get back to definitions. I apprehend

that these contracts, which are known as "pooling contracts,"

are entirely misunderstood in character, in purpose, in results,

and it is the evil significance which attaches to this unfortunate

word "pool," which railroads never apply to these contracts,

which has created an unreasonable prejudice in the minds of the

people of the country, upon which it is supposed that, without

investigation and without affirmatively showing anything wrong
or improper in these contracts, we are to brand the making of

them as criminal. It is said that "that which we call a rose

by any other name would smell as sweet," but the converse of

that proposition does not hold true. These contracts under
other names would never be supposed to be against the public

interest. Railroad companies have tried to escape from the

fateful influence of that name. They have called such contracts

what they more properly are—cooperation—contracts for traf-

fic unity—but without avail ; that unfortunate name is fastened

upon these contracts. But I do not propose, therefore, to strike

at what cannot be shown to be wrong, improper, or against the

public welfare or opposed to public policy.

What is a pool? What is a pooling contract? It is simply
an agreement between competing railroads to apportion the
competitive business; that, and nothing more. I repeat it—it

is an agreement between competing railroads to apportion the
competitive business. It does not touch the local business; it

does not reach it; it has no reference to it. The local business
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is left to each individual company. It is non-competitive. A
pool has nothing to do per se with making rates.

And right here I want to call attention to a glaring incon-

sistency in this proposed legislation. The proposed prohibition

of pooling does not prohibit the railroad companies from mak-
ing rates. Indeed, the whole bill compels agreements between

competing roads for the making of rates. The section does not

propose to prohibit a hard and fast agreement between railroads

to maintain rates. Indeed, it almost compels it. It does not

propose to interfere with any other means which railroads may
adopt, which are inducements to the railroads themselves to

maintain rates. All that it does propose to do is to make crim-

inal the apportionment of freight between competing railroads,

or the division of earnings by competing railroads. "With that

criminal clause in the bill, it would still be open to railroads

to enter into any other kind of contracts which they might in-

vent for the purpose of maintaining rates agreed upon. It

would be open to competing roads to put a sum of money in the

hands of a commissioner or an arbitrator to be used as penal-

ties, as liquidated damages to be recovered by the other com-

panies of any company that should violate the agreement to

maintain rates. It does not apply to a hundred means by
which railroad companies may in some way make it for their

interest to maintain the rates which they themselves have fixed

and have legally agreed to maintain under this bill. Is it not

pretty remarkable legislation that there should be left the right

of competing roads to fix rates jointly for competitive business

;

that there should be left the right to agree to maintain those

rates and not cut or vary from them ; that there should be left

free to them every means to protect themselves against the

violation of those agreements, except just this matter of appor-

tioning between them the competitive business of the roads or

the division of joint earnings?

It may be said that perhaps it is not so bad a measure, after

all, if it leaves all those things open to the railroads, but the

inconsistency of it is intensified many times.

I say, then, that the thing which it is proposed to make
criminal is contracts for the pooling of freights of different

and competitive railroads or the division between them of the

aggregate or net proceeds of the earnings of such railroads.

Now, I want to read a word from John C. Nimmo's report,

which is called the report on the Internal Commerce of the

United States in 1879, showing what a pool really is. Mr.

Nimmo said

:



362 GREAT AMERICAN DEBATES

The use of the term "pool" as a designation of the agreements

entered into between railroad companies for the apportionment of traffic,

or the receipts from traffic, is of recent application. The term has

usually been applied to a game of chance, in which all the players con-

tribute toward making up the stake or pool, and the winner in the

game gets the whole, whereas what is now known as a railroad "pool"
is simply an agreement entered into between companies for the appor-

tionment or division of the traffic between roads engaged in competitive

traffic. By this arrangement they take no chance, but seek to escape the

chances that, under unrestrained competition, they may be able to

secure less than what they deem to be their equitable share of traffic

and reduce to a certainty the share of the traffic which they shall secure.

The main object, however, is to avoid the great losses inevitably result-

ing from wars of rates. In its application to the apportionment of

division of railroad traffic, the meaning of the word "pool" appears to

be, in a double sense, the reverse of its ordinary significance in its

application to games of chance.

Sometimes the same authority which apportions or divides

the trafBe agrees upon and fixes the rates, and sometimes it

does not. The maintenance of rates is in no sense per se part

of the pooling contract, and it is not so treated in the bill which
prohibits and makes criminal only a thing independent of and
distinct from the making of rates and the agreeing to maintain

them.

Now I call attention for a moment to Judge Cooley's ex-

planation of a pool, which is to be found upon page 2 of a pam-
phlet by Judge Cooley in 1884, originally published in the

Railway Age of Chicago, entitled "Popular and Legal Views
of Traffic Pooling." He says:

The avowed purpose in pooling is to avoid ruinous competition be-

tween the several roads represented, and the unjust discrimination between
shippers which is found invariably to attend such competition.

Would you believe that in a bill largely and mainly aimed
at the prevention of unjust discrimination a clause would be
found making criminal that practice to which railroad com-
panies have resorted to prevent unjust discrimination ?

A pooling contract is based—that is to say, the percentage
of freights or the portion of freights which each company agrees
to be satisfied with—is based upon the results of traffic for sev-

eral years under free competition; and it is a strange thing
that, however little or great the competition, the amount of
competitive traffic which a road secures remains practically the
same.

It may be said that the purpose of pooling is to maintain and
establish equal and stable rates. "What is this bill for? What
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has been the purpose of the committee in this bill? They have
heard from all over this land that one of the chief and greatest

causes of complaint against railroads was the fluctuation of

rates, rates which were up to-day and down to-morrow, up for

the retailer and down for the wholesaler, and fluctuating up or

down as the caprice of the railroads or the emergencies of the

competitive strife should require. Look at the report of the

committee, look at the testimony before the committee, and you
find that one of the main objects of this bill is to make rates

stable and permanent when they have been found to be rea-

sonable. I challenge any man to show that the object or pur-

pose or faithful observance of a pooling contract can be any-

thing else except the maintenance of stable and reasonable

rates.

I challenge proof of it. There is not a man who ever stud-

ied pooling contracts but will tell you that the main purpose

of them is to prevent discrimination; and yet here we have
a bill in which we propose to make criminal the means which
the railroad companies adopt to prevent discrimination. Others

may agree to it for the sake of getting legislation. I will not.

I know this is no place to discuss a legal question thor-

oughly and exhaustively, but I say the advocates of the prohi-

bition of pooling cannot maintain that these contracts are ob-

jectionable under the common law, certainly not that they are

illegal at common law ; nay, more, I would with confidence stand

before the Supreme Court of the United States, or the su-

preme court of any of the great States of this country, and
undertake to maintain that, one thing being assumed, such con-

tracts are legal and would be enforced by the courts, and that

one thing to be assumed is that the rates shall be reasonable.

A pooling contract—a contract to apportion between com-

peting roads the competitive business for which reasonable

rates have been agreed on—I undertake to say, in my judg-

ment, will be held valid at common law.

I am not unmindful of the general principle that contracts

in restraint of trade are held to be illegal—that is, in the sense

that they will not be enforced by the courts. I am not unmind-
ful of the fact that combinations wholly to prevent competi-

tion in trade would be held illegal by the courts to the extent

that they would not be enforced, that courts would say to the

parties to such contracts, "these are voluntary agreements of

yours; you can get no sanction from the courts, because we
think they are against public policy." That is what is meant
when it is said such contracts are illegal.
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But contracts in partial restraint of trade have been held

to be valid for the last one hundred and sixty years in all the

courts of England and America. And I hold that combinations

for the partial prevention of competition are governed by the

same rules as govern contracts for the restraint of trade, and

that contracts only for the partial restraint of competition will

never be declared to be illegal and void unless it clearly appears

that they are injurious to the public interest. (See remark of

the commentator in Smith's Leading Cases, commenting on the

great case of Mitchell vs. Reynolds, which was decided, I think,

in 1711.)

And Judge Bradley, of the Supreme Court of the United

States, held, in a ease reported in 20 Wallace, that that was

the doctrine of the common law as it exists in this country.

The common law of England and America is the same. And
yet the English courts, law and chancery, each hold just such

contracts as it is proposed to declare illegal and criminal to be

valid, and enforce them. I want to put this question to the

Senate of the United States : England has had as much experi-

ence in railroads as we have ; it has had the experience of thirty

years of legislation ; it has experienced all the evils ; it has

tried all the remedies for abuses; and does the Senate of the

United States propose deliberately to-day to say that arrange-

ments which English courts with all this experience hold to be

legal and valid shall subject the parties practicing them to

criminal penalties of $5,000 a day?
Judge Cooley, in a very exhaustive work, from which I have

already quoted,
'

' Popular and Legal Views of TrafSc Pooling,
'

'

goes thoroughly into the question. He says:

The suggestion of pooling, though likely, perhaps, to occur anywhere,

comes to us from England, where pooling contracts in the railroad

business and others of a semi-public nature have been held not to be
illegal, both when they were made on the basis of an equal division of

profits and where the basis was a division of business between the con-

tracting parties.

Judge Cooley in his argument clearly maintains that such
contracts ought not to be held illegal in this country, but he
says it is impossible to tell what the courts may do on the sub-

ject, as the question is still an open question.

Contracts for the division of competitive business of rail-

roads, or of the earnings thereof, are not agreements to en-

hance or depress prices-—are not agreements to control produc-
tion, or the market for certain products—as in case of agree-
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ments to limit the output of coal or iron, or the supply of coal,

or iron, or salt, or other commodities.

I must not omit a dictum of Judge Deady in the circuit

court in Oregon upon this very point, for, although a dictum,

it is significant.

The State of Oregon passed a law conforming—as nearly as

State jurisdiction would admit—to what is known as the

Eeagan bill in Congress. It was called in Oregon the "Hoult
law."

Upon this law Judge Deady of the circuit court gave the

following opinion to a railroad receiver:

Pooling freights or dividing earnings is resorted to by rival and

competing lines of railway as a means of avoiding the cutting of rates,

which, if persisted in, must result in corporate suicide. It is not ap-

parent how a division of the earnings of two such roads can concern

or affect the public so long as the rate of transportation on them is

reasonable.

Sound common sense, if not sound law. I apprehend it will

be found to be sound law.

But I want to refer to the report of this very Committee
on Interstate Commerce on the subject of pooling. The major-

ity of the committee when this report was made believed that

to prohibit pooling would endanger the success of the methods
of regulation proposed in the bill. What new light has dawned
since? How is it that the views of the minority of that com-

mittee come now to be the recommendation of ?. :..: jority of the

conference upon the bill? There is but one answer, and that

is that what has been believed to be a wise principle has been

surrendered for the sake of not imperiling legislation on this

subject.

I have taken the testimony of the witnesses before the In-

terstate Commerce Committee ; I have analyzed the testimony of

two hundred of them who testified on the subject of pooling,

and with what result? About three-fourths of the witnesses

examined say :

'

' Do not prohibit, but legalize pooling.
'

' I

admit that a good many of them were men of vast experience

in railroad business. I know that whatever a railroad presi-

dent may say in this country, no matter how justly it reflects

the light of his experience, will go for nothing with a certain

portion of the people. But every railroad commissioner and
every ex-railroad commissioner who testified before the commit-

tee, with one single exception, said, "Do not prohibit, but
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legalize and regulate pooling." A large proportion of ship-

pers and business men said the same.

Among the fifty men, more or less, who said "prohibit,"

there are not three to be found who claimed that pools resulted

in unreasonably high rates, and it was manifest that these did

not know very much about it when they claimed it.

About a third (fifty men out of two hundred) of those who
would prohibit pooling, put it on the ground that it was against

public policy to restrain competition, that the pooling contracts

were in restraint of competition, and therefore they were

against public policy and should be declared criminal.

As I have suggested, there is a class of people in this coun-

try who hold that any competition between railroads is for the

public interest. It comes from men usually who want this whole

railroad question to revolve around their city, or their farm, or

their store, their mine, their manufactory, or their bank. There

are men who would be glad to have their wheat and their cattle

and their coal carried for nothing. There are shippers who
would rejoice to get secret rates, or pass rates, if I may use the

word, for their freight, and they welcome all competition which

puts down prices to unremunerative points. Such individuals

gain by such competition, but it is to the injury of every other

citizen of the United States; it is to the demoralization of all

business; it is the breaking down of all business honesty and
lawful trade. There is a competition which is worse than the

combination and cooperation of railroads.

I challenge denial when I say that the rates for competitive

business in this country are not unreasonably high. It is not

true, as the petitions presented this morning stated, that pool-

ing makes excessive rates.

There is a world of figures which might be introduced for

the purpose of proving the fact that under pooling arrange-

ments all kinds of rates have steadily on the average dimin-

ished in this country. I remember in the testimony before the

Interstate Commerce Committee that question came up as to

the Union Pacific. It was admitted that the through rate, the

competitive rate, was as low, perhaps, as could be asked. It

was shown that it had been going down steadily, year by year,

until the managers of the road said they did not know what
they were going to do. But it was urged that the local rate

had not been reduced as the competitive rate had been reduced.

The superintendent of that road, by figures, showed that about
the same ratio of reduction had taken place in local freight as

in competitive freight.
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I might turn the attention of Senators to the statement of

Mr. Edward Atkinson in the Century for the present month,
where he gives in a table the charge per ton per mile for mov-
ing merchandise over the New York Central and Hudson River

Railroad in each year from 1855 to 1885. In 1855 it was 314

cents per ton per mile in gold. In 1885 it was 6 8-10 mills

per ton per mile. This, of course, includes noncompetitive as

well as competitive business.

I do not deny that discriminations exist. It is one of the

reasons why this bill should be passed. Discriminations exist

in spite of pools by the breaking of pooling contracts, not by
the observance of them. Do not, in the name of common sense,

declare that a practice is criminal which has for its end the very

object which you avow is one of the main purposes of the

biU.

I want to look this bugbear of so-called free competition,

which it is claimed must not be limited, in the eyes for a few
minutes. I have heard the maxim that "competition is the life

of trade." I have heard much talk of the so-called law of na-

ture and social life and economic life, "the law of competition

and the survival of the fittest." In the sense in which they

are invoked, I deny and repudiate them both. There is a com-

petition which is not lawful, which is not legal, which is not

honest. There is a competition which degenerates from true

competition, and becomes simply war and strife—war carried

on and conducted upon the old maxim that "all is fair in love

and war." If by "competition and the survival of the fittest"

is meant competition and destruction of the weakest, I say it

is anti-Christian ; it is anti-republican. I say that that kind of

competition which results in the destruction of the weakest,

the survival of the fittest, if permitted, would draw us back into

barbarism. It would be the old pagan idea—the old despotic

idea—that "might makes right"; that men are ruled by the

strong hand, and not by regard for the moral law. It is ex-

pressed in that common phrase, "Every man for himself and
the devil take the hindmost." Talk about such competition be-

ing demanded on the grounds of public policy! The sooner

governments put an end to such competition the sooner hu-

manity will be free to advance along that upward pathway by
which it is to reach its final glorious elevation; the sooner gov-

ernments will come to that beneficent standard designed by the

Creator for the happiness of mankind.

You cannot stop competition. Pooling arrangements do not

tend to stop it. Their only province is to regulate it. The
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regulation of competition is not only not against public policy,

but is really in furtherance of the public welfare.

Let me quote a gentleman whom I regard to be the most

thoroughly informed student of the railroad problem in the

United States, a man who is beyond the suspicion of having an

interest in railroads, a man who is so close to the industrial in-

terests of this country that he was selected as labor commis-

sioner of the State of Connecticut. I refer to Professor Arthur

T. Hadley, of Yale University. I wish to read a little of what he

saj^s about this kind of competition. I read from the May num-

ber of the Popular Science Monthly, from an article entitled
'

' The DifSculties of Railroad Regulation
'

'

:

While railroad competition has been in some respects a beneficent

force it cannot be trusted to act unchecked. To the business community

regularity and publicity of rates are more important than mere average

cheapness. Business can adjust itself to high rates easier than to fluc-

tuating ones. And railroad competition of necessity makes rates fluc-

tuate. It tends to bring them down to the level of operating expenses

regardless of fixed charges. If it acts everywhere as in the case of the

New York Central and West Shore it leaves little or nothing to pay fixed

charges, and means ruin to the investor, followed by consolidation. If it

acts at some points and not at others, those points which have the benefit

of competition have rates based on operating expenses, while the less

fortunate points pay the fixed charges. Then we have discrimination in a

dangerous form.

As long as competition exists, there is no escape from this alterna-

tive. If it exists at all points, it means ruin; if it exists at some points,

it means discrimination.

I read from Professor Hadley 's book on "Railroad Trans-

portation," published in 1886, a book which I commend to every

student of the railroad question. Referring to combinations to

prevent competition, mainly of combinations among laborers,

and incidentally of combinations by way of pools to prevent
indiscriminate and illegal railroad competitions, he says:

While the experiments in State socialism have been so often bad,

there has been a tendency in a great many cases to go too far to the

opposite extreme, and to call everything bad which restricted competition
in any way.

That is the only ground upon which you propose to make
these pooling contracts illegal.

Courts and legislators have tried to stop the growth of industrial

monopoly by shutting their eyes to industrial facts. They have tried to

prohibit such combinations altogether, the courts saying that they would
not enforce contracts in restraint of trade, the legislators trying to render
it illegal to make such contracts.
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They could not stop such combinations because they were a necessity

of business. The result of trying to prohibit them was what always

happens when you try to prohibit a necessity; the worse features of the

system were intensified. Secret combination was substituted for open;

short-sighted and arbitrary policy was encouraged. By prohibiting the

whole system the courts deprived themselves of the power of dealing

with specific evils, such as secret favors or arbitrary discriminations.

Competition in railroad transportation differs from every

other kind of competition in the world. I do not say that it

is not to be judged by the same legal rule, but I say in essence

and character it is different from competition in any other busi-

ness. In the first place, it is not competition in trade. The
railroad buys nothing of the producer ; it sells nothing to the

consumer. It simply carries—it distributes; that is all. Con-
tracts in restraint of trade may operate the same with reference

to contracts between common carriers as between merchants;

but the two kinds of business differ in character. Ricardo is

a great advocate of the doctrine that competition is the life of

trade; but he writes from a banker's standpoint. In banking,

capital is circulatory. If competition drives it out of the bank-

ing business it may go into the manufacturing business. But
the railroad stays, whatever the result of the competition. If

"competition and the survival of the fittest" means the physical

removal of the weakest, the pretended law is inapplicable, for

you cannot remove the railroad. However many companies

may be bankrupted by competition, for each there stands an-

other company ready to take its place and to be bankrupted in

turn.

Mr. President, I have heard it suggested in reply to all

this that we can pass this law and then pass another law di-

recting the commission to investigate; and, if the commission

shall, on the whole, conclude on its investigations that pooling

arrangements are not injurious to the public welfare, then we
can repeal the section prohibiting pooling. That is after the

fashion of what is known in Scotland as Jedburgh justice, for

border marauders, "hang them first, try them afterward."

That is not a correct principle in legislation. "We had better

investigate first.

I do not believe that the legislation will fail if this bill goes

back to a conference with an indication that the Senate will

not consent to brand as criminal practices those arrangements

which railroads have made to accomplish the precise object

which is intended to be accomplished by legislation in this bill.

I believe we may trust to the good judgment of conferees and

X—24
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of legislators not to do a thing which, upon reflection and in-

vestigation, they must be satisfied will probably, I may say

almost invariably, break up and demoralize the existing condi-

tions of railroad service in this country.

Nine-tenths of all the interstate commerce business done to-

day is done under those arrangements which are sought to be

damned because of the evil meaning which has been given the

word "pooling."

Whatever of stability has been given to the railroad business,

and through it to other business of the country, has been se-

cured by these traffic arrangements, and in my judgment a bill

which breaks them all up ruthlessly within sixty days, which

invites the competition which is to demoralize business, will be

far-reaching in its injurious results. For one, I prefer to

stand by my judgment. I will try to do what I believe to be

right, and I cannot assent to a bill which, though I accept its

other provisions, contains a provision which I regard as posi-

tively vicious and wrong.

John T. Morgan [Ala.] opposed the bill.

I cannot subscribe to the doctrine that interstate commerce
can receive protection against the wrongful acts of private per-

sons, or public and private corporations, only through the ac-

tion of Congress in providing laws and tribunals for their regu-

lation or punishment.

This bill is based solely on that false premise. It opens the

door to the interference of Congress with every regulation of

trade and commerce, whether sanctioned by universal custom
or by express or implied agreements between the parties con-

cerned. It exposes the charter rights of every railroad com-
pany given by the States to modification and repeal by acts

of Congress.

It multiplies indefinitely the list of crimes punishable by
statute in the Federal courts, and correspondingly narrows the

power of the States to punish their own citizens for crimes

committed within their borders, because the commerce against

which the crime is directed is interstate commerce, and is there-

fore within the exclusive jurisdiction of Congress.

This claim of the exclusive power of Congress to legislate,

whether for the freedom of commerce or against it, is made in

this bill to depend on the interstate character of the traffic, and
that is made to depend on the will of the shipper. The States

can make no regulations touching the subject or objects of
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interstate commerce, according to the theory of this bill and
of the Supreme Court. If they should enact statutes for the

punishment of crimes against interstate commerce committed

by their own people, in the very language of this bill their laws

would fall to the ground because, as this bill assumes, they

could not touch the subject.

The States, it appears, can take an officer from the army or

navy or from one of the civil departments of the United States

and hang him for murder; but they cannot, on the theory of

this bill, punish a man for killing an engine or kidnapping an
engineer who is about to cross the line of a State and enter an-

other State if he is engaged in interstate commerce, and is

for that reason under the sole jurisdiction of the United States.

Congress has power to regulate interstate commerce, but

there is a limit to this power, and it is not so far an exclusive

power as to annul all acts of the State legislature, as well in

the absence as in the presence of laws of Congress, through
which this power may be exerted.

For a hundred years the States have assisted and protected

interstate commerce by their many statutes and by many hun-
dreds of judgments in their courts. Congress, doubting the

extent of its powers, has permitted this assistance and protec-

tion on the part of the States, and, in doing so, has blessed the

country by its silence and inaction. In that time commerce
has hewn its own highways through the mountains and built

its grand structures across great rivers and chasms; the arid

deserts have bloomed under its footsteps, the wilderness has

bowed a welcome to its coming, and every river and bay open-

ing into lakes or oceans has floated the burden of its wealth

out among the nations of the earth.

When these laws were enacted they were valid, because the

commerce over these lines was, as to the railroads, necessarily

commerce within the States; when the lines of railway were
extended by consolidation the laws became invalid according to

the theory of this bill, because they then applied to interstate

commerce. Thus, if the theory of this bill is true, the States,

by consenting to such consolidation, gave new powers to Con-

gress and made sudden havoc of all laws enacted by them for

the protection of their railways and the commercial traffic they

were engaged in. I do not accept the verity of this legislative

romance.

If there is any limit upon the power of Congress to regu-

late commerce among the States, it is not to be found in the

nature of the commerce, the points of shipment and destina-
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tion, or the special character of the business in which the car-

rier is engaged ; for every regulation by Congress based on

these circumstances detracts from the power of the States re-

served to them in the Constitution over their commerce.

But there is a limit to this power of Congress, and it is

found in the purpose for which the power was given. That pur-

pose, I repeat, was to protect interstate commerce in absolute

freedom from the power of the States to control it within their

own limits by any law or regulation that would operate to the

detriment of the people of other States. A State law that im-

poses no such restraints or burdens on interstate commerce, but

increases its freedom and security, is a valid law; but a State

law that does impose any such burdens or restraints upon in-

terstate commerce falls under the denunciation of the Consti-

tution; and Congress, as well as the courts, would have the

power to annul the offending law and to free commerce from its

burdens.

The power of Congress under such limitations is benign

and useful. Without such limitations it is dangerous, and will

become aggressive and uncontrollable. It will end in making
merchandise of politics, while it rules and ruins the commerce
of trade.

I dread to set in motion a doubtful and dangerous power
which will soon become a factor of immense influence in the

party politics of this Republic. It is urged that the railroads

will absorb and corrupt the State legislatures if we leave to

them the duty of checking their enormous powers. The thirty-

eight legislatures number more than four thousand men.
Is it easier to corrupt four thousand men, scattered through

thirty-eight States, than it is to corrupt four hundred who are

assembled in "Washington? Or, is it easier to corrupt these

four hundred representatives than it is to corrupt five commis-
sioners intrusted with very broad discretionary powers?

If Congress, instead of holding the States in check by a

constant distrust or denial of their powers, will open their way
to the full and free control of the men and corporations en-

gaged in domestic commerce, through civil and criminal laws,

and will hold over the States its corrective authority, so as to

prevent any of them from doing injustice to the other States or

their people, the States will soon settle all the knotty problems
about long and short hauls, pools, drawbacks, bribes, and
bonuses.

As I read this bill, the interpretation of which is so uncer-
tain that everyone must needs adopt his own, it necessitates an
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increase of rates on long hauls of freight in every case where
the roads cannot sacrifice a large part of their income and still

live. In Alabama we have four great staples of commerce.

They are cotton, timber, coal, and iron. Each of them must
find a market far distant from home. High prices for long

hauls on railroads are the best inventions for the destruction

of these industries. If I had no other reason for disagreeing

to this bill that one would determine my vote.

On January 11 Eichard Coke [Tex.] supported the

bill as a step in the right direction.

A brief glance at the leading points will, I think, justify

this assertion. They are:

First. That all charges shall be reasonable and just.

Second. That there shall be no discrimination between per-

sons or firms, either directly or indirectly, by special rates, re-

bate, drawback, or any other device, but that all shall be treated

equally and alike for like and contemporaneous service.

Third. That no undue or unreasonable preference or ad-

vance shall be given to any particular person, firm, company,
corporation, or locality.

Fourth. That no greater compensation shall be charged for

the short than for the long haul, where both are made under
substantially similar conditions and circumstances over the

same line and in the same direction, provided that in special

cases, upon application to the commissioners, they may upon
investigation relax the rule; and provided^ further, that noth-

ing contained in the bill shall be construed to authorize the

charge of as much for the short as the long haul.

Fifth. It declares unlawful any combination, contract, or

agreement between railroad corporations for the pooling of

freights of different and competing roads, or to divide between

them the earnings of such roads, provides penalties, and de-

clares each day of the violation of the law a separate offence.

Sixth. It requires all schedules of rates plainly printed,

and posted at all depots and stations for public inspection. It

forbids any advance in rates as published except upon ten days'

notice duly published. Reduction of rates may be made without

notice.

These are the leading, salient points of the bill, the remainder

of it being mainly administrative in its character and devoted

to the methods of enforcing the provisions named.

Now, Mr. President, I assert, without the fear of successful
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contradiction, that these provisions are in substantial if not lit-

eral accord with the common law governing common carriers

as known and practiced in the States of the Union so far as

the rights of the public and the duties and obligations of the

carriers are concerned.

The penalties for violation of the law and the means of

enforcing it involve some departure from common-law methods,

but this is rendered necessary by the inadequacy of ordinary

remedies in the hands of a citizen for the enforcement of the

law or the vindication of his rights against powerful railroad

corporations. It is this consideration which justifies the ap-

pointment of a commission and devolves upon it the important

part it is to perform in securing an enforcement of the law.

This bill, except as to remedies, is in substance and legal

effect, so far as they are applicable to conditions here, a sub-

stantial epitome of the English statutes, which confessedly are

only a codification of the English common law of common car-

riers, the source of our common law on the same subject. There
is but one substantial exception to this proposition, and that is

as to combinations and agreements between railroad corpora-

tions, which, in some cases, are permitted under the English

law, but forbidden under this bill. As this fact has been ad-

verted to in the debate in justification of the pooling system

here, I will read from an able argument of Mr. Simon Sterne, of

the New York bar, made before the House Committee on Com-
merce, extracts from the English statutes and some of his ob-

servations thereon, which show how this phase of the subject

has been met in England, from which it will be seen that no
argument in favor of the American system of pooling can be

drawn from that in England.

Plere the speaker read extensive extracts.

The rights of English subjects are guarded and protected

and the iron hand of the law placed upon the power of great

corporations. English law does allow railroad combinations

made, but under its own eye, its own supervision, its own dicta-

tion, its own regulation, and its own control. This system
grew from a small beginning, and has been perfected as time
and experience have suggested, as ours will be if we will only
commence it by the passage of this bill. The English Govern-
ment represents the public and stands between the people and
corporate rapacity, as the American people have heretofore de-

manded, and do now demand, that our Government shall do,
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instead of leaving them, as they are now, absolutely defence-

less and without appeal, the prey of the unbridled power of

railroad pools and combinations, which destroy all competition

while they are unregulated and unrestrained.

Pooling builds up some cities and towns, and destroys

others. It terrorizes merchants and shippers and traders, who
submit quietly to being plundered, because it is in the power
of the pool to destroy their business, by advancing their

freights and by giving reduced rates to their competitors. They
dare not seek redress against the roads over which their freight-

ing is done and with which they deal every day, and upon
which they are dependent for the successful prosecution of their

business, for there are a thousand ways in which they may be

harassed and injured. Under the pooling system there is no
uniformity, no stability in rates, so necessary for all legiti-

mate business. The system of rebates and drawbacks, which
are secret concessions to favored and preferred shippers, under-

mines confidence in commercial communities, for no man can

tell when his competitors may be thus enabled to undersell him,

and subject him to loss in his business.

Without reason, except that the corporations desire more
money, and generally when such action cannot be anticipated,

rates are advanced. There is now but one limit to the power
of pooled roads to tax the products of industry in this country

;

and that limit is found when to tax higher will stop produc-

tion and transportation—how much will a given product bear

in the way of tax for transportation and leave a pittance for

the producer so as to keep him at work producing?

These pools are operative only where there are competing

roads. Wherever only one road is found, it may fix its own
rates to suit itself. That territory belongs to that road, and is

out of the jurisdiction of the pool.

The pools are all for the corporations and nothing for the

people. Mr. Albert Pink, the head and chief, or president, of

the great New York pool, who is generally admitted to be the

ablest man in America in railroad affairs, in one of his argu-

ments before the House Committee on Commerce admitted the

illegality of pooling, in this language :

'

' The first step to this

end (speaking of pooling) should be to legalize the management
of railroad property under this plan, and to abandon the anti-

quated notion that a government or combination, as it is called,

of this kind is against public policy.
'

'

Of course pooling would not need to be legalized if it were

not now unlawful. The law as it stands now is a dead letter
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as against the powerful corporations who violate it, though

vital and forceful against weaker trespassers like the canal boat-

men, and the railroad men object to an invocation of the power

of the Government for its execution and enforcement upon all

alike, the strong and powerful as well as the poor and weak.

These people are contending for a vast stake. No greater

ever hung upon the chances of human effort. Learned experts

estimate the annual commerce of this country at three thousand

millions of dollars' worth, three-fourths of which is carried by
rail ; and three-fourths of that carried by rail is interstate com-

merce, over which Congress alone has regulating jurisdiction.

They are seeking to defeat this bill, as they have defeated all

such bills heretofore, because that result will leave them unmo-
lested to handle as they please, and levy such tolls as their

avarice may prompt upon twenty billions of dollars' worth of

commerce annually.

"While this bill is being fought on every clause and section

in it, the chief assaults are made upon the section which pro-

hibits pooling, and upon what is known as the "long and short

haul" clause. The rule established by this clause is that more
shall not be charged for the short haul than is charged for the

long haul, but a discretion is vested in the comjnissioners in

special cases to relax this rule and allow more to be charged

for the short than for the long haul. I confess that I would
greatly have preferred the rule established by the clause made
absolute, and the discretionary proviso left out. This clause

recognizes that the short haul is attended relatively with greater

expense than the longer haul by reason of unloading, detention

of cars, etc., in that it does not forbid as great a charge for the

short as for the long haul.

It does not seem possible, with the discretion vested in the

commissioners to reverse the rule, when upon investigation in

special cases it may be right to do so, that it can work any
hardship. The objections to this clause amount to this, when re-

duced to their simplest form, that when the roads find it to

their interest to make the long haul for less than a reasonable

compensation they should be permitted to recover the deficiency

by a higher charge on the short haul. This is the method of

discriminating between localities, tearing down some towns and
cities and building up others by unjust and unreasonable dis-

criminations.

Railroads are public highways, and railroad corporations

are common carriers. "Common carriers" (says the court in

Munn vs. Illinois) "exercise a sort of public ofSce, and have
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duties to perform in which the public is interested; their busi-

ness is therefore affected with a public interest." Their charges

are required everywhere to be reasonable, and to be so must be
based on the cost of the service rendered. Their duty to the

public in virtue of their
'

' office
'

' demands equality in the treat-

ment of all of whatever locality, subject only to the difference

in the cost of the service rendered. It is impossible that the cost

of making the short haul, under similar conditions and circum-

stances, with the like kind of property, in the same direction

on the same line, the shorter being included within the longer

distance, shall be greater than that of making the longer haul,

and this bill simply recognizes this fact, and provides that

greater compensation shall not be charged for the short than
the long haul.

Railroads are, in their nature, essentially monopolistic un-

der the freest possible system of competition. Competition such

as obtains between merchants, mechanics, traders, and others,

which regulates prices, is not possible in its fullest sense among
railroads. They exclude all other methods of carrying. The
vast amounts of capital required to build and maintain them,

and the large areas of territory necessary to support them, and
over which they are supreme in all matters of transportation

and commerce, exclude the numbers which in other cases are

necessary to promote active competition ; while their terrorizing

influence over those whose business is within their power—their

power to punish enemies and reward friends—creates such a

monopoly as should not be permitted to exist except under the

regulating control and active, vigilant supervision of the Gov-

ernment for the protection of the rights of the citizen.

The States are powerless. Congress alone can respond to

the great popular demand for relief. The repeated passage

through the House of the well-known Reagan bill, a much more
radical measure than that now before the Senate, establishes

beyond doubt or cavil the will and demand of the American
people who support and maintain this Government, and in

whose interest it is supposed to be administered, that a law
regulating interstate commerce shall be enacted. The Senate

has heretofore defeated this plainly expressed popular demand.
It remains to be seen if corporate power is so intrenched in this

body that the pending bill is to share the fate of its prede-

cessors.

ISHAM G. Harris [Tenn.].—^When all provisions of this bill

are considered, and each fairly construed in the light of all the

others, I cannot see the possibility of injury to any carrier who
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proposes to deal fairly and justly with the public, and be satis-

fied with the reasonable income of a legitimate business.

Every carrier should be permitted to earn legitimate fixed

charges, operating expenses, and a reasonable interest upon the

actual value of its plant, but the public should not be required

to recognize or pay interest upon either stocks or bonds which

originated in the process known as watering, and which repre-

sent nothing but the avarice and cupidity of the speculator.

The producer and the carrier are dependent upon each other,

and neither can afford to cripple or embarrass the other in a

legitimate business, but each has the right to demand justice at

the hands of the other.

On January 13 William M. Evarts [N. Y.] opposed
the bill.

Pooling, which is equalizing matters as to receipts, is in the

same nature as equalizing lineally, and is right or wrong, use-

ful or mischievous, according as unification, stability, equality,

and reasonableness are accomplished. Though pooling is as-

sumed to be unpopular, and the name may carry a measure of

disfavor by force of the phrase, really the effect of pooling is to

give reasonable stability and equality. The legislators of the

great State of New York have refused to control pooling, and,

instead, by advisory intimation of the State commission and
advisory intervention of the chambers of commerce and of

boards of trade at manufacturing centers, as well as at the sea-

ports, they have obtained a rate of transportation that at pres-

ent meets with very little objection from all the interests in our

State. But here in the national legislature the intervention of

an authority peremptory, conclusive, and permanent is proposed.

Mr. President, everything is tending, as everything should

tend in this country, to unification and equality in all the inter-

conununication, the passing of property, of exchange, of com-

merce in every direction, so that within the periphery of our

now vast country there should be no line of discrimination

known that the law tolerates, and certainly none that the law
defends. We may talk about the mischiefs that have grown out

of the exaggeration of wealth and the distribution of wealth

under the railroad system ; one person has been pinched here and
one has been inflated there ; but I put it to the scope of consid-

eration of the Senate that, with all the infirmities, with all the

burdens, by Avhatever phrases they may be described, which the

system has caused, progress has gone on in the sense of dis-
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persing population and bringing lands into our fertile and pro-

ductive system, and the commerce ab extra has not been affected

injuriously. It has grown and flourished without the aid of in-

tervention, certainly without intervention to constrain. Who
shall desire that without investigation we should attempt so

vast a disturbance of this equality and these flattering com-

mercial prospects?

Mr. President, to this fortunate land of ours we may apply

the description armis potens terra et ubere gleice; ^ and it is

this railroad system, pushed on rashly, losing so much to its

investment, which has conveyed to the homes of the consumers
that which the land produces so abundantly.

And now this very question of ours is at the bottom of

the political agitation of Europe : restrained by all sorts of legal

impediments the landed aristocracy of Ireland have been brought

to the necessity of yielding to the tenants; and in Germany the

soldier can no longer prescribe the terms for holding lands, but

these are fixed by their productiveness and that is determined by
our competition. In view of the rivalry of these vast equals in

freedom who shall say that the Congress of the United States

desires to lay impediments on transfers between the States or

burdens on their foreign commerce? No, Mr. President, what-

ever we can see in the future, whatever we can read in the past,

the greatest and the most classic examples all warn us to beware
of entering on the path now proposed to us.

The report was agreed to on January 14 by a vote

of 37 to 12. The House, after an extensive debate,

agreed to it on January 21 by a vote of 219 to 41.

President Cleveland approved the bill on February 7,

1887.

In the debate on the bill in the House Eobert M.
La FoUette [Wis.] made a significant prophecy con-

cerning the greater regulation of railroads, and the ac-

ceptance of this by the corporations themselves.

Honest Eailroads Aided by Government Regulation

Robert M. La Follette, M. C.

If we can judge the operation of this law from the experi-

ence of States in the administration of similar legislation af-

'"A land powerful in arms and in the fertility of the field."
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fecting corporations, we must be prepared for some sharply

contested litigation in the beginning. The railways will insist

on their own construction of it; the people upon theirs. But

the cool, determined administration of the law in a few test

cases settling pivotal points will change the whole aspect of

afEairs, will bring order out of chaos. The railways will alter

their management to conform to the decisions, and the benefits

of the law will soon be secured without further strife or opposi-

tion. The judicial functions of the commission will cease to be

arduous, and will become chiefly supervisory and executory.

Mr. Speaker, I know little of railway management, but I

think it is no injustice to suppose that some of the fear and
alarm expressed in railway circles concerning this bill is but the

exaggerated apprehension with which conservative men always

regard any radical change in the method of conducting their

business. The prosperity of this country and of railways are

interdependent. Any measure that would permanently injure

railways, that would cripple their usefulness, would certainly

be against public interests. But this legislation has been under
consideration many years. All sides have had a hearing. It is

no hasty expedient adopted to meet some sudden emergency or

popular demand of the hour. It pursues no short-sighted, sui-

cidal policy. And all railways that are sincerely anxious to put
their business upon a firm and stable, an honest and enduring
basis will share the benefits of this law equally with the public.

It is urged in vindication of these discriminations as to dif-

ferent kinds of traffic that they are the result of custom and
that railways are not to blame for the practice. If railways

maintain incongruous rates upon dry goods and groceries sim-

ply because dealers in the one insist upon a long-established low
tariff while transporters of another submit to a relatively ex-

orbitant rate because of long usage, if managers dare not make
new classifications because of the responsibility that the conse-

quent strife and contention and business disturbance would
place upon them ; if this is true—and it is the reasoning of men
who ought to know—then in this instance the law will surely

be a great benefaction to railways. They will secure the benefit

of a reasonable and just standard of classification without being
in any degree made answerable for any of the unfortunate eon-

sequences that may result from the change. If the enforce-

ment of the provision that all rates must be just and reason-

able should necessitate a readjustment of the charges on differ-

ent kinds of traffic, surely no one could complain nor hold the
railways answerable for any temporary business unsettlement
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that might occur, because the classification would be made in

accordance with express law.

So if discriminations in favor of places are, as is claimed,

necessary under existing conditions of competition, and if the

provisions of this law, operating as they do upon all railways

alike, relieve them from the pressure of that necessity, they will

profit accordingly. If the publication of rates, the obligation

to give notice of any advance in them, together with the re-

straint of the long and the short-haul clause, operate to make
their business certain and stable, railways are as much the gain-

ers as the public. While it may cut off a few sources of large

profit, it acts as a preventive of great losses.

And so, sir, while it may be difficult for men of the present

school of railway management to adapt themselves to the new
conditions; while it may be impossible for them to understand
how any other practices than those which have been long estab-

lished can succeed, still I believe the time will come when even

they will recognize the wisdom, from a business standpoint, of

the principles of this law; when they will wonder how a man-
agement ever flourished which permitted such disproportional

rates and acts of favoritism involving so many conflicting ideas.

And, sir, the time will come when it will be a marvel how
such abuses ever arose and why they were so long tolerated;

when all parties alike will wonder how the just and simple pro-

visions of this initiatory measure ever created such bitter and
uncompromising opposition.

It may take years of supplemental legislation to accomplish

it, but I believe the time will surely come, and I hope it is not

far off, when railways will be limited to their legitimate sphere

as common carriers ; when they will conduct their business upon
the same principles of impartiality toward persons, places, and
things aa govern the United States mail service; when they

will have but one standard of regulating rates, the cost of trans-

portation; when they will seek but one object, perfect service

to the public and fair profits upon the great capital actually

invested.



CHAPTER XI

Fedeeal Control Over Railroads

[the CHICAGO strike]

"Coxey's Army"—Coal Strike; Government Protects Railways—Pullman

Strike; Government Troops Suppress It—William A. Peffer [Kan.]

Introduces in the Senate a Resolution Endorsing Federal Control of

Railways, Coal Mines, and Money—Debate: In Favor, Sen. Peffer;

Opposed, Gen. Joseph R. Hawley [Ct.], Cushman K. Davis [Minn.],

Gen. John B. Gordon [Ga.]—John W. Daniel [Va.] Offers Substitute

for Sen. Peffer 's Resolution; It Endorses the President's Actions in

the Strike—Debate: Sen. Daniel, Joseph M. Carey [Wyo.], Joseph N.

Dolph [Ore.], Orville H. Piatt [Ct.] ; Substitute Is Passed—James B.

McCreary [Ky.] Introduces Resolution in the House Endorsing Pres-

ident Cleveland—Debate: Opposed, Lafe Pence [Col.], Richard P.

Bland [Mo.], Thomas C. Catchings [Miss.]; It Is Passed.

DURING the winter of 1893-4, while Congress was
in session, "armies of the unemployed" were
organized in various parts of the country which

proceeded to march toward the national capital, there

to demand aid of the Government. Instead of gathering

forces as they advanced, as was expected, the armies
disintegrated on the way, and only one of them, that

headed by "General" Jacob Coxey [0.], a well-to-do

manufacturer who had espoused their cause, entered

Washington, and this was reduced to 350 men. The
only result of this demonstration was to afford Con-
gressmen an illustration to enforce their opposing claims,

the Democrats declaring that the poverty and lack of

employment in the country were due to the McKinley
tariff, and the Republicans replying that these were pro-

duced by manufacturers limiting production and even
shutting down their factories in view of the passage of

the Wilson bill.

In April, 1894, a general strike of the coal miners

382
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occurred. In five of tlie States, extending from Penn-

sylvania to Illinois, the militia were called out to sup-

LAW AND LABOR

By Ryan Walker in "The Comrade"

press violence. The Government employed Federal
marshals and troops to protect the railways, finding

justification for such intervention in the claim that the

Government's business of carrying the mails was inter-
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fered with. In May the employees of the Pullman Com-
pany of Chicago struck against a reduction of wages,

and in their support the American Railway Union, of

which Eugene V. Debs was president, ordered a boycott

of all Pullman cars (sleeping coaches). As these coaches

were used generally by the railroad companies through-

out the country the prospect was most alarming. The
first effect of the boycott was to interfere seriously

with the railway traffic between Chicago (the great

point of departure from the East) and the Far "West.

In this interference rioting took place, occasioning de-

struction of railway property and even loss of life.

Against the protest of John P. Altgeld [Dem.], Gov-

ernor of Illinois, who declared the State troops were
sufficient to restore and maintain order. President Cleve-

land, on the ground that the mails were interfered with,

sent Federal troops to assist the militia, and proclaimed

a state of insurrection, first in Illinois, and subsequently

in railroad districts further west. By these energetic

measures the strike was brought to an end on August 3.

The President's action was discussed in Congress,
and endorsed by both chambers.

Federal Conteol of Eaileoads

Senate, July 10, 1894

On July 10 "William A. Peffer [Kan.], a Populist, of-

fered the following resolution in the Senate

:

In view of existing social and business conditions and by
way of suggesting subjects for remedial legislation

—

Be it resolved by the Senate of the United States—
First. That all public functions ought to be exercised by

and through public agencies.

Second. That all railroads employed in interstate commerce
ought to be brought into one organization under control and
supervision of public officers; that charges for transportation
of persons and property ought to be uniform throughout the
country ; that wages of employees ought to be regulated by law
and paid promptly in money.

Third. That all coal beds ought to be owned and worked
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by the States or by the Federal Government, and the wages
of all persons who work in the mines ought to be provided by
law and paid in money when due.

Fourth. That all money used by the people ought to be

supplied only by the Government of the United States ; that the

rate of interest ought to be uniform in all the States, not ex-

ceeding the net average increase of the permanent wealth of

the people.

Fifth. That all revenues of the Government ought to be

raised by taxes on great wealth, incomes, and real values.

Senator Peffer supported his resolution.

While the resolution is made up of four or five distinct

parts, they all relate to one fundamental error that our country

has fallen into, and I wish to direct the attention of Senators

and of the people of the country at large of all classes to that

fundamental error. We have permitted a few men here and a

few men there, one man here and one man yonder, to usurp

governmental functions. So the resolution begins with the

proposition that all public functions ought to be exercised by
public agencies.

In order that we may understand the situation which now
confronts us, I want first to call the attention of the Senate

to a statement of a man named Debs, of whom we have heard

a good deal recently and may possibly hear more in the future.

This man Debs, by reason of his being the official head of a

great organization of railway employees, is the recognized

mouthpiece of that body. On the 6th day of June Mr. Debs
made a written statement of the condition from his standpoint.

Mr. Debs goes on to say that, in the first place, the American
Eailway Union had no connection whatever with the Pullman
difficulty, as it is known. Then he describes what the Pullman
difficulty was. Without going into all the details, I will state

by way of preface that the Pullman Company established what
most people in this world believed to be an ideal community,

in which all the citizens should have equal rights, in which
none should have special privileges. The object was to build

a community where the best modern scientific principles of

hygiene, drainage, sewerage, grading, lighting, watering, and
every other convenience should abound.

But while the company was doing that, while the world was
looking on applauding, the company, like every other corpora-

tion of which I have ever known anything, held all of the power,

X—25
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all of the reins within its own grasp. That is to say, while

there was sewerage, while there was light, while there was
water, while there were parks, and all those desirable things,

at the end of every month or of every week, as the case might

he, when pay day came around, the charges that were set up
against the residents of the town of Pullman for their lots

and for their conveniences were deducted from their pay (just

as the clothing of a soldier or extra rations or a lost gun were

deducted from his pay) and the balance found to be due was
paid to these people. Among these charges were rents and
stated dues for the purchase of property.

After a while hard times began to pinch the company as it

did everybody else, and it began to reduce the pay of the men.
The men submitted patiently. Another reduction came and
the men again submitted, only asking, however, that their rent

charges should be reduced, that their taxes should be reduced

to correspond to the amount of reduction in their wages.

Then it was found that these poor people were absolutely

defenceless, absolutely powerless in the hands of a corporation

that had no soul. They asked to have a reduction of their rent

charges and of other charges; they asked for a little time to

turn around.

All these things were denied them. Finally the Pullman
citizens came to the conclusion that they might as well starve

in defence of their rights as to starve while the proprietors of

the town, the organizers and controllers of the corporation,

were feasting on the fat things that these men had made for

them. Now the trouble is on hand, and the leader of this great

corporation [George M. Pullman] is off at the seashore, refusing

to entertain even a newspaper man, except to say, "I have
nothing to say; the company at Chicago will look after the

company's interest there"—heartless, soulless, conscienceless,

Mr. President, this tyrant of tyrants.

Mr. Debs then states to the public that the Railway Union
took no hand in this matter until after the grievances of the

Pullman men had been submitted to them. These grievances

were submitted to the local assemblies, and a national assembly
of the union was held in Chicago, and the local representatives

came up instructed, many of them, and a resolution was adopted
unanimously that the American Railway Union should make
the cause of these Pullman men the cause of the American
Railway Union.

After having done that, a committee was appointed to pre-

sent their conclusions and their request to the Pullman Com-
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pany. Their request was that these troubles between the em-
ployees and the Pullman Company might be submitted to an
impartial arbitration. This was denied. The committee again

went with the same request, and that was denied. Then came
a very general dropping of tools, a dropping of employment,

so that the men might go out of the traces and let the railway

companies go ahead without them if they could do so. Their

object was—and it was so stated to the railway managers—to

boycott the Pullman cars.

At the close of his statement Mr. Debs said:

If the corporations refuse to yield and stubbornly maintain that there

is
'

' nothing to arbitrate '
' the responsibility for what may ensue will

be upon their heads and they cannot escape its penalties.

Then, after this conclusion had been reached upon the part

of the American Railway Union, the general managers of the

railways held a meeting at Chicago for the purpose of con-

sidering the situation. They came to a unanimous agreement
likewise, and their agreement was published, and it was to the

effect that they would stand by the Pullman Company, let

the results be what they might ; and we have seen in the news-

paper dispatches several times important telegrams from New
York City and from other points to the managers at Chicago,

"Stand firm; to yield now is to lose everything"—substantially

that.

General Joseph R. Hawley [Ct.].—I should like to have
the Senator put all the facts in. Is he not quite aware that

the railway companies have contracts with the Pullman Com-
pany under which they are absolutely bound to use their cars,

and is not Pullman under a corresponding obligation to them?
Senator Pefpee.—The railway companies are under no

greater obligation to Pullman than Pullman is to the men who
make the cars. There is the sticking point in this controversy,

I say to the Senator from Connecticut in all kindness and
frankness. These men have nothing to do with the railway

contracts with the Pullman Company, and the contract the

railway has with that company has nothing to do with inter-

state commerce. That is merely a matter of personal con-

venience.

But I was surprised, almost startled, the other day by the

venerable and distinguished Senator from Ohio [John

Sherman] introducing a resolution that Congress should over-

haul the Pullman car business—a private matter between the

Pullman Company and the railway companies. However, I was
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delighted as well as surprised to see the resolution coming from

such a source at such a time, even if it do savor of paternalism.

But, Mr. President, we have no time to talk about the con-

tract of the railroad companies and the Pullman Company, and

it is strange in this presence that a Senator of the United States

should bring this in between these men and the great question

that confronts us, more especially from a Senator who is now
and who has many times been the champion of American labor.

Oh ! from such friends, Mr. President, God save us.

General Hawley.—The Senator ought not to misrepresent

me. He talks about the railroad companies declaring that they

would stand by Mr. Pullman. I know nothing of the kind, and

have never heard anything of the kind. I called the Senator's

attention to the undeniable fact that there were certain things

that they are bound under the law to do.

Senator Pepfer.—Let them go along then and do the

things.

Senator Hawley.—I say with the Senator that the relation

between Pullman and his men has nothing in God 's world to do

with the rioters and murderers in Chicago.

Senator Peeper.—It has not only a great deal to do with

it, but things that may yet come will grow out of this strike,

unless employers will hear and unless legislators will hear.

I do not wonder sometimes that there is a growing feeling

against the condition of things at "Washington ; I do not wonder
sometimes that men write me and say, "Would to God that

the Senate were abolished." I wrote to a friend the other day
that I was ready for its abolition and would be willing to vote

for it, and I would go still further and vote for the abolition

of the House of Kepresentatives, and I would favor that the

personnel of the Government should be confined to a few men,
not to exceed one from each State, and let them select a pre-

siding officer from their own number. The fewer governors

we have in this country the better, Mr. President, as it seems
to me ; at any rate a few men could do no worse than a few
hundred men have done.

One of the grandest, and yet most dangerous, in one sense,

of spectacles that could be presented to the human sight would
be the stoppage of every workingman's arm for just ten days.

These things teach us, Mr. President, the brotherhood of
men ; they teach us the necessity of one man to another ; they
teach us the interdependence among people. The time has come
for emiDloyers themselves to learn that the best way to handle
these situations is by fair treatment of their men, and, if they
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cannot do that, it is time for the people in their own sovereign

capacity to interfere and say,
'

' This thing has gone far enough

;

thus far and no farther."

This morning the dispatches brought us news of great im-

portance. Citizens of Chicago met with the officers of that city

and requested some official interference in the interest of peace,

good order, and law. A committee was appointed. The com-

mittee visited the Pullman Company and asked that the matter

be arbitrated. They were received by Vice-President Wickes,

of the Pullman Company. Mr. Wickes said

:

'
' The Pullman Company has nothing to arbitrate. '

'

Then there was a painfnl silence. Finally Alderman McGillen said:

"Am I to understand that the Pullman Company refuses this slight

request, made at so grave an hour, and upon which so much depends?"
'

' The Pullman Company has nothing to arbitrate, '
' reiterated Mr.

Wickes.

Mr. McGillen said: "Mr. Wickes, your company demands the police

protection of the Federal Government, the State of Illinois, the county of

Cook, and the city of Chicago, and yet you utterly ignore a fair request

made by the city—a request, the fundamental idea of which is the

preservation of the peace. We have come to you as conservers of the

peace, and you have assumed grave responsibility in thus refusing the

request we make—a responsibility greater, perhaps, than even you are

aware of.
'

'

'
' There is a principle involved in this matter, '

' replied Mr. Wickes,

"which the Pullman Company will not surrender. It is that employers

must be permitted to run their business in their own way, and without

interference from their employees or from anybody else. '

'

Not even from the city of Chicago, I will interject, nor

from the State of Illinois, nor from the United States Govern-

ment. Pullman, and Pullman alone, is king. Great is Pullman !

It is an axiom of the common law that when anything

becomes a nuisance it may be abated, no matter what it is.

Everywhere the hands of the law, and properly so, are about

the people in order that the public good may be conserved.

On Sunday before the 4th of July this year some of Christ 's

ministers in this city undertook to discuss existing conditions.

One of them [the Rev. Dr. Hamlin] used this language, so the

reporter says:

He said that there was a chance in this country for demagogism,

and he thought that it was making headway in our State and national

politics and now musters a formidable array of votes in both branches

of Congress. "Populism," he said, "is simply an incipient, ignorant,

and unorganized socialism. Its political capital is the arraying of the

poor against the rich, the improvident against the thrifty, the idle against

the industrious. Coxey is its typical product; the mob violence which is
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disgracing so many sections of our country its legitimate fruitage. An
income tax which, it is estimated, will fall upon only one out of 800

of our citizens is its conception of equitable legislation.

I should like to know what that man's income will be when
he goes up where coin of heaven is used. He proceeds:

All this is the protoplasm of anarchy. It proceeds upon the assump-

tion that political power can level moral distinctions; that government is

bound to make everybody comfortable and happy. When these delusions

are exposed it will be ready to lay violent hands upon government and

upon the human lives that represent it.

If that preacher does not know anything more about the

doctrines of Christ than he does about the doctrines of the

Populist party, he, with a good many more of us, will have to

pass through the eye of a needle before he gets into heaven.

Mr. President, the Populist idea is exactly the opposite of

anarchism. The Populist is the antipodes of anarchy. The
Populist believes in government. He believes in the govern-

ment of the people. He believes in the doctrine taught in the

Declaration of Independence, which is not a doctrine at all,

but simply a terse statement of a fundamental truth, that all

men are created equal, and that flowing out of that equality

of birth there are certain rights of which even the individual

himself cannot divest himself—the right to life, the right to

liberty, and the right to pursue his own vocation in his own
way, unmolested, so long as he does not interfere with the right

of his fellow-men.

The Populist not only wants government, but the very highest

form of government. The Populists are ready to take the great

prototype of my excellent friend who sits in front of me [Roger

Q. Mills] as their leader and their guide in political philosophy.

I can now recall nothing that Thomas Jefferson ever said which
does not find a warm, responsive heart-throb in the breast of

every Populist.

Mr. President, the birth of the Populist party came about
naturally. It came because of the conditions of which I have
just been reading. Its Republican members bfelieved what the

Democrats said in their convention about the Republican party.
Its Democratic members believed what was said by the Repub-
licans against the Democratic party.

We had sense enough to know that things were out of joint

and that some persons somewhere were responsible for it. We
made up our minds that conditions must be changed ; that
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politics must be purified ; that the old parties must be converted
or they must be destroyed, and that the Government must be

restored to the people for whose happiness and safety it was
established. That is what the Populist party has set out to do.

We have some isms—yes, we have some isms, and it would
have been a good deal better for our political enemies if they

had had some of those isms, ten, fifteen, twenty, or thirty years

ago.

We would not to-day find ourselves in the condition we are

in. The truth is that existing political machinery is corrupt,

no matter who pronounces the arraignment. We have seen its

effects in our own action here in the Senate within the last

three months. We have seen the politics of the country cor-

rupted by the use of money, by the patronage and influence

of corporations. The Populists are trying to remedy the evil,

faintly, feebly, it may be, but after a while we shall succeed,

because we represent the people, and either we, under our pres-

ent name or some greater popular movement under a broader

and a better name, if a better one can be originated, will do
the things we are aiming at. The American people have too

much sense, too much patriotism, too much loyalty, to allow

their Government to go down in anarchy.

I come back to this point : The Government is now man-
aging nearly one-half of the railway mileage of the country

through its courts. The Government, State and national, inter-

fered when the coal strike was on six weeks or two months ago.

The Government is now interfering and, for the first time in

the history of the American Republic, the President has sent

the army into one of the States without the request of

either a State or a city officer. I am not criticising the action

of the President. I am simply calling attention to the fact

that we now have actual, active, earnest, and effective Federal

interference in what many wise men are pleased to call State

concerns.

A few mornings ago, when it was noticed first that the

President had sent troops to Chicago, a distinguished citizen

in public life was reported to have used language something

like this :
" If I were governor of the State of Illinois I should

take the State troops and drive the Federal soldiers into the

lake."

My view is this : Railroads are a matter of Federal concern.

The busy people of the United States have no time to stop

with a surveyor to point out where the State line is, that they

may inquire what the laws of this new domain are upon which
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the railway train, running at the speed of fifty miles an hour,

has just entered.

The American people have grown too big for that, and
State lines, except for purposes of local government, are of no

manner of account in the polity of the Republic. When the

time comes for the Government to interfere, whether it be

in Chicago, or Boston, or New Orleans, or Galveston, the power
of the Government will go there, and the people will say amen,

provided always that the movement of the Government is in

the interest of the people.

That brings to mind a thought. I think it was in yesterday

evening's paper it was stated that some distinguished personage

now in public life is asking that the army be increased. This

is not a good time to increase the army. This is a time to

decrease the army. This is a time for the weapons of peace;

this is a time for reason ; this is a time for cool, deliberate

judgment, not passion, not prejudice, not bayonets, but con-

sciences, tongues, and pens, and brains. There is a kind of

military mania taking possession of the people. We now detail

army officers to teach military tactics in agricultural colleges.

What a splendid idea it is to teach the farmers' boys the

military art in order to fight grasshoppers and chinch bugs, and
crows and blackbirds. We find that in our private colleges

there are classes studying military tactics, borrowing arms from
the Government and from the State. The same is done even

in our high schools, which are the acme of the country district

school, the crowning glory, the ambition of the country boy
and girl. They are having military science taught in some of

the country schools, and in some of our public schools here in

the capital of the American Republic I have seen the boys go

out and drill on the public streets. More than that, even in

our Sunday schools there is a military air.

It is time that this military idea, the idea of quelling every

little disturbance by force, should cease, and that brings me
to the vital point in this whole controversy. What are you
going to do when disputes arise between employers and em-
ployees? Keep your hands off, Mr. President. That is my
advice.

The parties in interest will settle the matter themselves,

and they will do it without bloodshed. They will do it

without using the torch ; they will do it without getting

angry; they will do it justly, safely, wisely, promptly. But
the instant that you begin to call out the military arm in order
to protect one side and send the other one to prison, just that



THE CHICAGO STRIKE 393

soon you arouse a spirit of animosity which cannot be quelled

by force.

That was tried about two years ago, on the 6th day of this

month. Pinkertonism died an inglorious death in its own blood

on the battlefield of Homestead. Some day there will be a

monument erected to those brave men who, standing upon the

shores of the Monongahela, defended their right to work in that

great structure which their hands had builded.

CusHMAN K. Davis [Minn.].—At a time when in the second

city of the United States, and the fourth or fifth city in the

civilized world, order is suspended, law is powerless, violence

is supreme, life is in danger, and property is in the very arms
of destruction, I am appalled to hear the trumpet of sedition

blown in this Chamber to marshal the hosts of misrule to further

devastation.

Mr. President, this question does not now concern the issue

between the Pullman Company and its employees. It has got

beyond that. It does not concern the sympathetic strike of the

American Railway Union. It has got beyond that. It does

not concern any strike which may hereafter be ordered. It

has gone far beyond that. A simple strike as to a local organiza-

tion not directly connected with the transportation instru-

mentalities of this country grew into another strike of far

more comprehensive proportions. That grew into a boycott.

That boycott took the liberty of the American people by the

throat, and then grew into a riot, and from thence into an
insurrection which confronts this Government to-day with all

the dormant and latent powers of revolution, and speaks here

in the voice of its advocate, threatening and advising the dis-

memberment of the Government by the abolition of its executive

and legislative departments.

The Senator from Kansas affects to speak for the people

of this country. Who are they? For his present purposes it

is the mob which has obtained control of a strategic point in

this country, the city of Chicago, which has paralyzed the

means of intercourse, and interrupted the sources of supply of

food and traffic over several States of the Union.

The Senator from Kansas has not a single word of reproach

for the blood that has been shed in Chicago in the last ten

days, for the millions of property which have been destroyed.

The red light of arson against the sky in that city has caused

him no pang and elicited from him no word of disapprobation.

He insists that we shall go back to the cause of the strike, as

he alleges, the difficulty between Pullman and his men, and



394 GREAT AMERICAN DEBATES

arbitrate that, when everybody knows we have got far beyond

that transaction for the present. It is as futile, it is as foolish,

as if some one coming from the caves of the past when the battle

lines were drawn at Gettysburg had insisted that the impending

conflict should be delayed until Meade and Lee could have

argued out between the lines the question of the rights of

slavery in the Territories.

Mr. President, the people are interested in this controversy

—and by "people" I mean the entire body of the American
people. I do not mean that segment of the people who, acting

under delusion, have sought by force to overthrow not only

the functions of civilization and intercourse, but also the rights

of all the other people and the very existence of government
itself.

The Senator from Kansas says that these instrumentalities

of commerce and government should be controlled by public

officers, and in that I agree with him to a certain extent. Are
they controlled by public officers in Chicago now? Can the

United States marshals execute the process of the courts? Can
that great function of interstate commerce, that great system

of railroads upon which the people depend for commerce, for

everything which beautifies and adorns and makes enduring
our civilization, and upon which the messengers of commerce
come and go like the angels whom Jacob saw upon the ladder

of his dream—can that be carried on, and is it carried on now,

with the best aid of the public officers of this country?

Not at all. They are impeded in Chicago, at Hammond,
and surrounding places by riots which have grown into in-

surrection, disturbing the stability of the Government itself,

and drawing from the lips of the Senator from Kansas the

expression of the opinion that now is the time to annihilate

the legislative and executive departments of this Government
and to change its form into that of its prototype, the Com-
mittee of Public Safety during the Reign of Terror in the days
of the first French Revolution.

This whole proceeding, which has grown to a movement
which I have inadequately described, has come from the illusion

that a fraction of society, useful in itself, of course, and indis-

pensable, I admit, can by force dominate every other portion

of the body politic.

Mr. President, what is society? It is all the members
thereof taken together. The railroad employees of this country
number some five or six hundred thousand men, perhaps, in-

dispensable, useful, valuable citizens in ordinary times, when
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not misled, but, compared with the great mass of the American
people, how few they are in number ! Why will they not learn,

and why will not their self-appointed teachers teach them, the

doctrine of community of interest and interdependence of all

upon the whole?
Does anybody suppose that by burning cars, destroying

property, disturbing security, wrecking credit, taking life their

means of employment are to be increased hereafter? They are

destroying everything from which they derive their employ-

ment ; the very thing which they, so much to their credit, have
helped to upbuild, it is true, an act of which they would have
never thought unless it had been for the self-appointed dictators

who have placed themselves at the head of their organizations.

People prate about liberty, and define that liberty as the

liberty of the particular class they are speaking for. The only

liberty worth having in this country is the equal liberty of

all men alike. Liberty in its philosophical and common-sense
definition consists in that right of each individual to exercise

the greatest freedom of action up to, and not beyond, that

point when it impinges upon the like exercise of freedom of

action of every other man. Beyond that it is the destruction

of the liberty of the weak by the strongest, a subversion of

the very theory of a republic, and a return to primeval anarchy

on the one hand, or, as an alternative, to despotism on the

other.

Mr. President, this boycott business—not a little incidental

boycott in some little community, which, while it works great

local inconvenience, works no particular harm in general—but

a universal boycott is spoken of as something perfectly feasible

and perfectly justifiable, to be put in force in the operations

which are now going on. All men may stop work, all men
of a certain class may stop work, and the Senator from Kansas

calmly depicts here without a word of censure or disapproval,

without a single temperate admonition to the men who are

looking to him for leadership, the terrible and disastrous con-

sequences of that step.

But the people for whom he pretends to speak are repudiat-

ing the strike. Through every avenue of public communication

and by private letter—by telegraph, in the public press, and

through the pulpit—they are crying aloud in denunciation of

this most wicked, monstrous, and cruel attack upon every func-

tion of our civilization.

Mr. President, who has conferred this authority upon Mr.

Debs ? "Where is his patent of right to say to the city of Chicago
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that it shall not be fed, to say to the people of the Northwest

that they shall not leave their homes, or that they shall not

be able to get to their homes if they are away '? What signature

is subscribed to that patent of popular right or of popular

consent ?

No, Mr. President, this Masaniello of a day,i drunk with

power, has unloosed agencies which he can not chain, has set

at work destructive forces which he cannot recall; his own
disciplined men have gone beyond his control, and it is a

notorious fact that their violent action has called from the

caves and dens of Chicago the professed criminal, the idly

vicious, the anarchist. Everybody who is conspiring to put
down modern civilization is now moving under the mask of this

strike and taking life and destroying property in its name.
Mr. President, the Senator from South Dakota [James H.

Kyle] introduced into the Senate the other day a resolution,

the substance of which is that no process, civil or criminal,

shall issue from any court of the United States in regard to

acts affecting interstate commerce by the obstruction of trains,

unless such acts involve the delay of the mails, and that the

detaching of Pullman cars from any train shall not constitute

an offence. At the time that resolution was introduced inter-

state commerce was arrested at Hammond, Ind., it was in

collapse at Chicago, and freight and common passenger cars

and Pullman cars were being destroyed in that city. The
meaning of that resolution is that, while these acts were flagrant

and being committed, the United States was to be called upon
to make itself an accessorj^ to the crime while it was in the
act of perpetration.

Mr. President, consider the imijortance of the relations of

this Government to interstate commerce. A clause in the Con-
stitution, contrived by the M'ise foresight of our forefathers,

has become efficacious and widespread in its operations a hun-
dred years after it was framed.

The railroads of this country, 176,000 miles in length, belting
this land, and laid over it like a network of iron, an armor of
defence, are the daily convenience and the indispensable neces-

sity of every man, woman, and child in the United States, and
this movement is aimed at this great instrumentality, this great
necessity, this indispensable convenience of our civilization,

necessary to support life, to move troops, to move supplies, to
carry on the Government itself—this strike is thus aimed, that
has grown from a strike to a boycott, and from a boycott to a

'See Masaniello in Index of Proper Names.
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riot, and from a riot to an insurrection, and has suspended and
paralyzed the powers of this Government in the second city of

the Union.

And by what acts ? Tearing up the tracks, derailing locomo-

tives, overturning cars across the tracks, burning them, robbing

trains of provisions, disarranging switches, all with the result

of the loss of human life, and yet the resolution of the Senator

from South Dakota proposes to take away from the United

States courts the power to follow, repress, or punish these

flagrant offences against everything which goes to make up
civilization and security.

The effect of that resolution as to any Territory of the

United States or as to the District of Columbia would be that

if any such act there committed, where the United States has

ample and plenary jurisdiction, should result in death, con-

stituting murder at common law or under the statute, no
warrant of the United States courts could issue, no indictment

could be found, no judge or jury could try the criminal.

Mr. President, the sea, the Great Lakes, the rivers, every-

thing within the admiralty jurisdiction of the United States,

were once the main instrumentalities of commerce, and there is

a stringent code of laws applicable to them and to the ship,

as security for persons and passengers and the means of con-

veyance. I say here, without fear of successful or even at-

tempted contradiction, that if any one of the acts which have
been perpetrated in Chicago in the last ten days against persons

and property of this great means and necessity of land com-

munication had been perpetrated upon the waters within the

admiralty and maritime jurisdiction of the United States those

acts would have been piracy and punishable with death, under
the statutes of the United States.

In the eye of reason, humanity, and common sense the acts

which have been perpetrated at Chicago, involving the safety

of a great city, not as on shipboard the safety of a single vessel

or those who are in it, constitute a much more flagrant offence

than any piracy which is defined by the statutes of this country

or by the law of nations.

The authority of the United States can not be denied, Mr.

President. Within the limitations of the Constitution it is

supreme. The duty of the President of the United States is to

see that the laws are faithfully executed ; the duty of the courts

is to declare those laws and their consequences, and to execute

them through their process. Those limitations are plainly

drawn and settled, not only in the original instrument, but by
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comment after comment in recorded decisions. Why should

the hand of the Government be kept ofE these insurgents under

the circumstances? Is the interstate commerce of this country

to be held in suspense and paralyzed, property destroyed, food

cut off, conveniences taken away, necessity thwarted, until some

remote disagreement as to wages between a private corporation

and its employees can be adjusted ? Is there any such reserved

right as that to any of the citizens of the United States, or is it

the mere usurpation of a mob, commencing in riot and tending

toward anarchy?

Speaking of the people of the United States—a large, mouth-
filling phrase that we have heard so often here—let us consider

a moment that there are 5,000,000 farmers in the United States,

with their families, constituting 45 per cent, of the population.

I suppose, Mr. President, if anybody is entitled to be distinc-

tively called "the people," the bone and sinew of this country,

it is the farming population. They supply the great cities.

They represent the land; without them the country would be

nothing. They have been its invulnerable and loyal arm of

defence in all times of peril. .

How are they affected by this strike of that segment of the

people in Chicago? Have the farmers of this country called

out to have commerce stopped until the question of wages can

be settled between a few employees and a company constructing

cars? Has any Illinois, or Minnesota, or Wisconsin, or Iowa
farmer cried aloud for this remedy and been ready to pledge

his life, his fortune, and his sacred honor until the desired

end can be brought about ? Not one. How has it affected them ?

How does it affect the constituents of the Senator from South
Dakota or the constituents of the Senator from Kansas? They
cannot market their wheat if this thing continues; they can-

not market their wheat to-day.

The early product of the farms of Illinois, the fruit, the

early vegetables, have been rotting throughout the fields. The
early fruitage of California has become a crop perfectly value-

less under existing conditions. The beef of the country can
not be marketed in New York or Washington. It is rotting

in Chicago, and prices rise to the people. Mothers go from
place to place in the city of Chicago seeking for milk for their

children, and can scarcely find it.

I say, Mr. President, that no interest in this country is

stricken such a deadly blow by this cruel, remorseless, unrea-
sonable, merciless, and finally treasonable attack upon the liberty

of the American people as the farming community of the United
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States, and they will find it out some day by the stern logic

of events teaching them the lessons which I have endeavored to

impart. It will not be necessary for them even to learn that

lesson by experience to array them, as they always have been

arrayed, on the side of law and order and the perpetuity of

this Government.
Do not people realize that the Constitution itself is upon

trial and that the country itself is in danger? The military

power, the last resort in a free government, has necessarily been

called into action. The President of the United States, to whom
is committed the commandership of the army and the navy in

the execution of the laws, has declared the danger by a

proclamation which every citizen is bound to respect. He says,

"I have sent the troops there"; the Senator from Kansas says,

"Take them away." What shield does the Senator propose to

interpose between the innocent people of Chicago and their

property and the men who to-day are only held in awe and
suppressed by the presence of troops, if they are taken away?
Can Debs recall the force that he has unloosed? He can no

more do it than by word he can reconstruct the burned cars

or give back life to those from whom it has been taken away
as the result of his operations.

The Senator from Kansas cited the conunon law that a

nuisance may be abated—abated by force. What is Mr. Debs?
Does he fall within the definition of a nuisance, or is his office

more comprehensive? Is the power of the State or of the

individual greater against a mere nuisance than it is against

an agency which threatens the very destruction of the Govern-

ment?
Let us hear what Mr. Debs is reported in a morning paper

to have said:

President Debs, in speaking of the situation to-night, said :

'
' The

rullman Company is certainly responsible for any blood that may flow

from now on. If honest labor is not entitled to recognition, the worker
cannot be blamed if he tries to commit some acts of violence against

the man who spurned him. '

'

Will the Senator from Kansas indorse that?

The Senator from Kansas took occasion to bring into this

debate the ministers of the Christian religion here in Washing-
ton who have preached the gospel of law, order, and peace, and
to teach them their duty from a loftier plane than he conceives

them to occupy. He wishes to introduce into the church a
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Christianity from without, to revive its spirituality and restore

it to its pristine apostolic purity.

Mr. President, the Senator from South Dakota is also a

minister of the Prince of Peace on earth and good will toward

men. He is here as a Senator, and before the public he is an

evangelist of the meek and lowly Nazarene. He is the author

of the resolution to which I have adverted, making lawlessness

lawful and murder unpunishable under certain circumstances

in any court where the United States has jurisdiction.

I would adjure him to withdraw it from the consideration

of the Senate in the interests of humanity and good government.

I would ask him to take that bomb from the Clerk's desk whereon

he has laid it, but if through pride of opinion, or mistaken

sentiment, or incapacity to see the right, he should refuse, I

say to him that he has attempted to inflict upon the body of

the Commonwealth a wound as deadly as that given by the

dagger of Santo.

Mr. President, these are troublous times. The time will

come in the new order of events when these matters will be

satisfactorily arranged, for this Eepublic has always been

adequate to every emergency, and these disturbing questions

between capital and labor—and they exist with strong equities

in them, I admit—will be settled. I think that time is now
upon us. But they will not be settled as the result of any

such proceedings as those against which I speak to-day. Some-

thing more than capital, for which I care nothing; something

more than the wages of the laboring man, for whom I care

much ; something more than a railway corporation, for whom
I care nothing, is at stake here. National existence is at

stake.

It is the very condition of the existence of republics that

they are subject to continual attacks from within and require

continual assistance from their citizens to perpetuate themselves.

That is the meaning of the maxim that "Eternal vigilance is

the price of liberty.
'

' Kings, like Saturn, devour their children.

The children of republics devour their parent. That attack is

nearly always from within. France is subject to it to-day

;

the short-lived Republic of Spain succumbed to it ; the Republic

of Mexico fell, and only rose again when it shed the blood of

an immolated monarch upon its plains.

The same dangers and difficulties environ this Republic, and
they are upon us now. It is not a mere question of disagree-

ment or dissension. The ship of State, which two weeks ago
was floating securely and proudly through untroubled waters,
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IS now buffeted by contrary winds and is driven beadlong over

the waves of an exasperated sea.

I have not said a word about parties in this discussion. I

shall expect the Democrats, the Populists, and the Republicans

to join hands in this emergency, which Mr. Debs and those who
are acting with him proclaim to be of supreme and perilous

exigency to the Republic, and which the Senator from Kansas
asserts demands the dissolution of the most important functions

of this Government, to the end that a secure and peaceful

rest to our troubles may be attained at last, to accomplish which

the best efforts of the legislative department of this Govern-

ment, and of all the departments, will be bent to bring about

the only solution of these difficulties which possibly can be

attained.

General John B. Gordon [Ga.].—Sir, what matters it to

any lover of his country—of his whole country—at such an hour
whether this or that party be in power; what matters it on
which side we stood in the mighty and bloody conflict of the

past? If we would save our country from anarchy we must
stand now shoulder to shoulder for the enforcement of its laws,

for the preservation of its peace, the support of its dignity,

and the perpetuity of its freedom.

Our system is to govern through representatives chosen by
the people, who make the laws which are declared and enforced

through the orderly processes of courts of justice, and when-

ever the people fail to support the law the Government fails.

We have no government except that recognized and upheld by
the free will of the people.

Our Government was ordained by the people to protect

property, public and private ; to protect popular rights, among
which is the right of the laborer to sell his labor at such price

and in such employments as he pleases, and whenever that

right is invaded it is a blow at personal liberty, and not only

threatens the principles which lie at the foundation of our

institutions, but is an inauguration of a system of slavery never

known in the past history of the country.

There was a time when the Southern master had the right

to order his slave to desist from labor, but that day has passed.

The institution to which that right attached was recognized in

the fundamental law of the land, and the master ordered the

slave according to law. That institution has gone down in

revolution. Liberty and the rights of organizations involve no

such power or privilege as that now assimied to force others

to desist who wish to labor. Such a claim is so utterly abhorrent

X—26
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to our American ideas that it is impossible to treat it with any

patience.

Standing in this law-making body and considering the law-

breaking mobs at Chicago, I recall, with some misgivings I

confess, that woeful prophecy of Lord Macaulay, that in some

great public upheaval, like that which confronts us, this free

Republic would either lose its civilization through mob law

or in putting it down by the strong arm of power would lose

its liberty. Sir, I do not believe that prophecy, but, if such

doctrines as we have heard on this floor this morning are to

become popular among us, well may we pause and consider

whether Macaulay 's prophecy may not yet be realized.

I prefer to agree, however, and I do agree with the great

Gambetta of France, that at such times the liberty-loving people

of this country, without distinction of party, would unite and
save the Government, however they might differ about its

policies. These lawbreakers will so find it, Mr. President. The
day is not distant, it is upon us now, when they will realize

this truth. There will be no divisions among us when the con-

stituted authorities call upon the people. Their response will

ring through the land as a warning to those who defy the laws.

The men who wore the gray from 1861 to 1865, under strong

convictions, will be found side by side with the men who wore
the blue, following the same flag, in upholding the dignity of

the Republic over which it floats, and in enforcing every law
upon its statute books. [Applause on the floor and in the

galleries.]

Endorsement of the Peesident

Senate, July 10-11, 1894

John W. Daniel [Va.] offered the following sub-

stitute for Senator Peffer's resolution:

Besolved, That the Senate indorses the prompt and vigorous measures

adopted by the President of the United States and the members of his

Administration to repulse and repress by military force the interference

of lawless men with the due process of the laws of the United States,

and with the transportation of the mails of the United States and with
commerce among the States.

It is within the plain constitutional authority of the Congress of the

United States "to regulate commerce with foreign nations, and among
the several States, and with the Indian tribes"; "to establish post-

ofBees and post-roads"; and to ordain and establish inferior courts; and
the judicial power extends to all cases in law and equity arising under
the Constitution and laws of the United States.



THE CHICAGO STRIKE 403

It is the duty of the President under the Constitution to "take care

that the laws be faithfully executed," and to this end it is provided that

he shall be '
' eonimander-in-ehief of the army and navy of the United

States, and of the militia of the several states when called into the

actual service of the United States."

It is treason against the United States for a citizen to levy war
against them, or to adhere to their enemies, giving them aid and com-

fort.

Those who combine to use force to assail or resist the constituted

authorities of the United States, civil or military, should be warned of the

magnitude of their offence ; and those who earn honest bread by honest

toil can do nothing more detrimental to their interests than to show them
any sort of countenance in their lawless course.

The action of the President and his Administration has the full sym-
pathy and support of the law-abiding masses of the people of the United
States, and he will be supported by all departments of the Government
and by the power and resources of the entire nation.

Mr. Daniel.—I am a State rights Democrat, who would not

like to see the muniments of local self-government overridden.

But I am also a national Democrat, who would not like to see the

muniments of national authority and national safety destroyed.

Anarchy is no remedy for anything. It intensifies every

evil that exists. It fmpedes every remedial process. It should

be stamped out wherever it shows itself.

The President is commander-in-chief of the army and navy.

He has the plain right, and it is his plain duty, to employ
them whenever and wherever the Constitution and laws of the

Federal Government are forcibly resisted by combinations of

men.

The establishment of post-offices and post-roads and the

transportation of the mails through and by them is a Federal

matter. Commerce among the States—interstate commerce, as

distinguished from local intrastate commerce—is a Federal

matter.

The due process of law in the Federal courts is a Federal

matter. And in all three of these matters the President, having

imposed upon him the constitutional obligation to "take care

that the laws be faithfully executed," has the right and duty

to use the army and navy to that end, and to oppose force by
force.

I am the friend, and have often been the champion, of those

who work for their daily bread. My sympathy is with them.

But they can have no lot or share with anarchists, the destroyers

of property, the destroyers of life, the breakers of law, the

enemies of peace, order, and civilized existence. They have

V.0 place in the ranks of incendiaries, and they have no enemy
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who can be so fatal to their every interest as those who seek

to fire them into defiance of law.

The President is right in dealing promptly with lawbreakers.

He ought to bo upheld and cordially and unstintedly supported

here, as he will be throughout this land, by upright and law-

abiding citizens.

Sections and parties disappear in the face of society im-

periled. We should know only the countiy, the Constitution,

and the laws, and, as the President says, in such an emergency

discussion may be well postponed. Peace, order, and obedience

to law are the conditions precedent to discussion; with them

assured, grievances will be heard, rights protected, and wrongs

redressed.

On July 11 Senator Daniel added another resolution

to liis substitute.

2. Besolved, That while the Senate thus explicitly declares its determi-

nation to support the Executive in the enforcement of the laws and in

maintaining the supremacy of the Constitution, it deems it proper also to

declare its adhesion to the principle of the arbitration of difEerenees or

controversies between the employers of labor and their employees, as recog-

nized in the laws of the United States; and to express its condemnation of

the refusal of any party to such controversies or differences connected with

the late disturbances in the city of Chicago and its vicinity to submit

such differences or controversies to fair and impartial arbitration. And
the Senate also expresses its determination to use, in promotion of the

arbitration of such differences or controversies, whatever constitutional

power it may possess.

Joseph M. Carey [Wyo.].—As I understand the resolutions

which were introduced yesterday by the Senator from Virginia

[Mr. Daniel] they were for the purpose of upholding the hands
of the President of the United States in the enforcement of the

laws and maintaining the Constitution of the United States in

Chicago. Now, the purpose, it appears to me, of the resolution

of to-day is to lessen the effect of the resolutions of yesterday.

The Senate has nothing whatever to do with the settlement

of difficulties between employers and employees. The Senate is

now making resolves with reference to the disorder that exists

in the city of Chicago and elsewhere in the United States.

Senator Daniel.—Briefly, let me say to the Senator who has

just spoken that by an act approved October 1, 1888, the

Congress of the United States and the President gave their sanc-

tion and approbation to the principle of arbitration and pro-

vided machinery for a peaceful settlement of such controversies
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as we now have to deal with, and the settlement of peace ought
to be commended and put before all, in order that force may
not be resorted to any further than may be absolutely indis-

pensable. That is as mucii a part of the law and Constitution

of the country as any of the laws which provide for the use

of the military force, and it should receive equal consideration

and be equally impressed upon the attention of the people.

Senator Carey.—So far as the law is concerned, to which
the Senator from Virginia refers, it has been inoperative ; it

was passed, as many things are passed by Congress, to please

somebody or other, but it has no effect whatever. It can not

be enforced, and never has been enforced.

Joseph N. Dolph [Ore.].—I am not quite pleased with the

statement contained in the third clause of the resolution intro-

duced by the Senator from Virginia, as follows:

It is the duty of the President under the Constitution to "take care

that the laws be faithfully executed, '

' and to this end it is provided that

he shall be '
' commander-in-chief of the army and navy of the United

States, and of the militia of the several States when called into the actual

service of the United States. '

'

If that means in case of insurrection and a proper case

made for the interference of Federal troops it is the duty of

the President as commander-in-chief of the army and navy to

interfere for the protection of life and property, I have no
objection to the statement. It is correct.

But if it means that the President is made commander-in-
chief of the army and of the navy for the purpose of enforcing

the ordinary execution of the laws or enforcing the law by
process of the courts, I do not believe that that authority is

conferred upon the President of the United States. It is his

duty, in the first place, to see that the laws are enforced through

the ordinary means of courts of justice and officers of the

courts of justice. The law has provided how the process of

a court of justice may be served and enforced, and it is only

when there is an insurrection, as I have said, when there is

organized treason against the Government, State or national,

that the President is authorized to put into motion and to

exercise the power conferred upon him as commander-in-chief

of the army and of the navy.

Heretofore it has been supposed that in ease of insurrection

in a State it was not the duty of the President to act, if the

legislature was in session, until the legislature had called for

the interference of Federal troops or, if the legislature was
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not in session, until the governor of the State had called for

them. "We have taken a new departure I think. I am not

prepared to say that it is not right. I stand here and commend
it, and say that what has been done by the Executive would be

done by me under the same emergency if I had the authority,

and I stand here to commend the President for his action and

to say that it was fortunate for the country that there was

a chief magistrate who had the backbone to do what he has

done.

But I repeat that heretofore it has been supposed that the

President could only use Federal troops in a State to suppress

an insurrection or riot when the legislature, if in session, called

upon him or, if the legislature was not in session, when the

governor called upon him for Federal troops.

But, as I understand the present condition of affairs, the

Administration started out to protect railroads which were in

the hands of receivers, and now the protection is extended,

without the request of the governor of Illinois at least, or the

legislature of Illinois, to railroads engaged in carrying the mails

and railroads engaged in interstate commerce. I am not entirely

certain and I have not examined the question critically enough

to know whether the declarations contained in the resolution

as to the legal aspects of this question are correct.

It looks as if the Senator from Virginia had this morning
become afraid of the resolution he introduced yesterday, and,

having introduced a resolution yesterday sustaining the Ad-
ministration in what it has done and commending it for what
it has done, he proposes to add another clause to the resolution

and throw a sop to those who are engaged in defying the laws,

in destroying property, and in committing murder.

If I read the amendment aright it is a covert condemnation
of the Pullman Company for its refusal to arbitrate. I want to

know more about the facts of that matter before I undertake
to give an expression as to the merits or demerits of the case.

If I am going to make any declaration upon the subject, I

want to do it squarely; I do not want to do it by implication;

I do not want to do it by a resolution which has any double

meaning. I hope that the Senator from Virginia will withdraw
the amendment or stop with the declaration that the Senate
still adheres to the principle of arbitration.

Senator Daniel.—I think we all seek a common purpose in

the right spirit. I propose to drop all of my resolution except

the first clause, which goes at once to the root of this matter,

and the last clause, which is to the same effect.
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This proposition met with approval from a number
of Senators and with dissent from none, and was
agreed to.

Orville H. Piatt [Conn.] then said:

Mr. President, we are confronted with one supreme question,

and that is who is President of the United States and whether

we have any United States ? The question is whether the person

whom we elected to be our Chief Executive is the Chief Execu-

tive of the United States or whether a man who calls himself

President Debs is the President and Chief Executive of the

United States?

Any other question injected into this discussion seems to

me entirely out of place. The Senate should express its ap-

proval of what its lawfully elected President has done ; and our

views about arbitration and all those matters can be discussed

hereafter. They are in the form of law. I object to anything

except the straight, square, manly indorsement of what President

Cleveland has done, and I shall vote against anything else.

The amended resolution was then passed.

Endorsement or the President

House of Representatives, July 16, 1894

On July 16 James B. McCreary [Ky.] introduced

in the House the following resolution:

Resolved, That the House of Representatives indorses the

prompt and vigorous efforts of the President and his Admin-
istration to suppress lawlessness, restore order, and prevent im-

proper interference with the enforcement of the laws of the

United States, and with the transportation of the mails of the

United States and interstate commerce, and pledges the Presi-

dent hearty support, and deems the success that has already

attended his efforts cause for public and general congratulation.

Lafe Pence [Col.], a Populist, opposed the resolution.

Mr. Speaker, the citizens of this country, and certainly the

member of this House who would withhold from the Adminis-
tration proper praise in a time of great emergency would be a

public enemy. But this resolution, in my judgment, is broader
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than this House, if guided by its conscience and its better judg-

ment, is willing to adopt. It goes certainly further than the

old line State-rights Democrats of the House will want to record

themselves. It certainly goes further than the Republican side

of this House can want to go, because the framer of the resolu-

tion rests the indorsement not only upon the orders made by
the President himself, but in terms it is drawn so as to indorse

the efforts of the President "and his Administration."

Mr. Speaker, there may be proper times in this country, in

case of dispute between striking laboring men and the corpora-

tions which employ them, for calling out the strongest arm of

the Government. We all admit that. It may be proper to

issue injunctions of the Federal courts. It may be proper to

demand indictments by Federal grand juries. It may be proper

to call out the military, but, Mr. Speaker, in my humble judg-

ment, the American people will never believe that the Attorney-

General who orders the indictments, who orders the injunctions,

who orders the military, should be either the attorney of one

of those corporations, a stockholder in any one of them, or a

member of the board of directors of any one of them. It may
be that emergencies may arise where all that the President

has done in this case would be proper and right.

Do the Democrats of this House stand ready to indorse the

course of the Attorney-General ^ ? Is there a Democrat here who
believes that it was the right, decent, meet, and proper thing,

when the Attorney-General came to name and designate a special

deputy to take charge in Chicago, that he should designate the

attorney of railroad companies there? I think not.

Is there a Democrat upon this floor who stands ready, of

record, to say that it was the meet and proper and decent thing,

calling for our praise and our congratulation, that a gentleman
who has been an attorney of trusts, who was one when he was
appointed, who has continued so to be for a year, and is so

to-day, according to the charges made in the New York World
and other leading Democratic papers, should be the leader, in

the Administration which they now seek to praise, in calling

into force the strong arm of the Federal judiciary, the strong

arm of the military?

Eichard P. Bland [Mo.] opposed the resolution.

I believe every member of this House, no matter to what
political party he belongs, will indorse the State government

I Richard Olney.
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and the Federal Government in all legitimate efforts to preserve

our institutions, to put down riots, and preserve the majesty
of the laws of this country. I have no sympathy, Mr. Speaker,

with any man who raises his arm in violence to destroy property

to enforce what he may consider his rights of work, and try to

prevent others from working. No principle of that kind can

find indorsement on the part of anyone who has a proper

conception of the rights of the people of this country to liberty.

But, sir, in these great disturbing times, such as we havd
passed through, it often occurs that acts are done under an
assumption of authority that we may be called upon to indorse

by a sweeping resolution of this character. I am, as a Democrat,

to-day where I have always been, and that is for the rights and
the dignity of the people of the States. I believe in local

State government, and that the whole arm of the State authority

should be used in suppressing violence before the Federal

Government should interfere, except to protect its own property

and to protect its mails.

I am aware, Mr. Speaker, that throughout this country,

even in States where there was no violence, and where if

violence occurred at all, the State authorities were ready and
able to deal with it without any instructions sent out by the

Attorney-General, the whole country was flooded with deputy
marshals; sheriffs were arrested. State authority was over-

thrown, and the strong arm of the Federal Government took

possession of matters properly belonging to the States. Against

that, sir, I protest. I protest against these blanket Federal

injunctions. I protest against the omnibus injunction. I object

to sending deputy marshals all over the country to take the

place of State authority ; and that in a ttieasure like that resolu-

tion, in the excitement of the times. We are as a party, as a

Democratic party, liable to do violence to every Democratic

principle and to surrender here, in these halls, as representatives

of the people of our States, the essential Democratic principle

of local self-government. If this Union is to be maintained, it

is to be maintained by maintaining and respecting the rights

and the authority of the people of the States.

If we are to have imperialism, let it not come with the

assent of the representatives of the people in this House.

Thomas C. Catchings [Miss.].—Mr. Speaker, there is no
question of State rights involved in the proposition embodied

in this resolution. No man believes more sincerely than I do

that it is necessary for the future prosperity and greatness

of this country that due observance shall be given to those
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limitations in the Constitution which define the rights of the

States on the one hand and of the general Government on

the other. But, Mr. Speaker, it must not be forgotten that

it is written in the Constitution that it and the laws made in

pursuance thereof constitute the supreme law of this land, and,

when it comes to executing the Federal authority, let it always

be remembered that the shadow of the national flag obscures

and obliterates all State lines. There is not a nook or corner

or crevice in all this broad land of ours where the power of

the Federal Government may not lawfully go when proper

occasion arises.

Mr. Speaker, no man who has spoken here, and no one who
will speak, will undertake to point out a single thing that has

been done by the President and those who have acted with him
that has not been for the purpose of maintaining the Constitu-

tion and the laws that have been enacted in pursuance thereof.

So far as the matters are concerned which the gentleman from
Colorado has commented upon as against the Attorney-General,

I wish to say here, speaking not only as a Representative, but

as a member of the legal profession, that in my judgment the

course of the Attorney-General has been such as to command
the admiration and inspire the confidence of every good citizen.

He is an able lawyer, a brilliant and distinguished member of

his profession, and he could not have done less than he has done
and at the same time have discharged his duty to the country.

Mr. Speaker, it is not to be tolerated that any class of

citizens in this country shall take the law into their own hands.

It can not be permitted that commerce between the States shall

be paralyzed and that loss shall be inflicted by the millions

of dollars upon the people of this country simply because a
dispute has arisen between one class of our citizens and another.

I say that the President has commended himself to the favorable

judgment and the kindly and thoughtful consideration of the

people of this country by the lofty, the determined, the

courageous attitude which he has assumed in this dreadful
controversy, and I hope it will have taught a lesson to men
like Debs and others who choose to organize within the body
of our citizenship a special class which claims the right to lay

its heavy hand upon the business of the country and disturb

and paralyze it.

The resolution was adopted without division, at
least two-thirds of the Eepresentatives voting for it.



CHAPTER XII

Eegulation of Eaileoad Rates

[the HEPBURN BILL]

The Elkins Interstate Commerce Act—President Roosevelt on "Eebates"

—

William P. Hepburn [la.] Introduces in the House a Bill to Eegulate

Eailroad Eates—Debate: Varying Views by Charles E. Townsend

[Mich.], Eobert L. Henry [Tex.], Charles E. Littlefield, Joseph C.

Sibley [Pa.], Henry A. Cooper [Wis.], OUie M. James [Ky.], Augustus

O. Staidey [Ky.], Theodore E. Burton [O.], Charles H. Burke [S. D.],

Samuel W. McCall [Mass.], James E. Mann [111.], William C. Adamson
[Ga.], Gordon Eussell [Tex.], John J. Esch [Wis.], Oscar W. Under-

wood [Ala.], William Sulzer [N. Y.], W. Bourke Coekran [N. T.],

John Sharp Williams [Miss.], Mr. Hepburn; Bill Passed by the

House—Speech in the Senate on "Physical Valuation of Eailroads"

by Eobert M. La Follette [Wis.] ; Senate Amends Bill—Compromise

Bill: Speech on It in the House by James S. Sherman [N. Y.] ; Bill

Is Enacted.

ON February 25, 1903, a supplementary act to the

act of February 4, 1887 (which, had created the

Interstate Commerce Commission), and the

Sherman Anti-Trust Act of July 2, 1890 [see Volume XI,

chapter i] , was approved by President Roosevelt. It was
known as the Elkins' Act, from the mover. Senator
Stephen B. Elkins [W. Va.]. Its character will trans-

pire in the foUomng debate.

In his annual message of December 6, 1904, Presi-

dent Roosevelt made the following observations and
recommendations upon the subject of rebates:

Rebates

President Roosevelt

Above all else, we must strive to keep the highways of com- '

meree open to all on equal terms, and to do this it is necessary

to put a complete stop to all rebates. Whether the shipper or

411
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the railroad is to blame makes no difference; the rebate must

be stopped, the abuses of the private car and private terminal

track and side track systems must be stopped, and the legisla-

tion of the Fifty-eighth Congress which declares it to be un-

lawful for any person or corporation to offer, grant, give, solicit,

accept, or receive any rebate, concession, or discrimination in

respect of the transportation of any property in interstate or

foreign commerce whereby such property shall by any device

whatever be transported at a less rate than that named in the

tariffs published by the carrier must be enforced. For some

time after the enactment of the Act to Regulate Commerce it

remained a mooted question whether that act conferred upon
the Interstate Commerce Commission the power, after it had
found a challenged rate to be unreasonable, to declare what
thereafter should, prima facie, be the reasonable maximum
rate for the transportation in dispute. The supreme court

finally resolved that question in the negative, so that as the

law now stands the commission simply possess the bare power
to denounce a particular rate as unreasonable. While I am
of the opinion that at present it would be undesirable, if it

were not impracticable, finally to clothe the commission with

general authority to fix railroad rates, I do believe that, as a

fair security to shippers, the commission should be vested with

the power, where a given rate has been challenged and after

full hearing found to be unreasonable, to decide, subject to

judicial review, what shall be a reasonable rate to take its

place ; the ruling of the commission to take effect immediately,

and to obtain unless and until it is reversed by the court of

review. The Government must in increasing degree supervise

and regulate the workings of the railways engaged in interstate

commerce, and such increased supervision is the only alternative

to an increase of the present evils on the one hand or a still

more radical policy on the other. In my judgment the most
important legislative act now needed as regards the regulation

of corporations is this act to confer on the Interstate Commerce
Commission the power to revise rates and regulations, the

revised rate to at once go into effect, and to stay in effect

unless and until the court of review reverses it.

In the following annual message (December 5, 1905)
President Eoosevelt returned to tlie subject, making
more specific recommendations, wMch were largely in-

corporated in a bill introduced during the session. He
closed by saying:
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Let me most earnestly say that these recommendations are

not made in any spirit of hostility to the railroads. On ethical

grounds such hostility would be intolerable, and on grounds

of mere national self-interest we must remember that such

hostility would tell against the welfare not merely of some
few rich men, but of a multitude of small investors, a multitude

of railway employees, wage-workers, and most severely against

the interest of the public as a whole. I believe that on the

whole our railroads have done well and not ill, but the railroad

men who wish to do well should not be exposed to competition

with those who have no such desire, and the only way to secure

this end is to give to some Government tribunal the power to

see that justice is done by the unwilling exactly as it is gladly

done by the willing. Moreover, if increased power is given to

some Government body the effect will be to furnish authorita-

tive answer on behalf of the railroad whenever irrational clamor

against it is raised, or whenever charges made against it are

disproved. I ask this legislation not only in the interest of the

public, but in the interest of the honest railroad man and
the honest shipper alike, for it is they who are chiefly jeoparded

by the practices of their dishonest competitors.

This legislation should be enacted in a spirit as remote as

possible from hysteria and rancor. If we of the American body
politic are true to the traditions we have inherited we shall

always scorn any effort to make iis hate any man because he

is rich, just as much as we should scorn any effort to make
us look down upon or treat contemptuously any man because

he is poor. We judge a man by his conduct—that is, by his

character—and not by his wealth or intellect. If he makes
his fortune honestly, there is no just cause of quarrel with him.

Indeed, we have nothing but the kindliest feelings of admira-

tion for the successful business man who behaves decently,

whether he has made his success by building or managing a

railroad or by shipping goods over that railroad. The big

railroad men and big shippers are simply Americans of the

ordinary type who have developed to an extraordinary degree

certain great business qualities. They are neither better nor
worse than their fellow-citizens of smaller means. They are

merely more able in certain lines and therefore exposed to

certain peculiarly strong temptations. These temptations have

not sprung newly into being ; the exceptionally successful among
mankind have always been exposed to them, but they have

grown amazingly in power as a result of the extraordinary

development of industrialism along new lines; and under these
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new conditions, which the lawmakers of old could not foresee

and therefore could not provide against, they have become so

serious and menacing as to demand entirely new remedies. It

is in the interest of the best type of railroad man and the best

type of shipper no less than of the public that there should

be governmental supervision and regulation of these great

business operations, for the same reason that it is in the interest

of the corporation which wishes to treat its employees aright

that there should be an effective employers' liability act, or

an effective system of factory laws to prevent the abuse of

women and children.

All such legislation frees the corporation that wishes to do

well from being driven into doing ill, in order to compete with

its rival, which prefers to do ill.

We desire to set up a moral standard. There can be no

delusion more fatal to the nation than the delusion that the

standard of profits, of business prosperity, is sufficient in judg-

ing any business or political question—from rate legislation to

municipal government. Business success, whether for the in-

dividual or for the nation, is a good thing only so far as it is

accompanied by and develops a high standard of conduct

—

honor, integrity, civic courage. The kind of business prosperity

that blunts the standard of honor, that puts an inordinate value

on mere wealth, that makes a man ruthless and conscienceless

in trade and weak and cowardly in citizenship, is not a good
thing at all, but a very bad thing for the nation. This Govern-
ment stands for manhood first and for business only as an
adjunct of manhood.

The question of transportation lies at the root of all in-

dustrial success, and the revolution in transportation which
has taken place during the last half century has been the

most important factor in the growth of the new industrial

conditions. In the old days the highway of commerce, whether
by water or by a road on land, was open to all ; it belonged to

the public and the traffic along it was free. At present the

railway is this highway, and we must do our best to see that

it is kept open to all on equal terms. Unlike the old highway
it is a very difficult and complex thing to manage, and it is

far better than it should be managed by private individuals

than by the Government. But it can only be so managed on
condition that justice is done the public. It is because, in my
judgment, public ownership of railroads is highly undesirable
and would probably in this country entail far-reaching disaster,

that I wish to see such supervision and regulation of them in
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the interest of the public as will make it evident that there

is no need for public ownership.

The opponents of Government regulation dwell upon the

difficulties to be encountered and the intricate and involved

nature of the problem. Their contention is true. It is a com-

plicated and delicate problem, and all kinds of difficulties are

sure to arise in connection with any plan of solution, while

no plan will bring all the benefits hoped for by its more
optimistic adherents. Moreover, under any healthy plan, the

benefits will develop gradually and not rapidly. But, while I

fully admit the difficulties in the way, I do not for a moment
admit that these difficulties warrant us in stopping in our effort

to secure a wise and just system. They should have no other

effect than to spur us on to the exercise of the resolution,

the even-handed justice, and the fertility of resource, which

we like to think of as typically American, and which will in

the end achieve good results in this as in other fields of

activity. What we need to do is to develop an orderly system,

and such a system can only come through the gradually in-

creased exercise of the right of efficient Government control.

On January 24, 1906, William P. Hepburn [la.] in-

troduced in the House a bill along the lines of the Presi-

dent's recommendations amending the act of February
4, 1887. It was referred to the Committee on Inter-

state and Foreign Commerce, of which Mr. Hepburn was
chairman. He reported it back on January 27 as unani-

mously approved by the twelve Republicans and six

Democrats on the committee.

Eegulation of Railroad Rates

House of Representatives, January 30-June 29, 1906

Charles E. Townsend [Mich.], of the committee, ex-

plained and supported the bill.

Like the Esch-Townsend bill of the preceding Con-
gress, he said, the present bill was in response to the

public demand for a larger and more satisfactory regula-

tion of interstate carriers.

The bill passed by the House in the Fifty-eighth Congress

sought to do two things—first, to invest the Interstate Com-
merce Commission with the power to fix a reasonable and just
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rate or regulation, after complaint and hearing, in place of

one found to be unjust and unreasonable; in fact, to confer

by law the power which tlie commission actually exercised for

the first two years of its existence, and until the supreme court

declared such power had not been conferred by the law of

1887, and, second, to speed the orders of the commission to

a final determination. It was a simple bill, and its friends did

not claim that it remedied all existing evils, but they did claim

that it would bring great relief to the people, and that it was
wise at that time to take one step and from that vantage

ground view the situation before taking another. The advocates

of that measure felt that delay would simply increase the de-

mand for more radical railroad legislation.

The bill passed the House almost unanimously and was
presented to the Senate, whose committee took it in charge and
proceeded to have hearings upon it. President Roosevelt re-

mained firm in his advocacy of the principles of the measure
and suggested that he would call the Fifty-ninth Congress in

extra session in case the Senate failed to pass a reasonable

bill on the subject, but it continued its hearings until the

Fifty-eighth Congress expired and then on into the summer.
A year has passed since the prophecy was uttered, and yet

business has not been disturbed ; railroading has extended its

operations, increased its mileage, and improved its facilities

and equipments in an almost unprecedented manner, thus fur-

nishing conclusive answer to the carriers' own arguments.

To-day we ofi^er a new bill, and I present it to you now, as I

did the one of last year, with the statement that it is probably

the least the people will accept. It confers wider powers than

its predecessor, for the reason that the demand is for a greater

exercise of the Government's control over public carriers. It

may not remedy every defect in existing laws to which every

complainant has called the commission's attention, but it is

believed that it will be sufficient to cure every defect against

which any consideraBle objection is made.

The committee, or at least a majority of it, believes that

this bill is not only within the constitutional powers of Con-

gress, but that it is clearly an expression of the duty of Congress

to the American people.

When the Fathers established the Government of the United

States and adopted the Constitution as its bill of rights they

wisely delegated to Congress control over all commerce among
the States. As a legal basis of procedure in the exercise of

government the common law was adopted, and that law treated
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commoii carriers as public servants and subject to governmental

control, and provided that all rates and regulations charged or

imposed by them should be just and reasonable.

At first the Government, recognizing the need of common
carriers, entered into the business of carrying products for the

benefit of the people; highways were built, boat lines estab-

lished, and canals dug. These were operated either without

charge to the people or by imposing a charge upon the user

of the means of transportation. Then the railroad was born,

and regions remote from navigable waters were opened up to

settlement. The luxuries of yesterday have become necessities

of to-day. Inventive genius has revolutionized past ideals and
ancient methods; ignorance, superstition, and religious fanati-

cism and bigotry, which once blocked the way of progress and
blinded the eyes of genius, have been ruthlessly crushed to

death beneath advancing civilization, which has strengthened

with contest and grown wise and audacious with experience,

until to-day nothing is sacred but eternal right and nothing

impossible to him who wills. [Applause.]

Under such conditions the most progressive government in

the world is required at this time to deal justly and fairly

with the transportation problem, justly and fairly to the people

and to the carriers—to the people, because the Government
exists for them; to the carriers, because, being necessary for

the general welfare, they are included in it and an injury to

them would be an injury to the people.

When population was scattered and business small, strict

regulation was not so imperative. When carrier actually com-

peted with carrier for traffic, the shipper did not suffer so

much, but when the country became settled and business in-

creased to vast proportions; when individuals, trusts, and com-

binations grew to such power that the railroads were in a

measure at their mercy; when in looking for business the

traffic manager was actuated by the sole desire of obtaining

every cent the traffic would stand and would prefer, and there-

fore favor, one shipper who could give 100 cars of freight

rather than 100 shippers who could provide only one car each

;

when carriers combined to eliminate competition and manipulate

schedules in ways past all finding out; when at a time when
business commissioned every car of every carrier; when
railroad facilities had become so improved that a dollar's worth
of labor or coal would earn more money for the railroads than
ever before [applause] ; when traffic sought the railroad instead

of being solicited; when under such conditions hundreds of

X—27
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articles of commerce were subjected to an advance in freight

rates; when these public servants were demanding tolls from

the people to pay dividends on fictitious capital representing

nothing but graft; when the railroads were assuming to say

how the country was to be developed, what men should prosper,

and who should fail, which cities should grow and which should

not, then the people affected by such conditions—and who were

not?—insisted that the servant should not be the master and
that the Congress should pass a law to enforce their rights

under the contract between the carriers and the public; the

right to impartial treatment and to just and reasonable rates

and regulations, for "it is so nominated in the bond."
[Applause.]

In response to this demand the present bill has been prepared
and presented to Congress.

The bill attempts to place under the supervision of the com-
mission every form of interstate and foreign commerce, all

instrumentalities of commerce and transportation. We have
declared that cars, vehicles, and instrumentalities of shipment
or carriage, irrespective of ownership of any contract, express

or implied, and all services in connection with traffic, such as

elevation, ventilation, refrigeration, or icing, shall be considered

as being furnished by the carrier, and therefore under the

supervision of the Interstate Commerce Commission. We have
also stipulated that terminal, icing, and other similar charges
shall be published as separate items, so that the shipper may
understand just what he is paying for each particular service,

and then we have said that all such charges shall be just and
reasonable, that any other is unlawful.

Some of the most serious complaints have been those against

these special services. Private car companies have been
organized to do the people's work; the railroads have loaned
their tracks to these companies, and while they have presented

the charge to the shipper these private companies have really

imposed them, and it is claimed that they were outside the

jurisdiction of the Interstate Commerce Commission. It is not

necessary for me to detail to the House or the country the

gross injustice which has been done the people through these

instrumentalities. We believe the bill effects a complete remedy
for these evils. Hereafter any car hauled for an interstate

carrier and any charge imposed upon a shipper, whether by a
carrier or any direct or indirect agent of the carrier, must be
just and reasonable, and in case it is not the commission has
power to make it so.
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The same argument applies to elevator and terminal charges.

We believe it will no longer be possible for a great manufactur-

ing corporation to build a spur or siding up to its factory and
then use it as a basis for obtaining rebates prejudicial to its

competitor. The bill also aims to prevent the custom so common
and so detrimental to honest competitive business followed by
many large shippers, viz., of notifying the carrier that such

shippers are on a certain date to have a large amount of trafSc

for shipment and at the same time demanding that the published

rate shall be reduced on that date, so as to give them the

advantage over other shippers.

This evil is known as the "midnight-rate" evil, and is one

of the most effective means of violating the law against rebates

known in the commercial world. We have attempted to cure

this by enlarging the time in which a rate can be changed. If

the bill is enacted into law, any change made in the schedule

of rates hereafter must be published at least thirty days. It

is thought this will give all shippers sufficient notice of a

change to prepare to meet it.

Robert L. Henry [Tex.].—If that thirty days' clause is

violated by the common carrier, what specific penalty is pro-

vided in the act for a violation of the kind, and how is the

penalty to be enforced?

Mk. Townsend.—The penalty provided in this bill is in

case of a violation of an order. For instance, if an order of

the commission is made in the first place it is $5,000 for each

violation, and each day of the continuance of that subjects

the road to an extra penalty of $5,000. It is also subject to

the law we have now for enforcing orders—the right to compel

by mandamus or other summary writs the observance of this

rate, and the road would have no right under the law to carry

any freight or indulge in traffic unless it had complied with

the provisions of the bill.

Me. Henry.—And then, under the present law, there would

only be a fine and there would be no imprisonment of any

official who violated that provision of the statute?

Mr. Townsend.—The law makes no provision for penalties

of imprisonment except in cases of making false reports or in

violating the publication feature of the bill.

The main featiire of the bill, the one about which the

greatest controversy has been had, and the one, I believe, which

lies at the foundation of the whole matter, is that which gives

the commission power, upon complaint and after full hearing,

to substitute a reasonable maximum rate in place of one found
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to be unjust or unreasonable. Heretofore the commission has

had power to declare a rate unjust and unreasonable and to

order its discontinuance, but it had no power, under the decision

of the supreme court, to substitute a just rate in its place.

This has resulted in making the law absolutely nugatory, so

far as positive relief to the people is concerned. It is known
that ten or twelve railroad men can and do get together and
arbitrarily, overnight, as it were, change hundreds and hundreds
of rates, and the remedial power of the commission should be

as large as the evil to be remedied. [Applause.]

Charles E. Littlepield [Me.].^—I would like to make this

inquiry: Whether the gentleman's understanding of the bill

as it reads confers upon the Interstate Commerce Commission
the power to eliminate or correct or affect what is known as the

preferential or differential rate—that is, the differential be-

tween the long haul and the relatively short haul?

Me. Townsend.—I am sorry to say that it does not. I

stand practically alone with one or two other gentlemen of the

committee on this matter. I had hoped that we might give

the commission powers to fix the differential.

Mr. Littlefield.—I have an apprehension that it does

produce practically that result indirectly. Does not this bill

authorize the commission to fix a maximum rate upon the short

haul, and thus eliminate in that way the differential, and
indirectly accomplish what they might otherwise be authorized

to do directly?

Me. Townsend.—I do not think it does. The commission
has no power to raise the rate, so that is eliminated, and it has
no right to reduce a rate unless that rate in itself is unjust
and unreasonable.

Mr. Littlefield.—Yes, but that is the whole question before
the commission.

Mr. Townsend.—If it is unjust and unreasonable it should
be reduced, but it does not have anything to do with the relation

of rates.

Mr. Littlefiei,d.—But my point is, does not this bill in-

directly confer upon the Interstate Commerce Commission the
power to control or eliminate the preferential or differential?

Of course the assumption is that they would act properly,
and would not change any condition unless there was an undue
or unjust rate, but do they not get the power?

Mr. Townsend.—They do not unless, in the case you assume,
one of the rates is too high in itself. If there is simply a
difference in rates, and the higher rate is reasonable and the
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lower rate is unreasonable because it is too little, the commission

can give no remedy in that case.

This power to fix a contested rate is not a new principle,

nor is the exercise of the power without precedent. For years

many of the States in the Union have had commissions created

by legislative authority of the States and invested with full

power, not only to adjust and establish rates about which
complaint has been made, but in some instances to fixe entire

schedules for the carriers. The Interstate Commerce Com-
mission during the first years of its existence assumed it

had power to fix maximum rates in contested cases, and it

exercised that power, and with most of its orders the carriers

complied, and not until the decision of the Supreme Court in

the maximum rate case did it discontinue the exercise of that

power, and during all of that time the railroads were uninjured

and the business of the country undisturbed. It was also

claimed by the opposition that Congress had no authority to

confer upon the commission the power to declare a reasonable

rate in place of one found otherwise, for the reason that it

was a delegation of legislative power, and this claim has been

made notwithstanding the fact that the Supreme Court of the

United States has held, where the question was squarely before

it, that the legislature of a State—and therefore that the Con-

gress of the United States—had power to appoint an administra-

tive board and confer upon it full authority to fix rates as

proposed in this bill. [The Stone case, in 116 United States.]

In the Reagan case, from Texas, the Supreme Court of the

United States held the same thing. The reasoning in these

decisions is this : The legislature having passed a law declaring

that all rates must be just and reasonable, it has authority to

create a board to execute that law, otherwise the legislature

would be absolutely futile to regulate rates effectively in the

State or among the States.

But this is not the only constitutional objection which has

been urged against the exercise of this power. It was insisted,

more formerly than now, that, if a commission fix upon a con-

tested rate from any interior point to a seaport, such action

would be a violation of the so-called non-preference clause

of the Constitution, which provides that the ports of one State

shall not be preferred to those of another. This question was
squarely raised in the Wheeling and Belmont bridge case. That

was a case where the Government had allowed the construction

of a bridge across the Ohio River, and it was authorized to be

constructed so low that large vessels which had been engaged
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in commerce with Pittsburg were unable to pass under, and

tbus Pittsburg had no trouble in showing that she had been

injured, but the court held that Congress had not violated the

Constitution in exercising power of regulating commerce by

the construction of the bridge, as it had exercised a conceded

power, and the injury to Pittsburg was incidental and not a

violation of the fundamental law of the land.

The opponents of regulation have also urged that the en-

actment of this provision would result in an injury to widows

and orphans dependent on income from railroad investments.

Taking the two classes together, we have this argument : Rail-

road earnings will be reduced, the expenses of the road must

stand the loss, hence the widows and employees must suffer.

A double-barreled argument—one used to kill stockholders,

another to destroy the laborer. But what are the facts in the

matter? During all the period in which rate legislation has

been exercised by the States these direful predictions have not

been realized. When the Interstate Commerce Commission ex-

ercised the power, securities remained undisturbed and labor

was happy. The history of railroading during the last year is

interesting reading in connection with this subject. When the

Eseh-Townsend bill passed the last Congress almost unani-

mously, one holding the views of these calamity prophets would
naturally believe that some disturbance would occur in the rail-

road world, and especially when it was known that the Presi-

dent of the United States [Theodore Roosevelt] was insisting

that the measure should become a law and had said that in case

it failed to pass the Senate an extraordinary session of Con-

gress would be called. But, instead of railroad stocks declining,

they continued to rise in value. Furthermore, railroad man-
agers throughout the United States proceeded to build 7,200

miles of new railroad, and up to June, 1905, they had placed

orders for more than $200,000,000 worth of new railroad equip-

ment.

It is simply begging the question to say that the establish-

ment of just rates will injure the railroads. One of the most
serious wrongs at present is the custom which the roads have
of reducing rates to certain individuals and places below what
would be a fair rate, or one that would produce a dividend,
and then imposing an unjust and unreasonable charge upon
other individuals and places to offset the apparent loss. The
country demands that all the people shall be treated alike, and
that only just and reasonable rates shall be imposed. If that
is done, the carrier will not necessarily be injured or its reve-
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nues reduced ; the burden will be equally distributed. Fre-

quently the establishment of a just rate, even if it is lower than
the one theretofore existing, produces more revenue. This was
clearly demonstrated in what is known as the "Michigan Cen-
tral charter case."

The State legislature exercised its power under the railroad

charter to reduce the fare from 3 to 2 cents per mile.

Immediately after the reduction of the fare the passenger

receipts increased enormously, so that it is doubtful now if the

roads would go back to the 3-eent fare if they had the oppor-

tunity. We should also understand that, while in some cases

railroad labor has had its wage increased during the last few
years, the carrier's ability to earn has also been increased by
the substitution of the mogul engines for the old ones, of the

large cars for the smaller ones, by the reduction of grades and
the straightening of tracks. Railroad operations have been ma-
terially economized.

There is absolutely no danger to labor, and I conclude, if

the gentleman who used these arguments had not so repeatedly

declared that they were honest, patriotic, and high-minded citi-

zens, the charge of demagogue and agitator which they make
against us would react upon themselves.

There is still another phase of this question which should

not be overlooked. Originally railroad securities were not

eagerly sought as investments ; to-day such investments are most
attractive, and the disposition of promoters and managers has

been to increase the capital out of proportion to the real assets

of the companies, and now when gentlemen are asking that divi-

dends shall be maintained they do not simply mean dividends

on bona fide capital, but upon inflated capital, and I submit it

is a proper question for Congress or its duly authorized com-

mission, when determining the question of just and reasonable

rates, to inquire into the capitalization of these carriers. I

know it is claimed that these stocks have been issued in many
instances and placed in innocent hands and that if anything

were done—and I do not consider that it will be—to injure

the value of these stocks such bona fide holders would suffer.

I simply answer this argument by saying that we legislate for

the whole people. It is our duty to so regulate interstate and

foreign commerce as to deal justly with all of our people, and

if it should be demonstrated that some few holders of fictitious

capital should fail to get an exorbitant return on their hold-

ings the law should in justice be enacted, for we have no busi-

ness to "rob Peter to pay Paul." [Applause.]
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The bill also provides for the widest publicity of railroad

affairs. This, I believe, is one of the most potent influences for

good. The carrier being a public servant, its methods should

be subject to scrutiny; therefore vee provide the method by

which its accounts shall be kept. We provide for publicity of

the contracts and agreements, written or otherwise. We pro-

vide that government experts shall have the right, not simply

the permission, to inspect all railroad accounts and business

methods at all times, and we impose heavy penalties for viola-

tion of any provisions of the law. False reports or a refusal to

make full disclosure subjects the carrier and its agents not only

to a heavy fine, but imprisonment. We also provide in the bill

for the speedy determination of matters submitted to the com-

mission. After an order has been made that order shall go

into effect within thirty days from the time the same has been

served upon the affected carrier. If at any time during the

thirty days the carrier is dissatisfied with the order, he can
institute proceedings in the district court of the United States

wherein the complaint was made, and thereupon it becomes the

duty of the Attorney-General to serve notice on that court that

the case is of great public importance, entitling it to considera-

tion by the expedition court. Such notice is served upon three

circuit judges of that district, if there are three; if not, upon
two circuit judges, and those two shall select a district judge
from the district, and the three shall proceed at once to the

determination of the lawfulness of the commission's order.

This, I believe, has the following advantages over the old

law: It permits three judges to pass upon a question instead

of one, and their judgment will have more weight than would
the opinion of a single judge and more cases will end with a

decision of the expedition court. In case, however, either party
objects to the decision of that court an appeal can be taken to

the Supreme Court of the United States, which under the law
is obliged to consider it in preference to any other case pending
before it, except criminal cases. The expedition court will sim-

ply pass upon the lawfulness of the order, and under the de-

cision of the Supreme Court that means whether such order is

confiscatory or whether it imposes a rate which does not yield a

fair return upon the carrier's investment. In deciding inter-

state commerce cases the Supreme Court has passed through
several stages of opinion.

Originally it held that there was no relief from the commis-
sion's order except by an appeal to the voters. Later it de-

cided, and I believe wisely, that even the legislature could not
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impose a rate which was confiscatory, and still later, in the Ne-

braska ease, it suggested that a rate which was not fairly re-

munerative to the carrier was unlawful.

It seems to me that a commission of seven men familiar with

railroad matters, knowing all of the complexities which enter

into rate making, are better able to determine what is a fairly

remunerative rate than any court which only occasionally passes

upon the subject, and I would prefer to leave it with the com-

mission. But I bow always in proper submission to the decrees

of the Supreme Court, and when it announces a decision I yield

it obedience until at least it has had time to study public opin-

ion sufficiently to reverse itself.

Mb. Littlefibld.—Do I understand the gentleman's posi-

tion to be, as a matter of law, that the Supreme Court could

interfere by injunction to restrain the carrying into effect of an
order of the commission whenever they were of the opinion that

the rate was unreasonably low, or is it based upon the confis-

catory proposition?

Me. Townsend.—My judgment until I had read the Ne-

braska case [Smythe vs. Ames] was that it would simply be

on the confiscatory proposition. In this ease the court undoubt-

edly is trying to stretch the doctrine of confiscation to cover

"reasonable return." It is easy to imagine a relation between

the two. The court can be trusted to include in the word "law-

ful" all that ought to be included. I have no doubt the Ne-

braska case will be used as a precedent in support of the doc-

trine that unless the returns are sufficiently reasonable the car-

rier must go out of business, therefore the rate imposed will be

considered confiscatory.

For myself, I am satisfied that the proposed legislation will

not harm honest carriers engaged in lawful business ; all others

will be and should be in imminent danger. I readily admit that

there is an honest difference of opinion as to the policy of the

measure. Some believe that the carriers will solve the problem
if let alone, but it seems to me that such have not taken suffi-

cient time to read and understand the history of railroading

during the last few years. Gradually, but surely, rates have

been raised, and during a period when there was no possible

excuse for such a course except the desire to satisfy greed. Busi-

ness has increased, and the net results of operation have shown
that expenses have not increased in proportion to the enlarge-

i

ment of traffic. Railroad consolidation has been so complete

that a few men, about six, control the great bulk of the rail-

roads, and more and more the people are being placed at the
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mercy of these great corporations. Complaints have come up
to Congress from all over the country against the growing and

insolent power of great consolidations of capital, and it is not

sufficient to say, as some have said, that the complainants are

demagogues and agitators, for already members have discovered

among the number their most patriotic and intelligent constitu-

ents.

From the millions of farms between the oceans, whereon the

bone and sinew of the Republic produce its true and substantial

wealth ; from the million factories which transform beneath the

magic hand of enterprise and genius those farm products into

myriad forms of beauty and usefulness; from the millions of

tradesmen who disseminate the output of factory and loom

among the people; from the professions which minister to the

wants of others; from forest and mine comes up the demand
that the servant shall not be above the master.

This question is not and ought not to be a political one;

but as a partisan I could hail with delight the disposition of

my party to take it up, for it is everlastingly right, and the

people, having recognized it as such, will not be much longer

put off. They demand real, positive remedial legislation, and
ill will fare the legislator who offers a serpent instead of a fish.

Some say that this legislation is born of a prejudice against

corporations, and with such an ancestor must be an instrument

of oppression and wrong. I reply that the great mass of the

people are fair and honest and acknowledge that the railroad

honestly managed under the law is a great necessary blessing.

They know it was chartered to serve them, and, desiring its

service, they will not knowingly weaken it or lessen its ability

to serve.

That the people have become suspicious of some of these

great corporations there is no doubt, but there is a great excuse

for it. As a rule, these organizations have resisted every ef-

fort to regulate and control them even when it was known that

such regulations would be beneficial ; lobbies, rich and powerful,

have been maintained at the capitals of State and nation, and
many seemingly unwarranted interferences with the people's

rights have been experienced. They have entered the domain
of politics, and in many instances seemed to have dictated the

nomination and election of legislators. They have assumed that

they were too strong to obey and the people too weak to en-

force the law. [Applause.]

Temporizing will bring nothing but disaster. Already we
hear the rumbling of discontent, and socialism smiles in satis-
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faction with every delay. Regulation of a public servant is not

a departure from the principles of popular government; but
disregard of a righteous law and indifference to legal restric-

tions imposed to protect tlie people's rights are more than so-

cialism—they are anarchy—and were I a railroad agent instead

of a people's Representative I would hail the proposed legisla-

tion as a salvation to my master from the fate which an indig-

nant people is sure to visit upon the corporations who, believing

that they are above and beyond the law, seek to become a law
unto themselves.

Let the bill pass, and let the railroads heed its provisions,

and, instead of retarding its execution, aid in its operation, and
then, instead of being the objects of suspicion and hatred, they

will be recognized as the instruments of progress and prosperity.

Rate legislation will enter into history, and its entry will not be
marked by any business disturbance, but rather it will indicate

the beginning of an era of better feeling between the railroads

and the people—an era of equal rights and opportunities under
a just and impartial law. [Prolonged applause.]

On February 1 Joseph C. Sibley [Pa.] opposed the

bill.

He declared that if the Esch-Townsend bill were now
before the House only the men who had given title to it

would vote for it.

If one year is sufficient to show you the absolute incorrect-

ness of your position on the other measure, why may we not

with confidence hope and believe that if you will take one more
year for the consideration of this measure there will not be two
found in the House who would vote for this one ?

Two years ago, I think, I might probably have doubted that

there could be found upon this side of the chamber ten men
who would have voted for a proposition to take from the busi-

ness interests of this country the power to fix the price of trans-

portation and confer it upon a body appointed by political

power. This year, with this measure pending, the Republican

side seem to have surrendered everything. They gave away,

and gave away in order to get a unanimous report from the

committee and get for its support the unanimous Democratic

side of this chamber, and so I think our Democratic friends are

entitled to a great share of the credit which they claim in

bringing this resolution into the House. [Applause.]

Two years ago, or following the strike in the anthracite coal
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region, William Randolph Hearst, a distinguished member of

this House, declared for the immediate government ownership

and control of all coal mines. David Bennett Hill, another dis-

tinguished gentleman, who wore a feather on his hat always la-

beled correctly ,1 declared for the same measure; and no less a

distinguished character than the chairman of the Judiciary

Committee of the House of Representatives, the gentleman from
Wisconsin [John J. Jenkins] , introduced a bill into this House,

drafted by himself, for the immediate ownership and control of

all coal mines and the railroads leading therefrom and apper-

taining thereto. That measure at that time could not have com-

manded the support of this side of this body, but we have pro-

gressed rapidly. We have got to a joint pretty nearly where
we are ready to declare for municipal ownership and municipal

control of everything and everybody, and that vision which came
to Jack Cade in the old days may yet be realized, when he de-

clared that upon his accession to power '

' then should seven half

loaves be sold at the cost of a penny, and every three-hooped

pot should have ten hoops, and in all England it should be
felony to drink small beer." [Applause.]

We are coming by rapid steps of progression to government
ownership. Government control has not exhibited in that por-

tion which has heretofore come under our observation such mar-
velous performances as to commend it to us. Here in Wash-
ington we have presented the best examples afforded of it. We
have the Government Printing Office, and there is not a gentle-

man here who does not know that he could have a speech printed

—and I could have this one printed if I wanted to—very
much cheaper in a private printing office, probably at a third

less than at the Government Printing OiSce. I am not going to

have it printed though at any price. [Applause.]

In our Government Gun Factory here in Washington testi-

mony has shown over and over again that 70 per cent, of the
work upon those guns is done by contract and 30 per cent, of

the work is performed by the Government, and yet 70 per cent,

of the cost is represented by the 30 per cent, of the work done
in the department here in the navy yard.

While there have been abuses under the present system of

railway control and management, I believe that for twenty-five

years they have been steadily diminishing. Since the passage
of the interstate commerce act, supplemented by the Elkins
Act, any man who has given a secret rebate or a rate to one man

' The caricaturists always pictured Governor Hill with a feather in his

cap labeled :
" I am a Democrat. '

'
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which was not open to another is a criminal, and if his punish-

ment has not followed it has not been because of the lack of the

law, but the lack of courage or the inattention and derelic-

tion of the man whose sworn duty it was to punish and to cor-

rect that evil.

For the system of rebate no man can offer a defence. It is

indefensible in business, it is indefensible in good morals, be-

cause, if the right be granted to give one man or corporation a

rate that is not accorded to every other man or corporation, it

is granting to that man or corporation that power to destroy

that which never should be granted or permitted to rest in their

keeping. That there have been abuses to be corrected I will

grant you. If the law has been derelict, how shall those whose
sworn duty it was to obey the mandate of the law be held under
this measure to stricter accountability than they are to-day?

Mr. Chairman, in this measure now under consideration it

seems to me we are invading the realm of socialism. This bill

should be properly termed "A bill to fix rates by political agen-

cies," and, in the language of another, "To establish the busi-

ness of transportation by lawsuit." You have got to commence
with a legal decision at the beginning, and you have got to take

it at every point along to the very end of the chapter. If I

construe it rightly that is the effect of it. If you yield to the

sentiment that is coming up to-day—and we have had the warn-

ings that worse is to follow—if you yield to-day to Mr. Hearst

and Mr. Bryan, who declare that they support this measure,

not as a panacea, not as a cure for all evils, but that they have

indorsed it as a step in the right direction toward government
ownership—if you yield to this sentiment, you must realize in

what direction you are going.

This current of socialism has become so rampant in this

country that within the past week Mr. Jack London, whose
books we have all read with interest, is reported as having said

from a public platform in the city of New York that the time

had come for the division of all property and the use of so

much force and the shedding of so much blood as should be

necessary thereto. I am not to be stampeded by the desires of

men who are looking at it merely from the standpoint of State

socialism. And without any disrespect to my friends who favor

this bill, because I guess you all do [laughter] , I want to para-

phrase the language of Horace Greeley.

"Not all men supporting this bill are socialists and an-

archists, but every socialist and every anarchist in this nation

does indorse this bill, the product of your creation.
'

'
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Henry A. Cooper [Wis.].—The gentleman is using the term
"socialism" quite frequently. I should like to ask him this

question: In the case of the street-car system of the city of

Washington, does the gentleman believe that Congress ought to

say what that street-car system shall be allowed to charge for

fares; that it ought by statute to say that the street-car com-

pany shall give transfers at certain points; that they shall give

commutation rates—that is, if you buy six tickets you shall only

pay a quarter for them? Do you think that the use of the epi-

thet "socialism" and the application of it to the men who vote

for that sort of thing ought to deter them from voting for it?

And if it is right in the case of a street-car system, which is es-

sentially monopolistic in so far as the municipality is con-

cerned, wherein does that sort of legislation differ in principle

from the Government regulating interstate commerce over rail-

roads, which are in themselves monopolistic of that traffic ?

Mr. Sibley.—I believe Congress is really the town coun-

cil of the city of Washington, and in that capacity the regula-

tion of street-car fares within the District of Columbia has been
committed to it, and I presume that it is within the province of

this House and its right to establish whatever conditions it sees

fit to impose that are legal and constitutional.

Ollie M. James [Ky.].—The gentleman has told us that

this measure tends to socialism and that Bryan is its leader. It

is also said that his party is quite near unanimous in the sup-

port of this measure, and therefore he stands almost single and
alone. I wish to ask him to enlighten this House as to the

means employed whereby the whole Republican party has right

about faced and is following William J. Bryan—the one you
hailed as an anarchist, seeking to destroy. [Applause on the

Democratic side.]

Mr. Sibley.—Will my friend excuse me for putting the re-

sponsibility of answering onto broader and abler shoulders than
my own among my colleagues? [Laughter.] I will say to the

gentleman from Kentucky that he need not shake his gory locks

at me. [Laughter.]

Mr. James.—I want to say to the gentleman that my locks

are nearly as absent as his. [Laughter.] I might suggest to

the gentleman that if he wants the burden taken off his shoul-

ders perhaps the Republicans have had their ears to the ground
on this great railroad question and heard from the people.

Mr. Sibley.—Mr. Chairman, it would seem that all repre-

sentatives of the highest ideals of development of our civil life

who represent the civic virtues could be guided by these monu-
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ments, these beacon lights which human history and experience
have erected all along the shores of time. It seems unfortunate,
but nevertheless it is a fact, that never yet was the child born
on all this earth that would ever believe the fire was hot until

it stuck its fingers into it.

Mr. Sibley then recounted the socialistic experiments
of New Zealand, such as government ownership of rail-

roads, government employment of the otherwise unem-
ployed, government loans to the poor, old age and in-

digent pensions, government establishment of local indus-

tries, such as creameries, etc., and declared that they led

to waste of public moneys, corruption of the civil service,

etc.

And when there came to the prime minister the people pro-

testing that under their progressive land tax and their progres-

sive income tax they were being denuded of all their posses-

sions, the prime minister, Mr. Seddon, said, in answer to them,

these words: "That is the object of this legislation—that there

shall remain in all New Zealand neither a rich man nor a poor

man."
So the forces have swept on until they are in the throes

of state socialism, and they are going to make a glorious suc-

cess of it just as long as there remains in pockets of thrift and
industry one dollar to be wrung out in the form of taxation.

Then there comes, as the sequence to the socialistic state, the

state of anarchy, and then the reign of terror, and then the

swing of the pendulum to the other side, and the strong man
on horseback. In all human history that has been the experi-

ence, and society has been forced to rebuild its shattered super-

structure upon those foundations which guarantee the rights of

persons and of property.

Let us look at Germany—Germany, the most highly educated

nation perhaps upon the globe, having a bright people, a pro-

gressive people, and an industrious and sober people. In 1878

Bismarck declared that it was necessary that the Government
should take over the ownership of the German railways in or-

der that through control of rates it might be possible to decen-

tralize and unify the German Empire. Under the operation of

that law communities have been built up and cities have been

destroyed. Bremen, once a prosperous port, has seen her

wharves rotting or idle and her freight and commerce trans-

ferred to Hamburg.
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Von Miquel, one of the greatest ministers of finance Ger-

many has ever had, said

:

Summing up the situation, it would appear impossible to retain state

ownership of the railways unless it should be made practicable to make
rates in accordance with hard and fast rules such as those made upon

the cost of service.

This was supplemented by a report of the commission ap-

pointed by the ministers to investigate railroad affairs, where
they say in the report

:

Any system which takes into account anything but the cost of service

will precipitate a measureless conflict of interest and put the whole

system into the domain of politics and array section against section,

farmer against trader, and trader against manufacturer.

So Germany, instead of being unified, has been divided and
they have been building and developing their canal system.

Last year they voted ten millions to build a canal from Berlin

to Stettin, 100 miles distant, already connected by a railroad

with abundant facilities for transportation ; that railroad last

year transported but 200,000 tons of freight, less than is

sent by one concern from my home town in Pennsylvania.

What has been the experience in France? Practically the

same. The French commission, in order to protect their canals

and their waterways, by ministerial decree ordered that the rail-

roads should not fix rates within 20 per cent, of the price of

water tolls. They had to have a law to prevent the railways

competing with the canals.

In Italy, where the control of rates is fixed, and the Govern-
ment controls all of the railways and owns a majority of them,

the Italian commissioner summed up the conditions in that

country by saying:

It is a mistake to expect lower rates or better facilities from gov-

ernment than from private companies. The actual results are just the

reverse. The state is more apt to tax industry than to foster it, and
when it attempts to tax industry it is even less responsible than a pri-

vate company. Second. State management is more costly than private

management, and a great deal of capital is thus wasted. Third. Polit-

ical considerations are brought into a system of state management in a
way which ia disastrous to legitimate business and demoralizing to
politics.

To-day, under the development of the American railway
transportation system, a carload of wheat is shipped from the
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Mississippi River and laid down on the docks at Liverpool

cheaper than the English road charges for taking it from Lon-
don to Liverpool, a distance of 210 miles. Under this develop-

ment it has been said by no less an authority than Professor

Hadley, of Yale, that the cost of transporting the wheat in a
loaf of bread from Dakota to New York City is less than the

cost to the baker delivering it from his shop four blocks distant

to his morning customer.

This American railway system is not perfect, but it is work-
ing so far toward perfection that it is the admiration of all of

the railway men of the world. This system, while it has not

been responsible for all our growth and progress and develop-

ment, is entitled to its fair share of credit as one of the chief

factors incident thereto.

I know it is an unpopular thing to say, "We will charge
what the traffic will bear,

'

' but that has been the foundation and
keynote of our commercial and industrial development. The
railroad has been ready to meet the producer more than half-

way in finding an outlet for his products. Upon what principle

has the Interstate Commerce Commission decided all of its cases ?

I want to quote the language exactly. Not once, but over and
over again, this has been the exact verbiage of their opinions

:

Each locality or section is entitled of natural right to the advantages

of trade or industry accruing to it by reason of its geographical position.

That is the Interstate Commerce Commission which is going
to interpret and execute your law ; to whose hands you are com-
mitting this tremendous power. They are to emphasize the ex-

perience of France and Italy and Germany and Australia and
every country and people of the globe where a rate-making
policy by government has been attempted.

I can see no justice in a system that does not take into

consideration the cost of the service. Living, as I do, 500 miles

from New York, is it just to me, when I ship to New York at

the rate of 16 cents a hundred, that a man who lives three times

as far away, on the Mississippi, or four times as far, on the Mis-

souri, or six times as far, out in Dakota, should expect and get

the same rate that I, through my proximity to market, receive?

I would complain at once to the Interstate Commerce Com-
mission under this law that that was an unjust discrimination

against me, living in Pennsylvania in close proximity to the

market. The Interstate Commerce Commission would be bound
to declare that it was unjust and discriminatory that a man liv-

ing in the Dakotas or Mississippi Valley should have an equal

X—28
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rate, and would order my freight to be reduced in proportion,

say, to 4 cents a hundred. The Supreme Court would declare

that confiscatory. But say they will establish it at 10 cents a

hundred—for certainly that is not unreasonable, for grain has

been shipped from the Mississippi at 14 cents a hundred—then

what happens?
A struggle between rival sections of this country which will

make the struggle between the North and the South over the

slave question seem insignificant. Then we will have Senators

from Pennsylvania contesting with Senators from New York

for the power that they can exercise to control the commission.

So with Louisiana and Texas; so with South Carolina and

Georgia. The Senators that represent those different common-
wealths will be found in competition with each other. If you
commence to apply any rule, you have got to apply a rule that

is absolutely just. What is the cost of service and what is the

distance traversed? You cannot apply a rule and make the

American people conform to a rule which is not based on abso-

lute and equal justice to all.

Augustus 0. Stanley [Ky.].—Is it not a fact that this bill

attempts to do that very thing, to give to some commission the

right to review the action of a railroad company when it makes
a ruling and makes a rate that is not dependent upon the dis-

tance and the cost, but upon some other consideration?

Mr. Sibley.—Mr. Chairman, in my judgment the inexorable

laws of trade and of competition will establish at last either a

modus Vivendi or it may be a status quo; I do not know the

exact term, but your lawyers and diplomats can figure that out.

But somewhere there comes an armed neutrality after the war
and rate conflict and struggle for supremacy between rival cor-

porations and rival communities; there comes a fixed price for

charges established either by common consent or by common ex-

perience, and they have got to make the best of them.

Now, I profoundly and sincerely hope that I am mistaken

and unduly alarmed about the consequence of this bill. I hope
that it does not open the door of socialism; that it is not re-

sponsive to a clamor that is going up and down the nation and
which has resulted in almost giving the political control of New
York City to one who declares for municipal ownership [Mr.

Hearst] . I hope that this is not a step in the development of

the theories so magnificent and glorious as outlined by Mr. Jack
London; but I fear that it is a step in that direction. And
therefore I trust through the orderly processes of courts of law,

commanding the respect and confidence of all men, there may be
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the judicial determination of the reasonableness of a rate rather

than by a body of men who have exercised such power in the

past.

Theodore E. Burton [0.] spoke on February 2.

While he supported the bill he nevertheless had a word
to say in favor of the railroads.

There have been no organizations in this or any other land

which have done more to increase wealth and build up a coun-

try 's prosperity than the railways of the United States. They
have made unoccupied areas to teem with population and
abound in wealth, and by low charges on food products and raw
materials they have made possible the capture of foreign mar-
kets and a phenomenal increase of manufactures. If I were to

make any one criticism upon their management it would be that

they have too eagerly observed the rule,
'

' Get business.
'

' While
they have shown liberal and broad-gauged ideas in measures

adapted to develop the country, yet in the hurry and competi-

tion to get traffic they have oftentimes disregarded that which
was best for great localities and paid too little respect to the

rights of individuals. Perhaps almost anyone engaged in the

business would pursue the same course. I especially deprecate

the indiscriminate abuse of them. No profit can be gained by
the violent declamation which in some places is indulged in

against corporations. I hear speakers whose eyes are filled with

visions of the octopus; a legion of monsters surrounds them in-

tent upon taking the lifeblood of the people. Such talk as theirs

will lead to no salutary reform. No glittering generalities will

answer the purpose. We must descend to details and work out

these problems with care and soberness, with an understanding

of all their varied aspects which will enable us to act wisely and
well. In saying this I would say not one word in extenua-

tion of the discriminations and violations of the law which have

characterized the fixing of freight rates. There have been many
plans to discriminate and grant rebates, which have originated

in that unexplored mysterious realm, the traffic managers' con-

science—plans and schemes which would not bear the light of

day; but if we compare the railway management with that of

other great enterprises I think we may say without fear of con-

tradiction that it has been characterized by a progressiveness,

by a desire for the development of the country, and by a liber-

ality unsurpassed.

And we should especially hold the shipper who holds a club
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over the railway manager alike culpable with the railway man-
ager himself. [Applause.] If necessary, impose upon him the

same penalty by bringing him before the court and subjecting

him to the same punishment.

As a remedy for ruinous competition Mr, Burton
said:

Possibly it would be best to give to each railroad of this

country an exclusive field of its own to work in. In France
they have five or six railway systems, each supreme in its own
sphere, which no other railway enters. Thirty years ago in

America there was almost ruinous competition between the rail-

ways. Freight was occasionally carried at very much less than

cost. This did not benefit anyone particularly. The large ship-

per gained the benefit of the low rates and the smaller shipper

took his turn when they were restored to normal figures. Then
there were "gentleman's agreements," made to be observed for

a time and then broken; made to give out to each other as if

they were to be maintained, but to be broken in secret. Now, we
are coming to a time of combination. Not only are there several

great railway combinations under one management, and these

combinations include railways which are in competition with
each other, but there is a general disposition all along the line

to act in concert. I may remark, in passing, that this bill will

diminish the influence of competition, because competition feeds

upon rebates and discriminations, but if the force of these fac-

tors in reducing rates is done away with it is all the more neces-

sary that some governmental agency should control charges and
make them reasonable and fair to the people.

In explaining the misdeeds of the railroads and trust mag-
nates, I would say that if we seek for the most responsible

source of the evil we shall find it in the ideals of our people. As
a people we have enthroned financial success. In these days a
boy who is coming to manhood now is brought up to admire the
great railway magnates and the managers of great corporations,

and his pathway is pointed out in that direction rather than
in the way of statecraft and of those thousand employments
where a real benefit to the people is possible, though from an
humbler station. It will be impossible to tear up the evil at

the root, except by a long process of education by which it shall

be shown that life has prizes infinitely more valuable than the
gaining of a great fortune. But by legislation we can do much
to bring about the desired result by providing for publicity in
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the management of these great organizations; by checks and
safeguards which shall remove temptation ; by enforcing the law
in such a manner that offences of colossal magnitude will be
regarded as just as worthy of condign punishment as those

which are small and mean. [Applause.]

The control of these corporations is a work that has hardly

begun in the States of this country. In some they run riot at

will. The national Government must correct the evil. It has

set a good example in the national banking laws, which, while

not perfect, are a great advance upon previous banking laws.

This is a great country of ours. We have gained a material

development, in which the railroads have had much to do, be-

yond any other country on the globe. But is this all? Is it

not well for us to consider whether a development less rapid,

especially a development in which there shall be a greater de-

gree of equality, would not be a better one 1 Is it not true that

the benefits of wealth and increasing prosperity do not bring

their best results unless they spread all over the land, bringing

blessings to the humblest cottage, bringing plenty to the poor as

well as to the rich and to the millionaire? [Applause.]

We should not lay all the blame upon those who have gained

these great fortunes. They have been prompted in their course

by the superabundant vitality of our industrial and commercial

life and spurred on by the admiration of the people. But we
can condemn and punish them for wrongdoing. We should

labor to secure greater equality of opportunity. And along

these lines, whatever defects there may be in this bill, however
doubtful it may be whether it will work out as is hoped or not,

it is, at any rate, a step in the right direction. It is a declara-

tion of the principle that aggregate wealth must submit to the

law. It enforces the idea that no combination can be so strong

or so great but that the Government shall place its strong hand
upon it to restrain and control its operations. [Applause.]

And, I believe, there are none who will be more substantially

benefited by this measure than the railways themselves, at least

those roads in which the management is honest and straight-

forward.

Charles H. Burke [S. D.] supported the bill. Reply-

ing to tlie arguments of Mr. Sibley he began by good-

naturedly referring to the repeated changes from party

to party of the "distinguished gentleman from Pennsyl-
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It would seem, Mr. Chairman, that he of all members at this

particular time ought to at least agree with one side of the

House, but he states that he cannot agree with either, and there-

fore he is opposed to the bill. He says that the Townsend bill,

which passed this House a year ago, if it was up for considera-

tion at this time, would not receive two votes.

I desire, Mr. Chairman, to challenge that statement and to

reiterate what I have already said, that if that bill was pend-

ing now, and it was the best thing that we could get on this sub-

ject, we would do substantially what we did in the last Con-

gress, and that is to pass it practically unanimously. He says

that if this bill had been up for consideration before this House
two years ago it would not have received ten votes. Why, Mr.

Chairman, this proposition was up for consideration in this

House about thirty years ago. It was discussed in the House
during a period of about ten years at intervals, particularly in

the Forty-eighth and Forty-ninth Congresses, when, in 1887,

was passed the present interstate commerce act, which it was be-

lieved contained the legislation that is proposed here, so far as

conferring the limited rate-making power is concerned. So, if

it is socialistic now to consider this legislation, it was socialistic

twenty years ago. Why talk about socialism? Somebody might
very properly ask what is anarchy. If it were not for the fact

that the railroads have disobeyed the law we would not at this

time be called upon to legislate compelling them to observe the

law.

The gentleman from Pennsylvania assumed a false premise.

He assumed that this was a proposition of government owner-

ship. But I say, Mr. Chairman, that this bill does not propose

government ownership. It is not a step toward government
ownership. Indeed, it is a step away from government owner-

ship, for just as sure as we do not get this legislation, or some-

thing very closely akin to it, then just as sure as anything can

be it is only a matter of time when there may be legislation that

will go to an extreme and go away beyond what any person

would wish for or want to see happen.

The gentleman in the opening part of his speech took the

position, substantially, that we did not have the right to enact

this legislation, that it was an interference with private property

rights. But, Mr. Chairman, I do not think that any person will

seriously contend that dealing with the common carriers of the

country and their regulation can be considered for a moment as

dealing with private interests. Before the gentleman from
Pennsylvania finished he practically indorsed every word in this
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bill with the one exception of the power to clothe the commis-

sion with the right to make a rate after finding a rate com-

plained of unreasonable. The gentleman said, on the subject of

rebates, that if there were rebates being practiced now it was
because some officer charged with a duty of seeing that the law

was enforced was not discharging that duty. Mr. Chairman,

the report of the commission, all of the evidence upon this sub-

ject of rebates, shows that rebates are being indulged in quite

generally throughout the country without any violation of the

Elkins Act whatever by means of practices or instrumentalities,

such as refrigerator cars, icing charges, elevator charges, ter-

minal and side-track facilities; that rebates are given that are

in fact rebates just as if the Elkins law had never been enacted.

This bill makes it impossible for those practices to be continued

if it should become a law. Why, the gentleman said that he
would make a fine, I think, of a hundred thousand dollars for a

carrier to give or any person to receive a rebate. Why, apply
his argument in the early part of his speech ; he would not have
any legislation at all governing or regulating the railroads of

the country.

]Mr. Chairman, I have heard it stated by some that they

were for this bill because it was a step toward government
ownership. I have heard others say that they were in favor of

this legislation because it is a step away from government
ownership. Mr. Chairman, speaking for myself, I want to say

that I am for this bill because I believe it is honest, because I

believe it is right, because I believe that Congress twenty years

ago thought they had conveyed to the commission the power
that is sought to be given by this bill. It not only gives that

power, but it goes further, and regulates many abuses that

are now being indulged in by the railroads, and will, I think,

make, with existing laws, a law that will be all that is neces-

sary for many years to come ; a law that will be not only fair

to the railroads but do justice to those who have to do business

with railroads. [Applause.]

Samuel W. McCall [Mass.] opposed the bill.

Mr. Chairman, if the pending bill made an effective response

to public opinion upon the railroad question, it would deal in

the most comprehensive and the most particular terms with re-

bates or favored rates, whether given directly or in any of the

indirect forms in which they have been extended. A secret

rate lower than the rate which is published for all or valuable
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concessions given shippers, under whatever subterfuge, are ob-

noxious to the law, which contemplates not merely a just and

reasonable but an equal rate. What is demanded to meet the

real evil, and what was demanded by public opinion until its

attention was diverted to an utterly irrational and haphazard

remedy, is legislation making clear beyond question the right

of every man to equal treatment and giving him the amplest

remedy for every violation of his right. The private car, re-

frigerator car, the industrial switch, receiving a part of the

through rate as if it were an independent line, every instru-

ment of favoritism and injustice, had justly received public

condemnation. These evils were dealt with in general terms

by the amendment known as the "Elkins Act." But that act

needed to be broadened ; it needed to be made more specific, so

that it should prohibit unequal treatment under whatever guise,

and then it needed to be enforced, not merely by a fine, but in

clear cases of evasion by imprisonment both for the giver and
the receiver of the secret rate. If a law had been passed upon
these lines one year ago, every demand of what can justly be

called "public sentiment" would have been satisfied. The Re-

publican national convention in 1904 made no declaration what-

ever regarding railroads. The Democratic convention declared

against rebates and discrimination. Rebates and discrimina-

tions in all their protean forms were the real evil. President

Roosevelt in his annual message declared against them, but he

promulgated as a remedy that authority be given the commis-

sion to fix railroad rates whenever a complaint should be made.

The leading authority upon railroad economics in the Brit-

ish Empire said, not long ago, of the bill passed by the House
last winter in line with the President's recommendation, that it

would have done no more to stop rebates than would the re-

enactment of Magna Charta. I endeavored to point out at that

time upon this floor that there was no possible relation between
the giving of rebates and the fixing of rates by a commission,

and that a railroad could as easily give a criminal rebate from
a rate fixed by a commission as from one fixed by itself. And
the advocates of this legislation have refrained from penetrat-

ing the awful mystery and have discreetly permitted the rela-

tion between rebates and commission rate making to remain a

secret until this day.

The issue of political rate making in the Congress of the

United States is not the result of any evolution or of any ex-

pression of public opinion, but it is a mere fungus growth. It

sprang up in a night. It grew out of the presidential non
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sequitur, and I am very willing to concede that a non sequitur

is something in which a busy man may sometimes indulge. If

teachers of logic are looking for a perfect example of a non
sequitur for their classes, I commend them to the statement of

the evils and the statement of the remedy contained in the Pres-

ident's annual message to Congress in December, 1904.

And at once political rate fixing became a burning issue—

I

mean in Congress, but not before the people, for there has been
no election since it was so suddenly and so illogically sprung
upon the country. Mr. Bryan, the once idolized leader of his

party, for a time dethroned, but summoned back agairi by the

overwhelming exodus of Silver Democrats at the last election,

Mr. Bryan, who might have brought action for infringement,

generously hailed political rate making as a decisive step toward
his cherished dogma, government ownership, and he fixed upon
it the stamp of his emphatic approbation. He looked upon it

as his own child, and not long ago, as he was starting around
the globe, in almost the last words he uttered upon American
soil, with a paternal solicitude he commended the bantling to

the tender care of the President.

The Democratic party followed its leader and took up the

cause of rate making with enthusiasm and unanimity. As for

the Kepublicans, rate fixing had been made party policy by our

just elected President, and, logic or no logic, we were expected

to get in line. This is the genesis of the public opinion upon
this point. If any political platform adopted prior to the Pres-

ident's message by either of the great parties suggested any
form of rate making by the national Government as a remedy
for discrimination or for any other purpose, I trust some gen-

tleman will cite it.

So far as favoritism is concerned, in every one of its forms
I am opposed to it. I would have you enact against it the

most drastic law which ingenuity could devise. And I would
have the right of every man to a just, reasonable, and equal

rate taken to the courts at the expense of the Government, in

the first instance, and ultimately of the railroads, if they were

held to be in the wrong, under every effective species of rem-

edy, taken to that forum where Anglo-Saxon freedom has won
its noblest triumphs. For my part I prefer the natural and
beneficent liberty of the courts to the east-iron regulations of a

commission. I would encourage proceedings such as that in

Scotland, which, for a differential given in good faith, took

from a railroad company in damages and costs about $700,000.

But in this measure we are neglecting to follow the vital line
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and paltering with the highest interests of the country. I am
for every feature of your bill aimed at discrimination, and I

would favor far more stringent features; but your rate fixing,

which is the substantial part of your bill, is economically as

vicious as it is illogical and I propose to submit to you some
reasons why I cannot give my support to a measure which I

fear you have already almost unanimously determined to enact.

And I shall at the outset dispose of two or three preliminary

propositions. It is claimed that it was intended to confer the

rate-making power when the interstate act was passed, and that

the commission for ten years exercised it. The facts are that

the framers of the act declared in the debate that it did not

confer the rate-making power; the courts as early as 1890 de-

cided that the power did not exist; there was no general belief

that it had been conferred, and, although the commission as-

sumed to pass on the relative reasonableness of rates in a few
cases, when it attempted to exercise the power in a really im-

portant case, its authority was challenged, and the Supreme
Court finally decided that the act did not confer the power of

fixing a rate.

Of the same character as the misapprehension which I have
referred to is the pretence that the rate-fixing power in this

bill is altogether exceptional in its character—not for everyday
use, but likely only to be exercised upon rare and great occa-

sions. Gentlemen simply run away from their proposition, and
it is little cause for Avonder. Their bill confers the power to

revise all the rates in the country and to substitute other rates

for them upon the happening of a mere formality. In the max-
imum-rate case thousands of rates were involved, and there is

the testimony of a high officer of one of the railroads concerned
that the reduction ordered by the commission in that case would
have cost the railroads $3,000,000 a year. It would have meant
bankruptcy to some of the railroads.

It is clear that the present bill gives the commission, upon
the mere formality of somebody's filing a complaint, power to

set aside great groups of rates and to substitute other rates for

them. The pretence that it contemplates only the challenging

here and there of a single rate demonstrates clearly that the

advocates of this measure do not understand it or that they do
not dare avow its purpose. On the theory that a mere isolated

rate is to be tried here and there your bill amounts to nothing
from your own standpoint, for, as was said by a railroad presi-

dent the other day, it would take hundreds of years for your
court to sit in judgment upon each of the billion or more rates
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in the country. Indeed, the new rates would increase faster

than your commission could decide them. I shall therefore as-

sume that this measure is a rate-fixing scheme of the most
sweeping character.

The fundamental question, then, involved is, Do we want
rate making by a Government board? The burden of proof

rests upon the man who contends that such a system should be
substituted for the system at present in force. It is upon the

advocates of this bill to show that we should set aside the Amer-
ican system of fixing freight rates which has given us rates

hardly half as high as are paid by the other great countries of

the world, although our railroads pay their labor twice the

wages paid in the other countries. The burden of proof, I say,

rests heavily upon those who would radically substitute for our
present system the foreign system of fixing rates by the Gov-
ernment. Magnificent platitudes about eminent domain and
our duty to exercise the great commerce powers of the Consti-

tution will not sustain the burden. Give us a reason why we
should discard a system which has been a success for a system

which has been a failure.

The experiment has been thoroughly tried. We have the re-

sult of the experience of other nations and of our own. Ton
will find the experience of the great countries of the world ad-

mirably set forth in a book by Professor Meyer upon Govern-

ment Regulation of Rates. If Professor Meyer is wrong in

any of his important statements, I have not observed that those

who difi'er with him have pointed out his errors. And my friend

from Pennsylvania [Mr. Sibley], in his masterly speech yester-

day, left little to be said upon this point.

In all of these countries we see a rigidity to the rates estab-

lished by the Government, and we see, too, the lack of constant

supervision of detail, due to the enormous task of revising the

great mass of rates, and a lack of responsiveness to the tem-

porary conditions of business which an army of traffic agents,

scattered over the country at the sources of freight supply,

would keep in touch with and fully recognize in the making of

rates.

The experience of Australia, where the government
controlled the railroads, said Mr. McCall, was a warn-

ing to those who, by the bill, would destroy "basing

points"—centers of distribution receiving better rates

than the communities surrounding them.
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The Australian system adopts a mileage rate, as our com-
mission would be compelled to do, and what is the result? A
road is built, say from Melbourne 100 miles into the interior,

and at its terminus a town springs up which becomes a center

for supplying the still farther interior. But the road is after-

ward extended, and the manufacturer or the jobber in the once

flourishing interior town is obviously at a disadvantage with his

competitor at Melbourne, because he has two shipments to make.

He must either retire from business or go to Melbourne, and the

result is that the commercial and banking and great industrial

business of Australia is done at the four or five ocean termini

of the railroads.

The destruction of "basing points," so called, in the United
States, would take away a great part of the business of At-

lanta, Memphis, and Kansas City, and scores of other interior

centers, and would transfer it to New York and Chicago and St.

Louis. If you think our industry and trade should be central-

ized in a few great cities instead of being diffused throughout
the States of the Union, then you will support this bill, because,

if it permits the adjustment of relative rates, it is an admirable
instrument to accomplish that purpose.

Now, what is the American system which, without any con-

sideration worthy of a great economic subject and upon mere
generalities, you are airily proposing in this bill to set aside

for the policy which I have been describing? In this country
the interstate rates have been made by the railroads with practi-

cally no cheek, so far as governmental interference is concerned.

It has been the prime policy of the railroads to develop a vast

continental traffic drawn at low rates and between the most re-

mote sections of the country. It has been to make of America
a common market. The "natural-right" theory has more than
once been involved. The low long-distance rates brought the

agricultural products of the West in competition with the farms
of New York, New England, and Pennsylvania, in markets
which, on the "natural-right" theory, belonged to the farmers
of the last-named States. And while your lands have gone up
enormously in value the farms of New England and the East
have greatly decreased' in value. Yet on the whole the East has
benefited because it concentrated its energies upon manufac-
tures and trade and the railroad took its products to the West
at low rates in the cars which bore your produce East, and
which would otherwise have returned empty.

If we had had since 1865 a railroad commission with the

power in this bill to fix railroad rates it is a moral certainty
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that many now civilized portions of the West would be unset-
tled regions, and as a necessary consequence your great cities

would not be the magnificent affairs they are to-day. The In-

terstate Commerce Commission has more than once affirmed the

natural-right '

' theory, and if it is to pass upon the conflicting

claims of sections it cannot escape from that theory. The ele-

vator and dock owners and great merchants of New York pro-

tested against a rate from the "West to New York on wheat
destined for export lower than the rate to that city on wheat
for internal consumption. The low rate for the export wheat
was directly for the benefit of the farmer, but it took from the

men of New York certain profits that they claimed the
'

' natural
right" to have, because their city was the gateway to the con-

tinent, and the InterstMe Commerce Commission ordered that

the rate on the wheat destined for export should be the same
as that for New York. The question involved was of vital im-

portance to the farmer, and it is significant that the railroads

were fighting his battle, which the commission decided against

him in effect upon the natural-right theory. The Supreme
Court supported the railroads and overturned the decision of

the commission.

The American railroad rates, in the mass, are not the arbi-

trary, fiat rates such as would be ground out by a governmental
machine, but, in a sense, they are self-made rates, and result

from the free play of commercial and industrial forces. Even
such a differential as that established in favor of Baltimore and
Philadelphia against New York and Boston, which would at

first sight appear artificial, was the result of one of the fiercest

and most expensive commercial wars ever waged upon this con-

tinent, and when a few months ago the Interstate Commission
was called upon to arbitrate, under an agreement between the

cities, as to this differential it reached the very conclusion that

was th« outcome of that war.

The rate making of our railroads is done by an army of tens

of thousands of men, picketing every part of the country. Often

cars have to be returned empty over a long route. A rate that

would pay the difference between hauling a car loaded and

hauling it empty in such a case would pay the railroad. The
traffic agent will often discover a commodity of low value in

one part of the country that can be used in another part, and

which, unless carried at a very low freight charge, cannot be

carried at all. The transportation will pay the owner of the

commodity something; it will also pay the railroad, and the

commodity will be used to advantage by a distant consumer.
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That traffic would be at once set in motion. The nicest curve,

the strain of a swift train upon a bridge, the building of tun-

nels, can present no more technical questions to the engineer

than are often faced by the thousands of traffic men who, in

their eager search for tonnage, must consider rival markets and

the relative demands of localities.

The flexibility of this system, where rates are fixed by eco-

nomic laws, is infinitely preferable to the wooden system estab-

lished by this bill, where, after a rate has been determined, you

walk off and leave it a fixed and immutable fact for three years,

unless a decree can be obtained from an overworked commis-

sion changing its decision and establishing a new rate. And by
the time the authority would be conferred the necessity for a

change of rate would probably have passed away.

The editor of the London Statist, in writing recently of a

typical report—that of the American Great Northern Railroad

—said the results shown in that report would fill the shippers

of Great Britain with envy, in which country he declares that,

notwithstanding the density of traffic, the people under tariffs

directed by government have had very little reduction in a

quarter of a century.

I have not understood that a popular government was
adapted to carrying on to advantage, even on its own account, a

business ordinarily conducted by private enterprise. From the

time when the Pilgrims saved themselves from starvation only

by abandoning the practice of raising corn in common and per-

mitting each family to raise its own corn to the time when Mas-
sachusetts built the Hoosac Tunnel for about thirty millions,

which it afterward sold for ten millions, or when Illinois com-

pletely bankrupted itself in building railroads and canals and
conducting the banking business, the experiments of govern-

ment on this continent in running business enterprises have
uniformly been attended with great waste, if not uniformly with

failure. But what may not be expected when a governmental

agency manages business for which private individuals pay the

bills? The pending measure not merely confers upon a com-
mission the power of establishing a rate, but it makes them in

important particulars general managers of the railroads.

The commission may by an order destroy the prosperity of

a section of the country and may, in effect, impose restrictions

upon commerce between States which it was the prime purpose
of the Constitution to prevent. With the Government fixing

rates, constituencies would inevitably carry their grievances

into politics. You will have the different parts of the country
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knocking at the door of the national Government for favors, and
intrigue and politics will rekindle the sectional jealousies that

have now been happily allayed.

The railroads are not even permitted by this bill to give ex-

cursion rates between interstate points without first publishing

a schedule thirty days in advance, or unless the commission

makes a special dispensation or a general regulation permitting

it. If that does not make a legislature of the commission, then

the hitherto accepted notions of the function of legislation will

need to be radically revised. The "Be it enacted by the Philip-

pine Commission," which gives vitality to the laws of a people

who are neither a citizen nor a foreign people, will be matched

by the "Be it enacted by the Interstate Commerce Commis-
sion" in laws passed for the government of the people of the

United States. If the making of railroad rates is a legislative

function which can be delegated by calling it administrative,

why may we not in a bill originating in the House confer upon
a commission the power to fix tarifE rates?

You propose to confer upon a mere human agency a practi-

cal task that would be superhuman. It is made their duty upon
complaint to revise any and all the thousand millions or more
freight rates in the country and an untold number of passenger

rates. In addition to administrative functions, in defiance of

the Constitution, you confer upon them, as I have said, judicial

and legislative powers. They are to be vested with authority

over a dozen billions of property and nearly a million and a

half of employees. The enormous magnitude of the task is ad-

mitted, but there is to be an easy solution for it all.

We are to have a commission made up of prodigies and paid

splendid salaries. The first Canal Commission were paid mag-

nificent salaries, and yet they were unceremoniously deposed

from office in scarcely a year after the President had appointed

them. And the present Canal Commission, even with the aid

of the $10,000 press agent, does not seem to command the ad-

miring approval of the country. [Applause.] The President

will be compelled to discover a new field if he finds the re-

markable men that he undoubtedly desires to appoint. But,

even if he should find them, he cannot endow them with im-

mortality, and some day another President will appoint their

successors, provided the board should not be abolished before-

hand, and these successors may be made of common official

clay.

But the difficulty will be not so much with the men as with

the system. They will be unable to perform those impossible



448 GREAT AMERICAN DEBATES

duties, and then their work is near the political line, across

which they will inevitably drift, and, as has been attempted al-

ready in some of the most enlightened States in the Union, some
day, acting under pressure or under the spur of ambition or

of a desire to "do things," some great schedule is liable to be

broken into atoms, and the commerce and industry of one sec-

tion may be arbitrarily transferred to another. I believe that

it is vastly better for the interests of the country, so long as

rates can be fixed under the operation of economic laws, to re-

ject the artificial method proposed by this bill, which makes of

a commission a sort of Providence with power to create one city

and destroy another.

A railroad rate is a fluctuating thing in the cost of its pro-

duction, and from an economic standpoint no law can fairly

fix a future rate which does not fix those material elements upon
which the rate depends. As was pertinently asked by Mr. Ben-
ton, an able lawyer of my own State, if the States fixes the

price that railroads are to receive for transportation, would it

fix also the prices that go into the making of the cost of that

transportation ?

Will it fix the price of coal and ties and iron, the wages
of labor, and those other varying elements of the cost of serv-

ice, all of which absorb by far the greater part of the rates they
receive? What prudent man would care to conduct a business

with the Government fixing the price at which he should sell

his product and leave him subject to the laws of supply and de-

mand for everything he was compelled to buy? A rate that is

reasonable to-day may be unreasonable to-morrow simply from
the standpoint of the cost of production, and, under the present
law, what is a just rate can always be determined at any given
time by a court and jury whenever an individual claims that an
unreasonable rate has been exacted. The question of unrea-
sonableness can be tested in the courts. The juries will not
hesitate to do as they have done in England, and the public
will be protected. Is that not far more rational than the method
you propose in this bill?

I cannot find an economic authority worthy of the name
who, prior to one year ago, supported the theory of govern-
ment-made rates for this country. After the President had
promulgated the notion of rate making as a cure for rebates and
discriminations, there appeared a crop of economists whose
names had previously escaped the attention of the country, each
with a patent nostrum guaranteed to work a cure on the Presi-
dent's plan. It was the heyday of the economic quack. We
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have even had it proposed, on high authority, that if it were
discovered that one of many competing railroads, say, between
Chicago and New York, had given low, secret rates, those rates

should immediately be declared to be the reasonable rates al-

though they would be forced upon the competing railroads,

who were entirely innocent, and might be made bankrupt by
them. That is a fair illustration of some of the economic the-

ories that have been evolved upon this question.

It is said that the sentiment of the shippers is behind this

rate-making proposition. With the exception of isolated indi-

viduals, whatever sentiment has been expressed in favor of

this policy did not appear until it was proposed fourteen months
ago and was authoritatively put forth as the remedy for the

evils of discrimination and the giving of rebates. Even then,

few complaints were made that the rates were too high, but

that they were unequal. The great national convention of the

boards of trade of the country, the most representative conven-

tion of business men that is held upon this continent, held in

the city of "Washington during the last month, adopted by a

vote of ten to one a resolution with regard to rate fixing where
the proceeding was to begin with the courts and end with them
and was, in effect, a most emphatic condemnation of this policy.

And let me say to members on the other side of the House
that this rate-fixing policy found no more uncompromising op-

ponents in that convention than were found among the dele-

gates from the great cities of the South. They saw its vicious-

ness not merely from the traditional Democratic standpoint, but

also from the position of self-interest. They saw the South
standing exultant upon the threshold of a brilliant era of pros-

perity, just entering upon her career of industrial glory, and
that the railroads will do for her what they have already done
for the North and West unless the capital which would natu-

rally be invested in them should be frightened away by this

populistic hullabaloo in which you are joining.

It is contended that the policy of national rate making is

necessary in order to avert governmental ownership. Either

governmental ownership is an evil or it is not. If it is a wise

policy, we should embark upon it, but, if it is an evil, the way
to avert it is certainly not to take the first long step from eco-

nomic rectitude that lies in its direction. Some very vicious

policies have threatened our country and have been made dan-

gerous by our taking the first step as a compromise. That is

true with reference to inflation. It is emphatically true with

reference to the coinage of silver, when the reason was given

X—29
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for taking repeated steps in coining or buying that metal that

they were necessary to avert free coinage, until finally we had

thousands of tons of silver stored in the treasury, and it was
only by an almost unexampled act of presidential heroism that

we did not go to the silver standard by the mere force of gravi-

tation.

You do not propose to have the Government take the rail-

roads by this bill, but you propose to have it take away from
the control of the owners their only beneficial interest, which

is the rate. It is said by the advocates of the bill, for pur-

poses of prejudice or extenuation, that the securities of our

railroads are bountifully watered. If true, that would be a

relevant matter, perhaps, for the courts to consider when a ship-

per claimed that an unreasonable rate had been exacted. Cer-

tainly it furnishes no argument for the jDassage of this bill. It

must be considered as a matter of denunciation and indulged

in for the purpose of exciting prejudice. But let us see what
the fact is. There is no higher authority upon the subject of

railroads in the United States than President Hadley, of Yale,

Avho first won distinction as professor of railroad economics in

that university.

Last year he made the statement in a letter published in the

Boston Transcript—and the letter was by no means generally

in favor of our railroads—that the railroads of the country
could not be duplicated for $50,000 a mile. In other words,

counting their franchises as of no value, the material and labor

necessary to duplicate them would be in the aggregate not less

than ten and a half or eleven billion dollars, which is substan-

tially the amount of their outstanding capitalization. Probably
it would cost the Government, if it undertook to duplicate the

work, twice that amount, and that would not include the enor-

mous sums that have been thrown away in reconstruction,

where, in order to do away with curves and grades, much origi-

nal construction has been abandoned. If you count the fran-
chises as nothing—and your railroads cannot be duplicated to-

day by private enterprise for less than substantially the amount
of the capitalization—how can you say that there is any ma-
terial amount of water in their securities 1 In the capitalization

of some railroads the nominal capital is not equal to the amount
actually paid in. In some cases the stock was sold by the rail-

road at a high premium and the premium went into its treas-

ury. Undoubtedly there are cases where railroads were built

over a new country at great risk, where business was not devel-
oped, and the men furnishing the capital received stock bonuses.
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These bonuses were offered openly in order to attract capital

necessary for the work. I fancy you will hardly deny that the

investor was fairly entitled to a chance for extra profit to pay
him for the risk he assumed. If the railroad should turn out

to be unprofitable, he might lose his entire investment. The
man who paid $2 an acre for his land saw it increase, in many
cases, by the building of the railroad, by the jeopardy of the

money of other men, to $100 an acre. Are we to call the $98

water? Gentlemen are not heard to advance that theory.

James R. Mann [111.].—The total amount of stocks and
bonds is something over thirteen billion dollars, with a railroad

mileage of over two hundred thousand miles. In Great Britain,

together with continental countries, the total amount of mileage

is considerably less than two hundred thousand miles, with a

total capitalization of over eighteen billion dollars, so that the

amount of capital we have invested per mile in this country is

far less than the amount of capital per mile invested in the

roads owned by the European governments or by private

ownership there, notwithstanding the prevalent opinion that

everything here is watered and everything there is not watered.

Mr. McCall.—Then it is said that money bonuses and land

grants were given to encourage railroad building. That bon-

uses were given does not now impress me as of the greatest con-

sequence, because the Government, or the people who gave them,

did so from the standpoint of their own self-interest, and in

many cases they profited richly by the building of the railroad

;

but I believe I am entirely within the truth when I say your

bonuses and grants from national and local governments and
individuals would not all combined pay 5 per cent, interest for

a single year upon our railroad capitalization.

The great factor in the advancement of America has been

the free play given for individual action. If at the outset we
had tied up the energies of men by statutes and removed the

spur of ambition from the inventor, the railroad builder, and
the man of business, the progress of our country would have

been far less marked than it has been during the last century.

The American railroad managers, not through altruism or

philanthropy, but by their individual genius, called into play

by the beneficent influence of our free institutions, have been

working out the destiny of the American people. They have

helped powerfully to mold a vast and naturally diverse conti-

nent into one people. They have, in a double sense, bound to-

gether the most remote parts of the country by cords of steel.

They have interwoven our interests and our hearts inextricably
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with the meshes of the iron net. And, if they are to receive

your denunciation instead of your gratitude, then there is no

species of property in the country which may not be plundered

by law. There is a prescription that will almost infallibly

work in forcing through such legislation. Fiercely denounce

some Wall street magnate by name and then add some lurid

declamation about insurance, and you could successfully rob

any business in the country except farming, and if farmers

were not so numerous they, too, would not escape.

We often make a mistake, I venture to say, in thinking that

there is a genuine public opinion. Quite too often here we
think there is a raging popular sentiment when it is only that

we have a tendency of blood to our heads. The people do not

send us here to enact every popular noise into law. [Applause.]

The fundamental question here, stripped entirely of senti-

ment, is whether we shall continue the American system, where

the rates have inevitably sprung from the action of economic

forces, or whether we shall adopt the expensive foreign system

of government-made rates and have the management of your

railroads thrown into politics, as if there were not already

enough in this country upon which the politician can lay his

felonious paws. [Applause.]

The Government may, if it desires, provide and operate at

its own cost highways over which its citizens may travel and
move their property, but it has not been a commonly exercised

function to require citizens, at their own cost, to carry the per-

sons and property of other citizens. It certainly has been a no
less common function of government to fix the price of bread

and to establish public granaries for corn. And, if either of

these functions must be exercised, it should be under the most
careful safeguards or it will be attended with grave danger.

Burke says that certain of the Pope's territories, being obliged

to furnish Rome and the state granaries with corn, were ut-

terly ruined. Burke's illustration applies to the pending bill.

It is not the least weighty of the objections against the bill that

it will tend to corrupt the American people. It implies no
defamation, but only a slight knowledge of human nature to see

that you are holding out to them a temptation dangerous to

their morality and dangerous also to the rights of private

property. Tour railroad securities are held in a comparatively
small portion of the country, and the great mass of people
scattered over the rest of the country, with little interest of

ownership, will be interested in cheaper transportation. Will
not the pressure of the greater mass of what you call public
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Opinion have the same effect upon the national commission as

it has had upon State commissions, against whose rates the

courts have felt compelled to intervene? If so, you must re-

member that the constitutional safeguards against the national

Government are fewer and less effective than against the State

governments.

Can anyone justly say, in view of the history of our rail-

roads and the splendid service they are rendering, that the time

has arrived for our Government to embark upon so venture-

some a policy? The great organizations of labor, with their ad-

mirable sense of self-preservation, clearly see the danger.

Your bill pretends to grant a judicial review of orders of

the commission fixing rates, but it adopts the device of permit-

ting this to the railroad on the peril of its life. If the railroad

avails itself of your inestimable privilege of review and the

courts decide in its favor, it costs the Government nothing and
the railroad has the enjoyment of its former rate; but if, as

has happened in two cases out of thirty-four, the court sustains

the commission, the railroad, if it has not adopted the commis-

sion's rate, which may prove to be confiscatory, must pay a

penalty to the Government of $5,000 per day, multiplying each

day by the number of times the rate is enforced, a penalty that

in some cases would mount into the millions. Do you call this

a fair judicial review? Would there be any taint of a "square
deal" in saying to a man whom a police justice had fined,

"Yes; the justice may be wrong, as justices usually are, and
you may appeal; but, if the higher court happens to sustain

the justice, you shall lose your life?"

"William C. Adamson [Ga.].—Does not the gentleman

think that the carriers can avoid all such risks by putting in

force the rates fixed while they litigate to set them aside ?

Me. McCall.—Certainly; and that illustrates the point.

You are trying to coerce the carrier on penalty of his life.

There may be evidence of a sense of justice in all this, but,

if so, it is the sense of justice not of man, but of the hyena and

the bear. The philosophy of it is that you may run for your

life, but you are eaten if you stand, and you will be eaten if you
are caught. Compared with the scheme of this bill there is a

certain nobility in the policy of government ownership, wrong
as I believe that policy to be. You carve our magnificent rail-

road system not as a feast fit for the gods, but hew it as a car-

cass fit for hounds.

We pass laws here with an easy optimism and a profound

faith that, so great are the American people, their prosperity
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is proof even against vicious government. And so the two great

parties, in playing the game of politics, sometimes vie with each

other in pandering to the popular passion of the hour, and

court the roar of the galleries rather than history's approving

voice. Undoubtedly the splendid strength and youth of the

American people are well-nigh unconquerable, but no state was

ever yet so gi-eat that a persistence in evil courses could not lay

it low. We may presume too far. If we are guilty of reckless

and impulsive action here we may wreck the nation. If you

will pardon an old fable: As the boy Phaeton, driving the

horses of the sun, but lacking Apollo's darting glance and un-

erring touch of rein, did not follow the safe middle course, and

thus wrought havoc to both the earth and sky; so by impulse

and unsteadiness in driving this Washington chariot of ours,

now steering too high and now too low, we may put our Amer-
ican constellations to flight, dry up the courses of our iron

rivers, and make of our fertile prairies the sands of another

Libya. [Applause.]

In some remarks which I submitted on this floor one year

ago upon a similar measure I dwelt upon what I regard as

much more important aspects of the proposed legislation than

its economic features. I shall not repeat what I then said, but

content myself with the barest reference. This bill makes an

enormous contribution to what I regard as an evil of the times

—the steady encroachment of the legislature upon liberty. Our
boasted American freedom is being construed to mean the power
to weld statutory fetters upon the individual—to impose upon
our own selves a species of slavery. We sometimes say that we
are restraining the individual in the interest of the other eighty

millions, and we thus take away the rights of every individual

man in the whole mass and sacrifice liberty to a mere abstrac-

tion. This is a condition abhorrent to the idea of the founders

of the Republic, who knew that men had suffered as greatly

from too much as from too little government ; that they had
thousands of times been punished by law for actions essentially

virtuous, and so, taking care to safeguard that high kind of

liberty which would protect the individual against the encroach-

ments of the Government, they set our State upon the middle
course that lies between anarchy and despotism. This tendency
to too much government is not confined to one party, for I have
observed that gentlemen who delight most in quoting the im-

mortal Jefferson are sometimes the fondest of imposing those

fetters upon the people. The aggregate achievement of indi-

viduals has made America. To my mind, American freedom is
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individual freedom. Give men as much liberty as you can
grant consistently with order, and under this stimulus of free-

dom and order, and the right to enjoy what they accom-

plish and what they gain, this nation will keep magnificently

moving on.

And then there is centralization. At the rate we are now
moving it will not be long before we regulate everything and
everybody from Washington. You cannot govern the whole

universe from a single point and have a shred of liberty sur-

vive.

Instead of chasing every will-o'-the-wisp that shows itself

upon somebody's horizon, let us then guide ourselves by the

great first principles of the American Government. And, to re-

turn to this bill, you will have, in my opinion, a better railroad

system and a better people if you safeguard in the courts the

fundamental right of every man to a reasonable and equal rate

and permit those rates to respond, as they have hitherto, to

economic forces. In the conditions existing to-day I believe

the people would shrink from governmental ownership, because

of the expense and danger incident to governmental manage-
ment. But that expense and that danger would certainly not

be less when you make our Interstate Commission general

managers of railroads built and owned and operated at the

risk of private capital. [Loud applause.]

Gordon Eussell [Tex.] supported the bill. He pre-

sented .typical instances of the producer paying the

freight, and remarked in conclusion:

The producer always pays the freight wherever he cannot

fix the price of his product in the market.

It is the producers of this country who are complaining of

the situation of affairs that now prevails. The producer has

been the most patient of all the classes in this country. He
has stood aside while others have received relief and has rarely

complained.

He generally quietly shoulders his burdens. It may be that

these people have not complained because their lives have been

too much filled with toil to leave them time to investigate.

But they are complaining now. Wrought to a pitch of indigna-

tion by years of wrong they are now demanding relief. It is

the producer who is demanding it—the cattlemen of the West,

the farmers of the South and great Middle West, the fruit

growers of California, of Florida, Georgia, and Texas. They
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are the people who pride themselves upon our national power

and grandeur.

The producer is entitled to our consideration. The agricul-

tural producer is the man who converted this country from a

borrower nation into a lender nation. It was of the producer

that Mr. Secretary Wilson said that in the last sixteen years he

had wiped out an adverse trade balance of $543,000,000 and had

piled up five thousand million dollars to the international trade

credits of the country. [Applause.] The producer does not

believe that a fair share of this stupendous sum has remained

in his hands. He knows he has labored, he knows he has made
wealth, he knows he has economized, and now he comes to this

body and asks us under the Constitution to exercise such

efScient regulatory powers over the transportation companies

as will protect him from rapacity and extortion. He has a

right to ask it. He has stood aside while others had their

day in court here. This House has protected labor in the cities

from competition with the Chinese. This body has listened to

the demands of labor for the eight-hour law, so far as Govern-

ment works are concerned. This body has listened to the railway

employees, and has given them the safety-appliance law. And
now the producer claims his day in court. He has made out his

case on the law and the facts, and, with malice toward none and
charity for all, he relies upon the inexorable logic of the facts

and appeals to the integrity of the people's representatives.

[Prolonged applause.]

Eobert L. Henry [Tex.] supported the bill.

Mr. Chairman, I would not do violence to property rights

in this country by my vote or my voice. It is realized that

these railway interests own and control property worth more
than $12,000,000,000. At the same time they assess their prop-

erty at less than $3,000,000,000. These great interests are given

the right by law to tax the people on shipments of interstate

traffic. Interstate traffic amounts to almost 80 per cent, of the

freight shipped in America. These gigantic institutions are

authorized to directly tax 80,000,000 people on these shipments.

There is now no one standing between them and the shippers

to control their avaricious greed. The people are being burdened
by them without representation. Here in this bill we propose
to pass a temperate law to control them, and to say that the

people who are being thus assessed and oppressed are entitled

to representation and hearing in some way. These great com-
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panies are not private institutions. They are not private prop-

erty in the commercial sense of the word. These corporations

are creatures of the law, having the breath of life breathed

into them by the representatives of the people. They have

no right to rise above the power that made them. We, as

representatives of our constituents, should stand between them
and these artificial beings, and see that justice is done to both.

[Applause.] Better expression of the nature of their public

franchises cannot be found than to quote the strong language

used by Justice Harlan in the Nebraska case:

A railroad is a public highway, and none the less so because con-

structed and maintained through the agency of a corporation deriving

its existence and powers from the State. Such a corporation was
created for public purposes. It performs a function of the State. Its

authority to exercise the right of eminent domain and to charge tolls

was given primarily for the benefit of the public. It is under govern-

mental control, though such control must be exercised with due regard

to the constitutional guaranties for the protection of its property.

It cannot be, therefore, admitted that a railroad corporation main-

taining a public highway under the authority of the State may fix a
rate with a view solely to its own interests and ignore the rights of

the public. But the rights of the public would be ignored if rates for

the transportation of persons or property on a railroad are exacted

without reference to the fair value of the property used for the public

or the fair value of the services rendered, but in order simply that the

corporation may meet operating expenses, pay the interest on its obli-

gations, and declare a dividend to its stockholders.

We are willing to square our conduct here to-day in enacting

this law by this temperate and just language of the Supreme
Court. If we are anarchists, communists, and socialists, as the

gentleman from Pennsylvania says [Mr. Sibley], so are the

judges of the Supreme Court. [Applause.] Well may we be

thankful that we live in a government where the representatives

of the people can read the plain language of the Constitution

and see that it confers upon their servants the power of author-

izing a commission to stand between them and these creatures

of the law that have grown so powerful that they defy the very

mandates of the constituted authorities. And we can con-

gratulate ourselves that those representatives are brave enough to

do their duty in the face of criticism and slander. [Applause.]

Neither in my individual nor representative capacity would I

lay violent hands upon the railroads. Their benefits are too

great, their services have been too useful. We realize what
they have done for this country, and also we know what we have

done for them. They have aided in building up the waste
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places all over the Republic. In my own State, the great State

of Texas, they have been joint pioneers with the hardy citizens

who went to that empire when it was but a wilderness. Still,

we have helped them there and given them millions of acres

of land and hundreds of thousands of dollars as donations.

We have never mistreated them in our State, but our people

have undertaken to control them in Texas, and have succeeded

as far as their domestic operations are concerned, and we have

not injured them. We established a railroad commission and

placed at its head the author and founder of the Interstate

Commerce Commission idea, the old Roman, John H. Reagan,

who has gone to his reward and left a name that is a household

word not only in the State of Texas, but throughout the length

and breadth of the land wherever patriotism is revered and
purity of purpose appreciated. [Applause.]

Mr. Chairman, there were dire predictions made in my State

when we established the commission, and it was said that we
had retarded the building of railroads, that we were standing

in the way of progress. But since our commission was estab-

lished we have not laid violent hands upon the railroads of

Texas. The records show that since our commission was created

Texas has constructed more miles of railway than any other

State in the Union, and they have prospered more than ever

in all their previous history there, thus exhibiting the beneficent

effect of such legislation. [Applause.] We did not confer

upon the commission merely the simple power of establishing

a reasonable rate where one was found to be unreasonable.

We gave the commission the broad power to establish tariffs

upon the whole body of railway rates in Texas. The railroads

contested the law and said that Texas was confiscating their

property. They took their cases to the Supreme Court of the

United States. They litigated every point and contested every

inch of the ground.

The Supreme Court of the United States, in deciding in

favor of the Texas law, never once referred to the constitution

of Texas, but announced its decision on the broad proposition

that the State had the right to create a commission to perform
an act purely administrative. Mr. Chairman, from the Granger
cases, which were decided in 94 United States Reports, on
down to the last commission case, it has been favorably decided,

and in every instance all the appellate courts in the various

States of the Union and the Supreme Court have marched right

ahead, dismissing the proposition that such laws are confiscatory,

anarchistic, socialistic, and have unhesitatingly decided that suqU
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power resided in the State legislatures and the Congress of the

United States and was as old as the governments exercising it.

If it has come to pass in this country that these great combina-
tions, owning more than $12,000,000,000 of the property of the

nation, are above the Constitution and the Supreme Court of the

land, it is high time that we were reforming our Government and
adopting an amendment to the Constitution in order to protect

ourselves from these gigantic corporate agencies. [Applause.]

Mr. Henry, indeed, thought the bill not sufficiently

drastic.

We should amend this bill, restoring the penalties of the

interstate commerce act which inflicted the punishment of im-

prisonment for its violation. We should so amend it as to

make it possible to punish the great railway officials, corporation

officers, and agents who wilfully and flagrantly violate the

law and put them in the penitentiary, as well as the small clerk

who happens to make a false entry in the books, perhaps at the

dictation of his chief. Wide-open prison doors alone will deter

them. Every man on the other side of this House says that

rebates are criminal. If we believe what we say, why not enact

a law that meets the demands of the people? Why do we
hesitate to go as far as conservatism and justice demand? Are
we afraid of the influences? If they have grown so powerful

that the Representatives who breathe the breath of life into

them cannot control them, it is high time that our system of

government be reformed. With patriotic voice let us say that

we are ready to do our duty. [Applause.]

John J. Esch [Wis.] supported the bill. He re-

counted the results which followed the establishment

of the Interstate Commerce Commission:

Under the interstate commerce law of 1887, with the powers

which that law gave to the commission, great good was done

and many of the evils which had existed theretofore were in

large part abated. Business became more stableized, because

rates became more fixed and certain. The railroads themselves,

conscious that the commission had the power, did not violate

the law, but evinced a desire to obey it in spirit and letter.

In 1897 the commission lost its power to fix the rate for

the future, but it did not on that account become a worthless

body. It still had duties to perform, and still had the power of
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investigation; it still could hear complaints as to rates and
determine as to their reasonableness, but had no power to make
its orders effective. Its investigations of the Joint Traffic

Association, the Northern Securities merger, of the coal strike,

of the beef trust, and numerous other unlawful combinations

have resulted in focusing public attention upon them and secur-

ing the evidence for their successful prosecution. Although it

suffered a loss of power, it has justified its cost to the Govern-

ment. Even the decision in the maximum rate case did not

result in a useless body. But, Mr. Chairman, it is true that

the fact that the commission lost its power to fix the rate

for the future and to enforce the execution thereof diminished

the respect and wholesome fear which railroad companies had
for the commission. They no longer put their entire case before

the commission in the event of a complaint and a hearing. It

has been said on this floor, and has been often repeated, that

the Interstate Commerce Commission rarely if ever has hit the

mark in cases of appeal to the Supreme Court.

Mr. Esch replied to the criticisms made by Mr.
McCall of President Eoosevelt's message on fixing rail-

road rates.

I wish to say that the President's declaration of a year ago
asking Congress to confer "on the commission the power to

revise rates and regulations, the revised rate to go into effect

and stay in effect unless and until the court of review reverses

it," was not a no7i sequitur. There were members of the Com-
mittee on Interstate and Foreign Commerce who for a year
before that message had been urging upon that committee and
upon Congress legislation to increase and enlarge the powers
of the commission. In the Fifty-sixth Congress Senator CuUom
introduced a bill giving to the commission enlarged powers
practically along the line of the bill under discussion to-day.

His bill was succeeded in the Fifty-seventh Congress by the
Nelson-Corliss bill, upon which hearings were had. That, in

turn, was succeeded by the Quarles-Cooper bill in the Fifty-

eighth Congress, upon which hearings were had; to be in turn
succeeded by the bill which my distinguished colleague from
Michigan and myself had the honor to present at the last session.

That, in turn, is now succeeded by the bill which we are now
considering, presented by the able and distinguished chairman
of our committee.

Does all this show a non sequitur? Was it a chance thought
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of the President when he called the attention of the American
people to the necessity of this legislation ? No ; this question

had been agitating the minds of the people in various sections

of the country for years. The President knew, and for some
time must have known, the nature, extent, and volume of this

agitation. He knew, as some people of the East do not even

yet know, how, especially in the Middle West, the birthplace of

national ideas, the birthplace of Republican policies, rate legis-

lation was a burning question, and one which the people, through
their legislatures, were settling in the form of law. [Loud
applause.] Is it a non sequitur to say that the President
'

' suddenly saw a great light
'

' and therefore inserted this recom-

mendation in his message of December, 1904, when all the

papers of the land, when more than a thousand industrial, com-

mercial, and shipping bodies throughout the land had sent

petitions, and when more than twelve State legislatures had
sent memorials to Congress asking for this identical legislation?

No. The President well knew the sentiment of the American
people and well knew the extent of the demand back of this

legislation. The President of the United States is not narrow;
his knowledge of the wants and wishes of his countrymen is not

confined to the Atlantic seaboard. He is not "cribbed, cabined,

and confined" in his ideas. He knows the United States; he

knows every State in the Union as no other President ever has

;

he became conscious of the popular will, and so made that

declaration in his message of 1904. [Loud applause.] And
great good did the message do. It gave life to the whole

subject of rate control ; it gave hope and courage to the friends

of this proposition. The first definite results came in the last

Congress, when the House took favorable action. The President

is with the people in the demand for this legislation, and

this House is about to put, so far as it can, his recommendation

in the form of a law. He will sign this bill if it reaches him.

On February 5 Charles E. Littlefield [Me.] opposed
the power given in the bill to the commission to fix rates

and compel the railroads to accept them.

Do I want to turn over to the tender mercies of a political

commission of seven the existence of the cotton industries of

New England? Within two weeks I have had it stated to me
by distinguished gentlemen who believe in this legislation and
are anxious to see it prevail, that they hope under its terms to

destroy the preferential charges existing in favor of these New
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England industries in order that the industries located near the

raw material can have the benefit of what they call their natural

proximity thereto. They conceded that by this indirect method

they expect to transfer the cotton manufacturing industry from

the North to the South. I do not propose by my vote to put

in the hands of seven men the question as to whether there

shall still be a Fall River, a Lawrence, a Lowell, a Manchester,

a Biddeford, or a Lewiston.

Mr. Littlefield also called attention to other, and more
autocratic, powers granted the commission, in the case

of mining, agriculture, manufacture, or merchandising,

where there was no appeal from the decision of the

commission.

Only the railroad can interfere. Manufacturers, farmers,

miners, and merchants do not exercise any public franchise.

The Constitution does not guarantee them a reasonable return

for the amount of money invested in their industries or ventures.

They have to fight for their lives in the open market, and this

commission is to sit on the valve that controls the circulation

without which they cannot live. I submit to the candid con-

sideration of this committee, Mr. Chairman, that all of these

interests are vastly more vital and more potent than the mere
interest of the transportation companies themselves. Our in-

dustries furnish the vital lifeblood. The railroads simply the

veins and arteries through which it circulates. The railroads

have an opportunity to go into the court and protect their rights

and preserve their existence under the power of injunction, but

these industries have not.

Mr. Littlefield criticised the bill as making the com-
mission a political one, dependent wholly upon the Presi-

dent, removable by him at any time, without cause, and
without review of his action.

Let me submit this proposition. Theodore Roosevelt may
not always be President of the United States. According to his

repeated declarations, he will be President for the balance of

this term and no longer. And after that some other gentleman
will be President of the United States. What is possible? I

can imagine some man as President of the United States in

whose hands I would not want to see vested the power to
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control this commission of seven men, four to be members of
one political party. How long would it take a President with
a complacent Senate to remove enough to make four of his

political party? And what if that political party happened
to be the Populist party?

I have in my mind the name of a gentleman that I would
not want to leave the Constitution of this tribunal in the

hands of. It would be perfectly open to him to have four
that represented his peculiar views and his extraordinary

vagaries in connection with the Government of this great

country. More than that, it would be open to him arbitrarily

to remove the other three. But he would not need to do this.

Three is a majority of a quorum, and your act is so constituted

and the possibilities are such that it is open to have three men,
viciously inclined, take the mining, manufacturing, and agri-

cultural and mercantile interests of this country, and, through
the medium of that vital transportation upon which they exist

and without which they can not live, throttle them until they

either waver and die or render the tribute to Cffisar which is

necessary to enable Csesar to control the political destinies of the

Republic.

To-day we have agitation and excitement and' prejudice

arrayed against the great transportation interests of this

country. Our friends of the West, inspired by their exaspera-

tion and out of just resentment, cry out,
'

' Crucify him ! Crucify

him!" and the more extreme this legislation the greater the

gratification.

I warn you that, if we weakly quail before this storm and
turn over these vast interests bound hand and foot to this

fallible political tribunal without recourse or appeal, when the

disastrous results which are well-nigh sure to follow the exer-

cise of this tremendous uncontrollable power shall be visited

upon a helpless people, that same people will turn again and
rend you because you have been false to your trust as repre-

sentatives of the American people. Inspired by passion, preju-

dice, smarting under the sting of resentment, because there are

wrongs that have not been redressed, they may now bless us,

but then, with equal facility and vastly greater zeal, they will

rise up and curse you. They now applaud. Then we shall be

anathema maranatha. [Loud and long-continued applause.]

Oscar W. Underwood [Ala.] supported tlie bill. He
opposed particularly the argument that it would result

in the decrease of wages of railroad employees.
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The wage per hour of the average workman in the United

States since 1895 has increased about 19 per cent. The average

of the increase in wages paid trainmen in that period has been

less than 15 per cent. In 1895 the purchasing power in the

retail price of food of the weekly wages of employees was

100.6 and in 1904 was 100.4, a decrease of 0.2 per cent, and, as

railroad wages have not increased in that period as much as

general wages, it is demonstrated beyond cavil that railroad

employees are not receiving as great a wage, measured in the

purchasing power of their money to buy food, as they did ten

years ago, and yet within that time the railroads have ex-

perienced an era of prosperity never before known in the

world.

Now, what I contend is this—^that the railroad employees,

so far as their wages are concerned, will not be affected in any
way by this legislation; that the wages of railroad employees

in this country are maintained solely by their safe and conserva-

tive labor organizations; that the only real interest that rail-

road men have in the pending legislation is that of the general

public in its opposition to present conditions, which allow the

great monopolistic corporations of this country special privileges

in the way of rebates, private car rental, switch-track pooling,

and other devices, through which they receive the benefit of

discriminating freights, whereby they are enabled to drive their

competitors from the country's markets and absolutely control

the prices the public must pay for many of the necessities

of life.

Mr. Chairman, I am not in favor of the Government inter-

fering with the business of the country. I believe every man
should be allowed freedom to work out his own destiny, but

I do believe that the railroad highways of the country are as

necessary to the life of commerce as the air we breathe is to

the life of the human body. I believe the air should be free

to all, and I believe the opportunities of commerce should be

free to all. This can be only when every man has equal rights

and equal opportunity to seek his markets along the public

highways with every other man. That is not the case to-day.

This bill seeks to abolish discrimination and injustice. It

provides a fair tribunal to see that all men are given an equal

chance, that only just and fair rates are charged. The bill is

not all I want, but it goes in the right direction and I support
it for that reason. It stands for fair play, it stands against

monopoly, it stands for the right against the wrong, it stands
for the people against the trusts. It means the dawning of
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a new day in our commercial prosperity, when industry and
thrift may march unshackled to the marts of trade. [Applause.]

On February 6 William Sulzer [N. Y.] proposed to

organize a new department of government—that of

transportation—with representation in the Cabinet, and
empowered to investigate railroad conditions, fix rates,

etc.

On February 7 W. Bourke Cockran [N. Y.] supported
the bill.

Mr. Chairman, if gentlemen would only pause to realize

the exact scope and purpose of this bill, they would see at once

that many of the objections urged against it are both irrelevant

and extravagant. The object of this measure is simply to

compel companies engaged in railroad transportation between
the different States to render the people whose franchises they

operate efficient service—which means impartial service—at

reasonable rates. To accomplish that result, any citizen who
considers himself aggrieved by excessive charges is authorized

by this measure to complain before a board empowered, after

full inquiry, to decide whether the rate charged him is fair

or unfair, and if unfair to substitute a rate which will be

proper and just for the one found to have been onerous and
oppressive. That is the entire scope and purpose of the measure
which has been denounced with such brilliant rhetoric from the

other side of this Chamber as a step toward the public opera-

tion of railroads, leading inevitably to socialism. Sir, this plain

statement of the object and purpose of the proposal now before

us must be enough to satisfy anyone not wholly captive to

prejudice and passion that, far from this being a measure tend-

ing to establish public ownership of railways, it is the only

means by which public ownership of them can be averted.

[Applause.] Far from its being a socialist demonstration, it

is an effective barrier against the rising tide of socialism which

gentlemen seem to discern and to dread, because it takes from

the socialist the most plausible argument that he can advance

to impeach the existing order of society and to support his

own theory of government. [Applause.] Far from its being

an attempt to reduce the earnings of railroads, it is a measure

to increase them, and at the same time provide that these

steadily increasing revenues will reach owners of capital by

which railways are operated, instead of being diverted largely

X—30
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to the pockets of faithless managers, who plunder stockholders

and people with cheerful but rigorous impartiality. [Laughter

and applause.]

Mr. Chairman, the misapprehension of this bill which has

so largely marked this discussion springs mainly, I think, from
confusion of thought as to the precise relations between com-

panies engaged in transportation and the State. Some gentle-

men speak of railroads as if they were private enterprises.

Other gentlemen seem to consider railways purely public enter-

prises, with which the State has plenary powers to deal as if

they were public property. If either assumption were sound,

the argument based upon it would be unanswerable.

Gentlemen who regard railways as public property are not

wholly right; neither are those who consider them private

property wholly wrong. Railroads are neither exclusively

public nor exclusively private enterprises. They partake of

both characters.

Under our industrial and political system there are two
elements entering into a railway service. One is the right to

operate it—the right sometimes to use public property ; the

right always to take private property for corporate purposes

—

what is known as the franchise. The other is the capital, in

the form of lands, rails, locomotives, buildings, and other prop-

erty by which the franchise is placed in operation. The fran-

chise, the power to take anything I possess which may be

necessary or useful to the operation of a great enterprise

—

the power to drive me from the house in which I was born,

from the hearthstone near which I have lived, from the place

where I had hoped to die—that power is an attribute to

sovereignty. The right to control it must, therefore, always
remain with the sovereign, that is to say, with the State—the

Government. On the other hand, the capital by which the

franchise is operated is the property of individuals who con-

tribute it. It is private property dedicated to a public service.

A railway, then, is a public function, the administration of

which is intrusted to a private agency. But, whether it be
administered by a private agency or by government directly

through its own officers, a railway never ceases to be a public

function. [Applause.]

Now, from this what follows? What are the reciprocal

rights and duties of the capital by which railways are operated,

and of the people whom the railways are chartered to serve

—

of the sovereign whose franchise is the basis of the enterprise

and the individuals who own the property by which it is made
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effective? Clearly, the railway, in return for the special oppor-
tunities of profit which it enjoys, owes to the sovereign efficient

service, and the sovereign—that is to say, the people—are bound
in return by every principle of justice, of prudence, of self-

interest, to protect, preserve, and maintain in absolute security

the capital—the private property—dedicated to this public

service. Stated in the narrowest compass, the railway owes
the people the most efficient service within the reach of human
endeavor, consistent with the security of the capital—the private

property—embarked in it.

Now, what is meant by security of property? What does

it involve? What are its essential features? What rights

does it embrace? While it appears to be conceded on all sides

that a rate which compelled a railway company to do business

at a loss would impair the value of the capital embarked in

it and therefore would be a taking of property without due
process of law, which the courts must condemn as confiscatory,)

some gentlemen opposite appear to think that a rate which
did not entail actual loss in operation, but which nevertheless

was so low as to prevent any possibility of earning profits on
the capital by which the railway is operated would be within

the constitutional powers of Congress (acting directly or through

a commission) to impose, and therefore beyond the power of

the courts to correct. A little reflection will show these gentle-

men that they misconceive radically and underrate grievously

the nature and extent of the security guaranteed by our Con-

stitution to owners of property. Security of property means
not merely the safety of its body—the right to hold its corpus

intact—it means the right of the owner to employ it for a

profit, or what he conceives to be a profit, provided the specific

purpose be not in itself illegal. Unless property can be em-

ployed at a profit it won't be employed at all, and unless it

can be employed it is not worth holding. A right of property

which did not embrace the right to employ it for the profit

of the owner would be a mere right of custody, utterly value-

less, a burden rather than a benefit, a penalty rather than a

privilege, a hollow mockery, a trap for the unwary, baited

by delusive and misleading words. Such a conception of

property ia at utter variance with all our jurisprudence, and

any law based on it that we might pass would most assuredly

be set aside by judicial decree. [Applause.]

A rate which even though it did not entail a loss in opera-

tion—that is to say, an actual impairment of the property

invested in railways—yet was so low as to prohibit profit, would
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be confiscatory—confiscatory of an essential element—^the most
important element in the right of property. The idea that such

a rate would be tolerated by the same courts which, uniformly

and without exception, have set aside confiscatory rates is not

a conclusion reached by logical processes, but a figment of the

mind, a delusion of ardent imaginations, of fervent patriotism,

and other excellent qualities stimulated to extravagance by
improvident use of sonorous but misleading and sometimes non-

sensical phrases. [Laughter and applause.]

A more serious criticism, Mr. Chairman, is that advanced
by gentlemen who, conceding the right of the Government to

exact from railways efflcient service at reasonable rates, yet

question the power—the intellectual capacity—of an administra-

tive board or of any body not composed of railway experts to

determine intelligently what constitutes a just and reasonable

rate. This, of course, is equivalent to recognizing the existence

of a right in government which it is powerless to assert and
of a duty imposed on it which it is powerless to discharge.

Mr. Chairman, I have never yet found myself compelled to

admit incapacity or imbecility in government—at least, in this

Government. [Applause.]

To ascertain and determine what is a just rate in every

instance we have only to bear in mind the essential nature of

the relations between these agencies and the public whom they

serve—what the corporation owes to the people and what
government owes to the corporation.

The rate which insures to every man the service for which
he pays at the minimum cost consistent with safety of the

property employed in rendering it—the rate which allows no
man to enjoy any service at the expense of another—that is

the rate which must ultimately be held the fair and the reason-

able one. No other is consistent with justice, and therefore

no other can be permanent in this country. [Applause.]

Mr. Chairman, in the light of these principles, I ask the

committee to examine the actual operation of these corporations

and measure the difference between the service to which the

people are entitled and the service which they have actually

received.

It is a matter of universal knowledge, not questioned here

or elsewhere, that this service, which should be impartial, has
been governed by favoritism and discrimination. I do not think
there is a single locality in the country where rates have been
excessive to everyone. Wherever charges for transportation

have been unreasonably high to the general public, they have
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always been unreasonably low to some favorite of the railway.

And this, sir, is not to benefit the corporation, but to benefit

some dishonest manager at the expense both of the railway
and of the public. Between a railway honestly administered
and the people there never can be a conflict of interest. A
railway cannot prosper except as the country through which
it passes prospers. Its revenues and earnings depend on the

volume of business in the community that it serves. Anything
that restricts the volume of business restricts the revenues of

the company and impairs the value of its capital. But the

interest of the company is not necessarily the interest of the

manager, who often profits by betraying it, and at the same
time oppressing the community. The means most usually em-
ployed for this plunder of the stockholders and the public is

the fixing of high charges for transportation to the community
and then secretly giving lower rates to favored individuals. The
business of the favorite is increased enormously, but the whole
volume of transportation is diminished. The railway would
reap larger profits from serving a hundred men, each doing

a business of $1,000 a week, than in serving one man doing a

business of $50,000 a week. But if the rates are made high

to the general public, and, at the same time, one man be afforded

transportation under such favorable conditions that all his

rivals will be crushed, his business will, of course, be multiplied

several times in volume, but, at the same time, the general

business of the road will necessarily be diminished. His

profits would be swelled enormously, while the revenues of the

company available for dividends would be reduced. The rail-

way manager who shared the profits of the favorite would be

enriched, while the railway would be injured, and the stock-

holders who trusted their property to him would be plundered.

And this, sir, explains why this species of favoritism has been

so widely prevalent. It is safe to say that no rebate has ever

been enjoyed by one man at the expense of competitors where

the fruits of the plunder have not been shared by the railway

ofBcials through whose corruption the favors have been obtained.

[Applause.]

The men who control transportation facilities and abuse

their authority have established a power greater than the

Government. The favor of a railway manager is more im-

portant to a man engaged in commerce than the favor of the

President, of both Houses of Congress, of the judiciary, of the

army, of the navy, and of all combined. Government, exer-

cising all the power of all its departments, can only protect
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a man; a corrupt railway manager can enrich him. Larger

fortunes have been established by illegitimate railway favors

than by the highest ability in legitimate industry ever possessed

by any man in the world. As all these favors are granted to

favorites at the expense of victims, as they are tributes levied

on the industry of many for the benefit of a few, this railway

corruption has resulted in the demoralizing spectacle of plunder

made more profitable than industry. Where discrimination has

been grossest, corruption the most depraved, the most cynical,

the most unblushing, there the profits of the criminal have

been most extensive. And the courts have signally failed to

prevent this corruption, while they have been singularly effective

in protecting fortunes which have been the fruits of these

crimes.

Rockefeller, at once the richest and the most despised of

the whole population, has long been the chief beneficiary of

this corruption, and his fortune is the chief monument of its

extent. [Applause.] Unfortunately he stands not alone ; he
is but the type of a band growing ever more numerous and
more dangerous. These men have established themselves as

a privileged class. They are so far above and beyond the law
that they plead the magnitude of their crimes as a reason for

arresting the pursuit of justice. Have we not seen within a

few days the adoption of a resolution by this very House
propounding an inquiry concerning the relations between two
great railway systems, which it was our duty to formulate,

create a disturbance in the market which almost amounted to

a panic ? Do we not hear it urged as a reason against pressing

the inquiry, which the law enjoins upon us, that to persist in

it will uncover extensive violations of the law which can result

only in a profitless scandal, since the community would prefer

submission to these crimes rather than pay the frightful cost of

redressing them? Is not this a cynical admission that this

Government, organized to establish justice, cannot afford to

do justice, even when injustice is palpable—that under the

protection of laws intended to foster industry criminals have
grown so powerful that instead of submitting to the law they
can treat with the law—nay, defy and command it ?

It is no exaggeration to say that in all those great States

the debates and contentions which on the surface appear to

be the competition of politicians for leadership are usually but
screens behind which different financiers contend for the control

of some political machine which they consider a useful instru-

ment in the prosecution of their enterprises. No man can be
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considered an eminent financier nowadays unless he counts the
leader of a political machine among his followers, his clients,

his retainers, his dependents. [Applause.]

Sir, do I exaggerate the influence, the powers which these

men wield? Am I extravagant when I describe them as a

privileged class enjoying immunities unknown to the law,

exercising powers above the law and in spite of it? Must we
submit to the domination of this class, or should we make an
effort at least to bring it within subjection to the laws?

The gentleman from Maine [Mr. Littlefield] says the courts

can afford redress for all these evils by simply enforcing existing

law. If the courts had held uniformly that all men were
entitled to service by railways on equal terms and if they had
used their processes and all their powers to facilitate discovery

so that any man who had reason to believe himself aggrieved

could ascertain the terms on which all other men were served—
the rates they were charged—these abuses would never have
arisen and the demand for this legislation would never have
been heard. But, as a matter of fact, the courts have not

prevented these abuses. When have the courts undertaken to

prevent, much less to punish, any financial exploit by which
railway managers have enriched themselves enormously at the

expense of the stockholders who intrusted them with their

property and of the community who depended upon their

capacity and fidelity? What feat of spoliation by syndicates

or financiers has been interrupted by judicial process?

Doubtless the case of the Northern Securities Company
occurs to some gentlemen. Doubtless they are asking them-

selves now if the judgment declaring the organization of that

company to be a conspiracy did not constitute a judicial inter-

ference with the consummation of an illegal financial operation.

Sir, there can be no stronger proof that a privileged class exists

among us, no more striking illustration of the extent to which

these privileges are tacitly recognized by the courts themselves,

than this very case, so often quoted as an evidence that the law

is still capable of regulating and governing the conduct of all

citizens, even of men mighty in finance.

You will remember that the Northern Securities Company
was organized avowedly for the purpose of placing control of

several railroads in the hands of two groups of financiers. The

Attorney-General of the United States, by direction of the

President, instituted proceedings in the courts praying that

this attempt to reduce control of several railways to such a

narrow compass that it could be held by two groups of financiers
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be adjudged a conspiracy in restraint of trade under the

Sherman anti-trust law.

In rendering judgment on this suit the Supreme Court de-

clared :

In our judgment the evidence fully sustains the material allegations

of the bill and shows a violation of the act of Congress, in so far as it

declares illegal every combination or conspiracy in restraint of com-

merce among the several States and with foreign nations and forbids

attempts to monopolize such commerce or any part of it.

Here, then, we find the organization of the Northern Securi-

ties Company declared a conspiracy by solemn judgment of the

court, and the persons who promoted it were therefore con-

spirators—criminals—specifically denounced as such by the law.

Yet, what was the actual outcome of this decision?

The court directed that the stock held by the Northern
Securities Company be distributed, but the method of distribu-

tion was so ordered that when the judgment was put in actual

force the Harriman group was found to have been eliminated

and the Morgan group was left in supreme control. The attempt

to reduce control of these companies to two groups was pro-

nounced a conspiracy, and the actual result of the decision

was to reduce the control of them to one group. The object

of the conspiracy instead of being defeated was more effectually

accomplished. And that was not all. The stock of the com-

pany, which was selling at about 100 when the suit began,

sold at 160 when the adverse decision was rendered. Its

capital stock was $400,000,000, and therefore, this decision, that

is generally supposed to have destroyed the corporation, en-

riched its promoters by $240,000,000. Conspiracy was found
by the court; the conspirators were identified by name in its

decision, but the object of the conspiracy, instead of being

defeated, is more completely effected by the decision itself,

and the authors of the scheme, instead of being punished or

even questioned, walked out of court, not weighed down by
its fetters, nor staggering under its sentence, but joyfully

bearing a golden burden of $240,000,000, perfectly satisfied that

the court which pronounced their conduct to be a conspiracy

would use all its powers to protect them in holding and enjoying

the fruits of their crime. [Applause.]

Now contrast this enrichment of men found guilty under
the Sherman law with the treatment of Eugene V. Dehs, who
was not even accused of transgressing a criminal statute. The
violation of an injunction order was the head and front of
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his offending. At most, he committed a civil offence. Although,
when we contrast the penalty which followed it with the
rewards heaped on these men whom the decision of the Supreme
Court adjudged to be criminals, we must conclude that if his

offence was civil his treatment was decidedly uncivil. [Laughter
and applause.] There is no doubt about what happened to

him. He was not punished by mere animadversion or judicial

denunciation. He was committed to jail. His body was taken
into custody. He was confined in a cell; the bolts were turned
on him. Pie ate the prison fare. Prison wardens controlled

his movements. He expiated to the last moment by confine-

ment and discredit—so far as imprisonment can inflict dis-

credit—the violation of an injunction order. Tell me that Debs
stands equal before the law with Messrs. Morgan, Harriman,
Hill, et al., and you say that which mocks common experience

and common sense. [Applause.]

Now, what objections have been offered to this bill aside

from the suggestion that the courts can of themselves accom-

plish the object at which it aims without any further legisla-

tion?

The gentleman from Maine [Mr. Littlefield] tells us that

he is opposed to this measure because the Interstate Commerce
Commission might become dominated by populists, by socialists,

by enemies of property, who, incapable of appreciating the

rather delicately balanced rights of the community and the

stockholders in railway enterprises, would pervert the powers

conferred upon them to the oppression of all right and the

injury of all property. But, surely, sir, if that objection have

any weight, it is an argument against all government. Are
we to abolish courts because judicial decisions have been some-

times bought and sold, and that by the most learned and ac-

complished judges? Are we to abolish the Presidency because

its powers may be perverted by some incumbent to an ignoble

purpose ?

Why, sir, it is the argument of anarchy itself. It is based

upon precisely the same premises and is marked by the same

non sequitur. The anarchist argues that, because all govern-

mental powers may be abused, therefore they will be abused—
because government is a potential source, therefore it is an
inevitable source of tyranny and demoralization. Sir, this

argument of anarchy, as we have heard it here, is new in

nothing except in the theater of its delivery. When we con-

sider the place in which it has been put forth with such

dialetical skill and rhetorical brilliancy, we cannot help feeling
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that from this moment it must assume a new weight and force

in the estimation of mankind. It has acquired the enormous

advantage of having been delivered, not to a motley throng of

long-haired enthusiasts by some nameless, hare-brained rhetori-

cian in the back room of some obscure cafe, but by a con-

spicuous ornament of American citizenship on the floor of the

American Congress to the sanest and most conservative legis-

lative body in Christendom. [Applause.]

The gentleman from Massachusetts [Mr. McCall] tells us he

will go as far as anyone in attempting to punish rebates. But,

while his disposition and his capacity are inspiring, while he

is willing of purpose, sound of mind, and vigorous of muscle,

eager to go any distance in pursuit of this wrong, there is an

insuperable difBculty in the way of utilizing for the public

weal his eminent capacity and excellent disposition—we cannot

get him to start. [Laughter.]

Sir, if his contentions were sound; if it be true that, under
our present system of transportation, government is incapable

of affording a remedy for oppressive exactions or unequal rates,

then we must change the system. There is no other alternative.

For the American people to remain helpless and submissive

under injustice would be intolerable and inconceivable.

[Applause.]

I know it has already occurred to some on this floor and
to many throughout the country that public ownership, or rather

public operation, of railways is the only adequate remedy
against this form of oppression. And, here, sir, I deem it proper
to say that I am not one of those who believe the operation of

public utilities by government is always and necessarily

socialism. I entreat gentlemen to mark that word "necessarily."

I say it is not necessarily socialism, because, while the direct

operation by government of any enterprise essentially public

is not necessarily socialistic, the grounds on which this policy

is urged are nearly always distinctly socialistic. Bearing in

mind that a railway is always a public function, whether it be
administered by government through its own officers, or by a

private agency empowered and employed by government for

that purpose, it must be perfectly clear that, what government
can empower an agent or corporation to do, government can do
itself. Nay more, government would be bound to perform the
public service itself if a private agency could not be found to

perform it. The only ground on which the employment of a
private agency to administer a function essentially public can
be justified at all is that the private agency can administer it
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better, that is to say, it can give better, cheaper, and more
efficient service than the government through its own officers.

I am opposed to public operation of railways for the very
simple reason that in the nature of things it is not possible

for governments to administer them as efficiently as they are

administered now by private agencies—even though the service

actually rendered to the people is far below the standard of

efficiency to which they are entitled. The reasons for this

belief are, in my judgment, conclusive, but the time now at

my disposal will not permit a full statement of them. At this

moment I can do no more than point out that there is not on
record a single instance in which a public utility administered
by government has resulted in as good service as where it

has been administered by private agencies. The post-office is

often cited as a striking instance of efficient service by govern-
ment. What improvement in transportation or business

methods has ever been developed by a post-office through its

own operations? Where has a single invention or discovery

been added to the resources of civilization by the administra-

tion of a postal system?
In many countries the railways are a feature of the public

service administered by public officers.

When has any important device for improvement in travel

been developed in the administration of a railway by govern-

ment?
All improvements in travel, in transportation, in the trans-

mission of intelligence, have been developed by private agencies

authorized to operate public franchises by some government-
most of them by this Government. If the control of transporta-

tion were transferred now from private agencies to public

officers, the effect would be to impair its efficiency, and at the

same time increase the cost of it. If this were understood

by the people, proposals for public operation of railways would

be robbed of all popularity. Nobody would be found advocat-

ing a policy of poorer service at higher rates. Why, then, are

these proposals popular, or supposed to be? Because they are

always accompanied by a promise or suggestion—a covert hint

—that if the railways of the country be operated by Govern-

ment the rates charged for transportation will be reduced, no

matter what the service may actually cost. Now, if anybody

be given a service for less than it cost, as we have already

seen, the deficiency must be made up by excessive charges in

other directions. Some men must be compelled to contribute

from the fruits of their industry to the expenses of others.
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and that is socialistic, it is undemocratic, it is un-American,

unjust, intolerable, among a people where equality is the

universal aspiration and justice the universal passion.

[Applause.] Thus it is that public ownership, while not es-

sentially or necessarily socialistic, is always conveyed with a

suggestion of socialism, and that suggestion is the sole source

of its popularity. [Applause.]

If public operation of railways, far from redressing the evils

of which we complain, would aggravate them, is there no

remedy? Are we helpless before these wrongs—their perpe-

trators and beneficiaries? Must we submit to these discrimina-

tions and inequalities which have created a privileged class

—

which have corrupted our whole industrial system, so that

finance, as I said here some weeks ago, has become synonymous
with piracy in the minds of the people? [Applause.] No, Mr.
Chairman, we are not helpless or even feeble. Redress—ample
and complete redress—is within our power. This bill, in my
judgment, affords an important measure of it. The gentleman

from Massachusetts assigns as one of his reasons for opposing

it that not one line of it specifically prohibits rebates. But,

sir, a moment's reflection must satisfy the gentleman that, if

no single line of it expressly prohibits rebates, every line of

it tends to make rebates impossible. The most effective feature

of the bill is the popular determination it embodies; the over-

whelming—practically unanimous—popular determination that

this evil shall stop, now that its magnitude is understood.

[Applause.]

This bill, sir, aims at nothing but justice—to establish justice

between a great public function and the people whom it is

organized to serve. Its provisions can only become operative

where injustice is attempted. It will remain a dead letter while

justice is respected and obeyed. Those who are likely to be

affected by its operation, and who doubt its policy, who distrust

its provisions, who fear that the making of rates by any public

body may lead to confusion—contention—and possibly to

socialism, can obviate all the possibilities which they apprehend
by simply doing justice. For my part I regard the practically

unanimous passage of this bill as the most inspiring event since

the war of secession, because it registers the inflexible deter-

mination of the American people that, whether by the voluntary
action of the railroads or by the intervention of Government,
justice shall be enthroned in our railway system and in our
whole industrial system as it is supposed to be enthroned in

our political system, for it is only by extending and maintaining
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the dominion of justice wherever any function of government
is exercised that peace can be permanent in this land and
prosperity general among its people. [Prolonged applause.]

James R. Mann [111.] supported the bill. He sum-
marized Ms position as follows

:

The fixing of railroad tariffs is the most complex and deli-

cate work now carried on in our country. The interests, the
localities, the commodities, the persons interested are as diversi-

fied as our land, our productions, and our people. No one
set of men ever have or ever can manipulate the delicate

mechanism of railway tariffs for all parts of our country, for

all commodities produced by us, and for all interests which
may be destroyed or upbuilt.

But government must exercise some control. It is as neces-

sary for government to be the judge in the last resort between
shipper and carrier as to the rate to be charged as it is for gov-

ernment to determine the right to any other class of property.

The railroad officials fear that it is dangerous to confer,

to any extent, rate-making power upon a governmental agency.

Let us admit it. There is some danger. No one can tell how
dangerous it might become if fully exercised. But no new
legislation is ever enacted without some element of danger in

its possibilities. The best guaranty is that the pending measure
is conservative. It protects the interests of the shipping com-

munity and does not permit the confiscation of the railway

properties. The present bill is a compromise measure. It prob-

ably does not meet the full views of anyone. But the subject

is a great one. It is the most stupendous subject in its many
ramifications which has ever come before this body. In a sense,

we grope in the dark.

This measure is an advance in the complexity of our internal

affairs and in the progress of Government paternalism. The

necessities of the case require us to take this step. We can-

not avoid it. If properly used in the future, it will be a great

advantage to both shippers and railroads. If improperly used

in the future, we must trust the people to correct its abuse as

we must at all times trust the people to provide safe govern-

ment and to observe the safeguards of government. [Great

applause.]

John Sharp Williams [Miss.], the leader of the

Democratic minority, spoke in favor of the bill.
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I congratulate the Democratic party, because, although in

the minority, by constant driving and constant reiteration, a

very much cherished Democratic policy is about to triumph
under a Republican Administration. [Applause on the Demo-
cratic side.]

I need not run over the bill introduced by the Democratic

floor leader for the purpose of bringing about this result before

any other bill was introduced; the utterance of the last Demo-
cratic platform; the utterances of the temporary chairman of

the St. Louis convention, calling upon the Republican party to

know whether they were going to stand pat or not upon the

then impotent condition and the now impotent condition of

the Interstate Commerce Commission, as the tribunal to which
these questions have been relegated by Congress.

I congratulate the Republican party upon the all-familiar

principle that, "as long as the lamp holds out to burn, the

vilest sinner may return." [Applause and laughter on the

Democratic side.]

I congratulate the President of the United States because

although this is not his child in the sense of being blood of his

blood and bone of his bone and sinew of his sinew, for all of

its blood and bone and sinew are Democratic, it is, at least, his

adopted child. [Laughter.] I congratulate the President, be-

cause having seen the light on his way to Damascus he has

become sincerely and honestly converted.

IVTr. Williams then addressed himself to answering
objections to the bill.

The gentleman from Maine [Mr. Littlefield], a man of

magnificent individuality and courage, who has more than once

stood athwart the pathway of a public gust, more than once

stood against his own party in the Chamber, made a speech
the other day which was, like every speech he has ever made,
powerful of its sort, but after you analyze it, Mr. Chairman, you
find that it meant but two things:

First, an impassioned appeal to the Congress of the United
States to regard as vested rights certain discriminations which,
in his opinion, have built up certain New England cities. He
based his argument altogether, almost, upon the fact that if

these unjust discriminations, if these " preferentials, " as he
calls them, were done away with, a great many industries in

New England would be injured.

Now, Mr. Chairman, the question comes—if such preferen-
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tials exist, are they just, are they nondiscriminatory, are they
fair? If they are such, then this bill will not interfere with
them; if they are unreasonable, unjust, unfair, or discrimina-

tory, will he stand up before the American people and tell them
that he wants cities in New England made prosperous and kept

prosperous by unjust, unfair, and unreasonable transportation

regulations? [Applause.]

Mr. Chairman, there is no vested right in discriminations

made by Government-chartered corporations in favor of one
person against another, or in favor of one locality against

another. There may be a vested wrong, and, if there be, it

ought to be done away with just as soon as possible. Ah,
Mr. Chairman, it is not without significance that the main
opposition to this bill comes from the Northeast. The share-

holders, directors, and presidents of the great railroad com-
panies come thence, and they have so fixed so-called "prefer-

entials" and other things—that they call by still more polite

names, but the plain English of which is unjust discrimination

—as to build up that part of the country in which they are

interested at the expense of that part of the country in which

they are not interested.

Mr. Chairman, if discriminations, rebates, and unjust

preferential went to the railroad treasury and through the

railroad office to the shareholders as dividends, it would not be

so bad, but they do not go that way. There are rings within

rings in the management of a railroad company just as we have

lately ascertained that there are rings within rings in the

management of life insurance companies. When the traffic

managers of great systems meet in a private room to arrange

joint traffic rates, they are not so much guided by the interests

of the railroads which they represent as they are guided by

the interests of the ring within the ring where management
is concentrated and in the places in which they have invest-

ments.

The gentleman from Massachusetts [Mr. McCall] talked

about the dangerous power to be lodged in these seven men.

AVhy, of course, the power is dangerous. All power is danger-

ous. The power lodged in twelve men to determine whether

I shall be hanged or not is dangerous. [Laughter.]

But power has to be lodged somewhere, and in the ultimate

analysis you have to determine where it is safest to lodge it.

To which would you rather give the "power to crush"—to

a public tribunal exercising its functions in public, subject to

be visited with public indignation, to be removed, or somebody
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who is doing the crushing act when you do not know when they

are doing it, where they are doing it, nor when done know
who did it?

I know what a perfect natural-born conservative dread my
friend from Massachusetts [Mr. McCall] has of the Government
doing too much. I share it with him, but I can assure him
that within five years from now he will not know that this

legislation was ever passed, except that he will find out that

whenever unfair and unreasonable preferentials or discrimina-

tions exist they have been terminated. He will find that the

railroads will not have many lawsuits, because with this law

on the statute books they will themselves correct culpable dis-

criminations between persons or places for the purpose of

avoiding being brought up before the Interstate Commerce
Commission and being made subject to all this expense.

Now, Mr. Chairman, as to the Federal Government taking

too much authority upon itself in the regulation of interstate

commerce, I want to say this to Democrats: They seem to

forget one side of what old Thomas Jefferson said years ago.

He believed in preserving inviolate the reserved rights of the

State as the sheet anchor of local self-government and individual

liberty, but he added to it, "and the delegated powers of the

Federal Government in their full integrity as the only safe-

guard of national independence."

Now there are two sorts of States rights. The States right

to insist that its reserved rights shall not be usurped by the

Federal Government, and generally that is all men think about

when they think about States rights, but there is a coordinate

and coequal States right which exists in this: the right of the

State to insist that the Federal Government shall perform the

duty delegated to it by the Federal Government for the protec-

tion of the State and of the people. [Applause.] That is the

States right for which I stand here.

Mr. Chairman, we on this side of the Chamber have dreamed
for years that some time we might get into power, and when we
did one of the things we were going to do was to pass a bill

like this. Now, I think I see this bill take its way out of this

Chamber northward, and as it goes northward it shall go as a

catapult, overcoming every possible obstruction in its pathway.

Oh, it may receive a few stabs over there under the fifth rib in

the shape of amendments coming from the enemy acting as

nurses to the bill for the time being, while they pretend they

are friends of it; a few little railroad jokers may be put in it,

but when it comes back let us all. Democrats and Republicans,
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make up our minds right here to stay here until the next session
of Congress comes before we in conference cede one single essen-
tial principle in this bill or adopt as an amendment upon it

one single thing that will devitalize it in the slightest degree
or deprive the commission of that power which it ought to have.
[Applause.]

What are we ? The American House of Commons. Who are
our allies? The man in the White House for one, and he is no
contemptible ally either, and I am glad he is with us; the
people of the United States, greater than he or we both put
together and multiplied by ten. Let us find out who governs
America—the President and the House of Commons and the
people all added together, or somebody else somewhere else.

As for my part, I would be willing to stay here and make
it a condition sine qua non to the passage of ordinary appropria-
tion bills that this bill should come back from whencesoever
it may go—virtually as it now is, or at any rate not rendered
impotent of operation by amendment.

Mr. Hepburn closed the debate.

Mr. Chairman, I regret somewhat that some gentlemen par-

ticipating in this debate should have used the occasion for

taking the credit to themselves and to organizations with which
they are connected for the present state of legislation upon
this great question. This is a matter that ought to rise higher

than party. I do not choose to follow any of those who have
spoken on these lines further than to suggest that the law
that we have was written by Republican hands and pressed

through Congress by the arguments and efforts of members
of the Republican organization. I want to remind them that

the amendments to that law adopted two years later were written

by a distinguished Republican, and it was Republican zeal that

secured them as part of the law of the land. I want to remind
gentlemen that the act of 1890—the Sherman Act—was written

by a distinguished Republican Senator ; and, further, I want to

remind gentlemen that the act of 1903—the Blkins Act—was
the work of a distinguished Republican member of the Senate,

and that, if there have been shortcomings in the way of declara-

tions in national platforms upon the part of the Republican

party, there has been no failure when work was to be done

and things were to be accomplished. [Loud applause on the

Republican side.]

Mr. Chairman, this is a great question. One-twelfth of all
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the wealth in the United States is involved in greater or less

degree in this bill. But even this does not mark fairly the

importance of this subject to the American people. Think how
dependent we are for our prosperity, for the comforts of life

even, upon the common carriers of the land. Think of the

infinitude of the transactions between the carriers and those

they serve—millions and millions of transactions.

And yet, Mr. Chairman, the gentleman from Massachusetts

[Mr. McCall] announced the astonishing doctrine that in all

of these multiplied transactions there shall be no practical

arbiter, no one to settle disputes except one of the parties in

interest.

Mr. McCall.—And the courts.

Mb. Hepburn.—And the courts! Ah, yes, the courts. But
we have had the courts during all these years.

I am not like the gentleman from New York [Mr. Cockran],

disposed to decry the power, or honor, or necessity for preserv-

ing respect for the courts. [Applause.] I recognize they are a

necessary agency in the preservation of everything that is dear

to the American citizen, and I reprobate, at least, the good taste

of any gentleman who undertakes to disparage them in the

minds of the people. [Applause.]

I tell you, Mr. Chairman, that whenever that evil day comes,

should it ever come, when the people of the United States feel

that in the courts they cannot hope for justice, that in the

courts they cannot find an agency that will protect them in

their rights and punish their offenders—whenever that day
comes, and that other spirit "of righting oneself"—when that

evil spirit takes possession of the public mind, there is an end
to our institutions and to our boasted liberty. [Applause.]

The gentleman from Massachusetts says the remedies by
courts are ample. Experience teaches that they are not. Not
because of the fault of the courts, but because of the peculiar

character of the transactions involved and because of the dis-

parity in individual power of the contestants in the courts.

Mr. Cockran.—Mr. Chairman, I am sure the gentleman
wants to be fair. I would like to know how the statement of

the gentleman differs in the slightest degree from the statement

that I made. I have not criticised the courts any more than
has the gentleman from Iowa [Mr. Hepburn].

Mr. Hepburn.—The remarks of the gentleman from New
York seemed to me, if not intended for the purpose, to have the
result of inflaming one man's mind against the courts, because
that man was taught that, being poor, he lacked the power and
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could not have that efficient justice, that quick disposal of his

business that another man with wealth behind him and station

to aid him could have, and it was that spirit that I found in

the gentleman's language that seemed to me ought not to pass
unrebuked.

SIe. Cockran.—Mr. Chairman, I would like to ask the gen-

tleman how his statement now differs from mine. It is undis-

puted that the one person whose imprisonment I took occasion

to mention—and I do not at all criticise the justice of that

decision—was committed to jail for violation of an injunction,

while others, although pronounced guilty of a crime by the

decision of that same court, had not been actually incarcerated

or even prosecuted.

Mr. Hepburn.—If I misunderstood the character and pur-

pose of the gentleman's remarks, I am sorry.

Mr. Cockran.—Well, I want to congratulate the committee
on this contribution to the discussion, as I understand the

gentleman now corroborates me by stating that, so far as the

courts are concerned, they are inadequate, and therefore a more
efficient agency to effect a remedy must be established.

Mr. Hepburn.—With that portion of the gentleman's re-

marks I am in entire accord.

It is the carrier that fixes the rate. He imposes upon the

other party the necessity of accepting his rate. He may pay
the charge and then the common law, says the gentleman from
Maine [Mr. Littlefield]

,
gives him a remedy and allows him

to recover for the overcharge. Ah, how barren is that remedy

!

It is a known fact that, though the cases where such suits might

be instituted are counted by millions, none is ever brought be-

cause of the expense, because of the delay, because of the inabil-

ity to secure the proof whereby a judgment is within the limits

of possibility. Therefore it is futile to talk about the courts

as they are constituted furnishing that remedy that ought to

be somewhere existent.

Now, what do we do by this bill? The gentlemen who
oppose it have discussed it as though it conferred upon the

railway commission the power to establish schedules and rates.

They have, I think, sometimes purposely set up this bogy for

the purpose of combating it. No one has proposed that. The

jurisdiction of the commission is limited, as is its power limited,

by this law. They cannot at pleasure establish a rate. Before

their jurisdiction attaches it must be ascertained that a wrong

has been done, an overcharge has been made, a wrong in an

extravagant, unreasonable rate, because the law to-day and the
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common law provide that the carrier's charge shall be just

and reasonable. That is the limit to which he is permitted

to go in fixing his tariff of schedules.

Now, under the operation of this bill, if it should become

a law, it is necessary for some one to allege a violation of the

statute—in other words—that a crime has been done. Investiga-

tion follows and, if it is ascertained that the carrier is in

violation of the law, then the jurisdiction of the commission

attaches, and it is permitted to do what? Fix a rate? Oh,

no; oh, no. It is permitted to establish a just, reasonable,

and fairly remunerative rate that shall be the maximum rate

that the carrier shall charge. That is all. Can you think of

any legislative effort in the direction of control more con-

servative than this? One gentleman complains of this bill

because the words "unreasonable" or "reasonable" have no

accurate judicial determination. There are some words, I think,

that cannot be defined, and yet we use them every day, and the

courts use them. Is it probable that any two of the critics

of this bill would agree as to the legal definition of the word
"fraud"? And yet the courts have been industriously at

work upon that for centuries, trying to find out what constitutes

fraud. There is no definition that would be satisfactory to any
lawyer that ever read a law book. There are proximations,

and yet you will find after the study of the most carefully

prepared definitions that in your own experience you have had
cases that do not come within that definition.

I could not define the word "reasonable" in a way satis-

factory to myself. I doubt whether any gentleman could do
that, but he could in a series of cases, exercising his best dis-

cretion, looking at all the facts that may be brought to bear

upon a given case, arrive at a conclusion that will be in har-

mony with the demands of justice and will be right in all of its

bearings upon all of the parties. It is a very difficult thing,

a very difficult thing, to use words of our English language
that are not susceptible of varying interpretations. The gentle-

man from Ohio [Mr. Grosvenor] was exercised the other day
because there was not sufficient definiteness in the language
used. I do not know that I see before me one individual whom
I believe can write an English sentence of twenty words that

I cannot give more than one meaning to. He has undoubtedly
heard the story of the little Kentucky girl who at her prayers
in the morning said, "Good-by, God; we are going to move to

Missouri!" [Laughter.] Her wicked brother, who happened
to overhear her, and who was jubilant at the idea of the journey,
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used the very same sentence, but he said,
'

' Good ! By God, we
are going to move to Missouri!" [Renewed laughter and
applause.]

The gentleman from New York [Mr. Sulzer] told us that
this bill did not provide dire and certain punishments behind
the bars of the penitentiary for the criminal classes—those

whom gentlemen here will agree are violating the provisions

of this law or engaged in conduct now that if continued after

the proposed law would become criminal—and that it was be-

cause of these two defects that the law was fundamentally and
radically deficient. He told us with much elation that he had
prepared a bill—No. 8414. Those figures impressed themselves
upon my memory, and I never will forget them [applause]

as the file number of a bill embodying all wisdom upon this

subject.

But here is the provision of bill No. 8414 on the subject

of punishments. The gentleman wanted Rockefeller and all

those gentlemen he named behind the bars, so that he could

enjoy the sight of them as prison convicts.

That any person, association, or corporation violating any of the

provisions of this act shall be deemed guilty of a misdemeanor

—

[Laughter.]

The penitentiary is "suspended." [Laughter and applause.]

And on conviction thereof shall be punished in the manner provided

by the act approved February 19, 1903, entitled "An act to further

regulate interstate commerce. '

'

You may recollect, gentlemen, that the act of 1903 repealed

the prison penalty of the interstate commerce act. [Laughter
and applause.]

Mr. Sulzee.—If I made an error in regard to the extent

of the punishment, why did not the gentleman from Iowa, as

chairman of the committee, in the interest of the people, amend
my bill and make the punishment fit the crime?

Mb. Hepburn.—There is no trouble about answering that

question at all, sir. We had an act passed in 1887 that provided

vigorous, severe prison penalties for the violation of many pro-

visions of the interstate commerce act.

Up to 1903, sixteen years, no conviction had been had under
that act. It was said here upon this floor and elsewhere that

the reason was obvious—that the men who knew the facts by
which convictions before juries could be made possible were
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all of them railroad men. They were the men familiar with

conditions, familiar with facts, the only ones whose testimony

would be adequate to secure convictions, and that there was

that esprit du corps among them that they would not testify

where it meant going to prison on the part of their fellows and

that if the punishment were by fine largely increased convic-

tions could be had.

Mr. Hepburn concluded as follows:

I regard this as the most important single question which we
now have to deal with. I do not believe that we will be able

by this legislation or any other to prevent rebates in some
instances being given, to prevent preferences being shown to

some locality, to some person, or to some character of trafSe,

but it will aid toward minifying a number of wrongs; it will

give greater contentment to all the people in the belief that

they are not being made the puppet and the football of carriers.

I would be glad if certain other enactments might have been a

part of this bill, but I contented myself in omitting them with

the hope that we could unite upon this measure in the committee

with unanimity and secure its passage through this House with-

out amendment, believing that in other places there might be a

moral effect from that action that would aid in the completion

of the legislation. I thank the members. [Prolonged applause.]

A number of amendments to the bill were offered

and rejected. It was passed on February 8 by a vote
of 346 to 7.

The Senate referred the bill to the Committee on
Interstate Commerce, which reported it on February 26.

It was debated at great length, the chief opponents being
Joseph B. Foraker [0.], John T. Morgan [Ala.], and
Edmund W. Pettus [Ala.], and, after amendment, was
passed on May 18 by a vote of 71 to 3 (the Senators
above mentioned).

Robert M. La FoUette [Wis.] took a leading part
in the discussion. In an exhaustive speech thrice con-
tinued, beginning on April 19 and ending on April 23,
he advanced a number of propositions, which, on the
day of the vote (May 18), he enumerated, closing with
an appeal for the
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Physical Valuation of Eailroads

Senator La Follette

I offered several amendments to this bill. I offered no
amendment upon which any political question ought to have
been raised or any party vote cast. Every amendment which
I offered would have strengthened its provisions and made it

more just to the shippers, the consumers, and yet not one of

those amendments was unfair to the carriers of this country.

I proposed the following amendments to this bill:

1. To restore the penalty of imprisonment for violations of

the interstate commerce law.

This amendment was defeated by a vote of 49 nays to 27

ayes, forty-seven of the negative votes being those of Re-
publican and two of Democratic Senators; of the votes for the

amendment, twenty-six of the Senators voting were Democrats.

2. To strike out the two-year limitation, by the terms of

which orders of the commission expire two years from the time

when such orders go into effect.

This amendment was rejected without a roll call, the votes

in opposition thereto coming from Republican Senators.

3. To provide that, when testimony is offered upon trial

different from the testimony upon which the order of the'

commission is based, testimony shall be taken by the trial court,

the action suspended for fifteen days, the evidence certified back

to the commission, and the commission given an opportunity to

modify or revoke its former order.

This amendment was defeated—ayes 26, nays 49. Twenty-

five Democratic Senators voted for the amendment; forty-eight

Republican Senators voted against the amendment.

4. Substitute to section 15 providing for

—

(a) Authority for the commission to issue orders upon its

own motion.

(6) To fix a maximum rate.

(c) To fix a differential, and to prescribe both a maximum
and a minimum rate.

(d) To change the classification of any article.

(e) To determine what regulation or practice in respect to

transportation is just and reasonable.

All Republican Senators who voted, excepting myself, voting

against the amendment.
5. To forbid every Federal judge who owns shares of stock

or bonds of a common carrier subject to the provisions of this
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act, or who uses a free pass or procures for the use of others

free passes over such railroads, from hearing or deciding any
proceeding or presiding at any trial under the provisions of

this act.

Laid upon the table by a vote of 40 to 27—forty Republican

Senators voting in the affirmative, twenty-five Democratic

Senators voting in the negative.

6. That upon the trial of any action brought to set aside

or modify any order made by the commission a copy of the

evidence introduced by the plaintiff shall, upon motion made
on behalf of the commission, be transmitted to the commission,

and the court shall stay further proceedings in such action

for fifteen days from the date of such transmission that the

commission upon receipt of such evidence may alter, modify,

or amend the same. The amended order shall take the place

of the original order, as though made by the commission in

the first instance.

The amendment was laid upon the table without debate

—

ayes 41, nays 30. Forty Republican Senators voted to lay the

motion on the table. All Senators voting in the negative were
Democrats except four.

7. That the commission shall estimate and ascertain the fair

value of the property of every railroad engaged in interstate

commerce, as defined in this act, and used by it for the con-

venience of the public.

Motion to lay on the table rejected by a viva voce vote.

Motion later renewed, and amendment laid on the table—ayes

40, nays 27. Thirty-nine Republican Senators voted to lay the

amendment on the table. All votes against laying the amend-
ment on the table were recorded by Democratic Senators ex-

cept six.

8. To adopt the block system, insuring greater safety to

the traveling public. Amendment rejected without roll call.

All votes against the amendment came from the Republican side

of the Chamber.
9. For the railway employers' liability amendment for the

relief of railway employees.

Defeated—ayes 28, nays 45. Those who voted in the affirm-

ative were all Democrats except four. Of those voting against

the amendment all were Republicans except three.

There cannot be offered here or before the country any
satisfactory argument or reason against the amendments which
I proposed. No arguments have been made or reasons offered

against their adoption. My Republican colleagues, under the
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leadership of a few New England Senators, lined up to vote
down those amendments in nearly every instance without ex-

planation or justification.

This bill, when it becomes a law, will not put this question
at rest. It cannot. When Congress merely clothes the com-
mission with power to ascertain whether rates are relatively

equal and withholds from it all authority and all means of

determining whether those rates are just and reasonable, it can-

not be expected that such inadequate legislation will solve this

great problem and satisfy the public demand for not only
equal, but also just and reasonable rates.

The question which this bill should settle, but does not settle,

will be a live issue in the next campaign for the election of men
to both branches of Congress who will stand for a full measure
of relief from oppressive transportation abuses.

So long as the legislation relative to the common carriers

of this country permits these corporations to increase their

capital stock without limit, increase it without adding anything

of value to their properties, and increase it solely with the pur-

pose of fixing rates upon that inflated capitalization, in order

to pay profits and dividends to those holding the stocks and
bonds, in which they have no real investment, just so long this

question will be a vital issue before the American people.

There is to-day in the stock and bond valuation of the rail-

roads of this country upward of seven billions of water. If

the American people are expected to continue to pay transpor-

tation charges that will make a return upon that valuation, the

temper of the people of this country is not understood here.

Until there is invested in this commission or some other

authoritative body the power to determine the real, true valua-

tion of the railroads of this country and the authority to fix

rates so that they shall bear only a fair return upon that fair

value, Senators may as well understand now that you will have

this question constantly before you. It will not be possible to

suppress it or keep it within the closed doors of committees for

nine years to come. At every session, until an adequate measure

is adopted, while I remain a member of this body the demand
will be made here for legislation that will insure to the people

of every State fair treatment at the hands of the common
carriers of the country.

On May 25 the House disagreed to the Senate amend-

ments, and the bill went to conference. This was
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abortive, and a second conference was ordered which
also ended in disagreement. The third conference was
successful. It reported a compromise bill on June 28.

The compromise provisions were thus explained by
James S. Sherman [N. Y.] of the committee

:

The new bill incorporated generally the Senate amendment
forbidding passes except to certain classes of passengers such

as railroad employees, charity agents and objects of charity, in-

mates of soldiers' homes, etc.;

It ordered the installation of switch connections where the

commission thought advisable;

It receded from the Senate amendment forbidding discrim-

ination between passengers (e. g., as against negroes, thus per-

mitting "Jim Crow" cars)
;

It forbade "rebating" in the fullest and most explicit

fashion

;

It changed fhe House provision requiring that the order of

the commission shall take effect thirty days after notice to the

carrier to the Senate amendment that, except in the case of

money payment, the order shall take effect "within a rea-

sonable time—not less than thirty days";
It provided for appeals from orders to the Supreme Court;
It made the "original carrier," i. e., the railroad taking the

shipment, responsible for the same.

The bill was passed on June 29, and signed by Presi-

dent Roosevelt on June 30, 1906.














