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calculated to elicit, not merely a statement, but the truth
Thompson1.159JJ I Q.b. 12 was decided by a Divisional Court on a case

stated, and was cited with approval by the Judicial Committee
in Ibrahim v. R. [1914] A.C. 599 at page 610. Cave J., in a
judgment with which the other members of the Divisional
Court concuped, said ''In Reg. v. Baldry, 2 Den. C.C. 430
at page 442, it is said by Pollock, C.B., that the true ground of
the exclusion is not that there is any presumption of law that a
confession not free and voluntary is false, but that 'it would
not be^fe to receive a statement made under any influence or
rear. He also explains that the objection to telling a prisoner
that it would be better to speak the truth is that the words
import that it would be better for him to say something .... If
these principles and the reasons for them are, as it seems
impossible to doubt, well founded, they afford to magistrates
a simple test by which the admissibility of a confession may be
decided. They have to ask, is it proved affirmatively that the
confession was free and voluntary—that is, was it preceded
by any iriducement to make a statement held out by a person
m authority? .... (The magistrates) add that they found, as a
fact, that the statements made by Crewdson were calculated to
elicit the truth, and that the confession was voluntary. The
first of these findings, if the ruling of Pollock, C.B., in Reg. v.
Baldry is, as I take it to be, correct, is entirely immaterial."

A confession, by section 27(1) and section 19 of the
Evidence Ordinance, is a statement made by a person charged
with a crime, stating or suggesting the inference that he
committed that crime. The Ordinance does not say that in order
to constitute a confession the statement or the inference which it
sug^sts must be true. That is a question for the trial court to
decide, upon the whole of the evidence in the case. When
section 28 speaks of an inducement, threat or promise which
has caused the confession to be made, what is in contempla
tion as having been caused to be made is no more than a
statement stating or suggesting a certain fact, irrespective of
whether what is slated or suggested is the truth or otherwise.
1 he question raised by section 28 is not "Was the confession
preceded by an inducement to confess the truth?" nor is it
'Was the confession preceded by an inducement calculated
to make the confession an untrue one?" It is "Was the confes
sion preceded by an inducement to make a statement?"

It is plain that there was an inducement, and a very
powerful one, to make a statement here; and the confession is
irrelevant and must be rejected.
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The Queen
V.

Viapbong

Hurley, S.P.J.
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MUSA ARANDUM BAUCHI NATIVE AUTHORITY

[N.C.A.D. (Reed, Ag. S.PJ., Abubakar Gummi, D.G.K.,
and McCarthy, Ag. J.) January 19, 1961]

[Jos—Criminal Appeal No. JD/lOOCA/1961]

Criminal law—culpable homicide not punishable with
death—sudden fight—undue advantage—unarmed opponent—
weapon in offender's hand when fight begins—Penal Code,
s. 222 (4).

The appellant, without premeditation in a sudden fight
in the heat of passion upon a sudden quarrel between him
and Ali, aimed a blow at Ali with a knife and struck Inuwa by
mistake. Ali and Inuwa were unarmed. Inuwa died as a result
of the blow. When the quarrel began, the appellant had the
knife in his hand and was using it to clean a rabbit.

Held:

The appellant was guilty of culpable homicide not
punishable with death.

(Editorial Note.—Because the appellant did not take the
knife into his hand for the purpose of striking the fatal blow,
but already had it in his hand for another purpose, he had not
'haken undue advantage or acted in a cruel or unusual manner"
within the meaning of section 222 (4) of the Penal Code.)

It appears to follow that actions will not amount to
taking undue advantage unless they are intended that way.
This is consonant with the remaining requirement of the
subsection, namely, that the offender should not have acted in
a cruel or unusual manner, for cruelty is a matter of intention.
On the other hand, a man's intentions may be inferred from
his acts. And an intention to take undue advantage, or an
intention of cruelty, may more readily be inferred from
unusual acts.)

Criminal Appeal

Quinn for appellant;
Buba Ardo, Crown Counsel, for respondent.

Reed, Ag. S.P.J. (delivering the judgment of the Court):
This is an appeal against the decision of the Emir of Bauchi's
Court. The appellant was convicted under the Penal Code of
culpable homicide punishable with death and was sentenced
to death.



Northern Region of Nigeria Law Reports 1961 51

The appellant does not dispute that he stabbed the
deceased, Inuvva, with a knife and that Inuwa died as the S'uc^n.a.
result of that stab wound. There were before the Emir's sj*.;.
court two accounts of the circumstances in which the stabbing
took place and these accounts varied greatly. One account
was given by the witness Kusa; the other was given by the
appellant himself.

r 11 account of what happened may be summarised astollows. There had been a dispute in which one Ali and the
appellant had been involved: this dispute had not been
serious it had been settled and Ali had gone away. Some
time elapsed and the parties had been drinking. They had a
rabbit and they were roasting it to eat. The appellant took
up a knife and Inuwa who, apparently, was frightened that
the appellant might attack Ali with it, asked him why he had
taken the kmfe as Ali had gone away. Thereupon the appellant
said he would do to Inuwa what he was going to do to Ali and
gave Inuwa the fatal stab.

Appellant s account may be summarised as follows.
He agreed that there had been, earlier in the evening, a
dispute between himself and Ali. He agreed that later they
prepared a rabbit to cook. But he said that Ali came back and
after saying that we both had to die with him" attacked him
by pulling him off the bed. They struggled. The appellant
had m his hand a knife with which he had been cleaning the
rabbit and he tried to stab Ali with it. Inuwa intervened to
protect Ali and the knife, aimed at Ali, struck Inuwa by
mistake. ^

Now unfortunately the Emir's court does not state
specifically which of these two accounts it accepted The
judgment does, howeyer, suggest that it accepted the appel
lant s account because it found an offence proved under

of the Penal Code ''since you killed Inuwa with
mlful intention of killing Ali". Section 223 states, in effect
that if a person causes the death of a person other than the
person whose death was intended it is still culpable homicide
We thi^, therefore, that it is clear that the Emir's court
accepted the appellant's account of what happened and
rejected that of Kusa. We must, therefore, for the purposes of
this appeal treat what the appellant told the court as the facts
proved in the Emir's court.

Counsel for the appellant has argued, inter alia, that
although the appellant was guilty, on his own evidence, of
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Arsndum
V,

Bauchi NA.

Reed, Ag. S.P.J.

culpable homicide it was not punishable by death in view of
section 222 (4) of the Penal Code which reads as follows—

''Culpable homicide is not punishable with death
if it is committed without premeditation in a sudden
fight in the heat of passion upon a sudden quarrel and
without the offender's having taken undue advantage or
acted in a cruel or unusual manner."

We think it is clear upon the facts that the stabbing was
committed without premeditation in a sudden fight in the
heat of passion upon a sudden quarrel. The requirements of
the subsection—

"Without the offender's having taken undue advan
tage or acted in a cruel or unusual manner",

are, however, more difficult to interpret. The appellant admits
that Ali was unarmed and he, the appellant, used a lethal
weapon, a knife. A matter, however, of the greatest importance
to the appellant's case is that he had a perfectly valid reason
for having the knife in his hand at the time he was attacked by
Ali; he was cleaning the rabbit with it.

Now the Indian Penal Code has a provision exactly the
same as section 222 (4) of our own Penal Code. The matter
is dealt with in Ratanlal on the Law of Crimes, 19th Edn.,
at page 741 under the heading "Death caused without
premeditation in a sudden fight in the heat of passion without
taking undue advantage or acting in a cruel manner." It
would appear that, in normal circumstances, if a person used
a knife or dagger in a fight while the other party was unarmed,
that would amount to taking undue advantage. In other
words, if he managed to get hold of a knife, or drew it from
his pocket, the offence would be murder (or culpable homicide
punishable with death in the Northern Region of Nigeria).
But we quote the last paragraph of page 742—

"If a person receives a blow, and immediately
avenges it with any instrument that he may happen
to have in his hand, then the offence will be only man
slaughter, provided the blow is to be attributed' to the
passion of anger arising from that previous provocation,
for anger is a passion to which good and bad men are
both subject. But the law requires two things, first, that
there should be that provocation, and secondly, that the
fatal blow should be clearly traced to the influence of
passion arising from that provocation."

Manslaughter is, in this region, the same thing as culpable
homicide not punishable by death.
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We accept that statement of the law and follow it. In
our view it covers the facts of the appeal before us. We
accordingly allow the appeal to the extent that we set aside
the finding of culpable homicide punishable by death and the
sentence of death; we substitute a finding of culpable homicide
under section 220 of the Penal Code and find that the culpable
homicide is not punishable by death by virtue of section 222 (4)
of the Penal Code.

Arandum
V.

Bauchi NA.

Reed.Atr. S.P.J.

Appeal allowed and conviction of culp
able homicide not punishable with
death substituted.
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JAMES ABOJE COMMISSIONER OF POLICE

[C.A. (Reed, Ag. S.PJ. and McCarthy, Ag. J.)
December 8, 1960]

fMakurdi—Criminal Appeal No. JD/64CA/1960]
Criminal Procedure—-judgment—oral judgment—recording

reasons for judgment—where reasons necessary—Criminal
Procedure Code, Cap. 43 of the Laws of the Federation of
Nigeria, s. 245, proviso.

Magistrate—oraljudgment—recording reasons for judgment.

The appellant was convicted of an offence of extortion
under section 406 of the Criminal Code, by receiving money
with intent to steal with the threat that the complainant
would be arrested for destroying a prohibited tree.

The appellant's defence at the trial was that the complain
ant had brought the money to him and had asked him to "beg"
a forest guard with it, and he had then taken it to a police
constable and told him how he had received it. The police
constable was a prosecution witness, and his evidence corrobo
rated the appellant's story. The evidence of the forest guard,
who was another of the prosecution witnesses, went some way
towards supporting the defence, and there was circumstantial
evidence to support it as well.

The trial magistrate delivered an oral judgment, and
recorded "Notes of Judgment" which were to the following
effect:—the defence was a denial of any demand or receipt
of money; the issue was simple, namely, whether the accused
or two of the prosecution witnesses (neither of them the police
constable or the forest guard) were to be believed; the two
witnesses seemed truthful and the appellant did not; and the
magistrate had considered the defence most carefully and was
convinced that the prosecution had satisfied him beyond
reasonable doubt of the appellant's guilt.

Held:

The case was not one of a minor and uncomplicated
nature where the giving of an oral judgment was
appropriate. The defence was so complicated and
received such considerable support from the
prosecution evidence that it should have been set
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out and dealt with by the magistrate in his judgment.
The failure of the magistrate to deal with these —
matters of defence in his notes of judgment left
the Court with the impression that he had not given
the defence the consideration which was due to it.
Accordingly, it would be unsafe to allow the
conviction to stand; and the appeal was allowed.

Case referred to:

Otti V. Inspector-General of Police 1956 N.R.N.L.R. 1.

Criminal Appeal

Ogunkanmi for appellant;
Buha Ardo, Crown Counsel, for respondent.

Reed, Ag. S.P.J.: This is an appeal against the decision
of the Magistrate Grade I, sitting at Makurdi, convicting the
appellant of an offence under section 406 of the Criminal Code
on 19th April, 1960. We allowed the appeal on 1st December
and stated that we would give our reasons on 8th December.

The appellant appeared before the learned magistrate on
19th April on a charge of six counts. Each of the counts alleged
an offence under section 406 on the 8th day of May, 1959;
in each count he was charged that he "with intent to steal did
receive" a sum of money "with the threats that" the complainant
"will be arrested for destroying a prohibited tree". The
complainant in each of the counts was a different person and
the amounts alleged to have been received were different in
each case but totalled j£9-13s-0i/. Before trial began the
magistrate recorded—

"This appears to fall within section 157 of the
Criminal Procedure Ordinance. I therefore discharge
accused on counts 4, 5 and 6 not on the merits."

We are of opinion that trial could have proceeded on all six
counts by reason of section 158 but this is not relevant for the
purposes of this appeal. Thereafter the prosecution led
evidence in support of the 1st, 2nd and 3rd counts only.
At the close of the case for the prosecution the magistrate
recorded—

"Accused discharged on counts 1 and 2. Case to
answer count 3."

No reason is recorded why the magistrate ordered the discharge
on counts 1 and 2 and the evidence of the complainants in
each of these counts appears to be in identical terms with the
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% evidence of the complainant in count 3. Again this is irrelevant
c.ofp. insofar as this appeal is concerned but we think that the

Reed.Ae.s.p.j. magistrate should have recorded his reasons for the discharge
on counts 1 and 2.

fm

We allowed this appeal because, in our view, the learned
magistrate had not given proper consideration to the defence
in the court below. We refer to the decision of this court in
Otti V. Inspector-General of Police 1956 N.R.N.L.R. 1 at page
2 where the Court stated:

''Except for cases which may properly be dealt
with under the provisos to section 245 of the Criminal
Procedure Code, it is important that in all criminal cases the
judgment should show that the defence—no matter how
weak or even frivolous—has received that full considera
tion which it is the right of every accused person to have.
We are not saying that in this case the learned Magistrate
failed to give the defence that full consideration. We
are complaining that the judgment does not show it.
All that we are told is that the Magistrate accepted the
evidence of the prosecution: we are not told why .... We
appreciate that under the proviso {a) to section 245 of
the Criminal Procedure Code it is sufficient if the Magist
rate records briefly in the book his decision and delivers
an oral judgment. When a case is of a minor and un
complicated character and the Magistrate considers that
it is a proper case in which to deliver an oral judgment it
is important that in his oral judgment he should deal
adequately with the defence."

The learned magistrate in the case before us delivered an
oral judgment and recorded his "Notes of Judgment". Now
in our view this case was not one of a "minor and un
complicated" nature where the giving of an oral judgment
under the proviso to section 245 was appropriate. In our view
the defence was so complicated, as we shall show, and received
such considerable direct and circumstantial support from
the prosecution witnesses that it should have been set out by
the magistrate and dealt with by him.

The defence, briefly, was as follows: The complainant
in count 3 (the count on which the appellant was convicted)
approached him and told him that he and the complainants
in the other five counts had been arrested by the Forest
Guard. The six of them gave the appellant mone> and asked
him to go to the Forest Guard with the money to "beg" the
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Forest Guard. The appellant took the money to a police; ■'
constable, gave him the money, told him how he had received
the money and, as a result, the six complainants were arrested.
Of the defence the magistrate has recorded in his notes of
judgment—

"On the other hand the accused was most un
impressive in the box. The defence is a denial of any
demand or receipt of money. I have considered this
most carefully and am convinced that the prosecution
have satisfied me beyond reasonable doubt of accused*s
guilt on count 3."

Now it is true that the third prosecution witness gave evidence
which supported the allegations in the charge and his evidence
was fully corroborated by another witness. The magistrate
wrote in his notes of judgment—

"The issue in this case under section 406 of the
Criminal Code is simple, namely whether the accused
or 3rd and 4th accused are to be believed.''

and then went on to say that he believed that third and
fourth accused "endeavoured sincerely to describe what
occurred on 8th May, 1959". When the magistrate wrote "3rd
and 4th accused" he obviously meant "3rd and 4th prosecution
witnesses". But we do not agree that the issue was as simple
as the magistrate stated it. We shall now give our reasons for
stating that there was such direct and circumstantial evidence
in the prosecution case which supported the defence that the
issue was not a simple one.

First, there is the evidence of P.C. Eche, the prosecution's
fifth witness. His evidence was as follows:

"On 9th May, 1959 I was at Bagaji. I saw the
accused about 6 p.m. in my compound he said Warri
people had sent him with money to give to Attah;
^9-13^-Of^. There was in notes and 73 shillings. He
wanted to give me the money. I took it. I could not find
the people who had given accused the money. Accused
gave me their names. I later called these people and the
accused. I said I would hand over the case to a P.C.
from Oturkpo."

That is his evidence in full. Attah is the Forest Guard. This
evidence corroborates accused's version of what happened
and, if it is true, it follows that the third and fourth prosecution
witnesses are liars because they both alleged that they first
reported to P.C. Eche; they alleged that they reported the
appellant to P.C. Eche who challenged the appellant and

This page will be re-issued in the next part.
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c^i then, later, the appellant produced the £9-l3s-0d. The
Reed Ag spt Hiakcs no reference to the evidence of P.C. Eche■  ■ ■ ■ ■ in his notes of judgment but the following is recorded im

mediately after the evidence of that witness—
(Prosecutor—I will not ask further questions as

this witness may incriminate himself in respect of possible
prosecution.)"

Now we think that this was a very improper remark for the
prosecutor to make. It leaves us with the impression that he
was displeased with the evidence and sought to discredit it
with this remark. There is nothing whatsoever in the evidence
of P.C. Eche, as recorded, to show that he was not telling the
truth; indeed it appears that some, if not all, of the six persons
in respect of whom the appellant was charged with extorting
money in the court below were convicted of corruptly giving
this money to the appellant. Thus one of them, Enenyi Adabo,
said—

"I was subsequently arrested because accused said
I gave him money. I was arrested on making my report,
I was detained for ten days at Bagaji and then sent to
prison for three months by the Alkali at Bagaji."

Another, Audu Ikwuaja, said—
"Accused handed me to P.C. Ellah to take me to

the prison yard. I was not taken to any court. P.C. Ellah
let me out, three months later."

It is not for the prosecutor to decide that he will not question
a witness because the witness may incriminate himself. It
is for the court to warn a witness, when the question is asked,
that he is not compelled to answer a question if the answer
incriminates him.

^Secondly, there is the evidence of Attah, the prosecu
tion's sixth witness, who was the Forest Guard. This evidence
is very scanty and imprecise but it does appear to bring out
two matters which support the appellant's case—(1) that he,
Attah, did arrest the six people from whom the appellant is
charged with extorting money and (2) that the appellant did
approach Attah to "beg" him on their behalf.

Thirdly, there is the circumstantial evidence which
supports the defence case. It is not, of course, for an appeal
court to make findings of fact on the evidence and we shall not
attempt to do so. But we do observe that the circumstances
offer such support to the appellant's version of what happened,
and make the prosecution's version so unlikely, that we think

This page will be re-issued in the next part.
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the learned magistrate was bound to deal with them at length
in his notes of judgment. First, it is remarkable that six
persons would pay the appellant, a vaccinator, sums of money
as "fines" for Forestry offences. It is true that the magistrate
states that—

"It is a measure of the ignorance of these people that
they cannot differentiate between a Forest Guard and a
Vaccinator"

but he does not comment upon evidence before him that the
third prosecution witness, the complainant in the count upon
which the appellant was convicted, was the brother-in-law
of the appellant. And a vaccinator is a person likely to be
well-known in the district. Secondly, there is the remarkable
thing that the appellant was on one day, 8th May, extorting
money from six different people for Forestry offences when,
at the same time, the Forest Guard was proceeding against
them for Forestry offences. And thirdly, there is a very clear
motive for these six people lying against the appellant; he
had let them down by going to the police and reporting the
commission of a criminal offence by them and it was in their
interests to tell the story they have told.

The failure of the magistrate to deal with these matters
in his notes of judgment leaves us with the impression that
he has not given the defence the consideration which was due
to it. This was why we allowed the appeal on 1st December,
set aside the conviction and sentence, and substituted a
verdict of acquittal. We considered that it would be unsafe to
allow the conviction to stand.

Appeal allowed.

D 59

Aboje
V.

C of P

Reed, Ag.
S.P.J.
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