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were engaged in the sale of investment con- Appellants contend that the trial court 
tracts.® The record shows that appellants committed error in the admission of certain 
made sales of the land by means of false evidence and in refusing to give the special 
promises and agreements to drill oil wells instructions to the jury requested by them, 
from which the investors would earn large These contentions are without support in the 
profits. Warranty deeds purporting to don- record. We think the verdict was amply 
vey title in such circumstances constituted warranted by the evidence as to all of the 
investment contracts within the meaning of appellants, and the judgments appealed 
the Securities Act.® It was the practice of from are affirmed, 
those appellants who made sales of the land j: . , . 
to order warranty deeds from appellant 
Mansfield at San Antonio, Texas, by mail; 
and the latter then executed deeds and 
mailed them to the County Clerk at Alpine, 
Texas, with instructions to forward them 
after recordation to one of the appellants 
in California, or to an investor. The 
scheme could not have been carried out 
without the use of the mails. 

[6, 7] Appellants contend that there was 
no conspiracy or intent to use the mails in 
furtherance of a fraudulent scheme. The 
conspiracy consisted of a scheme to defraud 
people in the sale of land. The Government 
charged, not a conspiracy to commit a single 
act, but a continuing conspiracy to carry on 
the fraud for a long period of time. It is 
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Principal and agent <3=3103(7) 
Where agent, to whom paintings had 

the rule that where the accornplishment of been consigned for sale, wrote principal 
the conspiracy contemplates the use of the inquiring whether agent would be author-
mails, and such use is essential to the ex- ized to sell any of principal's water colors 
ecution of the scheme, intent on the part of for reproduction, and principal replied that 
the conspirators to use the mails may be in- he had no objection to selling one of his 
ferred. In the instant case the use of the pictures for reproduction, the agent was 
mails was indispensable in carrying out the authorized to sell any of the paintings 
conspiracy. This warranted the finding that theretofore consigned even to one who 
all who feloniously participated in the desired to reproduce same and to pass corn-
scheme were guilty of conspiracy to use the ' plete title thereto without reservation^ ' 
mails to defraud, although they did not 
themselves make use of the mails. It was 
not necessary to show intent in connection 
with the substantive counts of the indict
ment. It was enough to show that the mails 
were used and that the scheme was one 

2. Copyrights <3=377 
Where principal authorized agent to 

sell paintings for reproduction, reproduc
tion by buyer was proper, and fact that 
title to painting again passed at later date 

which reasonably contemplated the use of to agent individually under its contract 
the mails.^® with buyer was unimportant in determining 

8 Securities and Exchange Commission 
V. W. J. Howey Co., et al., 5 Cir., 151 
P.2d 714, appeal pending. 

9 15 U.S.C.A. § 77b(l). 
10 Spivey v. United States, 5 Cir., 109 

P.2d 181, 184, certiorari denied 310 U. 
S. 631, 60 S.Ct.'l079, 84 L.Ed. 1401; 
Morris v. United States, 5 Cir., 112 P. 
2d 522, 530, certiorari denied 311 U.S. 
653, 61 S.Ct. 41, 85 L.Ed. 418; Guardali-

bini V. United States, 5 Cir., 128 P.2d 
984; Steiner v. United States, 5 Cir., 
134 P.2d 931, certiorari denied 319 U. 
S. 774, 63 S.Ct. 1439, 87 L.Ed. 1721; Blue 
V. United States, 6 Cir., 138 P.2d 351, 
359, certiorari denied, 322 U.S. 736, 64 
S.Ct. 1046, 88 L.Ed: 1570; United States 
V. Cohen, 2 Cir., 145 P.2d 82, certiorari 
denied 323 U.S. 799, 65 S.Ct. 440, 89 L. 
Ed. 636; Marshall v. United States, 9 
Cir., 146 P.2d 618, 157 A.L.R. 241. 
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principal's right to recover for alleged 
infringement of copyright. 
3. Copyrights ©=77 

Where agent authorizedly sold prin
cipal's painting for reproduction but agent's 
employee absconded without having made 
settlement with principal, the fact that 
agent, after repurchasing painting from 
original buyer, made arrangement to pur
chase painting from principal, was without 
special significance in determining right 
of principal to recover from agent and the 
original buyer for alleged infringement of 
copyright. 
4. Customs and usages ©=I4 

Custom must yield to express agree
ment. 
5. Copyrights ©=50 

Where agent had complete authority 
to sell painting without reservation, artist's 
common-law copyright, if any, passed under 
the sale and subsequent statutory copyright 
obtained by the artist was invalid. 17 U.S. 
C.A. § 1 et seq. 

Appeal from the District Court of the 
United States for the Northern District of 
Illinois, Eastern Division; Philip L. Sul
livan, Judge. 

Action by Aiden Lassell Ripley against 
Findlay Galleries, Inc., and another for 
infringement of a common-law copyright 
in a painting and for infringement of a 
statutory copyright, wherein a cross-com
plaint was filed. From an adverse judg
ment, the defendants appeal. 

Reversed and remanded with directions. 

Charles B. Cannon, of Chicago, 111. (Wal
lace & Cannon, of Chicago, 111., of counsel), 
for appellant Findlay Galleries, Inc. 

Samuel Topliff, of Chicago, 111. (Top-
liff & Horween, of Chicago, 111., of coun

sel), for appellant Goes, Lithographing 
Company. 

Cedric W. Porter and George P. Dike, 
both of Boston, Mass. (Dike, Calver & 
Porter, of Boston, Mass., and C. B. Span-
genberg and Dawson, Booth & Spangen-
berg, all of Chicago, 111., of counsel), for 
appellee. 

Before SPARKS and MAJOR, Circuit 
Judges, and BRIGGLF, District Judge. 

BRIGGLF, District Judge. 
Appellants challenge the propriety of a 

judgment of the District Court holding 
that they had unlawfully brought about 
the reproduction of one of appellee's paint
ings and requiring appellants to account 
to appellee for gains and profits. 

Appellee (plaintiff below) is an artist 
residing in the state of Massachusetts. 
Appellant, Findlay Galleries, Inc. (one of 
the defendants below), is an Illinois cor
poration engaged in conducting an art 
gallery. Goes Lithographing Company 
(one of the defendants below) is an Il
linois corporation engaged in commercial 
lithography. The parties will hereinafter 
be referred to as plaintiff and defendants, 
as they appeared in the trial court. Ju
risdiction is conceded. 

In January, 1942, plaintiff consigned to-
defendant Findlay, as his agent, 11 of his 
productions for the purpose of exhibition 
and sale, including among them a water 
color entitled "Three Grouse in Snow," 
which painting is the only one involved 
in this proceeding. The price fixed for 
the sale of this painting was $300 with 
$100 to be retained by Findlay as its com
mission. Findlay exhibited the various-
paintings and offered them for sale, but 
apparently without success. On March 
14, 1942, it wrote plaintiff a letter ^ advis-

I "March 14, 1942 
"Mr. A. Lassell Ripley 
"52 Totteu Road 
"Lexington, Mass. 

"Dear Mr. Ripley: 
"We recently hung an interesting water-

color show, which included some of your 
work, and while we had a great many peo
ple come in I am sorry to say we made no 
sales of your paintings. 

"However, we have a client who is an 
important lithographer, who for the last 
few years has done the calendars for the 
Milwaukee Journal. He was very much 
interested in your work, and inasmuch as 
this year they are going to use a calendar 
of this type of subject he suggested that we 
write you to see if it- would be agreeable 
to use any of your watercolors or etch
ings, or even he might want you to doi-
something especially for them. 
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ing that it had not been able to make any 
sales of the paintings and inquiring if 
plaintiff would be interested in having it 
sell any of his water colors for reproduc
tions. On March 16, 1942, plaintiff re
plied ^ that he had no objection to sehing 
one of his pictures for reproduction. On 
or about April 6, 1942, defendant Findlay 
sold the painting in question, without res
ervation to defendant Goes, and Goes pro
ceeded to and did reproduce and sell the 
same commercially. Plaintiff asserts that 
this sale of the painting to Goes and its 
reproduction were unauthorized and after' 
learning of its reproduction he filed on or 
about September 25, 1943, an application 
for registration of the painting in the of
fice of the register of copyrights and re
ceived a certificate of registration there
for. Plaintiff asserts that the conduct of 
both defendants was an infringement of 
his common law copyright in the painting 
as well as his statutory copyright. It is to 
be noted that his statutory copyright was 
obtained long after the sale to and repro
duction by Goes, but plaintiff's position in 
this respect is bottomed upon the assertion 
that such sale and reproduction were un
authorized and, therefore, wrongful. The 
painting was sold to Goes for the sum of 
$300 with a further condition that Findlay 
would for itself repurchase the painting 
upon request by Goes and give him credit 
on other paintings for the sum of $150. 
Goes paid Findlay the sum of $300 and 

later returned the painting to Findlay and 
received $150 credit upon the purchase of 
other paintings. Findlay did not at once 
remit to plaintiff the $200 that was due 
him on the sale, but later, upon inquiry by 
plaintiff, offered to buy for itself from 
plaintiff the painting in question at the 
price of $200, the net price to the artist, 
and did later pay plaintiff $200. Defend
ant Findlay explains its failure to prompt
ly remit to the artist upon payment by 
Goes and its later rather unusual corres
pondence with the plaintiff in reference to 
the purchase of the painting long after it 
had in fact been sold to Goes, by the fact 
that one of its employees. Priestly by 
name, had consummated the sale to Goes 
and had later, during an extended absence 
from his Chicago office of Mr. Findlay, 
the president of Findlay Galleries, Inc., 
absconded with a large sum of money, ap
parently including the $300 received from-
Goes. Mr. Findlay asserts that he was not 
fully aware of the arrangement concern
ing the painting in question or its exact 
whereabouts at the time of plaintiff's in
quiry and at the time of the correspond
ence relative to its purchase by defendant 
Findlay. 

Defendants contend that the sale by 
Findlay to Goes was fully authorized by 
plaintiff's letter of March 16th, 1942, and 
that the same was properly sold to and 
reproduced by Goes, and that the applica
tion of plaintiff for a statutory copyright 

"This calendar is really a very artistic 
thing, and is known throughout the news
paper world as one of the finest works of 
art of its kind, and very little advertising 
copy is used with it. Last year, for in
stance, they had Dale Kichols do some
thing for them, and each year they have 
had top-notch American artists. 

"We are writing to see if you might be 
interested in having us sell any of your 
watercolors for reproductions. Would ap
preciate an answer hy return Air Mail if 
possible so that we might contact our cus
tomer promptly. 

"We are looking forward to doing some 
business for you, and certainly enjoy and 
appreciate having your work. 

"Very truly yours, 
"Findlay Galleries, Inc. 

jjgj.i.. "Edwin W. Priestley" 

"52 Pollen Road 
"Lexington, Mass. 

"Dear Mr. Priestley; 
"I have no objection to selling one of 

my pictures for reproduction especially if 
it is well reproduced. As you mentioned 
that your client inquired about etchings-
as well as water colors I assume that he 
was interested in my sporting things. In 
regard to using an etching, I shouldn't 
think it would not he worth while to sell a 
single print for that purpose. I would 
rather sell your client a water color and if 
he would rather have me do something es
pecially for him I think I could do it. In 
this case I should ask a slightly higher 
price. 

"My address should be Folleu Road in
stead of Totten. 

"Thanks for writing to me, 
"Sincerely yours, 

"March 16,1942 Aiden Lassell Ripley" 
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after such sale and reproduction was im
proper and invalid. 

[1] Whether the sale, on April 6, 1942, 
was authorized, and if authorized just 
what it conveyed to Goes is to be deter
mined by the construction to be placed 
upon Findlay's letter of March 14, 1942, 
and plaintiff's reply thereto of March 16, 
1942, when considered in the light of the 
previous arrangement between the par
ties. It is to be remembered that before 
the exchange of these letters plaintiff had 
consigned the painting in question to Find-
lay and made Findlay his agent for the 
purpose of sale at the stipulated sum of 
$300 without express reservation of any 
kind or character. Then in March after 
an unsuccessful effort to sell the paintings, 
the agent inquired of the artist whether 
he would be interested in selling any of his 
water colors for reproduction. While the 
letter of inquiry refers also to a litho
grapher who had been doing reproductions 
for calendars for the Milwaukee Journal, 
yet we think a fair construction to be 
placed on the letter is not one limited to 
the inquiry of whether he would be willing 
to have his paintings reproduced for the 
Milwaukee Journal, but rather one of gen
eral inquiry of whether the agent Findlay 
Would be authorized to sell any of his wa
ter colors for reproduction generally. 
Plaintiff's reply two days later saying that 
"I have no objection to selling one of my 
pictures for reproduction, especially if it 
is well reproduced," is well nigh unlimited 
in its authority to the agent, there being 
no contention that it was not "well repro
duced." The authority to sell had already 
been vested in the agent several months 
previously, and even though it may have 
already possessed sufficient authority to 
sell for reproduction, as now contended, 
yet the inquiry of March 14th may in any 
event be treated as a courteous inquiry of 
plaintiff for clarification of the scope of 
the agent's authority. With the authority 
already concededly vested in the agent for 
sale for all purposes except reproduction, 
plaintiff by his letter of March 16th re
moves this supposed reservation by most 
explicit language. It, therefore, seems in
escapable that the proper construction to 
be placed upon these two letters is that 

Findlay was authorized by plaintiff to sell 
any of the paintings theretofore consigned 
even to one who desired to reproduce same 
and to pass complete title thereto without 
reservation. 

[25-4] If this be the proper construc
tion to be placed upon the two letters, then 
the sale to Goes being fully authorized, 
title to the painting passed and reproduc
tion by Goes was entirely proper. That 
title to the painting again passed at a later 
date to Findlay under its contract with 
Goes is unimportant. The subsequent 
maneuvering of Mr. Findlay when con
fronted with a more or less embarrassing 
situation in his own business by virtue of 
the misconduct of his employee, followed 
by his arrangement to purchase the paint
ing from plaintiff for $200 is, likewise, 
without special significance as Findlay, 
Inc., at that time owned the painting by 
virtue of its repurchase from defendant 
Goes. Findlay was indebted to plaintiff 
in the sum of $200, but nothing more than 
a debtor-creditor relation' existed between 
them at that time, insofar as "Three 
Grouse in Snow" is concerned. Neither 
do we need to consider the important case 
of Pushman V. New York Graphic Society, 
287 N.Y. 302, 39 N.E.2d 249, or the many 
other authorities on the question of wheth
er in selling or authorizing the sale of a 
picture without reservation the reproduc
tion rights are included; or, conversely, 
whether the reproduction rights follow the 
sale unless expressly reserved by the artist. 
There are respectable authorities upon 
both sides of this much argued and briefed 
question, but it becomes unimportant in 
our case, because of our holding pf ex
press authority for an unrestricted sale. 
Neither is the question of custom among 
artists important in our case for custom, 
whatever it be, must yield to express au
thority. Whether Findlay was morally ex
cused by reason of his misinformation or 
lack of information in his apparent decep
tion of the plaintiff after the sale had been 
made to Goes is not now material. If title 
passed as we believe then only an obliga
tion remained for Findlay to remit to plain
tiff the sum of $200, the net proceeds of 
the sale. When Findlay did subsequently 
pay the sum of $200 to plaintiff although 
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supposedly on another • basis this extin- beyond a reasonable doubt, judgment of 
guished the obligation to plaintiff. dismissal on the merits was proper. 

[5] There being no substantial dispute 
in the evidence, we are constrained to hold 
that the lower court has placed an errone
ous interpretation on the two letters in 
question. Holding as we do that the en
tire matter turns upon the authority to the 
agent and that the letters constitute com
plete authority to Findlay for the sale 
without reservation, it follows that if 
plaintiff had any common law copyright 
it passed under the sale and the subsequent 
application for a statutory copyright was 
made by plaintiff imder a misconception 
of his rights and is invalid. 17 U.S.C.A. 
§ 1 et seq. Under the circumstances, we 
think plaintiff's complaint is without merit. 
No affirmative relief is deemed necessary 
under the cross complaint. The judgment 
of the lower court is reversed and the 
cause remanded for further proceedings 
consistent herewith. 

Reversed and remanded. 
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FRIEDMAN v. WASHBURN CO. 
No. 8965. 

Circuit Court of Appeals, Seventh Circuit. 
June 12,1946. 

1. Patents ©=182 
Complaint alleging that defendant mis

appropriated an invention confidentially 
disclosed to it by plaintiff stated a cause of 
action for some relief for such misappro
priation, notwithstanding that allegations, 
if true, established that patent was invalid. 

2. Patents ©=182 
Where alleged inventor failed to avail 

himself of machinery provided by patent 
laws, with which he was entirely familiar, 
to protect his alleged invention and in
stead subsequently asked for relief outside 
the patent laws for alleged misappropria
tion of the invention and failed to present 
proofs which were clear, satisfactory and 

3. Courts ©=357 
Mileage to witnesses is taxable as costs 

to the full extent of distance they can be 
legally reached by subpoena, but not more 
than 100 miles. 28 U.S.C.A. § 654. 

4. Courts <S=o357 
The inclusion in costs awarded to de

fendant of full mileage and full travel time, • 
for each of defendant's five witnesses, each 
of whom have traveled 2200 miles or over 
putting in two days each way, was exces
sive in light of 100 mile restriction on 
range of subpoena, notwithstanding that 
plaintiff, a resident of New York, brought 
action in Illinois against residents of Mas
sachusetts and that Massachusetts would 
have been a more convenient place of trial. 
28 U.S.C.A. § 654. 
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Appeal from the District Court of the 
United States for the Northern District of 
Illinois, Western Division; Elwyn R. 
Shaw, Judge. 

Action by Theodore Friedman against 
the Washburn Company to have defendant 
declared a trustee ex maleficio of a certain 
patent and for other relief. From a judg
ment of dismissal on the merits, plaintiff 
appeals. 

' Affirmed as modified. 

r Maxwell E. Sparrow, of New York City, 
and Harold R, Nettles, of Freeport, 111., for 
appellant. 

Andrew F. Wintercorn, of Rockford, 111., 
and Irvin H. Fathchild, of Chicago, 111., for 
appellee. 

Before SPARKS, KERNER and MIN-
TON, Circuit Judges. 

SPARKS, Circuit Judge. 
This cause is presented to us for a sec

ond time, this appeal being from a judg
ment on the merits of the cause, dismissing 
the complaint, and directing the fullest al
lowance of costs permissible. 

[1] This court had earlier reversed a 
judgment of the District Court dismissing 
appellant's complaint on defendant's motion 


