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~Uverru~ed* ~~e~~ v. BG&, 1812, 4 Taunt. 455.1 

A s o ~ e i ~ ~ r  in ~ h a u ~ r ~  may ~ ~ c t i s e  in the E q u i t ~  side of the Exahequer w~thout 
being a d ~ i ~ t e d  a solicit~r in that ~ o u r t  (a). 

The p ~ a i n ~ i ~  brou~h t  an actioii a~ain8t  the d e ~ e ~ ~ a n t  for 1261, 3s. 4d. the amouut 
of lnlei bill BB an attorney and aolicitor in the King’a Bench, Common Pleas, Chancery, 

&de of the ~ x c h e ~ u e r .  To this there waa a set-off, and the balance due 
tiff was 251. la. 6d. for which a verdict was found, $u~ject to a re~uct~Dn, 

if the; Court &hould think fit, of autth part a8 wa8 ch~rged for busi~e8s done in the 
~ q ~ i t ~  side of the ~ x t t h e q u % ~ ~  he not being a 8oj~citor of that C o u r ~ ~  ~ h o ~ g h  he had 
hem a ~ ~ ~ t t % d  in ~ h a n c e r ~ .  A rule havjng been o ~ t ~ ~ n e d  to shew cause why the 
v e ~ j e t  ahou~d not be r e ~ t i ~ e d ,  by reducin~ the sum from 251. Is. 6d. to 31. 4s., 

Band and ~ ~ c ~ e l l ,  Serjeanta, ahewed mu8e, a r ~ u i n ~  that &he pl~~ntiff did not come 
~ i t ~ i ~  the ~ e R n ~ n ~  of the 24th sectiou of the # ~ t u t e  of 2 Geo. 2, c. 23, It is not 
n e ~ s a r ~  that an & t t o r ~ e ~  Ehou~d be a d ~ i t t e d  in the same Court in whioh be 
o ~ c a ~ ~ n n ~ i l y  If he be ~ d ~ ~ t t e d  in one Court, he may act it1 another, by c o n s e ~ ~  
of an 8 t ~ r ~ e 3  of that other. ~ o l i ~ i t o r 8  in Courts of ~ q u i t y  ought to have this 
F r i ~ ~ ~ g e  89 weH 88 a t t ~ r ~ e ~ e  in ~ o m ~ o n  Lsw ~ o ~ ~ t E .  But B c ~ n s ~ n ~  in writi 
u n ~ e ~ ~ ~ r y ,  ia ~ o ~ r t ~  of E ~ ~ i t ~ ,  where the p r a c ~ ~ d ~ n ~  are i n  the namea at the 
in Cart .  

to be ~~~~~1~ uonstru6d. The 3d and 7th a ~ ~ ~ o ~ s  are confined to persons who p r a c ~ ~ s e ~  
beh~ the Act ~ a ~ e d ,  and the~efore t t a ~ n ~ ~  refer to the 24th, aa to the present oaiw 
The worde uf the 24th aection are, ‘‘ wi th~u t  being admitted and inroiIed a8 af~re8ai~,”  

the p~aintiff has been a ~ m i t ~ d ,  and i ~ r o ~ ~ e d  in ~hanc%ry;  and being 
was antitled to  practise of ~ o u r ~ e  on the   quit^ side of the Exchequ~r. 

A previous consent in writing is n e c e s ~ a r ~  in a Court of Law, but voutd have been 
UBOI~BB, where the proceedings are io the name of the alerk in Court, 

Eala d i ~ o h 8 ~ g ~  without costs, 

No  on ha@, at  on law, a  rig^^ to glean in the harvesti field. ~ e i t b e r  
have the poor of a fish ~ e ~ a l l y  settled (as such) any euch 

trnd 8 n t % ~ n g  the  loses of the p l ~ ~ n t j ~ ~  at T ~ m w o r t ~  in &he 
ing down grass and ooru, &a and t a ~ i r ~ ~  and c a r r ~ ~ n ~  ~~a~ 

~ $ t i f i ~ ~ i o n ,  that  the premises had been sown with barley, and the crop 
1&dy ~~~d~ and ~ a ~ r i e d  off the land ; ‘‘ a refo fore the ~ % f e ~ ~ ~ n t s ,  being pari~hiox~ers 
aad;  in^^^^^^& af the aai 8h of T j ~ ~ ~ r ~ h ~  r ~ g a ~ ~  aettbd t h % r e ~ ~ ,  and being poor 

rop growing in t&e year a f o r ~ s ~ ~ d ,  in  
reaped, cut down, taken and aarried 

away by the mid plain close, in w h i ~ b ~  &e, to wit, at the 
a id  tiloea when, &o, the said Mary (the d e f e n d a ~ & ~  ~ ~ t e r e d  into the said otose, in 

(a) [’ab. ~~~~~~ Y. Bolt, d Taunt. 462. Where it waa held that a ~ol ie~tor  of 
the  ~ q ~ ~ t ~  side of the ~ x c h e q ~ e r  is not e ~ ~ ~ ~ e d  to ~ ~ a ~ t i s e  io Chanaer~.] 

a the straw, &a dam hg the wife. 



whicb, &e. to glean arid gather the straw cot~tairiir~g ears of barhy, remaining and 
being dispersed and eoatterad abroad in the said alose, in which &e. after the said 
crap had beea so reaped, cat down, taken and carried away as aforesaid, being the 

of the aaid crop 10 re~ainiKig dispet'sed and scattered abroad in and upon 
lmg in which, &e." 

To this %&ere was 8 general d e ~ u ~ r e r ~  
Tbie came was argued in Easter term 1787, by Le Blano, Serjt., for the p ~ a ~ n ~ i ~ ,  

and Lawrence, Serjt., for tha defendants j [&?I and on a second argument in Trinity 
term 1787, by Bolton, Serjt., for the plaintiff, and Rooke, Serjt., for the defendants. 

These ar~uments were fully entered into by the Court, who in this term gave 
judgement as tollows : 

LORD I , ~ w ~ ~ ~ o ~ ~ v ~ ~ : - W ~ e n  the claim of a right to glean was first ~rought  
before the Court, it was laid i~ ide~t i~ te ly  to be in poor, r~ecessitous, and i~digent  
persons, I was then of opiitior~ against the claim. 

Is& I thought it inconsis~ent with the nature of property which imports exelusive 
en joyntent. 

2dIy, ~ a ~ r u c t i v e  of the peace arid good order of soci~ty, and amounti~ 
general va raKi~y, 

p e r e ~ ~ i ~  etream, can be capable of universal promi~uous enj5~rnent. 
This right is now claimed by poor persons legaily s ~ t t l e d ;  but in tbis form also 

it is equally Iilrble to objection. There can be 110 right of this sort enjoyed in common, 
except where there is no cultivation, or where that right i s  supported by joint labour; 
but here neither of thaw criteria will &pipply. The farmer is the sole cultivator of the 
land, &rid the gleaners gather each for himself, without any regard either to joint 
labour or public a~vantaga. If this custom were part of the common law of the 
rwlm, it would prevai1 in every paet of the k ~ ? t ~ d o m ,  atid be of general and unj€orm 
practice ; but in same districts it is  holly unknow~~, and in others vario~isly modified 
and enjoyed. 

Although the division of parishes is of very high antiquity, yet a right to B 
rn~~ritenauc6 by settlement was first iiitrod~ced by the statute of the 45 of Elk. In 
ancieri~ times tithe8 were d i ~ ~ ~ d ~ d  into three parts-the first for the m~~ii te~iance of 
r e l ~ g ~ ~ n ,  the second for the church, and the third for the poor; but the third division 
was a matter of charity rather than of right. When by the second Lateran Council, 
i n  the 12th century (A.D. 1139), tithes were a~propriated to p~rtjcular parishes, they 
were not considered as making in any part a provision for the poor, which might be 
claimed as a right; 

f o ~ ~ ~ d a t i o i i  for this claim, the 
political ins~itut~ons of the Jews carmot be obligatory on us, since even under the 
Christian d i s ~ e n ~ t i o n  the, relief of the poor is not a legal obI~gat~on, but a 
re~igious duty. 

[63] The author~ty in our law upon which the right to glean is s~pported, ir a 
dictum of Sir ~ ~ t t h e w  Hafe, in the Trials per Pais; but though I entertain the 
highest reepeot for the authority and character of that great Judge, yet it would be 
doing ~ j u ~ t i c e  to hie r n e ~ ~ r y ,  to  take every hasty expreasion of his a t  Niai Prius as 
a ser io~s and  herate ate opinion. In truth, that dictum i ~ ~ o r t s  no more than that the 
question could not be raised without being put upon the record. 

The consequences wbich would arise from this custom being establishe~ as a right, 
w d c l  be iojuriour to the poor the~se~ves .  Their a u s t e ~ ~ n c e  Can only arise from the 
surplus cff productive industry ; whatever is a oharge on industry, is a very improvident 
diminution of t h e  fund for that sustenance; for the profits of the  farmer being 
Ieauened, he would be the less able to contribute his share to the rates of the parish ; 
and thas the poor, from the exercise of this supposed right in the autumn, would he 
iiable to starve in the apring. 

GawLD, ~ . - ~ u p p ~ i n ~  a general right of IeaejI~g ( I ~ s i N ~ }  in Eng~aud, I think i t  
must be in the case stated it& these ~leadings, which i s  after the crop is reaped and 
carried away, and for the poor and indigent Far~shione~~. If there be such a general 
right., it must De by the common law of the land; and tbaugb it should be ~dmit ted 
that i r t  certaitr plricea tbera may be p ~ r ~ i c i ~ l a ~  r e g ~ l ~ t i o ~ i s  of ita exercise by c u s t o ~ ,  
that will not derogate from the getiernl right, atiy more than special modes of des~etit 

3dLy, Ig ncrpble of enjoyment, since nothing which is not inexhaust~ble, like a 

Although the law of Moses has been cited for 

G, P. w.-2 
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i n  qestain dktricts wiil dero~ate from the couree of descent by the c o ~ m o ~ ~  law, whiah 
wi13 be ~n~ended to p ~ v a ~ ~ ~  unless a custom is shewxi to the c o t ~ t r ~ ~ ~ ,  

In the case of ~~~~~~3 v. ~ U ~ ~ ~ ~ ~ U } ~ ~  in this Court, i t  was well observed by my 
brother WaIker (a very 1 and accurate l a~ye r ) ,  that it  was a ~i t igu~ar  task 
to be callad upoii to prov enerd cammon law of the Iand: that ( i#pen~s on 
~ e ~ e r a ~  ~ n o w ~ e d g e ~  it  being uniyersally exerc~sed~ or so ur~~erstood. E641 ~peak~ng 

if, f have aXwags ut~~erstood tbis c u s ~ o ~  to pre~ai l  it1 such parts of this 
country where I bave beer1 conyersa~it~ and never heard i t  doubted ; and I c a ~ i ~ o t  but 
impute the reason ot so few passages i t 1  the books o f  our law recognising it, to  the 
c o ~ ~ i ~ t i ~ ~  of its be in^ a right too well estab~isbed and too t ~ o ~ o r i ~ u s  $0 be di6p~ted. 

The first passage which I shall mention is that i n  Trials per Pais (8th editi~ii, 
p. 534). I n  t ~ e s p a ~ s  ~ ~ a ~ n s ~  one for g~earIitIg on his grourid, per Wale, ~ o ~ f o ~ ~ ~  
S u ~ ~ e r  Assi~es, 1668, “The law gives licence to the poor to glean, &e, by the general 
c ~ s t o ~  of ~ t ~ ~ ~ a r i d  ; but the licence muat be pleaded s~ecial ly~ and cannot be given 
in e~idenee on, Not guilty,” 

This  ion is cited by Lord Chief Baron ~ i l b # ~ t ,  in his Law of ~ v ~ ~ e r ~ c e  (p. %RI, 
4th edit.); and after aliowi~g that i t  o i ~ g ~ t  tu be p ~ e a ~ e d ,  he aays, “It had baeri a 
s u ~ ~ ~ e ~ t  justi~catjon, for by the custom of ~ r i ~ ~ a t t ( ~  the poor are allowed to gleaa 
afmr the b a ~ ~ e s t  ; whioh c u s t o ~  smms to be built or1 a part of the dewish law, that 
a~lowed tbe poor to glean, arid made the b a r v ~ t  a geriera~ time of rejo~cing.’~ 

Bere the opinion o€ Hale is ~ecugt~~sed by a ~ e ~ ~ ~ i 3 d  Chiilf B ~ r o r ) ~  who affirms the 
right ta be by the custom of En~land .  

The next author who mentions it, ie that emirient Judge, Mr. Justice Blackstone, 
a tax& writer, and with great de~ib6ration: bis mords are (3 Camm, 212 and 213)” 
‘‘It hatih been said, that by the c o ~ ~ o r ~  Iaw and c ~ ~ ~ t o ~  of ~ t i g l a ~ i d  the poor are 
a l ~ w e d  to e n t e ~  and glestr upQri ~ n o t ~ ~ r ’ s  grouiI~, ~ i ~ h o u t  ~8~~~~ ~u~~~~ of t r e s ~ ~ . ~ ~  
Fur this Be refers to ~ ~ ~ b e r t ~  a d  Tri. per Pais, snpra ; and then adds, I‘ ~ h j c h  b u ~ a ~ ~  
~ r o ~ i s i ~  mmni  b~rrowed from (*the ~ o s a ~ c a l  law;” and refer8 to Levitious and 
~ e u t e r ~ n ~ ~ ~ .  This is in sub~tance the same as is said by CTilbert. 

I will read &be taxks in Leviticus. 
~ , ~ ~ ~ c u s ,  c. xix., vv, 9, 10. ((Anit =ben ye reap the bar*est of your land, thou 

shalt not wholly reap the corners of thy field; neither shaft tbou gather the g~eanings 
of thy barvest; and t b o ~  ehalt not glean thy v~rieyard~ r~either shalt thou gather all 
&be grapes of thy ~ ~ n 8 ~ ~ r ~  j thou sbdt leave them for the poor artd 6traiiger : Z am 
the Lard your Q O ~ . ‘ ~  

In ZWicus,  c. xxiii., v. 22, there is the same proh~bitioi~ to gather the ~ ~ e a n i n ~  
of the harveat, and conclusion, “Thou shalt [56] leave them unto the poor and to the 
stranger: I am the Lord yonr God.’’ 

From wrhat better f o u n t a ~ ~  co~ld it be drawn than the Holy Sc~iptures 1 I t  was 
ed in every ~ o u t ~ t r ~ .  It ~ ~ g b t  be 
by the law, and the party abusing 

b ~ o ~ 8  a ~ e a p a ~ ~ e r  ab initio, as in other caaes of abuse of a liegal right or Iice~ce~ the 
kirawn c868 cb cornirtg into a8 inn or taveri~, &c. 
. From Selden ( ~ ) ~ ~  ib a p p e a ~ ~  that the actual ~roperty was vested in the poor, unless 

on cha r~ ty~  and fit to be 
j but that. mould be redr 

(a)‘ ~~~~d~~ against ~ ~ ~ ~ g ,  East, 26 Geo, 3, 6, €3, 
~ r e s p a a ~  for breakking and en t~ r~ r ig  aloses, &e. t a ~ i n ~  cow, &e. 
~ u ~ t i ~ ~ t i ~ - ~ h a t  the said elases had beeo sow11 with  heat^ barley, &e, That 

the crap waa r e a ~ e d ~  aud after it was carried off tha land, the deFei~da~t, beirig a poor, 
n e c e ~ i ~ ~ ~ ,  and ~ n d i ~ # n t  peraati, e~~tered,  &a. to gleatr and gather the stmw c o n t a ~ ~ ~ j ~ i ~  
ears af corn remaining and being dispersed and scattered abroad i n  the said closes, &c. 
after the crop had been reaped and carried away, &e. being the ~ I e ~ n i I ~ g s  of the said 
MOP, for the n e c e s s ~ r ~  eupport of him the said de~endant, &c. 

~ e ~ u r r e r ~  &e, 
nt for the p l ~ i n t i ~ ~ ~  
jure at  ~ ~ t u r a l ~  et g e n ~ i ~ m  juxta diacip, &e. Ehrs. lib, 6, a. 6. 

* [&e hft’s ~ ~ i t j ~ n  of ~ ~ ~ ~ e r t J e  Law of ~ ~ j d e ~ ~ c 6 ~  p. 509. ‘ Wbera i& is  said that 
tbtF Court gqve j ~ ~ ~ e ~ t  for the ~ ~ ~ i n t ~ ~  in tbia case ort ~eK~era~ €~~murrer ,  becau$e i t  
#as nat a~etred in the plea  hat the de~endar~t wae an i~~hab~tar i t  at the time of the 
~ ~ n ~ n ~ ,  of the par is^ where the lands gleaned were s i t ~ a ~ e ,  and soe ~~1~~ v. ~~~~~~ 

2 Tr. 798.3 
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they ~bao~ute~y ~eglected the collection, and then it belonged to the owner of the 
field ; and it did not accrue to the poor as a donatjon but a legal right;. 

It WSB t b o u ~ h t  to be of so sacred a nature, that it was exempted from tithes 
(SeId. Hieb. of Tithes, vok vi. p. 1087). 

It hath been said the eatabiishe~ provision for the poor by the stat, 43 Elix. hath 
had the effect of abol i sh~n~ this right, s u p ~ o s i ~ l ~  it to have existed, But Lord Hale, 
Gilbert, and 3 ~ ~ s t o n e  had no such idea ; they ooneidsr it as a subsistirig right, without 
regard QO that provision. 

Indeed there aeema to me to be no ground to support such a tiotion. I think 
ever since the settlement of parishes, the poor inhabitants were esteemed as parishioners, 
and their ne~e~aitie6 CO be relieved by the parish to wbich they belonged. 

Under the Saxon constitutiot~, they were restrained to vills, and the inhabitarits 
were to be in pledge, or in rnaaupast ; the poIicy of which was admirable, to restrain 
them from h%co~ing  va~abonds, in s ~ ~ j e c t ~ ~ i g  those who received them, if they suffered 
them to ~ ~ ~ ~ ~ u e  above three nights, to affs~er for their misdee~6. 

After ttre ~ n ~ ~ t ~ i ~ o n  of parishes, we find in that aiiejet~t treatise the ~ i r r o u r ( ~ ~  
this p a r ~ ~ r ~ p h  : It was ordaine~ that the poor should be sustained by the parsons, 
reetors of church~&,and by the parishioners, SO that none should die for want of susten- 
ance.” Tbis n ~ ~ s ~ r i l y  supposes the r a s i d e n ~  of the poar. This is strongly enforced 
by the s ta~ute  16 R. 2, c. 6, which, r ~ c i ~ i i i ~  that d a ~ a ~ e s  happen ta par~shi~r~ers by 
appra~a~ion  bf benefices of the same places, enacts, that “upon a E561 licencc of appro- 
priation of a parish church, the Ordinary shall ordeio a couvenierit sum to be distributed 
yearlp of the profits of the church, by the appropriators, to the poor parishioners, in 
aid of their living arid sustenance.” 

The effect of the 43d of Elk. is to establi$h a more clear and strict obljgat~on on 
p~r i sh~s  for the mainteuanc6 of the poor ; and the very desc~ip~ioR of the o@cers is 
overseem of the poor of the same parish. Since that Act, modes of obtaining settle- 
ments in p ~ ~ h e 8 ,  and for r e ~ o v i r 1 ~  or s e ~ ~ ~ z i g  the poor thither, have been i n t r o d u ~ d  ; 
but before, is seems the s e t t ~ e ~ e n t  was by birth, and the ~)r~yis iot~s were first made 
by theEltat, 23 H, 8 (22 H. 8, c. 13,   as tall's e ~ j ~ i o n } ~  for sending vagrant or watideririg 
persons to the parish where bortr, if i t  could be ktiown, otherwise where they last 
darelld for thresl yeam; and by the 39 Eliz. (39 Eh. e. 4, Eastail’s edition), where 
born, if known; if not, then to the parish where they last dwelled for the space of 
one year; and if xieither kuown, then to the parish where they last p~ssed wi t~out  
p u n i s ~ ~ e n ~ ;  m that it is evident they were restrained in poirit of residence, and the 
place of birth was t h e  primary object; and there, according to the Mirrour, confirmed 
by the Act of 19 Ric, 2, their wants and necessities were t o  be provided for. It1 tbis 
light the recital i n  the 15th R. 2 of damages to the parishioners, aud the provision for 
future a p p r ~ ~ r ~ a t i o n s  in aid of the poor, are clear and itItelligible. 

The State 39 Elk. rendered begging and w a ~ d e r i t i ~  abroad inexcu~able, but affords 
no ground for construction to tako away the charitable arid humane (as B l a c k s ~ ~ i e  
calls it> p r ~ ~ i o n  for the poor, permit~ing them t o  gather the derelict ears of corn, 
after the owner has carried away the crop. Nor is there a colour to say, that the 
~ r a c t j ~ e  has beer1 discont~nued since that statute, or that any such idea occurred to 
either ol them ~awyem whose opja~ons have been quot0~.  

The et-pofogy of the names which tbis custom has received i n  England, plainly 
proves, $bat the uastom itself was known both in Germsuy and France. Mi~shew, in  
wee Clean, explains them thus :---The French, Qlainer, quasi Cratibr, i.e. ~ o l ~ i g e r ~  
Orana ; the Bdgio, Aren~esen ; the Teutonic, Ahriaaen, ex Ahr, Spica, arid Lesen, i.e. 
Colligsre ; and goes on with the Spanish, &c. Then follows--8 Gleaner, or Leaeer 
of Corn ; French, GClaneur ; Teutonic, Ahrlesen ; Belgic, Ahrenleser ; English, d 
Leaser, 

[67] It is o l a r  to me, the word leasing was brought from the  erm mans, nnd 
~ l ~ n ~ n ~  from tke Normatis; and that from ahr proceeds ahrish, used in many par& 
of England for stubble. 

Plato sayil, “Qui inte~ligit nomina, res etiam inte~l ig~t  ; ’’ and Isidorus, “Nomina 
rerum si nescis, perit ~ o g n i t ~ ~  rerum.” 

In the case of 27is ~~~ v. P&e, 4 Burr. 1927, Mr. ~ust ice  Hewit says, ‘( The right 
of ieasirrg does: appear in our books (he must mean i n  TriaIa per Pais, and ~ ~ l b e r t )  ; 

(a) Chi, I, p, 14. This passsge is oited iu 3 I&, 103, 



rest~ictior~s.” I presume he means 
roper manner and time ; or, in case 

the ease upon this record states, that 
c a r r i ~ ~ .  This corres~onds with Lord 
arvest. As tr, the time8 of heginn~ng 

n, 8s a~ready me~itio~ed, that i t  ought not to be d e ~ a ~ e ~ ~  for 
Id be a desert~on of it. If no precise time were limited, our 

the c o m ~ o ~ i  ~ e l d s  
is carried, Times 

er ~ p e c ~ e s  of g r a ~ i ~ ,  for the exercise 
of this right; and the o ~ r ~ e ~ s  of the land are restrained under p e ~ a l t ~ e s  (a stro 
c i r ~ ~ ~ s t a n c e  to shew their sense of the r~ght  of the poor) from putting in oattie 
bog, wit~ir1 those respect~ye times, 011 the other hand, the poor are res~rained~ 
by a 8 u ~ ~ a r y  p e n a ~ t ~ ,  from breaking the fences (which, it ~ i g h t  be a~preher~ded~ 
from the forrnar open state, they might be apt to do} and are confined to pass throu~h 
the @b8. 

This ~ 5 5 ~ ~  to have been B prudeut r e g ~ ~ a t ~ ~ n  to prever~t d~sputes, I will recite 
the ~ o v ~ 8 i o n s  made by the Act. 

“And whereas the poor ~ e o ~ l e  of the town of ~ s ~ n g s € o k ~  aforesa~d have, time 
i m m e ~ o r ~ a ~ ,  c l a i ~ ~ d ,  exercised~ and enjoyed the pr lege of g l e ~ ~ ~ i ~ i g  or ieasing, iri, 
over, and upon the said common fields, when and as soon as the corn has been carried 
~ r o ~  the same, in the time of  harvest^ i n  every year2 which p r i v j ~ e ~ e  the o w ~ I ~ r s  and 

fields are d e s i ~ o u ~  of c o ~ t i r ~ u i ~ i ~  to the said E#$@] poor 
j be it therefore fut~ther eiiacted, that the poor people Pl‘ 

rd they are hereby a u t h o r ~ z ~ ~ ~  from time to time, and P 
of 
at  this Act, to enter arid go into and u ~ o n  all and every 
the lands in the said c ~ ~ m o n  ~ e ~ d ~ ,  to glean or lease iti the time of harvesti; provided 
that none of Ghe aiiid poor people do or shall eriter Iuto and upori any such land for 
the purpocle &foresaid, until the crop or crops growi thereiri shall be cleared or 
carried off by the owners or o~cupier8 of such land, a he owtiera of the tithe, and 
that none of auoh poor people do or shall coiititiue to glean er lease in any such land 

e than s ix  days, if the same shall have beea s 
days if sown with any other corn, to be c o ~ ~ u t  
ing off the same as a~orasaid ; and in case any o 

da  or &all, at any time after the said intended division and inclosur 
g18an or leasg or r for that purpo~e into any tbe i iew aIl~tmerits to be made 
v ~ r t ~ e  af tbia Act, fore the crop or crops grow t b ~ ~ e i i i  shall be cl~ared or carri 
ofx 88 a ~ Q r e s a ~ ~ ~  a all brea~, or tread down, up, ~ ros t r a~e ,  destroy, or ~ a ~ ~ ~ e  
any hedge or fence be long~n~  to any of the sai ~ ~ I o t m 0 ~ ~ t ~  as a~o~esaid, in going 
toor  returning from any such h i d  to glean or Ieaee, or, under p r ~ t a r ~ ~ e  of going to 

r e t u r n ~ n ~  from any such land to gIean or lease, shalt go into or return out of any 
ay than the gate or way through which the corn shalt 
or from such ~r~closu~e, or over any a t h  within the same, 
shalf, for every such of fen^, f o r f e ~ ~  and pay any SUM not 
the justice before  who^ such ~ n F o ~ ~ ~ t ~ o i 1  and co~pla in t  

e ~ ~ 3 a ~ t e r  ~ ~ n t ~ o ~ ~ e d ~  shall 
~ ~ n a l t ~ e n  as are ~ ~ ~ ~ c t e d  on the said o~er~ders  or o 
~ ~ o r e ~ a ~ d ~  by any law or statute DOW im force, 

1cAnd, in order that the said poor people may not be deprived of such privilege 
88 ~ f ~ r ~ a j d ~  by cattle or swine being turned into the said l a n ~ s  ~ ~ r ~ r i ~  the time of 
their b ~ # g  ~ ~ t ~ o ~ ~ ~ e d  to glean or base as aforesai , be i b  fur the^ e r i ~ e t e ~ ~  that iri 
case any o w ~ ~ r  or o c c u p ~ ~ r  of the i a ~ d 0  ~ ~ t h i r i  which the said poor parsous are 
a u t h 5 r ~ ~ d  to dean or lease ~~9~ as ~ ~ o r e s a i ~  do, or shall. p e r ~ j t  or suffer any cattle 
or swine to be turned into or r e ~ & i i ~  in 01: upon any such land, to depasture OF feed 
therein, before the e x ~ ~ r a t ~ o n  of the time ~ei~ei€~before allowed for gleaning or ~ e a ~ j n g  
in amb land, every such owner or oc(fupier shall, for every day or lese time such cattle 

@win$ shalt be depastu€i~g or feed~ng as aforesaid, fo~feit and pay for every head 
of cattle the sum of two  ~ h i ~ ~ j R ~ ~ ,  and for every swine the sum of one ~hil i i i~g,’~ 

The Act aallr it a privi1 e, but says it had been c l a ~ ~ e d  aitd exe~cised from time 
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~ ~ ~ ~ r i s ~ .  What is this but a right? the e r t ~ o ~ m e ~ ~ t  of which, the Iandho~~era 
secure to the poor, by ~ e n a ~ t i e &  on t h e ~ s e l v ~ .  

Upon the whole, therefore* I am of op~nion, that judgment ought to be for the 
defendants. 

~~A~~ J,-This is a demur~er to a plea of the ~efendant’s, who justi~eg the 
tresp~s8 of his wife in 

On tb08a p ~ ~ d i n ~ s  the ~ e n e r a ~  question is, *(  heth her the in~igent  and t~ecessjtous 
poor of a psrirb have a right to glean after the crop is carried away?” 

It is oar pmvince to take notice of ail general customs. This is uaual~y not 
attended with much d i~cu l ty ]  as the evidence of such custam~ i s  to be found in our 
books, snd is matter of gener~l ~ract~ce.  ~ ~ t b o u ~ h  i t  i s  insis~ed on, that this c u s t o ~  
of g ~ a n i n g  ia coeval with the const~Cution, arid derived from the moat remote 
~ n ~ i q ~ ~ i t ~  ; get the firat mention of i t  is  in the Trials per Pais, a mer0 extr~judicial 
opinioa of Lord Chief Justice Bale, “That by the custom of England the poor have 
a right to &m.” The riext author who ~en t iona  it, is Lord Chief Baron ~ ~ ~ ~ e ~ ~ ,  
who, in copy~ng the above ~ a s ~ a ~ ~  with a marginal re~erence, says, t h u t  the poor are 
‘ballowed hglean,” which impiieE a licence arid ~ a r ~ i 8 ~ ~ o n *  rather than a right. &ir. 
Justiee  ne has recei~ed the aame p~$a~ge  irito his ~ o m ~ e n t a r j e s ~  not as a clear 
and undeniabla rule of law, but with expressions of distrust arid doubt, and gives no 
opinion of hi$ own, The ~ h o ~ e  weight then of legal author~ty to prove this C U S ~ O ~  
rests on the dictum of Sir ~ ~ t t h e w  Wale. 

I& has been argued in favour of this claim, that no corn is claimed but what is 
abatidoaed b,y the owner; aa if the owner bad cast it from him, and it became the 
p r o p ~ y  of the poor by [SO] a sort of accupaney. By the law of E n ~ l a ~ i ~ ,  no property 
can be lost hy ~bandon~er i t ,  for the owner may at any time r e & u ~ e  the possessioii. 
Were there ean be no abandonmei~t~ as the owner never parted with the ~#ssession. 

Snah a custom 8% wit1 support the plea, must be universal, and every where the 
=me, oth8rwi~e it is void for its t~~certainty. If it exists only in ~ ~ t ~ c ~ ~ a r  coun~ies 
OP di~trict8 ~ s ~ a h  as the c u ~ t o ~  of be in^ discha~~ed from the  met^^ of tithe8 of 
wood in S O M ~  hundreds in the wiids of Kent and. Suasex, or the c u s t o ~  of g a ~ % ~ ~ ~ r ~ c ~ } ,  
it is ~ a r t i a ~ ,  and no part of the general c u s t o ~ s  of the  rea^^. From the hest i n q u i r i ~  
I have been able to make, I find that this custom is not u t ~ ~ ~ e r & ~ ~ ,  In some countie8 
it i s  ~ e r ~ ~ 8 ~  8% EI general r i ~ h t ,  it] others, it prevails oniy in oomm~t~ fields, and not 
in i ~ ~ ~ l ~ ~ r e ~  in others it is precarioug, and at the wit1 of the occupier. i n  the ~outj t? 
where khia actiop waa b r o u ~ b t ~  i t  never in practice extended to  barley j nor is the 
time secertained, In some counties the poor glean whilst the corn is on the ground ; 
here the ursrge is laid to be after the crop is harvested, 

The p ~ ~ t j ~ e  of  leani in^ was originally eleemosynary, But it is the wise policy 
of the hw,  not to congtrue acts of c ~ a r i t y ~  t h o ~ ~ h  cotitjnLie~ and repe~ted for never 
so many pars, in  sueh s m~tiner rn to make tbem the faund&tion of legal o b ~ i ~ ~ t i o n .  
If A, and his a ~ c ~ s ~ r s  hare from time j m ~ e m ~ i , ~ a I  repaired bridge or a highway, 
there is no ob~ig~t ion on him to cantinue the repair, unless he is so bound by the 
t ~ ~ u r ~  of landq or the Iike. 

~ ~ e r 0 ~ ~ ~  there is a righe] the law provides a r e m e d ~ ~  if that right be obstructed. 
But ~ ~ p ~ ~ e  t4.w owner of a field were to set fire to the s~ubble, or to flood it, 
and p r ~ ~ e n ~  the poor from g~eaning, what remedy could they h ~ ~ e ~  MO action on 
Che esse has ever been b r o ~ ~ ~ b t  for such an injury, and ac~ording to the r$asoning 
on the ~ ~ t ~ t ~  of W e s t ~ i n a t ~ r  26 (13 Ed. 1, e. 34) no action on the case would lie. 

~ i t ~ e 8  are due of right, and by the general usage of the realm ; but the par so^ 
hsd ne remedy at common law till they were set, out, therefore the consent of the 
oacupier of the land was rie~e~sary t o  be obtained before the parson could take a 
single ahssf. Tbe cam of tithes ie much st ro~~ger  than that of ~ i ~ ~ a i n g ,  because the 
churc~ wm ~ r ~ ~ ~ a ~ l ~  e ~ o w e d  by the E611 owners of lands, and the parson, in con- 
sider~tion of that endowment, undertao~ the care of souls; so that there was b. 
valua~le con~ideration for the right of tithes, which is wanting with respect, to gleaning. 
Pet  the wisdom of our ance8t#r~ left it to the ~o~iscieri~e of the o o c ~ p ~ e r  of the lasd, 
wbethe~ or not he would set out his t~thes, though that aons~~ence was to be corre~ted 
by the a u ~ ~ r ~ ~ ~  of the ~pir j tual  Court. 

I #hall nsxt ~ n 8 i d e r  what form this c u s t o ~  ~ e ~ i v e &  from being a ~ e w ~ s h  i n s ~ i ~ u ~  
tion, Every ~n8 t~ tu t~on  w h i ~ h  is to be ~ou~Id in the law of Moses was not  forced by 
the Judge, m a ~ ~  of t ~ e m  baiirg left to  the co~scienees of men with tempor~l b16ss~i1~8 

pla in t i~s  close, under 8 oIaim of g~ean in~ .  
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on those who observed them. The right of ~ l e a n ~ n g  is given by the same ~ R W  as well 
to the “stranger ” as the i L  fatherless arid poor.” We have already infiiriged it, as 
we have decided that the etranger has no right to glean in the ease of ~~~~~~~ v. 

The law of Moses is not  obligator^ on us. It is indeed agreeable to ~ h r i s t i a ~  
ehacity and common humanity, that the rich should provide for the impotent poor; 
hut the mode of such provision must be of positive i ~ ~ s t i t ~ i t i ~ n .  We have establ~shed 
a nobler fund. We have pledged all the landed property of the kingdom for the 
maihtenance oE the poor, who have i n  some instances exhausted the source. 

The inconvenieuce arising from this custom being considered as a right by the 
poor, would be i f i ~ ~ i t e ;  and in douht~ui cases, a r ~ i ~ m e n t s  from itico~ve~~ieiice are of 
great weight. It would open a door to fraud, because the labourers would be t e m ~ t e ~  
to scatter the corn in order to make a better gleaiiiug for their wives, children nnd 
nei~hbours. It would encourage endless disputes between the occupiers of land and 
the gleaner, It would raise the irisolertce of the poor, and leave the farmer without 
redress. Experience shews that during the time of harvest, the poor employ their 
time in g~eaning, to the great detriment of husband~y. In marry plmes the farmer 
plo~ghs the land while the shocks of corn are upon the ground. Is the ~ultjvation of 
the country to atand still while the labourers are gleaning 1 

It has been alleged as a reason for this claim, that the poor ought to have a share 
of benefit, a t  t h e  time of general rejoicing. To this it ma-y be answered, that they 
receive from the advanced price of labour, a recompense in proportion to their industry. 
[Sa But to sanction this usage, would introduce fraud and rapine, and entail a curae 
on the country. 

To concludeI as there is no evidet~ce of this custom of g l e a r ~ i t ~ ~  ~ r e ~ a i l i t ~ ~  uniFormly 
t h r o ~ ~ h ~ u t  the kingdom, as the practice of it is ~iricertain and ~re~arious,  and as it 
would be atterided with great public iricouvenience, if it were enforced as a right, I 
am of o p i ~ i o n ~  that i t  is not part of the g 5 n e ~ a ~  law of the  land; that the plea is 
t h e r ~ o r e  bad, and judgment must be given for the ~ ~ a i n t ~ f f .  

WIWOK, 3.-1 am of the same opinion with my Lord Chief Justice, and my 
brother Heath, on the question now before the Court. 

No right can exist a t  c~mmari law, unless both the subject of it, and they who 
ofaim it, are certain. The subject i s  the  scattered 
corn which the farmer chooses to leave on the ground, the quantity depends entirely 
on his pIeas~re. The soil is his, the culture is his, the seed hiq, and i t t  rJatura1 justice 
his also are the profits. Though his conscience may direct him to leave something 
for the poor, the law doee not oblige him to leave any thing. The subject then ie 
uneertain and precarious. 

The term poor i a  
merely relative. Before the statute of the 434 of Eliz, there was no method of legally 
~ s ~ r t a ~ ~ ~ i i i ~  who were of that description. Since that statute, justices arid overseers 
are to d ~ t ~ m i n e  what persons are of the riumber of poor, to whom also must be 
added the q i i a l ~ ~ c ~ t i o € ~  of a sett~emetit, It cannot be urged that the dem~rr5r  admits 
that the claimants are poor, because a demurrer admits nothiiig but what is well 
p l ~ d e d I  4nd here the matter i s  ill pleaded on account of its uncertainty. 

They who claim this right then, are equally uricertai~~ and prec~rious. 
The practice also of gleaning is itself uncertxiti and changeable. In somzt counties 

i t  ie entirely excluded, in others partially admitted, and in others modified with every 
possib~e variety. 

The law of Moses is not binding on us, except so far as we have thought proper 
to adopt it. There are many precepts of the Gospel which the law of Eriglnnd does 
not enforce apI obligations. It is the duty of every man to I‘ honour his father arid 
mother,” but the law of E t I ~ l a r i ~ ~  has no method to compel [a] such honour. 
Charity to the poor is also a Chris~iar~ duty, but iti must be voluntary, and c a ~ n o ~  
be compelled. ‘ 

But if there be a right, there must also be a remedy if that right be iiifringe~. 
Now if s rich man were to glesn in a harvest fidd, to the excIL~sior1 of the poort they 
could have no remedy. So if a farmer were to give permission to his brother, or 
friend of aoolber parish, to glean his fields, the poor of his own parish could have no 
remedy in law, for what they might think a prior right. 

Ttie passage cited from the Trials per 

~ ~ ~ ~ ~ ~ 9 .  

111 this  case both are uncertain. 

Next, the persons c l a ~ m i n ~  this right, are vague and ~ ~ ~ ~ d e ~ n e ( ~ .  

Next, the authorities are to be considered. 
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Pais, contairla Every one 
who hears me must acknowledge the impropriety of construing all the cotivetsatiotr 
which passes between a Judge arid the couiisel a t  Nisi Prius, as legal decision. It 
would in this instance be a want of respect to the memory of Hale, to argue that he 
meatit to give serious opiuiott on the right of gleaning, when his dictum tends only 
to prove that such a right must be pleaded, atrd not given in evidence under the 
general issue. fit the case of !&@ 
King v. Price, 4 Burr, 1927, Mr. Justice Yates says, ‘( As to the right of leasing it will 
be time enough to determine that poitit when i t  comes directly iu questiou.” This is 
a full an8wec to the argument ‘I that there are no cases oii this subject, because the 
c u s t ~ y ~  was too well ~stabl~shed to admit of a questio~~.” 

But it h a s  been farther argued, that the farmer haviiig ahaudoned the leaving8 of 
his crop, the poor are entitled t o  them. 

NQW s u p ~ s i ~ g  a right could arise from aba~idotimeti~, it would be in the first 
occupier, the ~roFerty would be as in a state of nature, the poor could not have trny 
exclusive right. But the truth is, there can be no abandonmetit, while the property 
remains on the soil of the owner. It might with as much reason be urged, that R, mail 
had abaudoned the property of his horse, who having right of c o ~ m o u ~  had turned 
him aut to pasture. 

For these reasons therefore, I am of apinioti that the law should not iriterfe~e in 
this case, but that every man’s conscieuce should be his law, 

Judgment for the plaintiff. 

dictum, but not a judicial opinion of Sir Matthew Halo. 

Gitbert and Blaeksto~ie have copied from Hale. 

[64] ELMES f f g u ~ ? ~ t  WrcLs. 1788, 
Where there is II promise (‘to pay a bill of exchange within a fixed time, if during 

that time no proof be brought of its being already paid,” though the promise be 
broken (no proof being brought within the time), and the p ~ a ~ ~ ~ t i ~  in an action on 
the bill with an insimuf c o ~ p u t ~ s e I ~ t ,  gives avidetice under the insirnu1 computas~eut 
of the spaoial promise, yet t h e  defendant may aiao prove under t h a t  count, that the 
debt for which the bill was origi~ally given was paid, and thereby avoid the promise 
by s h ~ ~ i r i ~  it was withou~ c o n ~ ~ d e r ~ t ~ o ~ i .  

Assumpsit, by the indorsee of a bill of exchange against the drawer, the bilt being 
r e f u ~ ~ d  accep~nce-~d, count €or money paid--3d, money had and received-4th, 
inaimul computaasent.- 

Plea general issue, and set-off.- 
Thia eaur)e came on to be tried before Mr, Justice Qould, a t  Hertford Assiaee in  

the summer 1787. 
Xt a p p e ~ e d  in evidence, that the ~ l a i t i t ~ ~  and d e ~ e ~ ~ d a t ~ t  had ~ i ~ t u a ~  dealings 

together, and had applied to one Rawrrsley to settle their accounts, who accordingly 
&djus~ed all ~ a ~ t e r ~  in dispute, except the bill oa which the actioti was brought. 
This, t h e  def~ndaut said, he could prove he had paid. Upon which, it wan agreed 
that the bilt should be deposited in  the hands of Rawnsley, arid if the defendant 
brought proof of the payment within a month, the bill should be delivered up to him, 
if not*, he ~ ~ ~ i ~ d  to pay i t  to the p I ~ ~ n t i ~ .  No proof being b r o ~ ~ g h t  by the defen- 
dsnt within the month, the bill wss delivered to the plaintiff, who brought his atttion 
upon it. 

The counsel for the defe~daiit offered to give evidence that the origirial debt was 
paid, for which the bill was given, arid that the defendarrt could not within the month 
find the witneas by whom it might have been proved according to the agreement, he 
having abecernded to avoid an arrest. 

But thia evidence tha Judge refused to admit, holding that the d e ~ e i i d ~ a t  was 
bourtd by hia a~reem0nt to pay the bill$ if he did itot bring the nece~ary  proof within 
the month (0). 

la ~ i ~ h & e ~ ~ ~ s  term last a rute was obtained t o  shew cause why a new trial should 
not be granted, on the  groutid that this evidertce ought to have been admitted. 
Lawrence, Serjt., shewed cause against the rule, and Rooke, Serjt. argued in  favour 
of it. 

(a) See 1 h t w ,  663, cro. Jde. 381. 


